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(Jun) 210 B 
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jection that the arbitrator has exceeded 
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——S. 39 — An order modifying or cor- 
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allowing interest from the date of decree 

under S. 29 is not appealable 
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——Sch. 1, R. 3 — “Entering on the re- 
férence” — Interpretation of 
(Nov) 410 A 


Arms Act (54 of 1959), S. 17 (3) — Revo- 
cation of licence — Finding as to neces- 
sity of cancellation must be based on 
evidence (Jan) 24 
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Centy-1 Civil Services (Classification Con- 


tro: erd Appeal) Rules (1965) 
See uncer Civil Services. 
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Identity of subject-matter — Complete 
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’ to adjudication of insolvency does. not 
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solv ucy proceedings (Sep) 326 B 
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——5S, 100 — See also Court-Fees and 

Suits Valuations — Court-Fees Act (1870), 
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S. 100 — Second appeal — Interfer- 
ence with questions of fact when could 
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-——S. 100 — First appellate Court’s find-« 
ing that executant to a registered sale 
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a ace 151, O. 39, Rr. 1, 2 — Party dis- 
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bé said that the adjournment is neces- 
sdrily given on request of defendant 

(Jun) 210 A 
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CIVIL SERVICES ‘ 
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Act (1953), S. 105 (Oct) 376 A 
Art, 14 — Admission to Medical Col- 





leges — Criteria for admission — Discri- 
mination (Jun) 227 
——Art. 14 — Admission | to educational 
institutions — Punjabi University Ordi- 


nance made in April 1972 does not vio- 
late Art. 14 (Jun) 236 B 
Arts, 14, 19 (1) (g) — Government 
decision in 1970 about allocation of im- 
ported wool only to units established 





‘prior tc 1959, if violates Articles 14 and 


19 (1) (2) l (Aug) 297 
——Art. 19 (i) (g) — See Ibid, Art. 14 
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Art 26 (a) — Whether a primarily 
educational institution like the Khalsa 
College. Amritsar, is an ‘institution for 
(Dec) 465 A 


Art. 26 (a) — Charitable educational 
instituton — Grant-in-aid from State 
Gcvernment — Government if competent 
to impose conditions (Dec) 465 B 
Art, 133 (1) — Leave to appeal — 
Veluation — Mode of calculation — Non- 
mention of — Effect (Jul) 268 
Ars, 166 — Government notification 
expressed in Governor’s name and duly 
atuthenczicated — Validity (Nov) 426 A 
Art. 166 (3) — Rules of Business 
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Constitution of India (contd. 7 
Proposal. to extend limits of Municipal 
area dropped by the then Minister — 
Subsequent Notification extending the 
area — Validity (Nov) 426 B 
———Art. 226 — See also (1) Panchayat — 
Punjab Gram Panchayat Act (1953), Seca 
tion 13-B (Apr) 142 B 
(2) Punjab Excise Act (1914), S. 36- 
(Feb) 62 A (FB) 
Art. 226 — Alternative remedy — 
Alternative remedy not equally ‘effective 
— Quastion going to root of matter _and 
injustice done being manifest — Petition 

held should not be thrown out . 

(Jan) 31 D 
Art, 226 — Writ petition against 
affairs of private body — Maintainability 
` (Jan) 31 E 








Art. 226 — Certiorari when 
be issued (Apr) 131 B 
Art, 226 — Sufficiency of evidence in 
support of a finding cannot be considered 
by writ Court (Apr) 157 B 
——Art, 226 — Locus standi to challenge 
S, 4 notification under Land Acquisition 
Act canno be denied to purchasers of 
notified land (Jul) 263 B 
——Arts, 226 and 227 — Punjab Civil 
Services (Punishment and Appeal) Rules 
1952, Rule 8 — Natural justice 

_ (Jul) 287 
———Arts, 226 and 227 — Grievance cf 
denial of opportunity to be heard in sup- 
port of objections — Is not tenable where 
objections filed were not in accordance 
with law (Sep) 310 A 
——Arts. 226 and 227 — Petition under 
—- Hypothetical fear that authority may. 
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—-—Arts, 226 and 227 — Punjab State 
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employees do not enjoy any statutory 











status ` (Sep) 322 A 
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to educational institution — No manda- 
mus can issue. (Oct) 390 


——Art, 226 — Power of High Court to 
examine whether or not a person is “pro~ 
ducer” within Section 2 (0) of Punjab 
Agricultural Produce Markets Act 
: (Dec) 472 B 
Art, 227 — See also Ibid, Art. 226 _ 
(Jul) 287; (Sep) 310 A, B; (Sep) 322 A 
——Art, 227 —- Application under Sec. 18, 
Land Acquisition Act, rejected — Party. 
not availing himself of remedy of revi- 
sion under S. 18 (3)— If can be permitted 
to move petition under Art, 227 
l (Jan) 29 


=————ÅĀrt. 227 — Petition under can e 
treated as revision where it is filed with- 
in time prescribed for revision 

inet : $, (Jul) 261 C 
Art. 311, (2), Proviso (af — See Civil 
Services — Central Civil Services (Clas- 








cannot . 


Constitution of India (contd.) 
sification, Control and Appeal) Rules 
(1965), |R. 19 (1} (Jan) 1 B (EB) 


Contract Act (9 of 1872), S. 23 — See 
Houses and Rents — E. P, Urban Renf 
Rastrietion Act (1949), S. 7 (Mar) 94 C 
—S§,| 24 — See Houses and Rents —| 
E. P, Urban Rent Restriction Act (1949), 
S. 7 i (Mar) 94 C 
. 29 — A stipulation viz. all disputes 
contracts would be subject to ju~< 
risdiction of the courts within Maha~ 
rashtra is not void (Apr) 160 
—S, 74 Expln, — Claim for enhanced 
rate gf interest from date of default in 
repayment of loan held was part of pri~ 
mary |contract and was not: penal ' 
` l (Jan) 38 A * 
—S|..74, Expln. — It is for the court to 
conclude on facts of each case whether 
the stipulation for increased interest 
from date of défault is penal or not 

(Jan) 38 B 
—5| 182 — Person employed as acs 
countant to maintain “the accounts of 
transactions is an accounting party liable 
to render the accounts (Jul) 244 


CO-OPERATIVE SOCIETIES ‘ 


«Punjab Co-operative Societies Act (25 
of 1961), S. 26-B (2) (inserted by Act of 
1969)|—- “Has served on the Committee” 
fe applies to a person who has 
ed on the committee for six years 
before amendment came into force 

(Jan) 31 A 
. 26-B (2) — “Has served” — To 
attract ineligibility service need not be 
of a {particular type (Jan) 31 B 
—S. 26-B (2) — Period of six years — 
Counting of i (Jan) 31 C 
S, 27 — See alsc Co-operative So- 
cieties — 'Punjab Co-operative Societies 
Rules (1963), R. 26 i (Jan) 13 E 
5. 27 — A committee or any of its 
members if can be proceeded against in 
respect of disobedience to the directive 
issued by Registrar (Jan) 13 D 
—s. 55, 56,-68, 82 — Dispute between 
a co-operative society and a member of 
another society whether can be referred 
to anbitration under S. 55 (Nov) 417 
——S. 55 (1) (c) — Word ‘officer’ denotes 
officer of the society and not the Regis- 





serv 
even 





——, 








trar (Jan) 13 C 
—S, 56 — See also Ibid, S. 55 k 
(Nov) 417 


—S. 56 — The functions cof Registrar 
are hot either administrative or discip- 
linany in nature ` (Jan) 13 A 
——S. 56 — Registrar cannot suo. motu 
takel action in a dispute of the type men- 
tioned in S. 55 ; (Jan) 13 B 
—5. 68 — See Ibid, S. 55 (Nov) 41f R 
— 5. 82 — See Ibid, S. 55 (Nov) 417 7 
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Co-operative Societies (contd.) t 
—Punjab Co-operative Societies Rules 
(1963), R. 26 — A member would not 
cease to hold office unless and until a 
competent authority passes an order in 
that behalf (Jan) 13 E 





Court-fees Act (7 of 1870) 
See under Court-fees and Suits TANRI 
tions, 


COURT-FEES AND SUITS 
7 VALUATIONS i 
—Court-fees Act (7 of 1870), S. 12 Gif — 
Deficiency in court-fee on memorandum 
of appeal can be allowed to be made 
good even at the stage of second appeal 
(Feb: 58 B 
——S. 12 (ii) — “Appeal dismissed on 
ground that memorandum of appeal was 
insufficiently stamped — Appellant if can 
be allowed to make good the deficiency 
in second appeal (Dec) 444 
—Suits Valuation Act (7 of 1887), S. 11— 
Objection to jurisdiction-of a Court based 
on under-valuation — When can be enter- 
tained (Feb) 58 A 


Custom (Punjab)— Tarkhans Community 
Woman can be divorced by repudia- 
tion — Repudiated woman can re-marry. 
in lifetime of her first husband | : 
(Apr) 124 A 
Deed — Construction — Deed containing 
general conditions of contract on one 
side in print and special’ conditions in 
type on other side — Parties signing only 
on typed side— Held conditions on both 


sides would apply (Jan) 26 B 
——Construction — Adoption desd — 
Whether could be construed to operate 
as a testament (Apr) 122 B 


——Construction — Interpretation of will 
— Intention determined under 
292 


(Aug) 
Defence of India Act (51 of 1962), S. 29— 
Requisition of property for specific period 
— Property not released even after ex- 
piry of that period — It continues to be 
under requisition (Sep) 342 A 
Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954), S. 20 — 
Displaced Persons (C. & R.) Rules 1955, 
Rr. 26, 31 — Transfer or Allotment of 
evacuee property — Not a vested right 
of displaced person (Oct) 371 B 
——S,. 33 — Auction sale. of evacuee prox 
perty — Issue of sale certificate in favour 
of highest bidder — Sale can be cancel- 
led under S. 32 (Jan) 21 
—~S, 33 — Exercise of — Residuary 


powers under — Interference with 
(Oct). 371 A 


Displaced Persons. (Compensation and 
Rehabilitation) Rules (1955), R. 26 — See 
. Displaced Persons (Compensation and 


w 


Displaced Persons (Cc. and R.) Rules 
(contd.) 

Rehabilitation) Act (1954), S. 20 

(Oct) 371 B 

——R. 31 — See Displaced Persons (C, 

and R.) Act (1954), S. 20 (Oct) 371 B 

E. P. Essential Services (Maintenance) 
Act (13 of 1947) 

See under Civil Services, 

East Punjab Holdings (Consolidation and 

` Prevention of Fragmentation) Act (50 

E of 1948) 

See under Tenancy Laws. 

E. P. Holdings (Consolidation and ' Pre- 
vention of Fragmentation) Rules (1949) 
See under Tenancy Laws, 

East Punjab Urban Rent Restriction Act 
(3 of 1949) 

See under Houses and Rents, 
EDUCATION 

—Punjabi University Ordinances —Ordi~ 

nance 4 (b) — Similarity of language in 

answer books of two candidates in an~. 
swering questions relating to precis or 
translation of same passage shows that 

they had copied (Apr) 157 A 

—Punjab Vana Calendar, 1970, Re- 

gulations 10-A and 10-B Interpreta- 

tion of clause (iii) of Reg, 10-A 

ee (Apr) 121 


me 


Evacuee Interest (Separation) Act (64 of 
1951), S. 9 (2) — Expiry of 20 years 
period under — Mortgage stands extin-~ 
guished vesting property in Custodian 
l (Sep) 333 
——S. 10 — See Ibid, S. 9 (2) 
` (Sep) 333 
Evidence Act (1 of 1872), S. 23 — Letter, 
containing admission of cruelty and seek~ 
ing apology, written during period of ne- 
gotiations of compromise in a petition 
under S. 9, Hindu Marriage Act — If pri- 
vileged document (Jan) 18 
——Ss. 50 and 60 — Proof of relationship 
— Opinion expressed by conduct —- Who 
can prove — Testimony of witness — 
Extent of J) 213 A (FB) 
S. 60 — See Ibid, S. 
haa) 213 A (FB) 
——S, 68 — Proof of execution of docu- 
ment — Objection as to mode of proof 
must be taken at trial before it is marked 
as an exhibit and not in appeal 
(Dec) 477 
——S. 73 — Comparison or signature by 
court itself (Apr) 152 . 
——Ss. 101-104 — Burden of proof to 
show that the union of the superior and 
subordinate interests will automatically 
zause a merger lies on party so alleging 
(Jun) 204 D 
——S. 114 — Parties living as husband 
and wize for 25 years is evidence of 
marriage by habit and repute 
~ (Arr) 124 B 
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Evidence Act (contd.) 

.——5. 114 — Tenant of a larger portion 
of property purchasing smaller portion 
therein — Presumption (Jun) 204 E 
——S. 115 — Mutation in name of defen- 
dant on plaintiff's admission — Plaintiff 
is estopped from challenging it 

(Apr) 126 B 
Haryana Gram Panchayat (Co-option of 

Women Panchas) Rules {1971} 

See under Panchayats. 

Haryana Gram Panchayat Election Rules 

(1971) : 

See under Panchayats. 

HIGH COURT RULES AND ORDERS ` 
—Punjab High Court Rules, R. 12 (a) — 
See Representation of the People Act 
(1951), S. 83 (Nov) 431 A 
——R. 14 — See Representaticn of the 
People Act (1951), S. 81 (3) (Nov) 431 B 
-——-R. 15 — See Representation of the 
People Act (1951), S. 81 (3) (Nov) 431 B 
—Punjab High Court Rules and Orders, 
Vol. 1, Ch. 1-A, 
preparation of cause list daily but not its 
maintenance for ever (Oct) 359 A 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 16 The presumption 
to be raised under this Section is only a 
rebuttable presumption (Apr) 122 A 
Hindu Law — Alienation for marriage of 
son — Validity (Sep) 335 B 
———Alienation of ancestral land — Vali- 


dity (Sep) 335 A 
~—~Alienation of ancestral land, whe- 
ther for necessity (Sep) 335 C 
~——Ancestral property — Agricultural 


land — Punjab custom — Property held 
by members of a family — Nature of 


‘Feb) 71 B 
-~ Ancestral property’ — Punjab cus- 
tom — Connotation of — Ambit of in- 
ferential proof —- (Case prior to Hindu 
Succession Act, 1956) (Feb) 71 C 


Common property — Exemption from 
partition (Jul) 253 
Jats — Succession — Purjab Cus- 
toms — Plea based on special custom 
not raised — Hindu law has to be applied 

(Oct) 387 B 
Religious Endowment — Lease of 
Gurdwara Land by Mahant for 20 years 
to his relations — Propriety of 














(Nov) 414 
Religious endowment — Gurdwara — 
Right to sue (Dec) 470 A 


Hindu Marriage Act (25 of 1955), S. 9 — 
Husband’s claim for restitution of conju- 
gal rights held not sustainable as wife's’ 
withdrawal from his society on the 
ground of cruelty was justified (Jan) 19 
S. 9 — Restitution of conjugal rights 
— Defence of cruelty — Cruelty which 
precedes withdrawal of one spouse from 
the society of the other that is important 

(Apr) 134 A 


R. 6 — Rule prescribes. 


Hindu Marriage Act (contd.) 

S. 9 — Wife accepting employment 
without husband’s consent at a place dif- 
ferent from his home — Withdrawal, 
without reasonable excuse, from his 
society can be inferred (Apr) 134 B 

S. 9 —- Where delay in filing petition 
is caused because of efforts made to se- 
cure society of the other spouse, relief 
cannot be refused on ground of delay 

(Apr) 134 C 
S. 9 — Dismissal of earlier petition 
for non-payment of litigation expenses 
does not bar subsequent application 
(Apr) 134 D 
——S. 9 — Wife staying away from her 
husband ground being that he refused to 
migrate to her native place — Wife’s stay 
is “without reasonable excuse” 
(Oct) 355 
—S. 11 — See also Ibid, S, 20 (1) 
(Dec) 442 B 
S. 11 — Petition for — Nullity of 

marriage under — Can be filed by a 
spouse after other’s death (Dec) 442 A 
S. 11 — Nullity of marriage — Peti- 
tion under this section, and not a civil 
suit, is the proper remedy (Dec) 442C 
Z5, 13 (1-A) (1964 amendment) — Sec- 
tion 13 (1-A) being substantive provision 
is prospective (Apr) 117 
S. 19 — Measure of place of last re- 
Sidence together under — Illustration of 

(Jul) 256 
—S. 20 (1) — Averment of non-collu- 
sion requisite under — Is necessary only 
if the case so permits (Dec) 442 B 
——S. 23 (1) (bì) — Petition for divorce 
by husband — Condonation of acts of 
wife’s adultery — Effect (Jul) 271 B 
S. 24—See also Ibid, S. 28 
(Jan) 48 B 
S. 24 — Necessity for passing any 
interim orders comes to an end with the 
termination of the main proceedings 
(Jan) 48 A 








Tee 























S. 25 — “On application ............ by 
either the wife or the husband” — Mar- 
riage declared void under Section 11 — 
Whether petition under Section 25 main- 





tainable (Jan) 44 
S. 28 — Order passed under S. 24 is 
appealable (Jan) 48 B 


Hindu Marriage (Punjab) Rules (1956), 
R. 10 (c) (Framed by Punjab H. C.) — 
Divorce petition on ground of wife’s adul- 
tery —- Death of adulterer during pend- 
ency of appeal — Impleading of his legal 
renresentative — Necessity (Jul) 271A 
Hindu Succession Act (30 of 1956), Ss. 4, 
9 — Death of Hindu intestate leaving be- 
hind his widow and mother, after Act 
came into force — Widow and mother 
each was entitled to half share (Oct) 362 
S. 9 — See Ibid, 8. 4 (Oct) 362 
S. 14 {1) — Female getting property 
for life in lieu ef maintenance — She be~ 
comes absolute owner (Sap) 328 
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HOUSES AND RENTS 

—E. P. Urban Rent Restriction Act, 1949 
(3 of 1949), Ss. 2 (c) and (f), S. 13 (3) fa) 
(ii) (b) — Word ‘business’ as used in S. 2 
(£) and S. 13 (8) (a) (ii) (b) — Meaning of 

: : (Feb) 76 A (FB) 
——S. 2 (d) — See Ibid, S. 13 (Jul) 245 
——S. 2 (f), S. 13 (3) (ii) and (iii) — Re- 
lative scope — “For his own use” — 
Meaning of (Feb) 76 C (EB) 
——S:; 7 — ‘Premium’ prohibited under 
S. 7 — What amounts to (Mar) 94 C 
—-S. 7 (1) — ‘Premium’ — Meaning of 


P (Mar) 94B 
—-§, 13 — Ejectment — Personal nead 
‘of landlord — Pleadings (Jul) 245 


—§. 13 (3) (a) (i) — A residential build- 
ing can be got vacated for running a 
school therein (Mar) 99 A 
——S. 13 (3) (a) C) — Dismissal of one 
ejectment application does not debar the 
landlord from filing a second application 
on the same ground (Mar) 99 B 
——-S. 13 (3) (a) (ii) (b) — See Ibid, S. 2 
(c) & (f) (Feb) 76 A (FB) 
—-S. 13 (3) (ii) & (iii) — See Ibid, S. 2 [#) 

(Feb) 76 C (FB) 


fmports and Exports (Control) Act (18 of 
1947), S. 3 — Public Notice embodying 
only the import and export policy of Gov- 
ernment — Applicant for grant of import 
licence cannot claim any legal right to 
receive full entitlement in terms of Notice 
(Mar) 88 
Interpretation of Statutes — Headings of 
Parts and Chapters — Use of, as against 
use of illustrations to sections 
(Jun) 213 B (FB) 
Land Acquisition Act (i of 1894), S. 3 ‘c) 
--— General Assistant to Dy. Commis- 
sioner not specially appointed to act as 
Collector —- Consent of parties cannot 
cure lack of jurisdiction (Oct) 356 B 
S. 4 — Notification under — Descrip- 
tion of land under acquisition must not 
be vague for justic2 to owners of the land 
4? (Jul) 263 A 
——S. 4 — Non-spscification of lease-hold 
rights while giving particulars of notified 
land — Notification is not vitiated . 
: (Oct) 356 A 
——S§s. 4, 6 — Simultaneous publication 
of notifications under Sections 4 and 6 
read with Section 17 — ‘Subsequent pub- 
lie notice of Section 4 Notification would 
not invalidate Section 6 notification 
(Oct) 374 
——S. 6 — See also Ibid, S. 4 (Oct) 374 
_——S. 6 — Acquisition for company sole- 
ly though entirely at its cost — Non- 
compliance with Fart VII requirement is 
fatal defect (Oct) 358 
——-Ss. 18, 19 — Contributory negligence 
of party and Ccllector resulting into 
award pertaining to some other land be- 
ing forwarded to Court — Court can set 
the matter right (Jul) 261 A 





Land Acquisition Act (contd.) 
——Ss. 18, 19 — Application for reference ` 
giving wrong awar number — Collector 
forwarding wrong ‘award — Collector 
must make fresh reference allowing am- 
endment of earlier application 

(Jul) 261 B 
S. 18 — Joint application by all co- 
sherers seeking determination of com- 
pensation by Court if barred. (Nov) 424 
S. 18 (3) — See Constitution of India, 
Arz. 227 (Jul) 261 C 

S. 19 — See Ibid, S. 18 
(Jul) 261 A, B 


Letters Patent (Punj.), Cl. 10 — L. P. Ap- 
peal — New point — Whether can be 
allowed to be agitated (Jul) 251 
Limitation Act (9 of 1908), Art. 14 — An 
orcer made without jurisdiction is ab initio 
void — Art. 14 does not apply to such an 
orcer : (Jan) 41 
—Arts. 62 and 120 — Applicability — 
Suit to recover over-payment (Jul) 259 
Arts. 113. 116, 143 — Suit for re- 
covery of equivalen land by specific per- 


























formance — Article 113 applies and not 
Arz. 116 or 143 (Jul) 285 
-Art. 116 — Sse Ibid, Art. 113 
i (Jul) 285 
-——Art. 120 — See also Ibid, Art. 62 
l (Jul) 259 
——Art. 120 — Accrual of cause of action 
(Apr) 126 A 
Art, 143 — Sse Ibid, Art, 113 
(Jul) 285 
——Art. 145 — Suit to recover deposit for 


due performance of contract is governed 
by Art. 145 (Jul) 276. 
Limitation Act (36 of 1963), S. 5 — See 
als» Court-fees and Suits Valuations — 
Court-fees Act (1870), S. 12 (ii) 

(Feb) 58 B 
Ss. 5, 14 — Delay on account of wrong 
advice of advocate—"Good faith” of ad- 
vocate not established — Delay held could 
not be condoned (Jul) 269 
S. 14 — See Ibid, S. 5 (Jul) 269 
—-5. 19 — Payment by cheque if saves 
limitation within S. 19 (Jan) 35 
Motor Vehicles Act (4 of 1939), S. 48 (3) 
— See Ibid, S. 57 (8) (Sep) 338 B 
5. 57 (8) — Scope — State Transport 
Commissioner is competent to grant ex- 
tertion of route: also (Sep) 338 A 
Ss. 57 (8) and 48 (3) — Distinction’ 

(Sep) 338 B 
——S. 95 (1) (b), Proviso (ii) — Liability 














- of insurer- -in respect of the passengers 
- carried in the vehicle 


(Mar) 104 F 
——S. 96 (4) — See Ibid, S. 110-B 

(Mar) 104 B 
S. 110-B — Insurer cannot be order- 
ed to pay the amount on behalf of the 
person other than the insured and to re- 
cover that amount from that other person 
(Mar) 104 B 
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Motor Vehicles Act (contd.) : 

—S,. 110-B — Composite negligence of 
the drivers of vehicles involved in acci- 
dent — Damages can be awarded against 
the drivers jointly (Mar) 104 B 
——S. 110-D — Appeal by insurer — 


Grounds of (Mar) 104 A 
——5, 110-D,— Appeal — New plea 
(Mar) 104 C 


—-S, 110-D —- An appeal is maintain- 
able on the ground that the insurer is not 
liable to pay compensation under Pro~ 
viso (ii) to Section 95 (1) (b) though the 
defence is outside S. 96 (2) (Mar) 104 G 


MUNICIPALITIES 


—Punjab Municipal Act (3 of 1911), S. 238 
— Supersession of Municipal Committee 
— Notification as to — Publication in offi- 
cial Gazette along with reasons for super- 
session, is necessary (Dec) 450 
—Punjab Municipal Election Rules (1952), 
Rr. 59, 68 — Suo motu inquiry into con- 
duct of election — Validity (Jul) 281 
——R. 68 — See Ibid, R. 59 (Jul) 281 





Natural Justice — Petitioner, a mere 
sympathiser in the case failed to file his 
written statement within time — No 
breach of principles of natural justice is 
. involved in not giving him‘ another op- 
portunity , (Sep) 311 B 


Northern India Canal and Drainage Act 
(8 of 1873), S. 30-B (f) (as it stood before 
amendment in (1970) )— Divisional Canal 
Officer can approve the scheme as drafted 
or approve it with modifications but can« 
not reject it in toto (Jun) 208 


PANCHAYATS © 


Haryana Gram Panchayat (Co-option of 
‘Women Panchas) Rules (1971), R. 3 (2) 
and (3)— See Panchayats— Punjab Gram 
Panchayat Act (1953), S., 101 . 

(Apr) 142 C 


R. 4 (3)— See Panchayats— Punjab 
Gram Panchayat Act (1953), S. 101 

(Apr) 142 €, D 

—Ħaryana Gram Panchayat Election 

Rules (1971), R. 38 (2) and (3) — See Pan- 

_ chayat — Punjab Gram Panchayat Act 

(1953), S. 101 (Apr) 142 C, E 


—R, 39 (3)—See Panchayats— Punjab 
Gram Panchayat Act (1953), S. 101 

(Apr) 142 C, D, E 

—Punjab Gram seer a ae Act (4 of 

1953), S 3 (1) — See Ibid, S . 5 (2), Proviso 

. (Apr) 142 A 

—sS. 5 (2), ‘Proviso (as amended by Har- 

-yana Second Amendment Act 29 of 1971) 

— Co-option of a woman Panch under, 

can be called in question by an election 





petition (Apr) 142 A 
——S. 6 (5) [b] — See Probation of Of- 
fenders Act(1958), 5, 12 (Sep) 311 A 
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Panchayats — Punjab Gram Panchayat 
Act (contd.) 
——S, 13-A (c} — See Ibid, S. 5 (2), Pro- 
viso (Apr) 142 A 
——S,. 18-B — Section does not bar juris- 
diction of High Court under Art, 226 


(Apr) 142 B 
——S. 13-B (read with Rule 42 of Elec- 
tion Rules, 1960) — Election petition 


under read with Section 13-O — Grounds 
for setting aside elections (Aug) 295 B 
——Ss. 99 (2); 105° — Simultaneous actions 
under the said sections — Not prohibited 
by the Act (Oct) 376 C 
——S. 101 — See also Panchayat — Pun- 
jab Gram Panchayat Act (1953), S. 5 (2), 
Proviso Apr) 142 A 
——5S. 101 — Rules framed under — 
Election Rules, Rr. 38 (2) and (3), 39 (3) 
— Co-option Rules, Rr, 3 (2) and (3), 4 (3) 
— Words “sending or giving” of three 
days/seven days notice in the Rules — 
Interpretation of (Apr) 142 C 
——S. 101 — Rules framed under — Elec- 
tion Rules, R. 39 (3) — Co-option Rules 
R. 4 (3) — Expression “three devs clear 
notice” in rules is synonymous vith the 
phrase “three clear days notice” 

(Apr} 142 D 
—S, 101 — Rules framed under — Elec- 
tion Rules, Rr. 38 (2) (3), 39 (3) — Re~ 
quirements of — Applicability 

(Apr) 142 E 
—S. 101 — Punjab Gram Panchayat 
Election Rules, 1960, R, 2 (e)—'"Elector”, 
meaning of (Aug) 295 A 
——s. 105 — See also Ibid, S. 99 (2) 

(Oct) 376 C 
ae, 105 — Section consistent with the 
policy and purpose of Act — No contra- 
vention of Arf. 14 (Oct) 376 A 
—S. 105 — Section does not suffer from 
excessive delegation | ` (Oct) 376 B 
_—Punjab Gram Panchayat Election Rules 
(1953), R. 5 — See a — Punjab 
Gram Panchayat Act (1953), S, 5 (2), Pre~ 
viso (Apr) 142 A 
——R. 44 — See Pancha ais — Punjab 
Gram Panchayat Act (1953), S. 5° (2), Pro- 
viso (Apr) 142 A 
—Punjab Gram Panchayat Election Rules 
(1960), R. 2 (e) — See Panchayats — Pun: 
jab Gram Panchayat Ast (1953), S. 102. 

(Aug) 295 A 


—Punjab Panchayat Samitis and Zila 
Parishads Act (3 of 1961), S, 5 — Person 
disqualified to ba Panch or Sarpanch 
nominated -as member of Market Com- 
mittee -— His membership of. Panchayat 
Samiti, if invalid (Decl 472 A 
—Punjab Panchayat Samitis (Co-opticn of 
Members) Rules (1961), R. 4 (3) — Coax 
option of members —- Non-compliance 
with Rule 4 (3) — Co-option if illegal 
Mer) 472 C 


pee: 
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Partnership Act (9 of 1932), S. 44 — Scope 
-— The Court has no option to refuse to 
grant the dissolution of a partnership-at- 
will (Jun) 197 C 
Pepsu Tenancy and Agricultural Lands 

Aet (13 of 1955) 

See under Tenancy Laws, 
Pepsu Tenancy and Agricultural Lands 

Rules (1958) 

See under Tenancy Law. 
Probation of Offenders ‘Act “(20 of 1958), 
S. 12 — Scope — Disciplinary poeng 
ings if a disqualification within S. 

(Jan) i (FB) 
——5. 12 — Conviction followed by grant 
of benefit of Section 4 — Section 12 has 
the effect of removing disqualification 
created by Section 6 (5) (b) of Punjab 
Gram Panchayat Act (1952) 
(Sep) 311 A 


Punjab Agricultural Produce Markets Act 
(23 of 1961), S. 2 (0) — See Constitution 
of India, Art. 226 (Dec) 472 B 
Punjab Civil Services (Punishment and 

Appeal) Rules (1952) 

See under Civil Services. 
PD Co-operative Societies Act (25 of 

6 

See under Co-operative Societies. 
Punjab Co-operative Societies Rules (1963) 

See under Co-operative Societies. 
Punjab Excise Act (1 of 1914), S. 36 
Cancellation of licence for default — Pro- 
ceedings are . quasi-judicial 

(Feb) 62 A ŒB} 
Se TS 36 — ` Punjab Liquor Licence Rules, 
1956, R. 36 (24) — Cancellation of licence 
for default — Sufficiency of show cause 
notice . (Feb) 62, B (FB) 
Punjab General Clauses Act (1 of 1898), 
S. 2 (36) — See Municipalities — Punjab 
Municipal Act (1911), S. 238 (Dec) 450 
Punjab Land Revenue Act (17 of 1887), 
S. 75 (b) — The Section is pa aig 
Punjab Liquor Licence Rules (1956), R. 36 
el — See also Punjab Excise Act (1914), 
(Feb) 62 B. (FB) 


pac) 36 (24) — Notice of re-auction to 
a defaulting licensee — A notice of one 
or two days is not a timely notice of re- 
auction ’ (Feb) 62 C (FB) 
Punjab Municipal Act (3 of 1911) 
See under Municipalities, 
Punjab Municipal Election Rules (1952) 
See under Municipalities. 
Punjab Panchayat Samitis and Zila Pari- 
shads Act (3 of 1961) 
See under Panchayats. 
Punjab Panchayat Samitis (Co-option of 
Members) Rules (1961) 
See under Panchayats. 
Funjab Police Rules (1934), Vol. II, R. 16 
with sub-clauses — Error in stating cor- 
rect sub-rule — No vitiation i 
(Sep) 314 B 


Punjab Police Rules (contd.) 


——Vol. Il, R. 16.3 (1) — Charge under— 


Failure of on technical ground — Instance 
of (Sep) 314 A 
Punjab Pre-emption Act (1 of 1913), S. 4 
— Sale of lease hold rights is not pre- 
emptible (Jan) 30 
S. 4 — Right to pre-empt under — 
Not exercisable regarding sales void ab 
initio (Jul) 266 





‘——S. 7 — Claim to right of pre-emption 


— Burden of proof — Nature (Jul) 241 
——S. 8 (2) Notification D/- 2/3-2-1962 
issued thereunder — Effect of (Jul) 246 
——S. 15 — Sea Hindu Succession Act 
(1956), S. 4 (Oct) 362 
~—S. 15 (2) (a) and (1) — Interpretation 
of — Sub-section (2) of Section 15 over- 
rides sub-s. (1) of S. 15 if a sale falls 
within both the sub-sections (Aug) 289 
——S. 16 — See Ikid, S. 7 (Jul) 241 
——S. 21 — Suit for pre-emption — Plea 
that pre-emptor is benami — Proof of _ 

(Oct) 392 A 
Punjab Requisitioning and Acquisition of 
Immovable Property Act (11 of 1953), S, 3 
— Property requisitioned not used . for 
the specific purpose mentioned in order 
of requisition — Order is liable to be 
quashed 
Punjab Security of Land Tenures Act 

(10 of 1953) 
See under Tenancy Laws, 

Kanab Security of Land Tenures Rules, 


See under Tenancy Laws, 


(Punjab) Sikh Guradwaras Act (8 of 1925), 


S. 142 (3) — Scope —- Appellate power of 
the High Court extends only to proceed- 
ings falling within the ambit of S. 142 (1) 
or (2) (Jul) 252 
Punjab Tenancy Act (16 of 1887) 

See under Tenancy Laws.. 
Punjab University Calendar, 1970 

See under Education. 
Punjab Village Common Lands (Regula- 

tion) Act (18 of 1961) 

See under Tenancy Laws. 
Registration Act (16 of 1908), S. 47 — Title 
in property passes from the date of ex- 
ecution of sale deed and not from the date 
of its registration (Dec) 445 


Representation of the People Act (43 of 
1951), S. 81 (3) — Requirement of elec- 
tion petition to be accompanied by spare 
copies and schedule at the time of its pre- 
sentation is mandatary (Nov) 431 B 


——S. 81 (3) — Corrupt practice of hiring 
vehicle — Defect of not giving time and 
date of hiring and names of owners of 
vehicles is not fatal 


——S. 81 (3) — Discrepancies in original 
petition and copies attested misleading — 
Petition deserves dismissal under S. 86 (1) 

(Dec) 456 D 


(Sep) 342 B . 


(Nov) 431 C- 


ooo 
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Representation of the People Act (contd.) 
Ss, 82, 86, 87, 99 — Parties to elec- 
tion petition — Non-candidate and re- 
turning officer held could not be joined as 
parties (May) 163 (FB) 
S. 82 — Election dispute — Necessary 
parties (Oct) 396 











made out to permit amendment for de- 
leting such allegation — Petition must 
fail f (Dec) 456 C 
——S, 83 — Verification of affidavit 
(Nov) 431 A 


——S. 86 — See Ibid, S. 82 


(May) 163 (FB) 


——S. 86 (1) — See Ibid, S. 81 (3) 


(Nov) 431 B 
——S. 37—See Ibid, S. 82 (May) 162 (FB) 


——S, 99 — See Ibid, S. 82 


(May) 163 (FB) 
Corrupt practice — 
Specific allegation of accepting gratifica- 
with- 
drawal from contest amounts to allega- 
(Dec) 456 A 
——S, 123 (1) — Offer of gratification — 
Mere offer by returned candidate to an- 
other would not be corrupt practice so 


——S, 123 (1) — 
tion from returned candidate for 


tion of corrupt practice 


far as other person is concerned 


(Dec) 456 B 
Requisitioning and Acquisition of Immov- 
able Property Act (30 of 1952), S. 3 (1) — 


See Constitution of India, Art. 226 


(Sep) 310 A 
State Finance Corporation Act (63 of 


1951), S. 31 — See Contract Act (1872), 
S. 74, Expln. 
Suits Valuation Act (7 of 1887) 


See under Court-fees and Suits Valua- 


tions, 
: TENANCY LAWS | 
—East Punjab Holdings 


tion of Fragmentation) Rules (1949), R. 18 


(Apr) 131 A 


——S, 46 (2) (ff) — See Tenancy Laws — 
E.. P. Holdings (Consolidation and Pre- 
vention of Fragmentation) Rules, R. 18 
(Apr) 131 A 
—E. P. Holdings (Consolidation and Pre- 
vention of Fragmentation) Rules (1949), 
R. 18 — See also Constitution of India, 
Art, 226 (Apr) 131 B 
——R. 18 — Validity of — Rule is intra 
vires Section 42 of the Act (Apr) 131 A 
—Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955), S. 32-D and S. 32-FF — 
Tf the land-owner after the sale of his 
permissible limit is not left with any area 
he can acquire area ta the extent of his 
permissible limit (Feb) 55 B 
—-—S, 32-E — Surplus land vests in Gov- 
ernment only. when possession is taken 
: (Feb) 52 C 


S. 82 (b) read with Section 86 — Elec- 
tion petition — Candidate charged of cor- 
rupt practice not impleaded — No ground 


(Jan) 38 A 


(Consolidation 
and Prevention of Fragmentation) Act 
(50 of 1948), S. 42 — See Tenancy Laws — 
E. P, Holdings (Consolidation & Preven- 


Tenancy Laws — Pepsu Tenancy and 
Agricultural Lands Act (conid.) 
—-S, 32-FF — See also Ibid, S. 32-D 
: (Feb) 55 B 
——S. 32-FF — Pepsu Tenancy and Agri- 
cultural Lands Rules, 1958, R. 23-A — 
Determination of surplus land (Feb) 55 A 


—Pepsu Tenancy and Agricultural Lands 
Rules (1958), R. 23-A — See Tenancy 
Laws — Pepsu Tenancy and Agricultural 
Lands Act (1955), S. 32-FF (Feb) 55 A 
—Punjab Security of Land Tenures Act 
(10 of 1953), S. 17-A — Sale in favour of 
the tenant along with one other — In ab- 
sence of specification of shares in sale- 
deed both must be presumed to have pur- 


“chased equal and pre-emption suit will 


fail qua half of the land (Jan) 28 
S. 18 (2) — Determination of value of 
land — Considerations (Feb) 50 
—Punjab Security of Land Tenures Rules 
(1953), R. 11 — Court’s order (disposses- 
sing party) quashed in appeal — Restitu- 
tion can be ordered under inherent 
powers (Sep) 307 A 
—Punjab Tenancy Act (16 of 1887), S. 4 
(1) — See Tenancy Laws — Punjab Se- 
curity of Land Tenures Act (1953), S. 18 
(2 (Feb) 59 
——S. 50 — Tenant’s suit for restitution 
of possession under — Provision does not 
apply to tenants evicted in process of 
Punjab Security of Land Tenures Act, 
1953 : (Sep) 307 B 
—Punjab Village Common Lands (Regu- 
lation) Act (18 of 1961), S. 5 and S. 10-A 
— Duly registered sale of land does not 
come within the expression ‘Contract’ used 
in S. 10-A (Jan) 11 A 
—S. 6 — See Ibid, S. 10-A (Jan) 11 B 
——S, 10-A — See also Ibid, S. 5. 

(Jan) 11 A 
S. 10-A and S. 6 — General provision 
in S. 10-A cannot be availed of in respect 
of an act or decision under S. 5(Jan) 11 B 








Tort — Malicious Prosecution — Prose. 
cutor, who is — Person suppressing mats- 
rial facts in giving information to polic 
, (Oct) 400 A 
———-Malicious prosecution — Defendant 
not pursuing civil remedies (Oct) 4C0C 
——Malicious prosecution —— Jurisdiction 
of Court to entertain complaint 
(Oct) 408 D 
Malicious Prosecution — Malic2 — 








Proof (Ocb 409 E 
Malicious Prosecution — Malics —- 
Inference of (Oci) 403 F 


——Suit for malicious prosecution — Rea." 
sonable and probable cause — Prosi 

r (Or 400 3 
Trade and Merchandise Mark: Act {43 of 
1958), S.-106 — Issue of injunction for 
tpassing off’ when warranted (Das) ‘76 
Transfer of Proper y Act (4 ef 1885), 5. 54 
— Transfer of ownership —: rfe of 
hs (Tul) 254 
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T. P. Act (contd) 

—S5. 60 — If the eovenant is clearly a 
ciog on redemption, the circumstance that 
mortgagor was or was not in an embar- 
rassing position is immaterial (Mar) 94 A 
—S. 66 — Lease by mortgagee in terms 
of mortgage — Lease if can extend be- 
yond the date oz redemption (Jul) 273 
S. 111 (d) — Tenant of the larger 
portion of property purchasing smaller 
portion therein — Case if covered by Sec- 
tion 111 (d) (Jun) 204 C 
——S. 111 (g) — Unjustifiable refusal on 
part of landlord to receive arrears of rent 
— Lease, if forfeited (Dec) 451 





PUNJAB CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 


T. P. Act (contd.) 
——S,. 113 — Waiver of notice to quit — 
Tilustrative case (Oct) 353 


Words & Phrases — “Business” — Mean- 
ing of — See Houses & Rents — E. P. 
Urban Rent Restriction Act: (1949), Sec- 
tion 2 (c) & ($) (Feb) 76 A 
——"Premium” — See Houses & Rents 
— E. P..Urban Rent Restriction Act 
(1949), S. 7 (1) (Mar) 94 B 
——"Similar” — See Tenancy Laws —~ 
Punjab Security of Land Tenures Act 
(1953), S, 18 (2) . (Feb) 5° 


, 


IN AIR 1973 


Diss, = Dissented from in; Over. = 


ILR (1957) Punj 615 = (1958) 1 Lab LJ . 


603, Gopal Singh v. State of Punjab 
~~ Held no longer good law in view 
of AIR 1970 Delhi 37 (FB) as inter- 
preted. AIR 1973 Delhi 24 A (Jan). 

AIR 1961 Punj 292 = ILR (1960) 1 Punj 

. 809, Excise and Taxation Officer v. 
Gouri Mal Butail Trust — Held no 
longer good law in view of AIR 1965 
SC 1061 as interpreted, AIR 1973 
All 230 (May). 

(1961) 63 Pun LR 610, Dewan Jhangi 
Ram v. Union of India — Held no 
longer good law in view of AIR 1964 
SC 1536 as interpreted. AIR 1973 
Punj 21 (Jan). ` 

ILR (1966) 1 Funj 1 = 1965 Pun LR 
(Supp) 206, Harish Chandra v. Union 
of India — Diss. AIR 1973 Cal 253 B 
(FB) (Jun). 


(1966) 68 Pun LR (D) 91, Dwarka Nath 
Kapur v. Rameshwar Nath — Held 
net good law in view of AIR 1924 
PC 2 and AIR 1917 PC 116.as inter- 


` preted. AIR 1973 Punj 197 C (Jun). . 


Parja Ram v. 


(1966) 68 Pun LR 616, 
AIR, 1973 Him 


Ganga Ram — Diss. 
Pra 81 B (Dec). 


(1967) 69 Pun LR. 331 = 1967 Serv LR 
527, Kehar Singh v. Regional Em~ 
ployment Officer, Chandigarh — 
Over. AIR 1973 Punj 1 A (FB) (Jan). 


(1967) 69 Pun LR 445, Rajinder Parshad 
v.. Shamsher Singh — Revers. AIR 
1973 SC 2384 B (Oct), 


Cri. Revn. No. 237 of 1967, D/- 8-2-1968 


(Puni) — Revers. AIR 1973 SC 
1854 B (Juh. ` 
AIR 1968 Punj 204 = 69 Pun LR 812 


(FB), Sardool Singh v. Hari Singh 
— Expressly Overruled by AIR 1970 


Paan 





Overruled in: Revers. == Reversed in ` 


SC 833 as interpreted. AIR 1973 
Cal 496 A (Nov). 

AIR 1968 Punj 277 = 70 Pun LR 9, 

Fazilka Dabwali Transport Co.. v. 

; Madan Lal — Held no longer geod 

‘ law in view of AIR 1972 Punj 65 as 

’ interpreted, AIR 1973 Delhi 24 A 


(Jan). ; 
“AIR 1968 Punj 552 = 1968 Cur LJ 824, 


M/s. Krishna and Co. v. Firm Bhagat 
Ram Girdhari Lal — Not F. AIR 1973 
Ker 210 (Oct). 

ILR (1968) 2 Punj and Har 231 = 70 Pun 
LR 535, Basdev Bharadwaj v. Ram 
Sarup — Diss. AIR 1973 Mys 245 


(Sep). . 

(1968) 70 Pun LR 83 = 1988 Cur LJ 162, 
Ajaib Singh v. Mann Singh — Over. 
AIR 1973 Purj 213 A (Jun). 

AIR 1969 Punj 57 = 70 Pun LR 451, 
Banarasi Das Durga Prasad vw. Panna 
Lal Ram Richpal Oswal — Not. F. 
AIR 1973 Pat 347 (Sep), ` 


AIR 1969 Punj 441 = 1969 Lab IC 1513 


(FB), Jagdish-v. Union of India — | 
Diss. AIR 1973 Gauhati 108 A (Jun), 

AIR 1970 Punj 522, Nagin Chand wv. 
Shadi Lal — Revers. AIR 4973 SC 
776 (Apr). 

AIR 1971 Punj 243 = 1970 Cur LJ 906, 
Bachanram v. Gram Panchayat Jonda 
— Diss. AIR 1973 Raj 332 B (Dee). 

AIR 1971 Punj 353 = 73 Pun LR 261, 
Smt. Kailash Devi v. State of Har- 
yana — Diss. AIR 1973 Delhi 278 


(Nov). 
1971 Cur LJ 30 = 1971 Pun LJ 59, Puran 
_ Singh v. State of Punjab — Over. 
AIR 1973 Punj 131 A (Apr), _ f 
AIR 1972 Punj 31 = 1971 Cur LJ 804, 
Jaswant Singh v., State of Punjab — 
Diss. AIR 1973 Delhi 278 (Nov). 
11973) 1 Ser LR 823 (Puni) — Revers. 
AIR 1573 SC 2216 A, B (Sep)... 
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Punjab & Haryana High Court 


a 


AIR 1973 PUNJAB AND HARYANA 1 
> VOCI 
FULL BENCH 


R. S. NARULA, BAL RAJ TULI AND 


MAN MOHAN SINGH GUJRAL, JJ. 
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Punjab Circle, Ambala and others, Respon- 
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Civil Writ No. 2192 of 1970, DJ- 7-12- 
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Index Note: — (A) Probation of: Offen- 
ders Act (1958), Section 12 — Scope — Dis- 
ciplinary proceedings if 
Within Section 12. 

Brief Note: (A) — Section 12 removes 

~a disqualification attaching to a conviction. 
To disqualify a person for a particular pur- 
pose means to deprive that person of the 
qualities or conditions necessary to make 
him. fit for that purpose. Disciplinary pro- 
ceeding cannot be called a disqualification, 
but is at best a liability incurred in certain 
circumstances. (Paras 4, 21) 
' Departmental proceedings are not taken 
because the man has been convicted. The 
proceedings are directed against the original 
misconduct of the Government servant. Only 
the procedure varies in a case where the 
necessity of a formal inquiry into the al- 
egations of misconduct is rendered unneces- 
sary on account of such an inquiry having 
been held by a criminal Court on the basis 
of a much higher standard’ of proof requi- 
site for the conviction of an accused. Sec- 
tion 12 does not wash away the misconduct 
of the Government servant. No part of Seo- 
tion 12 is intended to exonerate a Govern- 
tment servant of his liability to departmental 
punishment for misconduct. (Paras 5,21) 

If an appointing authority holds that 
a person who has been dealt with under 
Sec. 4 of the Act is disqualified from being 
appointed-to a particular service on account 
of his conviction, such an order is liable to 
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a disqualification - 


be sef aside because: of the provisions of 


Section 12. But in absence of any rule to 


the contrary mere conviction of a Govern- 


ps 


ment servant by a criminal Court does not 


per se disqualify him from continuing to 
hold the post. (1967) 69 Punj LR 331; 
Overruled; AIR 1970 Delhi 240, Dissented 
from; 1957 Cr LJ 255 (Mad) and (1963) 1 
Lab LJ 49 (Mad) and AIR 1969 Andh Pra 
371 and 1971 Lab IC 823 (Madh Pra), Fol- 
lowed. (Paras 5, 

Index Note. Œ) — Central Civil Servi- 
ees (Classification, Control and Appeal) 
Rules (1965) Rule 19 () — Scope — Depart- 


‘mentai punishment of Government servant 


if a necessary and automatic consequence 
of bis conviction on a criminal charge — 
(X-Ref:—Constitution of India, Art. 311 (2) 

Brief Note: (B) — The penalty which 


Proviso (a) ).. 

can be imposed on a Government servant 
under Rule 19 (i) without following the 
normal procedure of notices and inquiry 
laid down in Rules 14 to 18 is not for his 
having been convicted on a criminal charge 
but for the misconduct which had led to 
his such conviction. Departmental punish- 
ment is, therefore, not a necessary and auto- 


- matic consequence of conviction on a cri- 


‘conviction. 


minal charge. The competent disciplinary 
authority has to consider all the circum- 
stances of the case and then make such 
orders in relation to the question of impo- 
sition of penalty on the Government servant 
for his original conduct which has led to his 
(Paras 3, 21) 

Whereas in the case of a conviction, 
the application of the purview of Article 311 
(2) is excluded by proviso (a) to that provi- 
Sion and the application of Rules 14 to 18 
of the 1965 Rules is excluded by Rule 19 G) 
of those rules, the application of the prin- 
ciples ‘of natural justice is excluded by the 
proviso to Article 311 (2) read with the 
purview of Article 310 and by the operation 
of Rule 19 in view of the fact that the con- 
cerned Government servant must naturally 
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have had full opportunity to defend bim- 
self in the Criminal Court where the convic~- 
tion can be recorded only after returning 
a finding of guilt on the basis of a much 
higher standard of proof than that which is 
enough for punishing a person in depart- 
mental proceedings. (Para 21) 
An order of dismissal or removal or for 

compulsory retirement can be, passed under 
Rule 19 (i) (without conforming to the pro- 
cedure prescribed in Rules 14 to 18) not on 
the basis of the conviction, but only if the 
competent authority finds that the relevant 
misconduct of the concerned Government 
servant renders his further retention in pub- 
lic service undesirable. An order imposing 
a punishment on a Government servant 
simply because of his conviction on a crimi- 
nal charge without reference to the conduct 
which led to the conviction is not sustain- 
able. (Para 21) 
Cases Referred: Chromological Paras 
AIR 1971 SC 40 = 1970 Serv LR 748, 

= 1971 Lab IC 8, Union of india 

v. Colonel J. N. Sinha . 16 
1971 Lab IC 823 = 1971 Jab LI 

289, Premkumar v. Union of India il 
AIR 1970 Delhi 240 = 1971 Serv 

LR 257, Iqbal Singh v. Inspector- 

General of Police, Delhi 7, 11, 17 
AIR 1969 Andh Pra 371 = 1969 Cri 

LJ 1218 == 1969 Lab IC 1241, A. 

Satyanarayana Murthy v. Zonal 

Manager, Life Insurance Corpn. of 

India, Madras 10, 11, 18 
1969 Cur LJ 821 = 1969 Serv LR 

754 (Punj & Har), Rajinder Singh 

v. Punjab State 
1967 Serv LR 527 = 69 Pun LR 331, 

Kehar Singh v. Regional Employ- 

ment Officer, Chandigarh 1, 6, 21 
AIR 1965 SC 444 = 1965 (i) Cri 

LJ 360, Rattan Lal v. State of 


Punjab _ 

(1963) 1 Lab LJ 49 = -(1962) 2 Mad 
LJ 85, Embaru Y. Chairman, Mad- 
ras Port Trust Bo 

1957 Cri LJ 255 (Mad), R. Kumara- 
swami Aiyar v. Commr., Municipal . 
‘Council, Tiruvannamalai _ 8, 9, 10 

Harbanslal with N. D. Goyal and Bal- 

want Singh Malik, for Petitioner; R. N. 

Mittal for Advocate-General Haryana with 


Santosh Kumar Aggarwal, for Respondents. - 


R. S NARULA, J.:— This writ peti- 
tion for quashing the order of the second 


respondent (the Postmaster, Amritsar), deted: 


September 15, 1969, whereby the petitioner 
was dismissed from service consequent upon 
bis conviction under Sections 420/511, and 
465/471 of the Indian Penal Code in con- 
nection with the submission by him of false 
medical reimbursement claims, was admiited 
by the Motion Bench (myself and Suri, J.), 
on July 16, 1970, to a Full Bench in view 
of the doubt entertained by the Bench about 
the correctness of the view expressed by a 
learned Single Judge of this Court (P. D. 





ALR. 


Sharma, J.), in Kebar Singh v. Regional 
Employment Officer, Chandigarh, 1967 Serv- 
LR. 527 (also reported in 1967-69 Punj LR 
33_), wherein it has been held that Sec- 
tion 12 of the Probation of Offenders Act, 
1958 (hereinafter called the Act) prohibits 
the removal from service of a Government 
servant who after conviction has been dealt 
with under Section 3 or Section 4 of the 
Act, as conviction of such a Government 
servant cannot be taken into consideration 
for removing him from service. 


2. The facts which have led to the 
fliag of tbis petition are neither complicated 
no? disputed. The petitioner who was ori- 
girally a temporary packer in the Postal 
Department with effect from July 1948 (An- 
nexure R-i) was appointed by respondent 
No. 2 as temporary Postman vide order, 
dated September 12, 1950 (Annexure R-2). 
He took charge of that post on September 
15, 1950, vide his charge report Annexure 
R-3. During the course of his employment 
as a Postman, he was convicted by a judg- 
ment of the Criminal Court, dated March 
20, 1969 (Annexure ‘A’ to the petition) for 
the commission of offences referred to in 
the opening sentence of this judgment on 
the finding that he had knowingly used a 
forged cashmemo for claiming medical ‘re-° 
imbursement and had tried to cheat the 
Government in that manner. Instead of 
sentencing the petitioner to any term of im- 
prisonment, the Magistrate released him on 
probation under Section 4 of the Act on his 
entering into a bond of Rs. 1000/- under-. 


‘taking to appear and receive the sentence of 


imprisonment when called upon to do 80 
during the period of six months from ths 
date of the judgment. Subsequent to his 
conviction, the petitioner was dismissed from 
service by the order of his appointing au- 
thority (who is Respondent No. 2, the Post- 
master, Amritsar), dated September 15, 1969 
(Annexure ‘B’). The said order reads:—- 

“Whereas Shri Om Prakash son of Shri 
Charanjit Rai, Postman No. 37, Amritsar 
H. O. (under suspension) was convicted on - 
criminal charges under Ss. 120-B, 420/511, 
4€7, 468 and 471/109 Indian Penal Code in 
the Court case No. 153/67 (SPE Ambala 
F. I. R. No. 44/66) by the Court of Shri 
S. K. Jain, Special Judicial Magistrate 1st 
Class, Punjab, Patiala on March 20, 1969, 
in connection with submission of false medi- 
cal reimbursement claims by him; 

YX, the undersigned, now, therefore, dis- 
miss Shri Om Prakash son of Shri Charanjit 
Rai Postman Amritsar H. O. from Govern- 
trent service with effect from September 
16, 1969, forenoon.” 


Tae validity and legality of the abovequoted 
order has been assailed in this petition filed 


on July 15, 1970, under Articles 226 and 
227 of the Constitution. 
3. The argument relating to the 


order of dismissal being violative of Art. 311 
(D of the Constitution has not even been 
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touched by the counsel at the hearing of 
the petition for the obvious reason that the 
petitioner was appointed as well as dismiss- 
ed by the same authority, namely, the Post- 
master, Amritsar. Mr. Harbans Lal, learn- 
ed Counsel for the petitioner, has put in the 
forefront the argument that Section 12 of 
the Act prohibits the dismissal of the peti- 
tioner from service on account of his con- 
duct which has led to his conviction as the 
petitioner has been dealt with under Sec- 
tion 4. The provisions of Sections 3, 4 and 
12 of the Act may be noticed at this stage 
in order to appreciate the submissions made 
by the learned Counsel for the parties. 
Those provisions are in the following 
terms:— 


“3. When any person is found guilty of 
having committed an offence punishable 
under Section 379 or’ Section 380 or Sec- 
tion 381 or Section 404 or Section 420 of 
the Indian Penal Code or any offence 
punishable with imprisonment for not more 
than two years, or with fine, or with both, 
under the Indian Penal Code or any other 
law, and no previous conviction is proved 
against him and the Court by which the 
person is found guilty is of opinion that, 
having regard to the circumstances of the 
case including the nature of the offence and 
the character of the offender, it is expedient 
so to do, then, notwithstanding anything 
contained in any other law for the.time be- 
ing in force, the Court may, instead of sen- 
tencing him to any punishment or releasing 
him on probation of good conduct under 
Section 4, release him after due admonition. 


Explanation:— For the purposes of this 
section, previous conviction against a person 
shall include any previous order made 
against him under this section or Sec. 4. 

4. (1) When any person is found guil- 
ty of having committed an offence not 

‘ punishable with death or imprisonment for 
life and the Court by which the person is 
found guilty is of opinion that, having re- 
gard to the circumstances of the case includ- 
ing the nature of the offence and the char- 
acter of the offender, it is expedient to re- 
lease him on probation of good conduct, 
then, notwithstanding anything contained 
in any other Jaw for the time being in force, 
the Court may, instead of sentencing him 
at once to any punishment, direct that he be 
released on his entering into a bond, with 
or without sureties, to appear and receive 
sentence when called upon during such 
period, not exceeding three years, as the 
Court may direct, and in the meantime to 
keep the peace and be of good behaviour: 


Provided that the Court shall not direct 
such release of an offender unless it is satis- 
fied that the offender or his surety, if any, 
has a fixed place of abode or regular occu- 
‘pation in the place over which the Court 
exercises jurisdiction or in which the offen- 


der is likely to live during the period fon . 


which he enters into the bond. 
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(2) Before making any order under sub- 

section (1), the Court shall take into consi- 
deration the report, if any, of the probation 
officer concerned in relation to the case. 
_ (3) When an order under sub-section (1) 
is made, the Court may, if it is of opinion 
that in the interests of the offender and of 
the public it is expedient so to do, in ad- 
dition pass a supervision order directing that 
the offender shall remain under the supervi- 
sion of a probation officer named in the 
order during such period, not being less 
than one year, as may be specified therein, 
and may in such supervision order impose 
such conditions as it deems necessary for 
the due supervision of the offender, 

(4) The Court making a supervision 
order under sub-section (3) shall require the 
offender, before he is released, to enter into 
a bond, with or without sureties, to observe 
the conditions specified in such order and 
such additional conditions with respect to 
residence, abstention from intoxicants or 
any other matter as the Court may, having 
regard to the particular circumstances, con- 
sider fit to impose for preventing a repeti- 
tion of the same offence or a commission of 
other offences by the offender. . 

(5) The Court making a . supervision 

order under sub-section (3) shall explain to 
the offender the terms and conditions of the 
order and shall forthwith furnish one copy 
of the supervision order to each of the of- 
fenders, the sureties, if any, and the proba- 
tion officer concerned. 
_ 12. Notwithstanding anything contained 
in any other law, a person found guilty of 
an offence and dealt with under’ the provi- 
sions of Section 3 or Section 4 shall not 
suffer disqualification, if any, attaching to a 
conviction of an offence under such law: 

Provided that nothing in this section 

shall apply to a person who, after his re- 
lease under Section 4, is subsequently sen- 
tenced for the original offence.” 
Though the Magistrate did not specifically 
refer to Section 4 of the Act, we are decid- 
ing this case on the assumption that the 
petitioner was dealt with under that provi- 
sion. ‘The Only question that calls for deci- 
sion in this respect is whether his having 
been so dealt with exonerates the petitioner 
from liability to departmental proceedings 
for the original conduct which has led to 
his conviction or not. As I read the pur- 
view of Section 12 it does no more than 
Yemove any “disqualification” which may 
be “attaching to a conviction of an offence” 
under any law other than the Act. The pro- 
viso to Section 12 is not relevant for our 
purposes as admittedly it has no application 
to the present case. According to Mr. Har- 
bans Lal, the dismissal from service is a 
disqualification attached to the conviction. 
This, however, is not correct. No service 
rule has been cited before us which entails 
automatic dismissal or removal from service 
consequent on mere conviction by a Crimi- 
nal Court. 
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- On the other hand Rule 19 @ of the 
Central. Civil Services (Classification, Control 
and Appeal) Rules, 1965 (hereinafter called 
the 1965 Rules), under which the impugned 
action is claimed to have been taken, mere- 
ly provides that the disciplinary authority 
may consider the circumstances of the case 
and make such orders thereon as it thinks 
fit in the course of the proceedings for the 
imposition of any penalty on a Government 
servant “on the ground of conduct which 
has led to his conviction on a criminal 
charge” notwithstanding anything contained 
in Rules 14 to 18 which rules deal with the 
normal’ procedure for taking disciplinary ac- 
tion against a delinquent Government ser- 
vant. The relevant part of Rule 19 is quot- 
ed below:— 

“Notwithstanding anything contained in R. 14 
to Rule 18:-— 

(i) where any penalty is imposed on a 
Government servant on the ground of can- 
duct which has led to his conviction on a 
ctiminal charge, -O8 


ii won ese ves ase ace 


(iii) . 
the disciplinary “authority may “consider the 
circumstances of the case and make’ such 
orders thereon as it deems fit: . 

Provided that ... sse sse ase oes oge cse 
The above quoted rule shows that the Fa 
ty which can be imposed on a Government 


servant under that rule (without following” 


the normal procedure of notices and inquiry 
laid down in Rules 14 to 18) -is not for his 
having been convicted on a criminal charge 


but for the misconduct which: has led to his 


such - conviction. Departmental punishment 
is, therefore, not a’ necessary and automatic 
consequence of conviction on a criminal 
charge. The competent disciplinary autho- 
rity has to consider all the circumstances of 
the case and then make such orders in rela- 
tion to the question of imposition of penalty 
on the Government servant for his original 
conduct which “has led to his conviction. 
Following parts of sub-paragraph 2 of In- 
struction (8) issued by the Central Govern- 
ment in regard to the action to be taken in 
cases where. Government servants are con- 
victed on a criminal charge further make 
this position clear:— 

“The following principles should apply 
in regard to action to be taken in cases 
where Government servants are convi 
on a criminal charge:— 


G) In a case where a Doverin ser- 
vant has been convicted. in a Court of law 
of an offence which is such as to render fur- 
ther retention in public service of the Gov- 
ernment servant prima facie undesirable, ac- 
tion to dismiss, remove or compulsorily re- 
tire bim- from service should not be taken 
before the period for filing an appeal has 
elapsed or, if an appeal has been filed, be- 
fore the appeal has been decided in iirst 
Coni o appeal. 

i ane ase ood ese aoe 


(iii) asa sos sos ese eee 


- with the affairs of the union. 


ALE 

(EY). seca rani ais | Sashes eee 

(v) Action to dispense with the services 
of the Government servant should be taken 
promptty as soon as the first appeal is de- 
cided against the Government servant and 
before the. second appeal is filed. This 
would obviate further loss to Government 
in the form or subsistence allowance to the 
Government servant. 

(vi) In a case where the conviction is 
not for an offence of the type referred to 
in sub-paragraph (i) above, the disciplinary 
authority shouki call for and examine a copy 
of the judgment with. a view to decide on 
taking such further departmental action, as 
might be deemed appropriate. The principles 
enunciated in sub-paras. (i) to (iv) above, 
shall apply mutatis mutandis in regard to 
the action to be taken in such cases.” 

4, What Section 12 removes is a dis- 
qualification attaching 
my opinion, neither 





cumstances. The Central Civil Services (Con 
duct) Rules, 1964 (hereinafter called the 
1964 Rules) apply to every person appoint- 
ed to a civil service or a post in connection 
Admittedly 
those Rules are applicable to the petitioner 
also. Rule 3 of the 1964 Rules requires 
every Government servant to maintain at all 
times (i) absolute integrity, and (ii) devotion 
to duty; and prohibits the doing of any- . 
thing “which is unbecoming of a Govern- 
ment servant”. Whatever goes contrary to 
the requirement of Rule 3 (1) would, in my 
opinion, be misconduct on the part of the 
concerned Government servant. Rules 4 to 
16 of the 1964 Rules contain several res- 


‘frictions or mandatory prohibitions against 


a Government servant, the violation of 
which may amount to misconduct. 


Rule 12 of the 1965 Rules authorises 
the imposition of any of the penalties enu- 
merated in Rule 11 of those Rules on 
a Central Government servant in accord- 
ance with the procedure laid down in Rules 
14 to 18. The inquiry required to be held 
under those provisions is for ascertaining 
the truth of any imputation of misconduct 
or misbehaviour against a Government ser- 
vant. Those Rules are made, insofar as the 
three major penalties are concerned, for ful- 
filling the recuirements of Article 3il (2) of 
the Constitution, and so far as the minor 
punishments are concerned, for satisfying 


- the principles of natural justice. Rule 19 


envisages cases in which a Criminal Court 
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has held a proper enquiry and found. a per- 
son guilty of the relevant misconduct con- 
stituting a particular offence. = 

The principles of natural justice would 
- mot require a second inquiry for. ascertain- 
ing the truth of those facts by departmental 
authorities for inflicting the departmental 
punishment on a Government servant after 
a full-fledged inquiry by a regular Court. 
That is why Rule 19 excludes the applica- 


tion of the procedure prescribed by Rules 


14 to 18 to a case where the relevant con- 
duct has led to a conviction on a criminal 
charge. Similarly the proviso to clause (2) 
of Article 311 of the Constitution excludes 
the operation of the purview of that clause 
to a case of conviction on a criminal charge. 
Whereas the purview of Art. 311 (2) states 
that none of the major punishments shall be 
inflicted except after an inquiry in which 
the delinquent Government official has been 
informed of the charges against him and 
given .a reasonable opportunity of being 
heard in respect of the charges and 
given a further opportunity of making re- 
presentation against the proposed penalty, 
proviso (a) to that clause states that “where 
a person is dismissed or removed or reduc- 
ed in rank on the ground of misconduct 
which has led to his conviction on a crimi- 
nal charge”, the purview of clause (2) of 
Article 311 shall not apply. 

5. Liability to be proceeded against 
departmentally with a view to be punished 
is, as already stated, not a disqualification. 
The other reason why Section 12 of the Act 
does not help the. petitioner is that the de- 
\partmental proceedings are not attached to 
the conviction of the offence. Departmental 
proceedings are not taken because the man 
has been convicted. The proceedings are 
directed against the original misconduct of 
the Government servant. Only the proce- 
dure varies in a case where the necessity of 
a formal inquiry into the allegations of mis- 
conduct is rendered unnecessary on account 
of such an inquiry having been held by a 

iminal Court on the basis of a much 
higher standard of proof requisite for’ the 
conviction of an accused. Section 12 does 
not wash away the misconduct of the Gov- 
ernment servant. No part of Section 12 is 
intended to exonerate a Government servant 
of his liability to departmental punishment 
for misconduct. This provision does not 
afford immunity against disciplinary proceed- 
ings. for the original misconduct. What 
forms basis of the punishment is the mis- 
conduct and not the conviction. Ly 

In fact it is no fault of a Government 
servant that he has been convicted by a 
Court. His fault lies in the action which 
has led to his conviction. Section 12 mere- 
ly removes any disqualification attaching to 
conviction. Illustrations of such disqualifi- 
cation may be found in service rules relat- 
ing to different services which provide inter 
alia that a person who has been convicted 
of an offence involving moral turpitude 
would not be qualified to be appointed to 
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the service. Section 8 -(1) of the Represen- 
tation of the People Act, 1951, provides that 
a person convicted of an offence punish- 
able under certain specified provisions of 
law “shall be disqualified for a period of 
six years from the date of such conviction.” 
Sub-section (2) of that section states that :a 
person convicted by a Court in India fop 
any offence and sentenced to imprisonment 
for not less than two years shall be disqua- 
lified from the date of such conviction and 
shall continue to be disqualified for a fur- 
ther period of five years since his release, 
Of course, this is subject to the proviso to 
that sub-section. 

_. Section 11-A of that Act provides that 
if any person is convicted after the com- 
~mencement of the 1951 Act of certain spe- 
cified offences under the Indian Penal Code, 
or is found guilty of a corrupt practice 
during the course of the trial of an election 
petition, he shall be disqualified for voting 
at any election. These are illustrations of 
disqualifications attaching to certain convic- 
tions. If an appointing authority holds that 
a person who has been dealt with under 
Section 4 of the Act is disqualified from be- 
ing appointed to a particular service on ac- 
count of his conviction, such an order may 
be liable to be set aside because of the pro- 
visions of Section 12 of the Act. But, as 
already stated, there is admittedly no ser- 
vice rule applicable to the petitioner accord- 
ing to which his mere conviction disqualifies 
him from continuing to hold the office of 
Postman. 


6 = Mr. Harbans Lal placed reliance 
for his proposition on two decided cases. 
First is the judgment of P. D. Sharma, J., in 
Kehar Singh’s case, (1967) 69 Pun LR 331 
(supra). A somewhat similar argument was 
advanced in that case on behalf of the Gov- 
ernment servant. It, however, appears from 
the following passage in the judgment which 
deals with the point that the State counsel 
did not seriously contest the proposition:— 

“The learned Counsel for the petitioner 
submits that the phraseology of Section 12 
of. the Act is express, explicit and manda- 
tory, and it admits of no implication. In his 
view the petitioner’s conviction under Sec- 
tion 380, Indian Penal Code, could not have 
formed a basis for his removal from ser- 
vice because his case had been dealt with by 
the trial Magistrate under Section 4 of the 
Act. His argument finds support from the 
clear wording of Section.12 of the Act. The 
learned Counsel for the respondents could 
not successfully controvert the point made 
out by the learned Counsel for the peti- 
tioner. The impugned order is bad in law 
because it rested on the petitioner’s convic- 
tion under Section 380, Indian Penal Code, 
which could not have been taken into con- 
sideration by Respondent No. 1 and under 
Section 12 of the Act.” 

With the greatest respect to “the learned 
Judge, the view taken by him cannot be sup- 
ported on the language of S. 12. That con- 
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viction could not form basis for the remo- 
yal of a Government servant is no doubt 
correct. But to say that this is so because 
the Government servant’s case has been dealt 
with under Section 4 of the Act does not 
appear to be justified. The learned Judge 
did not discuss the matter and did not give 
any reason for the view which prevailed 
with him, but merely stated that the argu- 
ment found “support from the clear word- 
ing of Section 12 of the Act.” I have already 
analysed Section 12. It nowhere says that 
conviction would either form or not form 
the basis of an order for removal from 
‘service of a person who has been dealt with 
under Section 4 of the Act. 


7. © The other case on which the 
learned counsel for the petitioner relied is 
the Division Bench judgment of the Delhi 
High Court in Igbal Singh, v. Inspector 
General of Police, Delhi, 1971 Sery LR 257. 
This case has also been reported in AIR 
1970 Delhi 240. Iqbal Singh had been con- 
victed under Section 337 of the Indian 
Penal Code but was released on probetion 
under Sec. 4 of the Act and on payment 
of certain amount to the injured person by 
way of compensation. After the dismissal 
of his appeal, the competent police autho- 
rity passed an order dismissing Iqbal Singh 
from the police force on his having been 
convicted in the abovementioned case. That 
action was taken under sub-rule (2) of 
Rule 16.2 of the Punjab Police Rules, 1934. 
There was some dispute in that case about 
the applicability of the unamended or the 
amended sub-rule (2) of Rule 16.2. The 
judgment of the Court did not, however, 
turn on that issus. The relevant argument 
advanced before the Division Bench was 
“that on account of his (Iqbal Sing’s) con- 
viction, he could not suffer the disqualifica- 
tion of incurring dismissal” under Punjab 
Police Rules because of the provisions of 
Section 12 of the Act. 


The writ petition of Iqbal Singh was 
allowed because () the order of dismissal 
had been based merely upon his conviction 
in the criminal case; and (ii) because it was 
held that the disqualification contained in 
sub-rule (2) of Rule 16.2 of the Police Rules 
attached to the conviction on a criminal 
charge and, therefore, violated the express 
immunity provided by the provisions of Sec- 
tion 12 of the Act. We are in respeciful 
agreement with the decision of the Delhi 
High Court on the first point, but with the 
greatest respect’ to the learned Judges of 
that Court, we are unable to agree with the 
second conclusion and the reasoning given 
in support thereof. So far as the first ques- 
tion is concerned, the order of dismissal in 
that case did not show clearly that it was 
based on anything except the conviction. 
The order did not show that the competent 
authority had at all considered the nature 
or gravity of the offence or recorded any 
conclusion of his own regarding Iqbal Singh 
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baving rendered himself undesirable for re- 
tention in service on account of his con- 
duct which had led to his conviction. On 
the second point the decision of the Divi- 
son Bench of the Delhi High Court was 
tased on the following observations:— 


“The word ‘disqualify’ is also stated to 
mean making someone unfit for something. 
The further meaning given is that the per- 
son may be deprived within the meaning of 
the word ‘disqualify? of any right or privi- 
lege. We are of the view that the words 
‘disqualification, if any, attaching to a con- 
viction of an offence’ as used in Section 12 
af the Act would include a person’s losing 
his right or qualification to remain or to be 
retained in service. Section 12 of the Act 
clearly saves the convict from suffering such 
disqualification attaching to his conviction. 
Ih respect of his conviction, the. petitioner 
bad the protection of Sec. 12 and he was 
saved from suffering any disqualification 
sich as the one which resulted in his dis- 
missal. . 

Without a conviction neither the amend- 
ed nor the unamended sub-rule (2) would 
te attracted. It is the conviction to which 
attaches the disqualification of attracting the 
Frovisions of sub-rule (2). In our view the 
dismissal of the petitioner is unsustainable 
pias in terms of the amended sub-rule (2) 

cf Rule 16.2 of the Punjab Police Rules 
tecause of the express immunity which is 
oan, by the provisions of Section 12 of 
tae Act.” 


The fallacy in the argument advanced be- 
fore us on the basis of the judgment of the 
learned Judges of the Delhi High Court lies 
ia assuming that liability to dismissal or 
removal from service is a disqualification 
end in arguing that the supposed disqualifi- 
cation attaches to the provisions of Rule 19 
G). Another point which the Delhi High 
Court decided in favour of Iqbal Singh Te- 
lates to the requirement of natural justice in 
effording a delinquent Government official 
n opportunity of being heard before inflict- 
ing any departmental punishment on him in 
spite of his conviction. With this aspect of 
the matter, I will deal wbile disposing of 
the second contention of Mr. Harbans Val. 
H is somewhat unfortunate that the learned 
Counsel who appeared for the State in Iqbal 
Singh’s case (supra) did not place before the 
Division Bench of the Delhi High Court 
various previously decided cases which were 
directly on the point. : 

8. In R. Kumaraswami Aiyar v. The 
Commissioner, Municipal Council, Tiru- 
vannamalai, 1957 Cri LF 255 (Mad) a learn- 
ed Single Judge of the Madras High Court 
was caled upon io decide a similar issue. 
R. Kumaraswami - Aiyar, the petitioner in 
that case, (hereinafter called Aiyar) was a 
municipal employee who had been convict- 
ed of the offence of cheating under Sec- 
tion 420 of Indian Penal Code, but instead 
of being sentenced to imprisonment was re- 
jeased on entering into a bond in the sum 
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of Rs. 500/- with two sureties under Sec- 
tion 4 (1) of the Madras Probation of Of- 
fenders Act (3 of 1937), which provision, for 
all practical purposes, is like Section 4 of 
the Act. Acting under Rule 3 of the rules 
regulating the conditions and tenure of muni- 
cipal employees, the Municipal Council issu- 
ed a memorandum to Aiyar to show cause 
why his service should not be terminated on 
account of his conduct which had led to his 
conviction. A petition under Article 226 of 
the Constitution filed by Aiyar in the Mad- 
ras High Court for prohibiting - the Muni- 
cipal Council from continuing the depart- 
mental proceedings against bim with a view 
to terminate his service because of the pro- 
visions of Section 12-A of the Madras Act 
(which for all practical purposes contains 
provisions similar to Section 12 of the Act) 
was dismissed by the Madras High Court, 
and an argument of the type advanced be- 
fore us was repelled by the learned Judge of 
that Court with the following observa- 
tions:— 

“In my view S. 12-A is incapable of the 
construction sought to be put upon it on 
behalf of the petitioner. What the section 
says is ‘shall not suffer any disqualification 
attaching to a conviction’ and there is a 
vital distinction between a disqualification 
attaching to a conviction and the taking of 
proceedings consequent upon such a convic- 
tion. 

Yf for instance the petitioner is dismiss- 
ed from service because he has been found 
guilty of an offence involving moral turpi- 
tude, it cannot be said that he is suffering 
from a disqualification attaching to a con- 
viction. What Section 12-A has in view is 
an automatic disqualification flowing from 
a conviction and not an obliteration of the 
misconduct of the accused. In my judgment 
the possibility of disciplinary proceedings, 
being taken against a person found guilty is 
not a disqualification attaching to the con- 
viction within, the meaning of Section 12-A 
of the Probation of Offenders Act. 


In the present case the conviction does 
not act as any disqualification for holding 
any office, that is, it has no automatic ef- 
fect. Only the moral turpitude involved in 
the petitioner’s act, is treated as a ground 
for removing him from service. If this is 
the proper construction of Section 12-A of 
the Probation of Offenders Act, it is clear 
that the first respondent, the Municipal 
Commissioner, had jurisdiction to proceed 
under Rule 3 of the statutory rules and there 
is no substance in this writ petition. The 
Pas discharged and the petition is dismis- 


9. The next case in which a similar 
question was raised before the Madras High 
Court is Embara (P.) v. Chairman, Madras 
Port Trust, (1963) 1 Lab LJ 49 (Mad). In 
that case Embaru approached the High 
Court to get quashed the order of the Mad- 
ras Port Trust dismissing from service 
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on the ground that the Presidency Magis- 
trate while convicting him of an offence 
under Section 420 of the Indian Penal Code 
had not awarded any sentence of imprison- 
ment to him, but had instead directed 
Embaru to be released on his own bond 
with a surety under Section 4 (1) of the 
Madras Probation of Offenders Act. 1937, 
to appear and receive sentence when called 
upon during the period of one year. It was 
argued before Veeraswami, J., that in view 
of the probation order Embaru had earn- 
ed immunity from dismissal or any other 
punishment. The argument was repelled — 
with the following observations:— 

“It is no doubt true that the object of 
section 12-A is that a person on conviction 
and release on probation under Section 4 (1) 
shall be free from any disqualification ate 
taching to a conviction for the offence con- 
cerned. But, in my opinion, this does not 
mean that a probation order is a bar to an 
order of dismissal from service. This dis-_ 
missal is not one attaching to a conviction 
and it does not automatically flow from it. 
It is only a consequence which is attaching 
to or flows from a conviction that is within 
the ambit of Section 12-A, and not any r2- 
sult which may be based upon a conviction 
be it after or without an enquiry. The words 
‘any disqualification" by themselves may pər- 
haps be wide enough to cover a case of dis- 
missal. But the scope of these words has 
to be interpreted in the context of the word 
‘attaching’. Unless the disqualification is 
necessarily annexed to or flows from a con- 
yiction without anything | mote, the section 
can afford no protection.” 

Veeraswami, J., also placed elianes fox 
taking the above view on the earlier judg- 
ment of the Madras High Court in R. 


Kumaraswami Aiyar’s ease 1957 Cri LJ 
255 (Mad) (supra). 
19. A Division Bench of the- 


Andhra Pradesh High Court was call- 
ed upon to deal with the same point 
in A. Satyanarayana Murthy v. Zonal 
Manager, Life Insurance Corpn. of India, 
Madras, AIR 1969 Andh Pra 371. The 
Act applicable in that case was the same 
Madras Probation of Offenders Act, 1937. 
The relevant service rule in A. Satyanara- 
vana Murthy’s case was sub-regulation (4) of 
Regulation- 39 of the Life Insurance Corpo- 
ration of India, Staff Regulations (1960), 
which for all practical purposes is a copy 
of Rule 19 of The 1965 Rules. After refer- 
oe A rag judgment of Rajgopala Ayyan- 
R. Kumaraswami Aiyar’s case, 

{087 Si T 255 (Mad) and of Veeraswami, 
J., in Embaru’s case, (1963) 1 Lab LJ 49 
(Mad) the learned Judges held as below:— 
“We accept the reasoning of the said 
decisions and as Section 12 of the Proba- 
tion of Offenders Act, 1958 -(Central Act 
XX of 1958) is substantially similar to Sec- 
tion 12-A of the Madras Probation of Of- 
fenders Act, 1937 (Act TI of 1937), we are 
of the view that what Section 12 of the Cen- 
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tral Act has in view is an automatic disqua- 
lification flowing from a conviction and not 
an obliteration of the misconduct of the offi- 
cial concerned. The disciplinary authority is 
not precluded from proceeding under Regu~ 
lation 39 (4).” f 

The rest of the judgment dealt with the 
merits of that particular petition which -dis- 
cussion would -be relevant for dealing with 
the third point raised by Mr. Harbans Lal 


11. The 
point is the Division Bench judgment of the 
Madhya Pradesh High Court in Premkumar 
v. Union of India, New Delbi, 1971 Lab IC 
823 (Madh Pra). In that case the learned 
Judges were dealing with the precise provi- 
‘sions of Section 12 of the Act and Rule 19 
of the 1965 Rules. The Division Bench 


judgment of the Delhi High Court in Iqbal. 


Singh’s .case, AIR 1970 Delhi 240 as well as 
the Division Bench judgment of the Andhra 
Pradesh High Court in A. Satyanarayana 
~ Murthy’s case, AIR 1969 Andh Pra 371 
were cited before the. learned Judges. They 
held that the judgment of the Delti High 
Court dealt with a case providing for termi- 
nation of service on conviction and not on 
the basis of misconduct. They, however, 
agreed with the view taken by the Andhra 
Pradesh High Court and repelled the argu- 
ment which is now sought to be pressed be- 
fore us by Mr. Harbans Lal. 


12. After a careful consideration of 
the relevant provisions of law, I am of the 
considered opinion that the view taken by 
-the two learned Single Judges of the Madras 
High Court and the Division Benches of the 
Andhra Pradesh High Court and the Ma- 
dhya Pradesh. High Court is the correct 
view on the subject, and with the greatest 
esteem in which I hold the learned Jndges 
of the Delhi High Court, I am constrained 
to observe that I am unable to subscribe to 
that view as it cannot be spelt out of the 
clear language of Section 12 of the Act. 


13. There is no force in- the argu- 
ment of Mr. Harbans Lal to the effect that 
the relevant conduct of the Government 
servant ceases to exist “after being merged 
into conviction”. There is no warrant for 
this proposition. Under the head “convic- 
tion” it has been stated under Section 258 
(2) of the Code of Criminal Procedure that 
where in the course of trial of a warrant 
case, the Court does not proceed in accord- 
ance with the provisions of Section 349 or 
Section 562, the Court shall, if it finds the 
accused guilty, pass . sentence upon him 
according to law. Similarly it has . been 
provided in Section 306 of the Code of 
Criminal. Procedure in relation to trials 
before High Courts and Courts of Session 
that if an accused is “convicted”, the Judge 
shall (unless he proceeds in accordance 
with the provisions of Section 562) pass 
sentence on him according to law. The 
original conduct for which a person is con- 
Victed always stands apart and cannot be 


last decided case on this ` 


_ject of punishing the delinquent 
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seid to be either obliterated on conviction 


oz merged with conviction. The conduct 
holds out independently of the conviction. 


14. Nor do I find any relevance in 
the submission of the learned counsel fon 
the petitioner about the objects of enact- 
ment of Section 12 of the Act as brought ` 
ot in the authoritative pronouncement of 
their Lordships of the Supreme Court in 
Rattan Lal v. State of Punjab, AIR 1965 
SO 444. It was held by their Lordships 
that the Act is a milestone in the progress 
of the modern liberal trend of reform in 
the field of penology, and the Act is | the 
result of the recognition of the doctrine 
that the object of criminal law is 
more to reform the individual offender than 
to punish him. The object of enacting the. 
Act cannot, in my opinion, help us in in- 
terpreting Section 12. The object of re- 
leasing offenders on probation in order to 
reform them has relation to the require- 
ments of the scciety in general. The ob- 

Govern- 
ment servant has relation to the require- 
ments of the Government which is the em- 
ployer. It cannot be successfully argued- 
that one of the objects of enacting Section 
12 is to allow persons guilty of misconduct 
aad misbehaviour to continue in Govern- 
ment service after their conviction even if 
the competent authority comes to the con- 
c.usion that the retention of such a person 
in service would not be’ conducive to the 
public interest. . 

15. The second contention of Mr. 
Harbans Lal was that Rule 19 of the 1965 
F.ules imposes a disqualification on a con- 
victed employee by depriving such an em- 
ployee of the opportunity of being given 
sQow-cause notice and of an enquiry other- 
wise necessary under Rules 14 to’ 18 sim- 
ply because of his conviction, and that Sec- 


-tion 12, therefore, operates to remove that 


disqualification with the result that the 
procedure laid down in Rules 14 to 18 has . 
to be followed even in the case of a con- 
vict. We are unable to agree with this 
contention. Right to receive a show-cause 
gotice and the right to insist on an enquiry 
are procedural rights and cannot be called 
qualifications”. The word “qualification” 
bas been defined in Aiyar’s Law Lexicon 
cf British India as something which makes 
a man fit to hold an office (as that of a 
Director of a company); that which makes 
any person fit to do a certain act; or the 
circumstance or group of circumstances 
whereby an individual is rendered eligible 
for a post. Qualification relates to the fit- 
pess or capacity of a person for a particu- 
lar post, pursuit or profession. 

_ In Websters Dictionary “qualification” 
is defined to mean “any natural endow- 
ment or any acquirement which fits a per- 
son for a place, office or. employment, or 
enables him to sustain any character with 
success”. A person is stated to be disquali- 


1973 
fied for an office if he is personally ineligi- 
ble. He may also be disqualified if some 
condition precedent to his election or ap- 

ointment has not been fulfilled (Stroud’s 

udicial Dictionary, Volume I, page 847). 
Jt does not, therefore, appear to be correct 
- to say that a statutory rule which takes 
away the right conferred by any such rule 
to receive a notice or to get an enquiry 
held creates a disqualification within the 
meaning of Section 12. of the Act. It ` is 
the Government servant’s right, conferred 
on him by Article 311 (2) of the Constitu- 
tion and Rules 14 to 18 of the 1965 Rules, 
to receive a notice and to have the benefit 
of an enquiry before he can be depart- 
mentally punished. A right is not, how- 
ever, synonymous with a qualification. 


16. It was then argued by Mr. Har- 
bans Lal in. the same connection that even 
if the rights conferred by the purview of 
Article 311 (2) and by Rules 14 and 18 of 
the 1965 Rules are taken away or abro- 
gated by the proviso to Article 311 (2) 
and by Rule 19 of the 1965 Rules, the prin- 
ciples of natural justice would still hold. the 
field and the impugned order is liable to 
be set aside as it has been passed without 
compliance with the well-known principle 
of audi alteram partem. This argument 
appears to be without any force. So far 
as the Constitution is concerned, the main 


provision governing the services is Article’ 


310 according to which every Government 
servant holds office during the pleasure of 


the President of India or the Governor of ` 


the State, as the case may be. That plea- 
sure is subject only to such provisions as 
are contained in the Constitution. The 
safeguard contained in Article 311 (2) of 
the Constitution is limited by the proyiso 
thereto. No right can, therefore, ‘be claim- 
ed under one part of the Constitution 
which has been expressly taken away in 
relation to certain cases by another part of 
the Constitution itself. 

_ Whe principles of natural justice are 
not embodied and cannot be elevated to 
the position of fundamental rights as -ob- 
served by their Lordships of the Supreme 
Court in Union of India v. Colonel J. N. 


Sinha, 1970 Serv LR 748 = (AIR 1971-SC. 


40). It has been held by their Lordships 
that the rules of natural justice can ope- 
rate only in areas not covered by any Jaw 


validly made and that a statutory provision © 


can either specifically or by necessary im- 
plication exclude the application of any op 
all the principles of natural justice. The 
_Supreme Court has held that in such an 
eventuality the Court cannot ignore the 
mandate of the legislature or of the statu- 
tory authority and read into the concerned 
provision the principles of natural justice. 


17. . The principles of natural justice 
contained in Rules 14 to 18° of the 1965 
. Rules have been specifically taken away by 
Rule 19, and in the face of that statutory 
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provision, the Court cannot supplant the 
principles of natural justice so as to nullify 
the effect of Rule 19. The Division Bench 
of the Delhi High Court has held in Iqbal 
Singh’s case, AIR 1970 Delhi 240 (supra) 
that the principles of natural justice can 
be invoked ‘in a case under Rule 19. With 
the utmost respect to the learned Judges of 
the Delhi High Court, we have not been 
able to subscribe to that view. The second 
contention of the learned counsel also, 
therefore, fails, 


18. It was lastly submitted by the 
learned counsel that the impugned order is 
liable to be struck down as the petitioner 
has not been dismissed for the conduct 
which led to his conviction, but for the 
conviction itself. I have already observed 
that I am in agreement with the decision 
of the Division Bench of the Delhi High 
Court on that point. A reading of _ the 
order (Which has already been quoted ver- 
batim in an earlier part of this judgment) 
shows that the conviction and the punish- 
ment have been related therein as the cause 
and the effect, and the two have been con- 
nected with the word “therefore”. No men- 
tion has been made of the fact that the 
original conduct of the petitioner was being 
considered by the Postmaster, Amritsar, 
and no finding has been recorded by the 
competent authority about the retention of 
the petitioner in service (dueto his such 
conduct) being not desirable. Even in 
.A. Satyanarayana Murthy’s case, AIR 1969 
Andh Pra 371 (supra), the impugned order 
was ultimately struck down on a similar 
ground. In that case the competent autho- 
rity had merely stated (after referring to 
the factum of conviction) that he was dis- 
missing Akella, Satyanarayana Murthy “in 
view of the conviction”. ‘In the standard 
forms for orders which may be passed by 
the. competent authority. ‘under the 1965 
Rules, Form 10 refers to an order under 
Rule 19. I am reproducing below the said 
standard form including its heading:— . 
“STANDARD FORM OF ORDER FOR 
DISPENSING WITH THE | SERVICES 
ON THE FIRST APPEAL BEING DE- 
CIDED AGAINST THE GOVERNMENT 

SERVANT 


Government of India 
Ministry of.........c0008 
Dated : 


. ORDER ; 
WHEREAS Shri (here enter name and 
designation of the Government. servant) has 
been convicted on a’ criminal charge, to 
wit, under section (here enter the section or 
sections under which the Government ser- 
vant -was convicted) of (here enter the 
name of the statute concerned.) 

: AND WHE it is considered that 
the conduct of the said -Shri (here enter 


of the Govern- 
led to hie ean. 


4 


ae 


ment . servant) which has 
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viction is such as to render his further re- 
tention in the public service undesirable, 


NOW, THEREFORE, in exercise of 
the powers conferred by Rule 19 (1) of_the 
Central Civil Services (Classification, Con- 
trol and Appeal) Rules, 1965, and in con- 
sultation with the Union Public Service 
Commission, the President/undersigned here- 
by dismisses/removes/directs the said Shri 
there enter name and designation of the 
Government servant) shall be . compulsorily 
tetired from service with effect from (here 
enter the date of dismissal/removal/compul- 
sory retirement.) 

Station : 

Date: 

Disciplinary Authority.” 
The standard form reproduced above clear- 
ly brings out the fact that the order undep 
Rule 19 imposing a major punishment can- 
not be passed against a Government ser- 
vant who has been convicted, unless the 
order shows that the competent authority 
bas considered the conduct of the delin- 
quent official and has come to a finding 
that in the opinion of such an authority, 
the conduct of the employee which has led 
to his conviction “is such as to render his 
further retention in the public service un- 
desirable.” No such finding can be spelt 
out from the impugned order even by im- 
plication. f 
18A. As already stated there is no 
provision in the relevant rules providing 
for anybody being dismissed or removed 
from service in view of or on account cf a 


conviction’ on a criminal charge. Discip- 


linary action can be taken for the conduct. 


which had led to conviction or a criminal 
charge if such conduct constitutes miscon- 
duct according to the relevant: service rules. 
An apt illustration was given in this con- 
nection by my learned brother Tuli, J. dur- 
ing the hearing of this petition. Jt was 
pointed out that if a Government servant 
assaults his neighbour and is convicted fon 
the same, it may not be possible to take 
any departmental action against him (un- 
less the competent authority holds that the 
conduct of the delinquent official was un- 
becoming a Government servant), but if 
the official was convicted for assaulting his 


immediate officer in his office, he would be 


liable to be dealt with | departmentally. 
This illustration shows that the rule-making 
authorities have justifiably not provided for 
disciplinary action being taken in every 
case of conviction, and have left the mat- 
ter to be decided by the competent autho- 
rity in relation to the original conduct and 
not the conviction. 


19. A Division Bench of this Court 
(Gurdev Singh and A. D. Koshal, JJ.) has 
also held in Rajinder Singh v. Punjab 
State, 1969 Cur LJ 821 (Punj. & Har.) that 
neither the language of Article 311 (2) of 
the Constitution, nor the relevant service 
rules indicate that as soon as a public ser- 
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- desirable, whether the minor 


. AER 
vant is convicted on a criminal charge, he 
must suffer one of the prescribed punish- 
ments, On taat basis it was observed that 
before inflicting amy of the three major 
punishments, namely, dismissal, removal ov 
reduction in rank, the competent authority 
has to apply its mind to the facts of the 
case to examine the conduct of the public 
servant concerned which had led to his 
conviction and to determine the nature op 
quantum of punishment which his conduct 
calls for. We are in respectful agreement 
with the view expressed by the Division 
Bench in that regard. Inasmuch as the 
petitioner before us has been dismissed 


from service on account of the conviction 


alone without any finding about his con- 
duct (which led to his conviction) justify- 
ing his dismissal, the impugned order can- 
not be sustained. 

20. As we have decided to set aside 
the impugned order on this ground, it is 
not necessary to deal with the fourth sub- 
mission of Mr. Harbans Lal about the ap- 
pellate order upholding the order of dis- 
missal being bad on account of non-com- 
pliance with the requirements of Rule 27 
of the 1965 Rules, inasmuch as it has not 
dealt with the justification for the quantum 
of punishment. 

21. For the foregoing reasons, it is 
held that:— 

G) the departmental punishment of re- 
moval or dismissal from. Government ser- 
vice is not an essential and automatic con- 
sequence of conviction on a criminal 
charge; 

_ Gi) the authority competent to 
disciplinary action under Rule 19 (i) of the 
Rules against a Central Government 
servant convicted on a criminal charge has 
to consider all the circumstances of the 
case and then to decide 








further retention in 
able; (b) if so, whether to dismiss him. or 
to remove him from service, or to compul- 
sorily retire him; and (c) if the said con- 
duct of the official is not such which ren- 
ders his further retention in service un- 
c punishment, 
if any, should be inflicted on him; 

Gii) to be punished departmentally for 
misconduct is not a “disqualification” with- 
in the meaning of Section 12 of the Act, 
but is a liability under the relevant service 
rules; 

(iv) to te retained in Government sef- 
vice or to remain in service is not a quali- 
fication, but a right in certain circumstan- 
ces subject to the relevant constitutional 
provisions ard service rules; 


mrar 


1973 


been convicted; 

(vi) the difference in the procedure 
prescribed for imposing any of the 
major penalties for misconduct of a Gov- 
ernment servant who has not been convict- 
ed by a Criminal Court for that conduct on 
the one hand and the procedure to be follow- 
ed for imposing one of those penalties on an 
official who has been so convicted on the 
other, lies only in this that the purview of 
Article 311 (2) and the provisions of Rules 
14 to 18 of the 1965 Rules apply to the 
first case, but do not apply to the second. 
Rule. 19 does not contain any disqualifica- 
tion in the same sense as Rules 14 to 18 
do not contain any qualification; 

(vii) whereas in the case of a convic- 
tion, the application of the purview of Arti- 
cle 311 (2) is excluded by proviso (a) to 
that provision: and the application of Rules 
14 to 18 of the 1965 Rules is excluded by 
Rule 19 @ of those Rules, the appłi- 
cation of the principles of natural 
justice is excluded by the proviso to 
Article 311 (2) read with the purview of 
Article 310 and by the operation of Rule 
19 in view of the fact that the concerned 
Government servant must naturally . have 
had full opportunity to defend himself in 
the Criminal Court where the conviction 
can be recorded only after returning a 
finding of guilt on the basis of a much 
higher standard of proof than that which 
is enough for punishing a person in depart- 
mental proceedings; 7 


(viii) Section 12 of the Act does not 
wash away or obliterate the conduct of the 
employee which has led to his conviction, 
and does not, therefore, give him any im- 
munity against departmental proceedings, 
nor exonerates him from his liability to 
departmental punishment for such conduct 
if it amounts to misconduct under the 
televant service rules; 


(ix) the original misconduct of a Gov- 
ernment servant does not merge with his 
conviction so as to become non-existent 
after conviction; 

_ (x) Kehar Singh’s case, 1967 Serv LR 
527 (Punj & Har) (supra) insofar as it re- 
lates to the interpretation of Section 12 of 
the Act has not been correctly decided; 


(xi) the view of the Madras High 
Court,, the Andhra Pradesh High Court and 
the Madhya Pradesh High Court regarding 
the meaning and effect of Section 12 of the 
Act appears to be more correct than that 
of the High Court of Delhi; 

(sii) an order of dismissal or removal 
or for compulsory retirement can be pass- 
ed under Rule 19 (i) (without conforming 
to the procedure prescribed in Rules 14 to 
18) not on the basis of the conviction, but 
only if the competent authority finds that 
the relevant misconduct of the concerned 
Government servant renders his further re- 

tention in public service undesirable; and 


Ram Saran v. Commissioner, Ambala (Sandhawalia J.) [Pr 1] 
tuted the offence of which the official has- 
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(xij) an order imposing a punishment 
‘on a Government servant simply because 
of his conviction on a Criminal charze 
without reference to thé conduct which led 
to the conviction cannot be sustained. 


22. In view of the findings already 
recorded by me end the legal position as 
enunciated above, I. am constrained to 
allow this petition and to quash the im- 
pugned order whereby the petitioner was 
dismissed from service. must, however, 
make it clear that nothing contained in this 
judgment absolves the petitioner of his 
liability, if any, under the relevant service 
rules: for being dealt with departmenta'ly 
for his conduct which led to his conviction. 

e competent departmental authority 
would be at liberty to proceed against the 
petitioner under Rule 19 (i) of the 1955 
Rules afresh, if considered necessary or 
proper by such authority to do so, in ac- 
cordance with the law laid down in this 
judgment. In the circumstances of the 
case, I would leave the parties to bear their 
Own costs. 

B. R. TULI, J.: 23. 
and have nothing to add. 


MAN MOHAN SINGH GUIRAL, 
J. :— 24, I agree. 
Petition allowed. 


I entirely agree 
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Ram Saran Dass, Petitioner v., Th 
oes, Ambala and others, Repo 
ents. 


Civil Writ No. 3726 of - 30-3- 
1972. of 1971, D/- 30-3 


Index Note:—{A) Punjab Village Corm- 
mon Lands (Regulation) Act (18 of 1961), 
. 5 and S. 10-A — Duly registered sale of 
land does not come within the expression 
‘Contract? used in S. 10-A. (Para 4) 
Index Note:—(B) Punjab Village Coma 
mon Lands (Regulation) Act (18 of 1961), 
S. 10-A and S. 6 — The general provision 
in Section 10-A cannot be availed of im 
respect of an Act or decision under Section 
5 as special remedy of appeal therefrom is 
provided for in Section 6. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1950 All 632 = 1950 All LJ 467, 
Sahdeo Singh v. Kuber Nath 4 
Amar Datt, for Petitioner; J. M. Sethi 
(or Nos. 3 to 7) and V. M. Jain, for Advo- 
cate-General, Haryana, for Respondents. 
ORDER :— Does Section 10-A\ of the 
Punjab Village Common Lands (Regulation) 
Act, 1961, apply to a sale or disposition of 
Panchayat land under Section 5 of. the 
said Act is the only question that falls for 
determination in this writ petition. 
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2. The issue abovesaid arises from 
the following facts which are not in serious 
dispute. The Gram Panchayat, Bhiwan, 
passed a resolution dated the Ist of August, 
1967, seeking the sanction of the Deputy 
Commissioner, Gurgaon, for the sale of 
land ‘vested in it in order to raise. funds 
for the construction of an urgently needed 
high school building (vide annexure R-2 to 
the written statement). On 
day, that is, the 2nd of August, 1967, a 
public. auction was held in which the high- 
est bid was given on behalf of respondents 
Nos. 3 to 7 and Rs. 700/- were paid in ad- 
vance at the time of auction. Subsequently 
by a regular deed executed on the 10th of 
August, 1967, and registeted on the follow- 
ing day the 11th of August, 1967, the aboye- 
said sale was completed. The .petiticnen 
who averred himself to be aggrieved by 
this sale made an application before the 
Collector Gurgaon well-nigh. two years after 
the execution of the abovesaid _ registered 
deed seeking that the same be set aside. 
This application was specifically made under 
Section 10-A of the Act. The Collector by 
his order dated the 28th August, 1970, 
held that there was an infraction of Rule 
12 of the Punjab Village Common Lands 
(Regulation) Rules, 1961 and also suspect- 
_jng the sale set aside the same. An appeal 
was carried’ to the Commissioner, Ambala 
Division: who by his impugned order dated 


the 3rd of February, 1971, accepted the | 


same holding that no application under 
Section 10-A was competent before the Col- 
Jector and therefore set aside his order. He 
took the’ view that the only remedy open 
to the petitioner was under Section 6 of 
the Act of which he had not availed him- 
self. Against the said order the petitioner 
moved the Financial Commissioner, who, 
however, dismissed the same on the ground 
that the same was not maintainable. He has 
now come up by way of this writ petition 
to impugn the Commissioner’s order, an- 
nexure ‘C’ to the petition. 


3. Learned counsel for the petition- 
er forcefully contended that Section 10-A 
is an independent section which stands by 
itself and reliance in this regard was plac- 
ed on the non obstante clause with which 
this section begins. Counsel argued that 
the terms of this section are wide enough 
to include within its ambit a completed sale 
of immovable property. It was further 
argued that a sale was only an executed 
contract whilst a contract of sale was execu- 
tory and no distinction need be drawn be- 
tween the two for the purpose of excluding 
the applicability of Section 10-A. 

As the contentions of the parties turn 
primarily on the relevant provisions of the 
statute, it is mow necessary to set down the 
provisions of Sections 5 (1), 6 and 10-A 


1):— 

ie “5 (1) All lands vested or deemed to 
have been vested in a Panchayat under this 
Act shall be utilized or disposed of by the 


the following ` 


Panchayat for the benefit of the inhabitants 
of the village concerned in the manney 
prescribed: 
(2) x ` x x . x 
6. Appeal. ` 


(1) If any person is aggrieved by an 
act or decision of a Panchayat under Sec- 
tion 5, he mzy, within thirty days from the 
date of such act or decision, appeal to the 
Collector wbo may confirm, reverse op 
modify the act or decision, or make such 
other order as he thinks to be just and 
proper. 

(2) The appellate order of the ‘Collec- 
tor shall be final; 

- -10-A. Power of Collector to cancel of 
vary leases etc. of lands vested in Pancha- 
at 

(1) Notwithstanding anything contain- 
ed in this Act or the Shamilat Law or in 
any other law for the time being in force, 
the Collector may call for, from any Pan- 
chayat in his district the record of any 
lease, contract or agreement entered into by 
the Panchayet in respect of any land 


“yested or deemed to be vested-in it, -whe- 


ther such lease, contract or agreement is 
entered into before or after the commence- 
ment of the Punjab Village Common Lands 
(Regulation) Amendment Act, 1964, and 
examine such record for the purpose of 
satisfying himself as to the legality or pro- 
priety of such lease, contract or agreement.” 
-(2) x x x x 
4. Despite the persistence and 
ability with which Mr. Amar Dutt has ad- 
vanced the argument- that Section 10-A 
would be attracted to the case of` the peti- 
tioner, it is not possible to accede to his 
contention. The crucial words. in Section 
10-A of the Act within which the complet- 
ed sale in the present case is sought to be 
brought are — “lease, contract or agree- 
ment”. It was fairly conceded on _ behalf 
of the petitioner that neither the word lease 
mor agreement would be applicable -to a 
completed sale. The argument was mainly 
centred -round the word contract and the 
gravamen thereof was that there was no 
distinction between a contract to sell or a 
completed sae. To my mind it 
that this is a proposition which runs coun- 
ter to settled law on the point. Indeed a 
distinction between a duly registered sale 
and a contract to sell or an agreement to sell 
is too fundamental and a little too welll. 
known to be either ignored or to need any 
great elaboration. The line that divides| 
sale from a mere agreement to sell is clear 
and distinct. It is evident even by a bare 
reference to the relevant statutory provi- 
sions. Section 54 of the Transfer of Pro- 
perty Act clearly mentions that sale involves 
a transfer of ownership in exchange for 
a price paid or promised or part paid and 
part promisec. As-is well known a sale 
passes the title from the seller to the pur- 
chaser. A contract of sale on the other 
hand does not create any interest in oF 


appears| — 
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charge on the property regarding which 
the agreement is made. 
enter into a long dissertation on the point 
as the same is well established and if any 
authority was needed for the proposition 
‘Ithen reference may usefully be made to 
Sahdeo Singh v. Kuber Nath, ATR 1950 
All 632. I would, therefore, hold that a 
duly registered sale of land is not within 
the ambit of Section 10-A of the Act. 


5. A reference to the provision ‘of 
above-quoted Section 5 (1) would show that 
it is this provision which specifically autho- 
rises the disposition of land by the Pan- 
chayat for the benefit of the inhabitants of 
the village concerned. It is the common 
case of the parties that the challenged sale 
“was. made under the provisions of this Act. 
Rule 12, the infraction of which was relied 
upon both on behalf of the petitioner and 
also by the Collector would show that it is 
expressly framed under Section 5 read with 
Section 15 (2) (£) of the Act, the latter sec- 
tion merely giving the rule-making power 
for the purpose. As the Commissioner has 
duly noticed, there was a slight irregularity 
in compliance with Rule 12 though it is 
not in dispute that the sale was made for 
the purpose of constructing the building 
of a High School in the village which pur- 
pose would be well covered by sub-clause 
(i). of Rule 12. Once it is held that the 
sale or disposition of the Jand was made 
‘under Section 5 of the Act it is evident 
from Section 6 that it expressly provides 
for a remedy for any person aggrieved by 
any act or a decision under Section 5 to 


file an appeal within a limited period of. 


30 days. The remedy under this section is 
the specific remedy provided for the in- 
fraction of Section 5. On ordinary canons 
of interpretation therefore where a special 


provision has been made under Section 6, 


resort cannot possibly be made to the gene- 
tal provision of Section 10-A. 


- 6 It is evident, therefore,- that the 
-view of the learned Commissioner that no 
application under Section 10-A on the pre- 
sent facts was competent is correct and 
consequently there is no merit in this peti- 
tion which must fail and is dismissed, how- 
ever, without any order as to costs. ` 

Petition dismissed. 
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Lakha Singh, Petitioner v. The Regis- 
trar, Co-operative Societies, Punjab, Chan- 
digarh and others, Respondents. 

Civil Writ No. 254 of 1972, DJ- 21-3- 
1972. i. l 
Index Note:— (A) Punjab Co-operative 
Societies Act 25 of 1961), S. 56 — The 
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Lakha Singh v. Registrar, Co-op. Society, Punjab 


It is needless to` 
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functions of Registrar are not either admin- 
istrative or disciplinary in natare. (Para 7) 

„Index Note:— (B) Punjab Co-operative 
Societies Act (25 of 1961), S. 56 — Regis- 
trar cannot suo motu take action in a dis- 
pute of the type mentioned in Section 55 
— He can do so only on a petition Sled 
by an interested party. (Para 7) 

Index Note:— (C) Punjab Co-operative 


" Societies Act (25 of 1961), S. 55 1) (9 —: 


Word ‘officer’ denotes officer of the society 
and not the Registrar. (Para 9) 

Index Note:— @) Panjab Co-operative 
Societies Act (25 of 1961), S. 27 — A com- 
mittee or, any of its members can be pro- 
ceeded against even in respect of discbedi- 
ence to the directive issued by the Regis- 
trar if the conditions mentioned in Section 
27 are satisfied. $ (Para 14) 

Index Note:— (E) Panjab Co-operative 


‘Societies Rules (1963), R. 26 — A member 


would not cease to hold office unless and 
until a competent authority passes an order 
in that behalf and since the ultimate con- 
trol vests in the Registrar, it is he alone or 
an officer vested with his powers who cau 
pass such an order. (X-Ref:— Punjab Co- 
operative Societies Act (25 of 1961), S. 27). 
(Paras 16, 17) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1085 = 1971 Ser LR 
332, Harishankar Khanna v. Union 
. of India 
AIR 1967 SC 1494 = 1967 Cri LI 
1380, Thakur Jugal Kishore Sinha 
v. Sitamarhi Central Co-operative 
Bank Ltd. i 7 

B. S. Khoji, for Petitioner; J. S. Wasu, 
Advocate-General (Punjab) with H. S. 
Giani, Kuldip Singh with J. S. Narang, for 
Respondents. 

M. R. SHARMA, J.:— Common ques- 
tions of law and fact arise out of Civil 
Writs Nos. 256 and 254 of 1972. These are 
being disposed of by this judgment. 

2. Shri B. S. Khoji, learned coun- 
sel for the petitioner, has advanced the 
main arguments in C. W. No. 254 of 1972. 
Therefore, the facts giving rise to that peti- 
tion may be stated. 

3. -The petitioner is a member of 
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the Bappiana Co-operative Agricultural 
Service Society Limited, Bappiana  herein- 
after called ‘the Bappiana Society). This 


Society is, in-turn, a member of the Mansa 
Co-operative Marketing-cum-Processing So- 
ciety Limited, Mansa (hereinafter called 
‘the Mansa Society’). It was alleged that 
the Managing Committee of the Mansa 
Society was elected from individual share- 
holders as also from its constituent co- 
operative societies. The petitioner was an 
individual share-holder of the Mansa So- 
ciety and he was elected as a member of 
the Committee of the said Society in his | 
capacity: as such. On November 4, 1971, 

the Assistant Registrar, Co-operative So- 
cieties, Bhatinda, issued a show-cause notice 


{4P.&HL [Prs- 3-6] Lakha Singh v. Registrar, Co-op. Society, Punjab 


to the petitioner calling upon him to ex- 
plain why it should not be ordered that 
the petitioner ceased to be the member of 
the Committee of the Mansa Society. The 
allegations in the said notice were that the 
petitioner was a defaulter of the Bappiana 
Society inasmuch as he failed to pay 
Rs. 38/- to the said Society in respect of 
the value of the shares allotted to him. 
This default is said to have continued from 
December 30, 1970 to June 29, 1971. The 
second allegation against the petitioner was 
that the Bappiana Agricultural Service So- 
ciety Limited, of which the petitioner was 
alleged to be a representative, had made a 
default in payment of Rs. 38012/- on 
account of short-term loan advanced to the 
said Society by the Bhatinda Central Co- 
operative Bank Limited, Bhatinda. A copy 
of this notice is annexed as Annexure ‘A’ 
to the petition. It would be pertinent to 
note at this stage that in the show-cause 
notice the allegation regarding the realisa- 
tion of loan beyond the maximum credit 
limit sanctioned in favour of the petitioner 
was not mentioned at all and the ultimate 
action was taken on the basis of this 
ground only. The petitioner sent a reply 
to this notice on November 12, 1971, An- 
nexure ‘B’. It was stated therein that the 


petitioner had been elected as a Director. 


of the Mansa Society in his capacity as an 
individual share-holder, and he could not 
be visited with evil consequences on account 
of the default committed by the Bappiana 
Society concerning non-payment of loan to 
the Bhatinda Central Co-operative Bank 
Limited, Bhatinda. The default in respect 
of the payment of Rs. 38/- towards the 
share-money was also denied. The Assist- 
ant Registrar, vide his order dated Novem- 
ber 25, 1971, came to the conclusion that 
Rs. 1360.10 were outstanding -as loan 
against the petitioner as on December 22, 
1970, when his share-money was only 
Rs. 100/-. He repaid Rs. 249.30 on Decem- 
ber 30, 1970, leaving a balance of Rupees 
1110.80. He also placed reliance on a di- 
rective said to have been issued by the 
Registrar, Co-operative Societies, in exercise 
of powers conferred upon him under Rule 
45 of the Rules framed under the Co-ope- 
rative Societies Act (hereinafter referred to 
as ‘the Act). Under this rule, a directive 
was issued in the following terms:— 


“* * * hereby direct that with effect 
from 1-2-1968 the loan outstanding of the 
Co-operative Agricultural Service Societies 
against any member shall not, at any time, 
or 8 times the share capital paid by 


The Assistant Registrar held that the capi- 
tal of Shri Lakha Singh, the petitioner, 
in the Society on December 22, 1970, was 
only Rs. 100/- and he was entitled to have 
only Rs. 800/- as loan. In order to save 
himself from disqualification, either he 
should have taken loan only eight times of 
the share-capital or he should bave contri- 


ALR; 
commensurate 
procured. He had, 
default either in 

share-money op 
loan beyond m 


buted more of share-money 
with the loan 

therefore, made a 
the payment of 
in realising a 

maximum credit limit sanctioned in 
favour. By so doing he had incurred a 
disqualification under Rule 25 (a) of the 
Punjab Co-operative Societies Rules, 1963 
(hereinafter called ‘the Rules’). After com- 
ing to this conclusion, the Assistant Regis- 


- trar held that Shri Lakha Singh, the peti- 


tioner, ceased to be the member of the 


- Managing Committee of the Mansa So- 
ciety. 
4, Tbe petitioner challenged . this 


order, Annexure ‘C of the Assistant Regis- 
trar on the following three grounds:— i 
(1) That he, baving denied his liability, 
could not have been removed from mem- 
bership unless a dispute was raised and de- 
nod under Sections 55 and 56 of the 
ct. i 


(2) That, as a matter of fact, he was 
not a defaulter and the impugned action 
could not be taken against him. The As- 
sistant Registrar himself had sanctioned a 
maximum credit limit of Rs. 2925/- in his 
case for the year 1970-71. He could not 
be regarded as a defaulter if he raised any 
amount of loan within this limit. i 

(3) That the Assistant KRegistray was 
not competent to pass the impugned order. 

5. The return in this case has been 
filed by Shri K. S. Sidhu, Assistant Regis- 
trar, Co-operative Societies, Bhatinda, in 
which it has been stated that the default of 
the Bappiana Society towards the Bhatinda 
Central Co-operative Bank Limited, Bha- 
tinda, had not been taken into, consideration 
at the time of passing the impugned order, 
as the same was not a disqualification at- 
taching to the petitioner under the Rules. 
It was further stated that the directive of 
the Registrar fixed the maximum credit 
limit and any member, who raised a loan 
beyond that limit, incurred the disqualifica- 
tion under Rule 26 (a) and (f) of the Rules. 

6. Before we deal with the first 
contention raised by the learned counsel 
tor the petitioner, it becomes necessary to 
advert to the relevant portions of Sections 
27 and 55 of the Act: f 

_ “Section 27 (2): Where the Registrar, 
while proceeding to take action under sub- 
section (1) is of opinion that suspension of 
the committee or member during the period 
of proceedings is necessary in the interest 
of the co-operative society, he may sus- 
pend the committee or member, as the 
case may be, and where the committee is 
suspended, make such arrangements as he 
thinks proper for the management of the 
affairs of the society till the proceedings are 
completed:” 

“Section 55. Disputes which may be 
referred to arbitration:— 

(1) Notwithstanding, anything contain- 
ed in any law for the time being in force, 
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if any dispute touching the constitution, 
management or the business of a co-opera- 
tive society arises:— 

(a) among members, past members 
and persons claiming through members, 
past members and deceased members, or 

(b) between a member, 
or person claiming through a member, past 
member or deceased member and the so- 
ciety, its committee or any officer, agent or 
employee of the society or liquidator, past 
or present, oF l i 

(c) between the society or its commit- 
tee and any past committee, any officer, 
agent or employee, or any past officer, past 
agent or past employee or the nominee, 
heirs or legal representatives of any deceas- 
ed officer, deceased agent, og deceased em~ 
Ployee of the society, or 

(d) between the society and any other 
co-operative society, between a society and 
liquidator of another society or between 
the liquidator of one society and the liqui- 
dator of another society, 
such dispute shall be referred to the Regis- 
trar for decision and no court shall have 
‘jurisdiction to entertain any suit or other 
proceeding in respect of such dispute. 

(2) (c) any dispute arising in connection 
with the election of any officer of the so- 


“Section 56: ‘Reference of disputes to 

arbitration.— 

(1) The Registrar may, on receipt of 
the dispute under Section 55,— 

(a) decide the dispute himself, or 

(b) transfer it for disposal to any per- 
son who has been invested by the Govern- 
ment with powers in that behalf, or 

(©) refer it for disposal to one arbitra- 
tor. . 
(2) Fhe Registrar may withdraw any 
reference transferred under clause (b) of 
sub-section (1) or referred under clause (e) 
of that sub-section and decide it himself 
or refer the same to another arbitrator for 
decision. 

(3) The Registray or any other person 
to whom a dispute is referred for decision 
under this section may, pending the deci- 
sion of the dispute, make such interlocu- 
tory orders as he may deem necessary in 
the interest of justice.” 

7. A plain reading of Section 55 
shows that the Registrar has been invested 
with the jurisdiction to take cognizance of 
petitions claiming arbitrations in respect 
of some specific types of disputes which 
arise between two parties. Section 56 of 
_ the Act enables the Registrar either to de- 
cide the dispute himself or to transfer it 
for disposal to any person who has been 
invested with the powers of Registrar or to 
refer it for disposal to one Arbitrator. 
This section also authorises him to with- 
draw the reference on his own file and to 
pass any interlocutory orders which are 
required in the interest of justice. These 
powers are analogous to those exercised by 
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past member. 


‘Act, apart from suspending 
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a civil Court. In Thakur. Jugal Kishore 
Sinha v. Sitamarhi Central Co-operative 
Bank Ltd., AIR 1967 SC 1494, the Supreme 
Court had the occasion to interpret the 
provisions of the Orissa Co-operative Act, 
which are in some. respect pari materia 
with the provisions of the Act. The Court 
held that for the purposes of the Contempts 
of Court Act the Registrar, Co-operative 
Societies, came within the definition of the 
word ‘court’. It is not necessary to decide 
this matter in this case. Suffice it to say 
that the Registrar while exercising jurisdic- 
tion under Section 56 of the Act gives a 
definite finding in respect of disputes bo- 
tween two parties. Indeed, the very basis 
of his jurisdiction appears to arise when 
one party lays a claim against the other. 
The functions of the Registrar under this 
section can, by no stretch of imagination, 
be regarded either as administrative or dis- 
ciplinary in nature. Section 27 of the Act, 
however, makes a provision for a wholly 
different contingency. This section appears 
in Chapter IV, which is headed as ‘Manage- 
ment of Co-operative Societies’, After pro- 
viding for the annual general meeting, the 
special general meeting and the election 
and nomination of committees, a provision 
has been made for enforcing disciplinary 
control over the societies and this control, 
which is of administrative nature, has been 
invested in the Registrar. Just as in the 
case of ordinary law of master and servant 
a master has the right to punish his errant 
employees, the statute in this case entitles 
the Registrar to keep watch over the work- 
ing of committees or any member of any 
of them. In case a committee or a member 
thereof makes persistent default in the per- 
formance of the duties imposed upon it/ 
him by the Registrar himself, or if any 
of the other contingencies mentioned in 
Section 27 arises the Registrar, after giving 
the committee or the member, as the case 
may be, a reasonable opportunity to state 


' its or his own objections, if any, may either 


remove the committee or the member by 
passing an order in writing. It is no doubt 
true that even while determining the delin- 
quency of a committee or a member there- 
of under Section 27 of the Act the Regis- 
trar also acts in a quasi-judicial capacity 
but this section does not debar the Regis- 
trar to take suo motu action in this behalf. 
In proceedings under Section 27 of the 
a committee 
or removing any of its members, the Regis- 
trar cannot burden such a committee or a 
member with any civil liability. This can 
only be done under Section 56 of the Act 
on a petition filed by an interested party. 
If it were to be held that the Registrar 
could raise a dispute of the type mentioned 
in Section 55 and then proceed fo try the 
same, then it could legitimately be urged 
that he has become a Judge in his own 
cause. This interpretation would maks this 
section vulnerable to an attack based on 
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Article 14 of the Constitution. Such an 

interpretation has to be avoided. We are 

of the view that when the default of a com- 

mittee or any of its members comes to the 

notice of the Registrar, then he cannot de- 

ice this matter under Section 56 of the 
ct. 

8. Shri Kuldip Singh, learned coun- 
sel for the respondents, suggests that tho 
word ‘officer’ appearing in Section 55 (1) 
(c) of the Act indicates that the dispute 
may arise between an officer, like the Re- 
gistrar, and a member of a committee. He 
has brought to our notice the provisions of 
Section 2 of ‘the Act, in which an ‘officer’ 
has been defined as meaning ‘president, 
vice-president, etc. etc., including any other 
person empowered under the Rules or bye- 
laws’ to give directions in regard to 
business of a co-operative society. The argu- 
ment of the learned counsel is, that, since 
the Registrar is empowered under the Act 
to issue instructions to a society under 
Rule 45 of the Rules, a dispute between 
him and a member of a society would fall 
within the ambit of Section 55 (1) (c) of 
the Act. 


A 9. This contention is wholly devoid 
iof any force. The word ‘officer? used in 
ithe said section cannot be read disjunc- 
tively with the words ‘agent’ or ‘employee’ 
yey ' : 
‘of a society. Sub-section (c) of Section 55 
(1) of the Act when read in a fair mannev 
merely connotes that a dispute between a 
society’ and its officer or past officer, | by 
hatever name he -may be described, 


‘would lie within the competence of the Re-. 


igistrar. 


10. Coming to the second point 
raised by the learned counsel, it may be 
noticed that the Assistant Registrar did not 
take into consideration the alleged default 
in respect of payment of Rs. 38/- to Bappi- 
ana Society while passing the impugned 
order, Annexure ‘C’ to the petition. In this 
situation, it can safely be presumed that he 
was satisfied with the explanation tendered 
by the petitioner on this point. A reading 
of the impugned order, Annexure T, shows 
that the Assistant Registrar was at pains to 
emphasise the fact- that the petitioner hav- 
ing advanced a share capital of Rs. 100/- 
was entitled to raise a loan of Rs. &00/- 
only. By raising a loan of Rs. 1360.10 he 


became a defaulter and automatically ceas- - 


ed to be the member of the Committee. It 
has already been noticed that this allega- 
tion did not find any mention in the show- 
cause notice. To us it appears that once 
this notice had been issued, the Assistant 
Registrar, with a view to justifying his 
action, was trying to fish for some default 
on the part of the petitioner. It is trite to 
say that action against a member can only 
be taken on the basis of allegations which 
are served upon him and which he had an 
opportunity to rebut. But since the matter 
had been debated in some detail, we would 
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like to dispose it of on merits as well. In 
order to appreciate this contention, it is ne- _ 
cess to notice the relevant portions of 
Rules 25, 26 and 45 of the Rules, which 
run as under:— 

“Rule. 25. Disqualification for member- 
ship of committee: No person shall be eligi- 
ble for election as a member of the com- 
mittee if:— , 

(a) he is in default to any co-opera-. 
tive society in respect of any sum due from 

i to the society or owes to any co- 
operative society an amount exceeding his 
maximum credit limit; . 

_ h) he has incurred any other disquali- 
fication laid down in the bye-laws of. the 
society.” i 

“Rule 25: A member of the committee 

cease to hold his office as such if 


(a) continues to be in default in res- 
pect of any sum due from him to the co- 
operative society for such period as may 
be laid down in the bye-laws; 

(b) ceases to be a member; 

(c) is declared insolvent; 

(d) becomes of unsound mind; 

(e) is convicted of an offence involv- 
ing dishonesty or moral turpitude; or 

(£) becomes subject to any disqualifica- 
tion whick would haye prevented 
him from seeking election had be incurred 
that disqualification before election.” 

“Rule 45: Directive by Registrar for 


-the successful conduct of business.— The 


Registrar may, from time to time, issue 
such directives as he considers necessary for 
the successful conduct of the business of a 
co-operative society or class of co-operative 
societies.” 

11. The main point in -.controversy 

is that if the petitioner by. raising a Joan - 
in excess of what he could raise under the 
directive of the Registrar has committed 
eny default to any co-operative society or 
owed to any co-operative society an amount 
exceeding his maximum credit limit or not. 
If the answer to this question is in the 
affirmative, then this being a disqualifica- 
tion for him to get elected would also de- 
bar him to continue as a member under 
Rule 26 of the Rules. The learned counsel 
for the petitioner has brought to our notice 
bye-law 30 {v) of the Bappiana Co-opera- 
tive Society, which runs as follows:— 
i “Bye-law No. 30 (v): Without pre- 
judice to the general provisions of the pre- 
ceding bye-lzw the .general body shall have 
the following powers and duties:— 

e fixing of maximum credit. limit for 
each member provided that such limit shall 
not be more than that laid-down in Regis- 
trar’s instructions. This limit may be ex- 
ceeded with the special sanction of the Re- 
gistrar in each case.” - 2, 

He has submitted that the credit limit of 
the petitioner was fixed by the Assistant 
Registrar at Rs. 2925/- for the year 1970- 
71. According to him, the bye-law of the- 


1973 


Society did envisage that the credit limit of 
a particular member could be specially fix- 


ed. It is not disputed before us that the | 


Assistant Registrar was competent to fix 
this limit. The petitioner apart from filing 
a certificate from the President of the Bap- 
piana Society showing. his maximum credit 
limit to be Rs. 2925/- made a specific aver- 
ment in his petition in this behalf, but the 
Assistant Registrar did not make a proper 
denial of the fact that such a limit had been 
fixed by him in the case‘of the petitioner. 
Jn this view of the matter, applying the 
law of pleadings, we hold that the maximum 
credit limit of the petitioner had been fix- 
ed at Rs. 2925/-. 


12. It has now to be seen whether 
the directive issued by the Registrar (An- 
nexure ‘B’ to the return) has ipso facto 
modified this limit or not. We are of the 
view that this directive, which purports to 
have been sent to the Deputy Registrars 
only, was in the nature of an advice issued 
to the departmental officers. The directive, 
according to the learned counsel for the 
petitioner, was never forwarded to the co- 
operative societies. Even otherwise, we are 
of the view that a maximum credit limit is 
something entirely different. It imposes an 
embargo upon the amount which a member 
of the co-operative society may obtain on 
Joan from it. The ac amount of loan 
to be advanced is, however, a different 
matter and the same may be governed by 
matters of policy laid down by the Regis- 
trar from time to time. A member may 
be entitled to have a higher loan and yet 
it may not’ be feasible for the society to 
advance more than half that sum because 
‘the funds may not be available with the 


society. In some cases, there may be many. 


applicants for loans and the funds at the 
disposal of the society may be much less. 
In such a situation, the Registrar or his 
subordinate officers if duly authorised, 
might well issue a directive that pro rata 
loans may be advanced to the applicant- 
members even though their maximum credit 
limits are much higher. 


. 13. Another argument in support of 
this submission is that the directive is of 
general application. Bye-law 30 (v) of the 
Society provides that the maximum credit 
limit of each member shall be fixed in ac- 
cordance with the instructions laid down by 
the Registrar, but this limit may be exceed- 
ed in case of an individual member with 
the special sanction of the Registrar. Thus, 
the power of the Registrar, vis-a-vis, the 
fixation of a maximum credit limit in spe- 
cial cases, can be exercised even by ignor- 
_ing the general instructions. Since, in the 
instant case, the maximum credit limit of 
the petitioner had been fixed by an autho- 
rity exercising the powers of the Registrar 
after December 26, 1967, ie., the date on 
which this directive was issued, we hold 
that the said directive cannot modify this 
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limit and bring it down to a sum of Rupees 
800/- in the case of the petitioner. 


14. When faced with this situation, 
the learned Advocate-General appearing on 
behalf of the State; submitted that Rule 25 
(a) should be read in such a manner as to 
contain two provisions — one of them bs- 
ing a default to any co-operative society in 
respect of any sum due from a membep 
and the other being the raising of a Joan 
by a member beyond his maximum credit 
limit. According to him, the petitioner had 
committed a default in raising a loan be- 
yond the limit set by the directive issued 
by the Registrar. We must confess that 
we are unable to read the rule in the man- 
ner suggested by the learned counsel. Tho 
first part of Rule 25 (a) has reference to 
a different kind of default. For instance, 
a member of a society may agree to sur- 
render his land to the society if be cannot 
make payment of the loan on a given date. 
If he fails to surrender possession on the 
due date, then he would be said to have 
committed a default. The latter part of 
this section relates distinctly to the raising 
of loan exceeding the maximum credit limit. 
The two provisions have been incorporated 
in the same Rule in order to meet various 
contingencies and a fair reading of the rule 
does not~lead to the inference which is 
suggested by the learned Advocate-General. 
If the word ‘default’ used in the first part 
of the said rule was to be taken to mean 
all and sundry types of defaults, then the 
provision relating to the maximum credit 
limit would become redundant. We are 
of the view that by raising a loan which was 
much below the maximum credit limit of 
the petitioner, he did not commit a default 
of the type, which could result in his ceas- 
ing to be the member of the society auto- 
matically. We may, however, make it clear 
that it is not our intention to lay down that 
a committee or any of its members can 
under no circumstances be proceeded 
against under Section 27 of the Act on ac- 
count of any disobedience to the directive 
issued by the Registrar. If the conditions: 
mentioned in Section 27 are satisfied, then 
the directive issued by the Registrar may 
form a valid basis for taking disciplinary 
action against a committee or any of its 
members. As already noticed, the cessation 
of membership of a committee on the part 
of a member becomes automatic as soon 
as the Registrar gives a finding of fact 
about the matters enumerated in clauses (a) 
to (Œ) of Rule 26. For instance, if a mem- 
ber is declared insolvent by a competent 
court of law, then even the Registrar has no 
power to order that such a member should 
continue as a member of the committee. 
So far as the violation of a directive is con- 
cerned, the matters stand on a different 
footing. The Registrar, on receipt of the 
reply of the committee or a member there- 
of, may not think it necessary to take dis- 
ciplinary action against them. 
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15. The third submission advanced 
by the learned counsel for the petitioner 
remains to be dealt with. In this connec 
tion he has invited our attention to An- 
nexure ‘E’, which is a copy of the notifica- 
tion by which the Governor of Punjab was 
pleased to confer such powers of the Re- 
gistrar on the various officers of the depart- 
ment as were noted against them. The As- 
sistant Registrars were invested with the 
powers under Section 27 of the Act so far 
as they related to the primary societies as 
defined in Section 15-A of the Act. The 
powers to take action under Rule 26 have 
not been conferred upon either the Jomt 
Registrars, or the Deputy Registrars, or the 
Assistant Registrars. The question now to 
te seen is whether Rule 26 impliedly con- 
templated that some authority should give 
a prior finding about the facts on the basis 
of which it can be said that a member ceas- 
ed to be a member or not. The matters 
relating to the election of the members of 
a committee of a co-operative society and 
the rights of the members to manage the 
affairs of the society are rights which may 
rightly be regarded. as analogous to the 
rights of franchise. Any infringement of 
such rights by the executive, save in ac- 
cordance with the provisions of the statute 
and the Rules on the subject, is to be look- 
ed upon with extreme disfavour. In in- 
terpreting such provisions, which have the 
drastic result of denying an elected member 
his right to manage the affairs‘ of a primary 
society and in some cases of managing the 
affairs of the Central and Apex Societies, 
the Courts should lean in favour of elected 
members. If some officers of the Depart- 
ment were allowed to assume that a con- 
tingency had arisen under which a duly elect- 
ed member of the society ceased to be a 
member, then no member would be able to 
exercise his functions in a reasonable certain 
manner. Besides, it would conduce. to 
mutual bickerings and introduce utter chaos 
in the affairs of the society. Whenever a 
rule lays down that penal consequences shall 
flow against an elected member on the hap- 
pening of certain event, then it must be as- 
sumed that the law contemplates the exis- 
tence of an authority to determine whether 
that event has happened or not. In Hari- 
shankar Khanna v. Union of India, 1971 
Ser LR 332 = (AIR 1971 SC 1085), the 
Supreme Court had the occasion to consider 
the effect of Article 229 of the Civil Service 
Regulations, the relevant portion of which 
rans as under:— 

“An officer who remains absent after 
the end of his leave is entitled to no allow- 
ance for the period of such absence, and 
ceases to have a lien on any appointment.” 
While interpreting this provision, the Sup- 
seme Court observed as follows:— 

“It is pointed out that as the officer 


concerned ceased to have a lien on any ap-` 


pointment in the circumstances of the case 
his discharge was almost automatic even 
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though an order had to be made to that 
effect.” 

16. The above-mentioned observa- 
tions clearly lay down that some order had 
to be made stating therein that the public 
servant ceased to have any lien on any ap- 
pointment. When the making of an order 
is envisaged, then it can safely be inferred 
that some authority competent to pass that 
order was also within the contemplation of 
the Court. If we apply this analogy to 
Rule 26, then it becomes obvious that a 
member does not cease to hold office un- 
less and until a competent authority passes 
an order in that behalf. It has already been 
noticed that the powers to take action under 
Rule 26 have not been conferred upon any 
subordinate officer of the Department. Since 
the ultimate control vests in the Registrar, 
it can safely be inferred that it is he alone 
who is competent to pass such an order. 

17. Section 27 of the Act, no doubt 
contemplates the taking of disciplinary action 
by the Registrar against a Committee or its 
member, but a member would cease to be 
a member within the meaning of Rule 26 
only if he becomes clothed with some of 
the infirmities mentioned in that mule. In 
substance, removal from membership and 
ceasing as a member have the same effect 
for an elected person. When the legislature 
in its wisdom has conferred the power of 
removal on the Registrar only, then it would 
be undesirable to hold that the said authority 
was not competent to take action under 
Rule 26. We are of the view that even 
when a declarztion is sought to be given re- 
garding a member under Rule 26, the matter 
must be decided by an authority invested 
with the powers of the Registrar. 

13. It is the admitted case of the 
parties that the petitioner in this case has 
been removed from the membership of a 
Central Society by the Assistant Registrar, 
who was not invested with the powers of 
the Registrar under Section 27 of the Act. 

19. The result of the above discus- 
sion is that the petitioner was neither a de 
faulter in terms of Rule 26 nor was the 
Assistant Registrar competent to hold that 
he (the petitioner) ceased to remain a mem- 

er. 

20. In view of what has been stat- 
ed above, these petitions are allowed, but in 
the circumstances without any costs. 

21. J 


S. S. SANDHAWALTA, J.:— 
agree. 
Petitions allowed. 


AR 1973 PUNJAB AND HARYANA 18 
(Vv @ C 4 
P. C. PANDIT, J. 
Smt. Surjit Kaur, Petitioner v. Gurcha- 
ran Singh, Respondent. 
Civil Revn. No. 1027 of 1971, D/- 16-3- 


HP/ IP/ E802/ 72/ PSP; CWM 


1973 g 


Index Note: — (A) Evidence Act, Sec- 
tion 23 — Letter, containing admission „of 
cruelty and seeking apology, written during 
the period of negotiations of compromise in a 
petition under Section 9 of the Hindu Mar- 
riage Act, may under the circumstances of 
the case be inferred to be a privileged docu- 


ment. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1936 All 157 = 1935 All WR 


1486, Shibcharan Das v. Firm Gulab- 

chand Chhotey Lal j 
l P. K. Palli, for Petitioner. 
l ORDER:— During the proceedings 
started on a petition under Section 9 of the 
Hindu Marriage Act for restitution of con- 
jugal rights filed by Gurcharan Singh against 
his wife Shrimati Surjit Kaur, an application 
was made by the wife that a certain letter 
written by the husband on 1{th March, 
1971, to her father, be allowed to be pro- 
- duced as additional evidence, as it was mate- 
rial for the just decision of the case. 

2. This application was contested by 
the husband and he claimed privilege on the 
ground that it had been written during the 
period when talks of a compromise were 
going on and, therefore, it should not be 
brought on the record. 

3. The contention of the counsel for 
the husband prevailed with the learned 
Judge, who held that the said letter was a 
privileged document and no evidence could 
be led to prove the same. The application 
of the wife was, thus, rejected, and against 
that order, she has come here in revision. 

4, It is common ground that this 
letter was written on 11th March, 1971, the 
Learned Judge has found that the parties 
were trying to effect a compromise during 
the period 27th February to 20th March, 
1971. Since the records of the case had not 
been sent for, I asked the learned Counsel 
to read that letter to me. Therein, the hus- 
band seems to have confessed that he was 
guilty of cruelty and was seeking apology 
from his wife’s father. Undoubtedly, if the 
said letter is produced on the record, it would 
seriously damage. the case of the husband. 
Reference was made by the Court below to 
the provisions of Section 23 of the Indian 
Evidence Act, which read as under:— 

“Ia civil cases no admission is relevant, 
if it is made either upon an express condi- 
tion that evidence of it is not to be given, 
or under circumstances from which the 
Court can infer that the parties agreed to- 
gether that evidence of it should not be 
given.” 


5. A perusal of this section would 
show that if an admission is made upon an 
express condition that evidence regarding it 
would not be given or under circumstances 
from which tbe Court could infer that the 
parties had agreed that the evidence regard- 
iog it would not be given, tben such an ad- 
mission would not be relevant. In the pre- 
sent case, as I have already said, both the 
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parties were trying to effect a compromise 
and during that interval, the said letter was 
written by the husband. Jt may be stated 
that the husband has frankly admitted that 
he did write that letter, but he claimed pri- 
vilege regarding the same on the ground 
that it was written when the talks of a com- 
promise were going on between the parties. 
it appears from the circumstances of this 
case that he had written this letter perhaps 
at the instance of the wife, because she 
might be ready to go back to the husband, 
but her father may not be giving her per- 
mission to do so, and it is quite possible 
that he wrote that letter just to prevail upon 
her father to send her back to him. Equally 
probable is that the father might have asked 
the husband to write such a letter, so that 
he could show it to his daughter and on its 


< basis persuade her to go back after telling 


her that the husband had admitted his fault 
and apologised for the same. In any case, 
this letter, admittedly, was written during the 
period when the compromise talks were 
going on. The. inference drawn by the 
learned Judge from all these circumstances 
was that the letter was written at a time 
when the parties had agreed that no evi- 
dence would be given regarding it. That be- 
ing so, the case will be covered by the second 
condition laid down in Section 23, quoted 
above, and.as such, the husband could claim 
privilege regarding the same. It has been 
ruled in a Bench decision of the Allahabad 
High Court in Shibcharan Das v. Firm, 
Gulabchand Chhotey Lal, AIR 1936 All 157, 
that where negotiations were being conduct- 
ed with a view to a settlement, it should be 
held that those negotiations were so con- 
ducted without prejudice. 
In view of what I have said 
o would dismiss this petition. As the 
respondent is not represented before me, 
there will be no order as to costs. 
Petition dismissed. 
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Index Note:— Hinde Marriage Act 
(1955), Section 9 — Husbands claim for res- 
titution of conjugal rights held not sustain- 
able as wife’s withdrawal from his society 
on the ground of cruelty was justified. 

Brief Note:— Where the husband physi- 
cally ‘tortures his wife by burning her hand 
with boiling water and also mentally tortu- 
e i false complaint, making se- 
Tious allegations of her unchastity, the wife 
is fully justified in bidding good-bye to his 
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hearth and home and seck assylum for her 
safety and security under the roof of her 
parents. In such a case husband’s claim for 
restitution of conjugal rights is not justified. 


ara 
K. N. Tewari, for Appellant; R. R. 
Chhibbar, for Respendent. 


JUDGMENT:— This is appeal by Kar- 
nail Singh against his wife, Bhupinder Kaur, 
Īt is directed against the judgment of Shri 
Ved Parkash, Senior Subordinate Judge, 
Amritsar dated December 24, 1965 dismiss- 
ing petition under Sec. 9 of the Hindu Mar- 
tiage Act, 1955, hereinafter called the Act, 
filed against the respondent for restitution 
of conjugal rights. The facts leading to the 
appeal are as under:— 


occasion of Diwali in the year 1963 in the 


and ornaments and .Rs. 500/- in _cash and 
thus withdrew herself from his society. It is 
stated by him that in spite of several at- 
tempts made to have her restored, she did 
not return to his house. 


2. In the written statement filed on 
bebalf of the wife, she admitted that she was 
married to the appellant but denied the al- 
legations that she had withdrawn herself 
from the society of her husband or had te- 
moved from his house any cash, clothes on 
ornaments, She pleaded that it is the hus- 
band, who used to object against the inade- 
quacy of the dowry, which she brought along 
with her onthe occasion of her marriage 
and used to taunt and tease her, on that 
score, that the husband on one occasion for- 
cibly took away from the wife sum, of 
Rs. 1,000/-, which amount had been given 
to her by her parents on the occasion of her 
muklawa, that she was being maltreated by 
the husband and was physically and men- 
tally tortured and that her husband every 
now and then pressed her to extort money 
from her parents and to gain the end of that 
extortion, -he used to starve her. 


She stated that once her brother, Kapur 
Singh visited her in the house of the hus- 
band and she was taunted by the hus- 
band in his presence, that it was in the pre- 
sence of Lakhbir Singh that the husband 
demanded Rs. 5,000 from Kapur Singh, who 
expressed his inability to meet the demand 
and that feeling annoyed over the reply 
given by Kapur Singh, the husband kicked 
off the kettle, in which water for prepara- 
tion of tea for Kapur Singh, was being 
boiled. That consequent upon the kettle 
being kicked off, the boiling water fell on 
the left hand of the wife and her hand 
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bore burns. She added that Kapur Singh 
removed her for treatment to Shri Guru 
Ram Das Free Hospital, Amritsar. There 
she was treated by Dr. Bhagat Singh. She 
stated that during her treatment, the hus- 
band did not care to enquire about hep 
health, although he was responsible for burn- 
ing her hand. At the end, she stated that 
a false complaint for offence under Secs. 420 
and 506 read with Section 34 of the Indian ` 
Penal Code was filed by the husband, in 
which serious and false allegations attacking 
her chastity were levelled against her. That 
complaint was filed against the said wife, 
Dr. Bhagat Singh, Kepur Singh and Lakhbin 
Singh. She also added that as her husband 
was not caring to maintain her, she made 
an application under Section 488 of the Cri- 
minal Procedure Code claiming maintenance 


the ` allowance from the husband. 


3. The above pleadings of the par- 
ties gave rise to the following issues:— 

(1) Whether the respondent has with- 
drawn from the society of the appellant with- 
out any reasonable excuse. : 

(2) Whether the appellant has treated 
the respondent with such cruelty as to cause 
a reasonable apprehension in her mind that 
it would be harmiul and injurious for hep 
to live with him. ; 
~ 4 Ia suppors of the above issues, 
the husband produced Boor Singh, Shangara 
Singh, Ajaib Singh and Gurdial Singh apart 
from himself zoing into the witness box. In 
rebuttal, the wife examined Dr. Bhagat 
Singh, Lakhbir Singh and Kapur Singh apart 
from herself going into the witness box. The 
wife also proved Exhibit R. 2 copy of the 
above referred to complaint filed by the hus- 


band against her and others. By 
order dated December 13, 1963, the 
Magistrate dismissed that complaint after 


recording preliminary evidence. Certified 
copy of the order of dismissal is Exhibit R.1. 
Certified copy of the reply filed on behalf of 
the husband to the application for mainte- 
mance made under Section 488 of the Cri- 
minal Procedure Code has been proved as 
Exhibit R.3. After considering both the 
oral and the documentary evidence, the trial 
Court came to the conclusion that the wife 
had withdrawn from the society of the hus- 
band because she was being treated with 
cruelty, which could cause reasonable appre- 
hension in her mind that it would be harm- 
ful and injuricus for her to live with him. 

5. Certified -copy of the complaint 
filed on behalf of the respondent shows that 
serious allegations assailing her chastity were 
made by the husband against the wife. In 
that complaint, he went to the length of fal- 
sely charging for cheating her, her brother, 
his landlord Lakhbir Singh and Dr. Bhagat 
Singh, who treated her of the burnt hand, 
which was burat as a result of culpable con- 
duct of kickirg off the kettle by the hus- 
band, in which the wife was boiling water 
for preparation of tea for her brother, Kapur 
Singh. It is stated that the wife left the 
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house of her husband on the occasion of 
Diwali in the month of November, 1963. The 
said complaint was filed by the husband 
against his wife and others on November 
22, 1963. The incident pertaining to the 
burning of her hand took place on Novem- 
her 14, 1963. The shrieks, which the wife i 
gave out consequent upon the burning of the 
band, attracted Lakhbir Singh. 

As both Lakhbir Singh and Kapur Singh 
remonstrated with the husband for that cruel 
kind of conduct on his part in kicking off 
the kettle containing boiled water and burn- 
ing her hand and the unkindness and utter 
fack of sense of responsibility and respect 
shown by him towards Kapur Singh, his 
brother-in-law, the husband was ill at ease 
to deal with them including his wife and Dr. 
Bhagat Singh, who treated her burnt hand. 
The application for maintenance under Sec- 
tion 488 of the Criminal Procedure Code 
was made by the wife against the husband 
on January 17, 1964. That application 
shows that the husband did not want her 
to stay in his house, was not caring to main- 
tain her and the wife was living at her 
parents house at village Jalla Majra. Béing 
compelled by the circumstance of refusal on 
the part of her husband to maintain her, she 
had to stay at her parents house and to make 
application under Section 488 of the Crimi- 
nal Procedure Code claiming maintenance 
allowance from her husband, 


6. The preliminary evidence adduc- 
ed on behalf of the husband in the com- 
plaint including the statement of the com- 
plainant himself failed to make out even 
prima facie case for offence under Sec. 420, 
Indian Penal Code and consequently the 
Magistrate refused to issue any summons to 
the persons sought to be proceeded against. 
Thus, the complaint was filed by the hus- 
band to use it as a lever for harassment of 
his wife and her brother and others, who 
evinced interest in her out of sympathy 
against the cruel type of behaviour meted 
out to her at the hands of her husband. 


7. „The evidence of Lakbir Singh, 
Kapur Singh and the wife herself admits of 
no doubt that she was being cruelly treated 
by her husband and that he frequently coer- 
ced her to extract money from her parents 
and pay the same to him and that she was 
frequently being ridiculed over the insuffi- 
ciency of the dowry, which she brought 
along with her on the occasion of her mar- 
riage. The statements of Kapur Singh and 
the wife admit of no doubt that a sum of 


Rs. 5,000/- was demanded by the husband | 


from the wife and the demand was expected 
to be met by Kapur Singh on the date when 
he was present in the house. Finding that 
the demand of the husband to extort, money 
from Kapur Singh, brother of the wife was 
not legitimate, Kapur Singh quite rightly dec- 
lined to meet that demand. Instead of rea- 
lising about his mistake for having made 
that unwarranted demand for payment of 
Rs. 5,000/- from Kapur Singh, the husband 
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kicked off the kettle towards his wife and 
burnt ber hand. It is clear case of cruel 
et on the part of the husband to his 


©. 

If a husband can physically torture his 
wife by burning her hand with boiling 
water, and can also mentally torture her by 
filing false complaint making serious allega- 
tions of her unchastity and cheating against! 
her and her brother and his landlord, who 
showed sympathy for the wife and also 
against the doctor, who treated her, the wife 
is fully justified in bidding good-bye to his 
hearth and home and seek assylum for her 
safety and security under the roof of her 
parents. It is not at all a case, in which 
there is any justification for the stand of the 
husband that she had withdrawn herself 
from his society without any reasonable 
cause. On the other hand, the evidence ad- 
mits of no other inference except the one 
that it is the cruel treatment given by the 
husband to the wife that the wife had to 
withdraw herself from his society and to seek 
shelter in her parents house. 

- In support of his allegations, the 
husband produced Boor Singh, Shangara 
Singh, Ajaib Singh and Gurdial Singh. They 
have made vague allegations saying that the 
wife left the house in the absence of the hus- 
band and that the husband did not cruelly 
treat- her nor in their presence made any 
demand of money either from her or from 
her brother, Kapur Singh. They have also 
stated that in spite of the efforts made on 
the part of the husband to have the hand 
of his wife restored to him, Kapur Singh, 
brother of the wife stood in the way and 
would not allow her to go back to the 
house of her husband. These are oral al- 
legations and do not fit in with the above 
referred to circumstances pertaining to the 
burning of hand of the wife by the husband, 
making of a false complaint against her and 
others and the wife being compelled to make 
an application under Section 488 of the Cri- 
minal Procedure Code to claim maintenance 
allowance from her husband. No grounds 
have been made out to disturb the findings 
of fact given by the trial Court under both 
the issues determined against the husband. 
In the result, the appeal fails and is disallow- 
ed with no order as to costs. 

Appeal disallowed. 
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Rajinder Lal, Appellant v. Om Parkash 
Madan, Respondent. 5 

Second Appeal No. 852 of 1970, DJ- 
8-10-1971, from: decree of Harbans Singh, 
Addl. Dist. J., Jullundur, D/- 12-6-1970. 

Index Note:— Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954), 
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Sec. 33 — Revision — Auction sale of eya- 
enee property — Issue of sale certificate in 
favour of highest bidder — Sale cam be can- 
celled by the Central Government under Sec- 
tion 33. (1961) 63 Pon LR 610 held no lon- 
ger good law in view of AIR 1864 SC 1536. 
‘Case law discussed. (Paras 45 
Cases Referred: Chrorological Paras 
AIR 1964 SC. 1536 = (1964) 7 SCR 

103, Mithoo Shabani v. Union of 

India 
AIR 1964 Punj 33 = 65 Pun LR 

1141 (FB), Smt. Balwant Kaur v. 

Chief Settlement Commr. (Lands) 

Jullundur ` 
AIR 1962 Raj 112 = ILR (1961) 11 

Raj 1121 (FB), Partumal y. Mana- 

ging Officer, Jaipur 4 
AIR 1961 Punj 387, Ram Rattan , 

Kapur v. Union of India 4 
AIR 1961 Punj 464 = 63 Pun LR 

183, Girdhari Lal v. L. J. Johnson | 4 
(1961) 63 Pun LR 610, Dewan Jhangi 

Ram v. Union of India : 4 
AIR 1960 Raj 177 = 1960 Raj LW 

541, Govind Ram v. Regional Settle- 

ment Commr., Rajasthan, Jaipur 4 

Bal Raj Bhal, for Appellant; Hamam 
Singh Wasu with L. S. Wasu, for Respon- 
dent. 
JUDGMENT:— Civil Writ Petition No. 

30 of 1971 and Regular Second Appeals 


Nos. 852, 853 and 854 of 1970 are being’ 


disposed of together as they arise out of an 
auction sale of three evacuee shops made in 
favour of Om Prakash, petitioner in the said 
civil writ and respondent in the Regular 
Second Appeals. The said auction sale was 
subsequently cancelled by the Central Gov- 
ernment in exercise of the powers of revi- 
sion under Section 33 of the Displaced Per- 
sons (Compensation and Rehabilitation) Act, 

- 1954. This Act would hereinafter be briefly 
referred to as ‘the Act? and unindicated refer- 
ences may be taken to be to the sections of 
or the rules framed under, the Act. 

2. Smt. Shanti Devi, respondent 
No. 3 in the civil writ petition, and her 
husband Ved Prakash (since deceased) were 
displaced persons who had migrated to this 
side of the Indo-Pakistan border after the 
partition of the country in 1947. Ved Pra- 
kash was allotted evacuee shops Nos. 27, 28, 
29 and 29-A on Railway Road, Nawanshahar 
in Jullundur District and these shops were 
ordered to be transferred to him by the 
Rehabilitation Authorities, presumably under 
Rules 25, at the reserved price of Rs. 8, 468. 
His verified claim for compensation amount- 
ing to Rs. 3,546.47 was adjusted as a part of 
the price but a balance of Rs. 1,972/- was 
sought to be adjusted by associating one 
Ram Lal who wes also described to have a 
verified claim for payment of compensations. 
There was, however, some dispute between 
the Rehabilitation. Authorities and the claim- 
ant Ram Lal with regard to his entitlement 
to the compensation amount and there was, 
therefore, some delay by the Rehabilitation 
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Authorities in accepting the preferred ad- 
justment by Shanti Devi of the balance of 
Rs. 1,972/- by means of the association of 
the claim of Ram Lal Ved Prakash had 
in the meanwhile died and his widow Smt. ` 
Shanti Devi had been called upon to make 


gue the deficiency of Rs. 1,972/- in the reserv- 


ed price. Because of the dispute about Ram 
Lal’s entitlement to the claim compensation, 
the delay in the adjustment of this balance 
had led to the cancellation of the transfer in 
favour of Smt. Shanti Devi. Ram Lal had 
been agitating separately with the Rehabili-. 
tation Authorities with regard to the unjusti- 
fied objection to his entitlement to.the claim- 
ed compensation and the case had ultimately 
been decided in his favour by the Rehabili- 
tation Authorities. In the meanwhile, how- 
ever, the transfer in favour of Smt. Shanti 
Devi had been cancelled on the ground that 
she had failed to arrange for the adjustment 
of the balance of Rs. 1,972/- in spite of a 
number of opportunities having been grant- 
ed to her. After the cancellation of this 
transfer on reserved price in favour of the 
displaced person in occupation, the property 
was put up for auction on 27-10-1967 under 
Rule 90 and was knocked down to the high- 
est bidder, Shri Om Prakash Civil Writ Peti- 
tioner, for a sum of Rs. 18,000/-. A sale 
certificate (Annexure ‘C to the writ petition) 
was later issued in his favour on 12-7-1968. 
Smt. Shanti Devi had in the meanwhile been 
challenging the order of cancellation of the 
transfer in her favour by filing appeals and 
revision petitions but it was ultimately the 
Central Government that came to her rescue 
under Section 33 of the Act on 4-12-1970 
vide the impugned order, Annexure ‘E’. This 
was because Ram Lal had also by this time 
established his claim to the compensation 
amount which was being offered for adjust- 
ment against the balance of the reserve price 
due from Smt. Shanti Devi under the trans- 
fer of the property made in favour of her 
husband under Rule 25. The following ex- 
tract from the impugned order of Shri Rajni 
Kant exercising the delegated powers of the 
Central Government gives the reason for in- 


terference at that stage under Section 33 of 
the Act:— 


“It cannot be lost sight that Smt. Shanti 
Devi has already paid more than Rs. 6,000/- 
out of Rs. 8,468/- the price assessed for the 
property. According to the terms of agree- 
ment for transfer, if the balance cost was 
not paid the entire instalments shall stand 
forfeited and thus the petitioner who is a 
widow will be loser to the extent of more 
than Rs. 6,000/-. When the petitioner had 
associated the claim/compensation of Shri 
Ram Lal and it was ultimately found that 
the compensation was truly payable’ to him, 
then that compensation should have been ad- 
justed towards the balance cost of.the pro- 
perty transferred to Shri Ved Prakash. In 
not doing so, the Department itself is at fault 
and not this widow who has been agitating 
that the compensation was payable to Shri 
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Ram Lal. If after allowing adjustment 
of compensation of Shri Ram Lal any 
amount was still due from the petitioner 
and if in spite of notice she did not pay 
the same, then it may have been proper to 
cancel the agreement and put the property 
to auction but when Shri Sudershan Agarwal 
on the same day allowed the appeal of Shri 
Ram Lal directing the Department to pay 
him compensation, he in my opinion, should 
not have rejected on the same day the revi- 
_ sion filed by Smt. Shanti Devi who based her 
case on the compensation payable to Shri 
Ram Lal. The acceptance of appeal of Shri 
Ram Lal knocked down the very basis on 
which the cancellation order was passed. In 
these circumstances, I think that the hurried 
auction of the property was not justified. 
On the one hand, the widow may be loser 
to the extent of more than Rs. 6,000/- if the 
agreement is cancelled for default of pay- 
ment.” 


3. It may appear . that Smt. Shanti 
Devi or her husband had inducted three per- 
sons into these shops and these tenants of 
Smt. Shanti Devi were in possession when 
Shri Om Parkash, Civil Writ Petitioner, se- 
cured the sale certificate from the Rehabili- 
tation Authorities. Shri Om Parkash, there- 


fore, filed suits for possession of the shops | 


against these persons in possession, namely, 
Rajinder Lal, Ram Sarup and Surjit Singh. 
These tenants are respectively the appellants 
in R. S. A. Nos. 852 to 854 of 1970 and 
Tespondents Nos. 4 to 6 in the civil writ 
petition. As the names of these three tenants 
of Smt. Shanti Devi did not appear in the 
records of the Rehabilitation Authorities, 
they were not found entitled to the special 
protection from ejectment under the provi- 
sions of Section 29 of the Act. The suits 
filed by the auction purchaser Om Parkash 
were, therefore, decreed against these per- 
sons and appeals filed by these persons in 
actual possession had been dismissed. These 
persons had therefore, filed the regular se- 
cond appeals in 1970. As the auction in 
favour of Om Parkash, on the basis of which 
he had filed the suits for possession has 
since been cancelled by the Rehabilitation 
Authorities by an order dated 4-12-1970 and 
this order of cancellation of the transfer has 
been called in question by Om Parkash in 
Civil Writ Petition No. 30 of 1971, it was 
directed by me on 14th May, 1971 that the 
three second appeals should be listed for 
hearing immediately after the decision of the 
writ petition. That is how these three ap- 
peals and the writ petition have come up to- 
gether before me. The counsel for the par- 
ties agree that the decision of the second ap- 
peals would depend on the decision, one 
way or the other, of the writ petition. If 
the order of cancellation of the auction sale 
in favour of Om Parkash stands, there would 


be no question of his being in a position to - 


throw out the persons in actual possession of 
the shops as tenants of the transferee under 
Rule 25. 
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4. The main reliance of Shri Wasu, 
the learned Counsel for the Writ Petitioner, 
is on a Single Bench decision of this Court 
in Dewan Jhangi Ram v. Union of India, 


` (1961) 63 Pun LR 610. It was held in that 


case that once an evacuee property is sold, 
it no longer forms part of the compensation 
pool and that no order cancelling the sale 
can be passed after the sale of the evacuee 
property has been effected, unless resort is 
had to Rule 92. This decision was based, 
amongst other rulings, on a decision of the 
Rajasthan High Court in Govind Rar yv. 
Regional Settlement Commr., Rajasthan, Jai- 
pur, AIR 1960 Raj 177 which was later on 
followed by a Full Bench of that High 
Court in Partumal v. Managing Officer, Jai- 
pur, AIR 1962 Raj 112 (FB). Both these 
Rajasthan rulings were, however dissented 
from by a majority of the Judges constitut- 
ing a Full Bench of our Court in Smt. Bal- 
want Kaur v. Chief Settlement Commr., 
(Lands), Jullundur, AIR 1964 Punj 33 (FB). 
The majority view of the Full Bench in 
Smt. Balwant Kaur’s case was approved of 
by the Hon’ble Judges of the Supreme Court 
in Mithoo Shahani v. Union of India, AIR 
1964 SC 1536. Under the circumstances, the 
Single Bench decision of this Court in 
Dewan Jhangi Ram’s case, (1961) 63 Pun 
LR 610 which has been relied upon by Shri 
Wasu, is no longer good law. A contrary 
view had in fact been taken by another 
Single Bench of this Court in Girdhari Lal 
v. L. J. Johnson; (1961) 63 Pun LR 183 = 
(AIR 1961 Punj 464), wherein it was held 
that. the extensive powers conferred upon the 
Central Government by Section 33 are not 
restricted by the fact that the bid had been 
accepted and a communication as to its ac- 
ceptance had been issued in favour of the 
auction purchaser. The Hon’ble Judge who 
had given the ruling in Jhangi Ram’s case, 
(1961) 63 Pun LR 610 was a member of the 
Full Bench in Smt. Balwant Kaur’s case, 
AIR 1964 Punj 33 (FB) and he had himself 
subscribed to the majority view which was 
different from the view taken by him inj 
Shangi Ram’s case, (1961) 63 Pun LR 610. 
The majority view in the Full Bench. deci- 
sion in Smt. Balwant Kaur’s case, AIR 1964 
Punj 33 (FB) having been affirmed by the 
Supreme Court in Mithoo Shahani’s case, 
AIR 1964 SC 1536 Shri Wasu’s reliance on 
Shangi Ram’s case may appear to be futile. 
Shri Wasu had submitted that the residuary 
powers of revision of the Central Govern- 
ment under Section 33 were to be sparingly 
exercised in special circumstances only but 
he has not cited any ruling in support of 
that submission. It has, on the other hand 
been held in Girdhari Lal’s case, 63 Pun LR 
183 = (AIR 1961 Punj 464) (supra) and in 
Ram Rattan Kapur v. Union of India, AIR 
1961 Punj 387 and a number of other rulings 
that the Central Government exercises ple- 


nary powers of revision under Section 33 of 
of the Act. While dealing with the argu- 
ment that a sanad had been granted and 
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that the title acquired under that sanad 
could not be cancelled, it was observed by 
the Hon’ble Judges of the Supreme Court 
in Mithoo Shahani’s case, AIR 1964 SC 
1536 as follows:— 


“The next point that was urged that the 
appellants had been granted sanads on Janu- 
ary 12, 1956 and that their sanads could not 
be cancelled and the title acquired there- 
under displaced except in accordance with 
the terms of the sanads. xX X X X 
On tbis point there are two decisions to 
which our attention was invited — the first 
is a decision of the High Court of Rajasthan 
in ILR (1961) 11 Raj 1121 = (AIR 1962 
Raj 112 (FB)) being a decision of a Full 
Bench of that Court. 

XX Xx XX s 

“Subsequent to this decision a case arose 
before the High Court of Punjab ILR (1964) 
1 Punj 36 = (AIR 1964 Punj 33) and a 
Full Bench of that Court by a majority dis- 
sented from this view and held that where 
an order making an allotment was set aside 
the title which was obtained on the basis of 
the continuance of that order also fell with 
it. We are clearly of the opinion that the 
judgment of the Punjab High Court is cor- 
rect. The relevant provisions of the Act 
and the Rules have all been set out in the 
decision of the Punjab High Court and we 
do not consider it necessary to refer to them 
in any detail. It is sufficient to say that 
they do not contain any provision which 
militates against the position which is con- 
sistent with principle and logic. It is mani- 
fest that a sanad can be lawfully issued only 
on the basis of a valid order of allotment. 
If an order of allotment which is the basis 
upon which a grant is made is set aside if 
would follow, and the conclusion is inescap- 
able that the grant cannot survive, because 
in order that that grant should be valid it 
should have been effected by a competent 
officer under a valid order. If the validity 
of that order is effectively put an end to it 
would be impossible to maintain unless there 
was any express provision in the Act or in 
the rules that the grant still stands. It was 
not suggested that there was any provision 
in the Act or in the rules which deprives the 
order setting aside an order of allotment of 
this effect.. We do not, therefore, consider 
that there is any substance in the second 
point urged by learned Counsel.” 


5. Even otherwise, it may appear that 
the sale certificate was issued in favour of 
in defiance of-a stay order 
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larity in the conduct of the sale and the 
issue of the sale certificate in violation of a 
stay order. The Central Government exer- 
cises wider powers of revision under Sec. -33 
than the Chief Settlement Commissioner may 
appear to be exercising under Section 24 of 
the Act. The Central Government has given 
cogent reasons in the impugned order fop 
securing to Smt. Shanti Devi the absolute 


-Tight to get a transfer of the property on a 


reserved price under Rule 25 and for disag- 
reeing with the subordinate authorities fos 
denying her that right on wholly untenable 
grounds. i 

6. I accordingly dismiss the civit 
writ petition filed by Om Parkash. The three 
second appeals filed separately by Rajinder 
Lal, Ram Sarup and Surjit Singh are accept- 
ed and the suits filed against them by Om 
Parkash also stand dismissed. As all this 
litigation arose out of the irregular  isstie 
of a sale certificate by the Union of India, 
the parties are left to bear their own costs 
throughout, ; 


Order accordingly, — 
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The State of Punjab and another, Ap- 
pellants v. Mangat Rai, Respondent. 

L. P. A. No. 859 of 1970, DJ- 11-8- 
1971, from judgment of P. C. Jain, J., in 
C. W. No. 2615 of 1967, D/- 28-8-1970. 

. Arms Act (1959), Sec. 17 (3) — Revo- 
cation of licence — Finding as to necessity 
of cancellation must be based on evidence. 


When the finding of the District Magis- 
trate that the licensee did not bear a good 
character or was reported to be a leader of 
desperados was based on no evidence what- 
soever, it cannot be sustained. Therefore, 
the cancellation of the licence on the basis 
of such a finding is invalid. C. W. No. 
2615 of 1967, D/- 28-8-1970, (Punj & Har), 
Affirmed. . (Para 8) 


_.._ P. S$. Mann for Advocate-General (Pun- 
jab), for Appellants; M. R. Chhibber with 
R. K. Chibber, for Respondent. 

PANDIT, J.:— Mangat Rai was grant- 
ed a licence for a pistol in 1958. According 
to him, in 1966, he incurred the displeasure 
of the Station House Officer, Police Station, 
Beas, because he refused to help the latten 
in a number of activities, which were not 
approved by Mangat Rai. This led to an 
open hostility between the two and the Sta- 
tion House Officer manhandled not only 
Mangat Rai but bis brother Prem Sagar as 
well. Mangat Rai actually filed a complaint 
against the Station House Officer under Sec- 
tions 323 and 506, Indian Penal Code, in the 
Judicial Magistrate, 
Amritsar. Prem Sagar also lodged a comp- 
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Jaint against the Station House Officer and 
the Assistant Sub-Inspector, Police Station, 
Beas, under Sections 343/323, Indian Penal 
Code, in the same Court. Subsequently, on 
the report of this very Station House Officer, 
the District Magistrate, Amritsar, on 26th 
November, 1966, cancelled the licence of 
Mangat Rai under Section 17 (3) of the 
Arms Act, 1959. In the said order, he stat- 


“k R ® 


And whereas the cause shown by the licen- 
see has been considered and it has been 
found out that though Shri Mangat Rai is 
a rich man, but he does not bear a good 
character. He is reported to be leader of 
desperados and is facing trial in case F. L R. 
No. 162 dated 28-7-1966 under Section 506/ 
148/149, Indian Penal Code, Police Station 
Jandiarla along with his gang. He is not a 
fit person to hold an arms licence.” 


2. Against this order, Mangat Rai 
went in appeal before the Appellate Autho- 
rity and the same was dismissed on 2nd May, 
1967. The Appellate Authority observed that 
ft was not correct that Mangat Rai was in- 
volved in any criminal case as mentioned 
by the District Magistrate. It was Prem 
Sagar, bis brother, and two others, who had 
fn fact been challaned, but subsequently ac- 
quitted. The Appellate Authority then went 
on to say — “I have gone through the 
‘District Magistrate’s file, and find that the 
other allegations levelled against the appel- 
lant in the order under appeal have been 


found to be correct.” The said authority 
then referred to the complaints made by 
Mangat Rai and his brother Prem Sagar 


against the Station House Officer and on 
their basis stated that the conduct of Mangat 
Rai was not very desirable. According to it, 
if Mangat Rai and his brother felt aggrieved 
against the local police officials, the proper 
remedy for them was to approach their 
senior officials and they should have had 
prosecuted them, if they had failed to secure 
relief from their superior officers. The Ap- 
pellate Authority was of the opinion that the 
circumstances of the case indicated that it 
would be necessary for the security of the 
public peace to revoke the licence of Man- 
gat Rai, because he was likely to abuse and 
misuse it, even though otherwise he was a 
very rich man. 

3. Thereafter, Mangat Rai approach- 
ed this Court by means of a writ petition 
challenging the legality of the orders pass- 
ed by the District Magistrate and the Appel- 
late Authority. This petition under Art. 226 
of the Constitution came up for hearing 
before a learned Single Judge of this Court. 
He held that the District Magistrate had not 
given any finding that the licence was being 
cancelled, as it was necessary to do so for 
the security of the public peace or for pub- 
lic safety. He further held that the allega- 
tion that Mangat Rai was involved in a 
criminal case was incorrect as found by the 
Appellate Authority. According to the learn- 
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ed Judge, there was no material on the re- 
cord to show that actually a case was pend- 
ing against Mangat Rai and that he was a 
leader of the desperados and was facing trial 
along with his gang. The learned Judge 
also repelled the contention of the counsel 
for the State to the effect that even though 
the District Magistrate had not given the re- 
quisite finding as required by Section 17 (3) 
(b) of the Arms Act, but the same finding 
had been recorded by the Appellate Autho- 
tity by observing that firstly it was the Dist- 
tict Magistrate and not the Commissioner, 
who had to give this finding and secondly 
the Appellate Authority, namely, the Com- 
missioner, had merely reproduced the langu- 
age of the section without giving any rea- 
sons. It was, according to the leamed Singlo 
Judge, incumbent on the Appellate Autho- 
Tity to have given some reasons on the basis 
of which he had arrived at the conclusion 
that the cancellation of the licence was ne- 
cessary for the security of the public peace 
or for public safety. On the basis of these 

dings, the learned Judge accepted the writ 
petition and quashed the impugned orders. 
Against this decision, the present appeal has 
been filed by the State of Punjab under 
Clause X of the Letters Patent. 


4. Counsel for the appellant submit- 
ted that the learned District Magistrate -had 
given three reasons for the cancellation of 
the licence of the respondent. It was said 
firstly that he did not bear a good charac- 
ter; secondly he was reported to be leader 
of desperados; and thirdly he was facing 
trial in a criminal case along with his gang. 
Even though the third reason was found to 
be incorrect, the other two reasons, which 
were found to be there by the Appellate 
Authority as well, were sufficient to sustain 
the finding given by the Appellate Authority 
that it was necessary to cancel the licence 
for the security of the public peace. It was 
not essential, according to the learned Coun- 
sel, for the District Magistrate to quote the 
language of the section while cancelling the 
licence of the respondent, -if it could be in- 
ferred from the order itself that the requi- 
sites of the section had been satisfied. Coun- 
sel submitted that if the respondent was not 
a man of good character and was leader 
of desperados, the cancellation of his licence 
would obviously be necessary for the security 
of the public peace. Learned counsel also 
contended that under the law, in an adminis- 
trative order of this kind, it was not neces- 
sary for the District Magistrate to refer to 
the material in the impugned order on the 
basis of which he concluded that the respon- 
dent did not bear a good character and he 
was leader of the desperados, 


(5) The relevant part of Section 17 (3) 
(b) of the Arms Act reads:— : 
“17. (3) The licensing authority may by 
order in writing suspend a licence for such 
a it thinks fit or revoke the licence, — 
a * 
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(b) if the licensing authority deems it 
necessary for the security of the public 


peace or for public safety to suspend or re-- 


voke the licence; oF 

(c) * * a” 

6. A bare reading of this section 
shows that if the licensing authority deems it 
necessary either for the security of the pub- 
lic peace or for public safety to revoke the 


licence, he may do so by an order in writ-. 


ing. It is common ground that the Dist- 
rict Magistrate had not stated in the impugn- 
ed order that he thought it necessary either 
for the security of the public peace of for 
public safety to revoke the licence of the 
respondent. He had, however, mentioned in 
the said order that the respondent did not 
bear a good character and was reported to 
be leader of desperados and was facing trial 
in a criminal case along with his gang. From 
this order, it does appear that the respon- 
dent was facing trial in a criminal case along 
with his gang, because he was leader of 
desperados. If it has been found by the 
Appellate Authority that no criminal case 
was pending against him, it can legitimately 
be inferred that he was not a leader of des- 
perados, because it was on that account that 
he was facing trial in a criminal case along 
with his gang. 


7. The case set up by the respondent 


was that he was a respectable citizen and 
held in esteem by the public and this would 
be apparent from the fact that he was elect- 
ed a member of the Gram Panchayat of his 
village about 5 years ago and was appointed 
Sarpanch. He had never been prosecuted 
in any criminal case in any Court up-till 
now. This assertion made in his affidavit 
was not contradicted by the State. It is 
proved on the record that there was serious 
hostility between: Mangat Rai and the Sta- 
tion House Officer, so much so that he had 
filed a criminal complaint against the latter 
jn the Court of the Chief Judicial Magis- 
trate, Amritsar. It was on the report of this 
very Station House Officer that the impugn- 
ed order had been passed by the District 
Magistrate. Under these circumstances, in 
the impugned order, even assuming that it 
was an administrative one, there should have 
been a reference to some material on’ the 
basis of which the District Magistrate came 
to an independent conclusion that the res- 
pondent was not a man of good character 
and was a leader of desperados. 


8. Admittedly, there is no reference 
to any such material either in the order of 
the District Magistrate or in that of the Ap- 
pellate Authority. In the circumstances of 
this case, in my opinion, the impugned order 
should have indicated that the authority can- 
celling the licence had applied its mind and 
come to its own independent conclusion. This 
would have been so, if there was reference 
to some material on the basis of which the 
Dist. Magistrate or the Appellate Authority 
concluded that the respondent was a man of 
bad character and a leader of desperados. In 
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both the impugned orders, this material is 
lacking. As already mentioned, the. learned 
Single Judge has found that there was no 
material on the record to show that a case 
was actually pending against the respondent 
or that he wes a leader of desperados and 
that he was facing trial along with his gang. 
It has, therefore, to be concluded that in this 
case the finding of the District Magistrate 
that the respondent did not bear a good cha-} : 
racter or was reported to be a leader of 
desperados was based on no evidence what- 
soever, and this finding, consequently cannot 
be sustained. The cancellation of the licence 
on the basis of this finding was thus invalid 
in law. i 

9. In. view of what I have said 
above, this appeal fails and is dismissed, but 
there will be no order as to costs. 


SINGH, Ju— 10. I agree. 
Appeal dismissed. 
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: (F 60 C 8) 
GOPAL SINGH, J. 

Punjab State, Appellant v. M/s. K. K. B. 
Mills, Ludhiana, Respondent. 

F. A. F. O. No. 72 of 1969, DJ- 27-7- 
1971, from order of A. C. Rampal, Sub-J., 
ist Class, Ludhiana, D/- 1-5-1969. 

(A) Arbiation Act (1940), Section 33 
— Scope. (@ara © 

In a petition under Section 33 Court 
cannot enter into the realm of merits per- 


. taining to the nature of a dispute and seek 


its determination. Settlement of a dispute 
e.g., pertaining to the belated supply of 
goods is the privilege and function of the 

bitrator anc Court has nothing to do with 
it. : (Para 7) 

(B) Deed — Construction — Deed con- 
taining general conditions of contract of sup- 
plying goods on one side in print and spe 
cial conditions in type on the other side — 
Parties signing only on type side — Held 
even so conditions on both sides would ap- 
ply. (Para 6) 

H. L. Sibal, Advocate-General, Punjab 
with S. C. Sibal, for Appellant; D. N. 
Awasthy, Sr. Advocate, for Respondent. 

JUDGMENT:— This is first appeal by 
the Controller of Stores, . Punjab against 
Messrs. K. K. K. Mills of Ludhiana from 
the order of Shri Amir Chand Rampal, Sub- 
Judge, 1st Class, Ludhiana, dated May 1, 
1969, holding in a petition under Section 33 
of the Arbitration Act, 1940 that the dis- 
pute was not referable to arbitration. 

2. Facts leading to the appeal are 
as under:— 

An order was placed on behalf of the 
appellant with the respondent for supply of 
certain goods specified therein. That order 
is marked as Exhibit P. 1. In that ordey, 
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there are given special conditions on page 1 
in type whereas there are given general con- 
ditions in print overleaf. The order was 
complied with and the goods were supplied by 
the respondent, to the appellant. It is stat- 
ed that the amount due on the basis of the 
goods supplied was also paid to the respon- 
dent. On October 25, 1967, some audit ob- 
jection was raised that there had been delay 
in the delivery of goods by the respondent 
according to the terms of the conditions for 
the supply of goods. This objection gave 
rise to a dispute between the parties. The 
matter in dispute was referred to arbitrator 
for settlement. A petition was filed on July 
8, 1968, under Section 33 of the Arbitration 
Act by the respondent contending that there 
did not exist any arbitration agreement be- 
tween the parties and that the matter could 
not be referred. to the arbitrator. In reply, 
the appellant opposed the petition and plead- 
ed that condition No. 6 of the general con- 
ditions was an arbitration clause and the matter 
in dispute’ was determinable only by the 
arbitrator and not otherwise. Condition No. 
6 runs as follows:— 


“All disputes between (parties) arising 
out of this contract or in relation thereto 
or with respect to the meaning or effect of 
any term of condition of the contract or 
the rights or liabilities of the parties under 
this contract shall be referred to the arbi- 
tration of the Controller of Stores, Punjab 
acting as such at the time of the reference, 
or if he shall be unable or unwilling to act 
to the arbitration of any other officer of the 
Punjab Government nominated by him and 
the award of the arbitration shall be conclu- 
sive and binding on the parties.” 

3. The pleadings of the parties gave 
rise to the following issues:— 

“(1) Was the impugned supply order not 
subject to all the conditions printed and 
typed over it? 


(2) Was there any dispute between the 
parties to be referred to the arbitration?” 

4, On both the issues, the trial Court 
gave findings against the appellant and in 
favour of the respondent. Hence this appeal. 

5. The counsel for the appellant has 
argued that the findings given on both the 
issues are unsustainable. l 


6. The trial Court has taken the view 
that since the respondent appended his sig- 
nature in token of the acceptance of the 
terms of contract of supply of goods only 
on the first page and did not sign on the 
next page, the respondent could not be 
aware of the general -conditions printed on 
the second page of Exhibit P. 1 and. that 
the respondent could not have known about 
condition No. 6, in terms of which the dis- 
putes between the parties are referable to 
arbitration. The document of letter of sup- 
ply, Exhibit P.1 is one consolidated docu- 
ment. The terms of the contract exist on 


` State v. K. K. K. Mills (Gopal Singh J.) 


- mination. 


[Prs. 2-7] P.&H. 27 


either side of it. It is very difficult to ac- 
cept the view taken by the trial Court that 
the general conditions mentioned overleaf 
had not been separately signed on behalf of 
the respondent and consequently are not 
binding on the respondent. I have scrutinis- 
ed the three special conditions on the first 
page in the second column. Condition No. 1 
provides that joint inspection will be carried 
out before the despatch. Condition No. 2 
provides that quantity along with sizes and 
despatching instructions will be intimated by 
some indenting) officer. Condition No. 3 
provides that 10 per cent of the value of 
the order should be deposited as security 
within a week. Conditions Nos. 1 and 3 
are altered conditions recast by alteration 
of the corresponding general conditions num- 
bered as 3 (i) and 4 on the back of docu- 
ment, Exhibit P.1, whereas Condition No. 2 
is entirely a different condition and is in ad- 
dition to the general conditions printed over- 
leaf. It is not open to the respondent to con- 
tend that he was bound by the special condi- 
tions typed on the first page of the docu- 
ment but he had nothing to do with the 
general conditions printed on its back on 
the second page. Conditions on both sides 
of the document are binding on the res- 
pondent. He cannot wriggle out of his lia- 
bility under the agreement for reference to 
arbitration as given in condition No. 6 exist- 
ing in the general conditions given in that 
document. The trial Court has thus not 
taken correct view in coming to the conclu- 
sion that Condition No. 6 providing for re- 
ference of disputes whatsover between the 
parties to arbitration is not binding on the 
respondent. ; 


7. Shri D. N. Awasthy appearing on 
behalf of the respondent contended that the 
various terms of the contract having been 
performed and the contract of supply of 
goods having been fully executed, no dis- 
pute survived between the parties and con- 
sequently under Condition No. 6 of the 
general conditions, nothing could be refer- 
red to arbitration. Even if a contract has 
been executed, there may arise a dispute 
between the parties pertaining to the non- 
compliance with the terms of contract enter- 
ed into between the parties. In the present 
case, the case of the appellant is that there 
was belated supply of goods ordered to be 
supplied by the respondent and consequently 
the appellant is entitled to claim damages. 
In a petition under Section 33, Court cannot 
enter into the realm of merits pertaining to 
the nature of a dispute and seek its deter- 
In the present case, it is being 
alleged by the appellant that there does exist 
a dispute between the parties pertaining to 
the delayed supply of goods by the réspon- 
dent to the appellant and that fact is being 
denied in reply by the respondent. Settle- 
ment of that dispute is the privilege and 
function of the arbitrator and Court has 


nothing to do with it. Thus, the point rais- 
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ed has force and the view taken by the trial 
Court under Issue No. 2 is not sustainable. 

8. For the foregoing reasons, I allow 
the appeal and set aside the order of the 
trial Court ‘dated May 1, 1969. There will, 
however, be no ordes as to costs 


Appeal allowed, 
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(V 60 C 9) 
D. K. MAHAJAN, J. : 
- Sain Dass, Appellant v. Sardari Lal 
and others, Respondents. _ 

Second Appeal No. 1693 of 1961, Df- 
9-3-1972, against decree of Shri G. K.. Bhat- 
nagar, Sr. Sub-J., with „enhanced appellate 
powers, Gurdaspur, D/- 25-7-1961. 


Index Note: Punjab Security of Land 
Tenures Act (10 of 1953), Section 17-A — 
Sale in favour of the temant along with 
one other — In absence of specification of 
shares im the sale deed both must be presum- 
ed to have purchased equal shares and a pre- 
emption suit will fail qua half of the land, 
AIR 1929 Ail 817 and (1963) 65 Punj IR 
1926, Followed. . (Para 
Cases Referred: Chronological Paras 


(1970) 72 Punj LJ 153 = 72 Punj LR 


371, Damodar v. Hari Singh 4, 5, 6 
(1963) 65 Punj LR 1026 = 1963 Gat 
a a A aca Singh v. ae Pa 
(1563) 64 Punj LR 1152 = 1962 Cur 
F 12, Jang Singh y. Hardial Pr 
' Sin l » 3, 6 
AIR 1929 All 817 = 1929 AL LY. 
1196, Abdullah v. Ahmad } 
S. S. Mahajan, for Appellant; H. L. 


Sarin, Senior Advocate with M. L. Sarin, 
for Respondents, 

JUDGMENT :— This second appeal 
is directed against’ the decision of the 
Senior Subordinate Judge reversing on ap- 
peal the decision of the trial Court dismis- 
sing the plaintiff's suit. 


2. The land in dispute was sold by 
Kashmiri Lal in favour of the defendants 
Sain Dass and Sawan Mal for a sum of 
Rs. 900/-. Whe sale-deed was registered on 
18th July, 1959.  Sardari Lal son of 
Bashambar Dass brought the present suit 
for pre-emption on the ground that he had 
a superior right of pre-emption as against 
the defendants. The defendants took the 
stand that the suit was for partial pre-emp- 
tion and that they were the tenants of the 
vendor in respect of the land sold and, 
therefore, the suit was not maintainable, 
This plea was taken in view of the provi- 
sions of Section 17-A of the Punjab Secu- 
rity of Land Tenures Act (10 of 1953), Ths 
trial Court held that the plaintiff had a 
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superior right of pre-emption and that the 
suit was not for partial pre-emption, but- 
dismissed the suit on the ground that one - 
of the vendees was a tenant. On appeal | 
by the pre-emptor, the lower appellate . 
Court, relying upon the principle tbat- the ` 
tenant had joined a stranger with himself 
and was thus relegaied to the position of 
a stranger could not get the benefit of Sec- 


` tion 17-A, reversed the decision of the trial 


Court and decreed the plaintiff’s suit. It 
was held by the lower appellate Court that 
the sale was indivisible. Against this deci- 
sion, the present second appeal has been 
preferred by Sain Dass who has been found 
to be a tenant by the two Courts below, 
which finding is immune from attack in 
second appeal. i 

3. The contention of the learned 
counsel for Sain Dass is that he is entitled 
to defeat the plaintiff’s suit qua of the 
land in dispute, in view of the provisions 
of Section 17-A of the Act. The learn 
counsel for the respondent-pre-emptor how- 
ever, contends that the sale being indivisible, 
the suit cannot feil as Section 17-A is 
subject to a rider that the sale to a tenant 
along with others is a divisible sale and 
not an indivisible sale, In other words, 
the argument is that if the shares of the 
vendees are specified, the pre-emption suit 
will fail wtih regard to the share of the 
tenant in the land sold of which he is a 
tenant. 


4. Curiously enough, both the coun- 
sel ect Dees reliance on Jang Singh v. Har- 

dial Singh, (1962) 64 Punj LR 1152, Gur- 
bachan Singh v. Mohinder Singh, (1963) 65 
Punj LR 1026 and Damodar v. Hari Singh, 
(1970) 72 Punj LI 153, for their respective 
contentions. 


5 In my opinion, the contention 
of the learned counsel for the appellant is 
sound and must prevail, In Gurbachan 
Singh’s case, (1963) 65 Punj LR 1026 which 
is the leading authority and which has been 
followed in Damodar’s case, (1970) 72 Punj 
Lj 153, it was held:— 


“Tt is the tenant who is protected by 
Section 17-A of the Punjab Security of 
Land Tenures Act and not the sale as such 
and consequently the interest of the tenant 
in the land sold has to be- determined 
whenever there is a sale by the owner in — 
favour of the tenant along with others. 
Only the land sold to, the tenant is exempt- 
ed from pre-emption.” 


For the above view the learned Judges plac- 
ed reliance on Jang Singh’s case, (1962) 64 
Punj LR 1152. 


6 The sole controversy before me 
is on a very limited ground. According to 

. Sarin, unless the shares are specified 
in the sale-deed, the provisions of Section 
17-A of the Act cannot be given effect to, 
whereas according to the learned counsel 
for the appellant, in case where the shares 
are not ed a presumption in law 
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arises that the shares are equal. In other 
words, these shares would be deemed to be 

ified. (Reliance in this connection ‘is 
placed on Abdullah v. Ahmad, AIR 1929 
All 817, wherein it was observed: 

“In absence of specification .of the 
shares purchased by two persons in the 
sale deed it must be held that both pur- 
chased equal shares.” : 
1 fail to see how the specific mention of 
the shares in the sale-deed would stand 
on a better footing, than when there is no 
specification of shares and the shares can 
be ascertained on the presumption of law 
noticed in Abdullah’s case, AIR 1929 All 
817. In principle, I see no distinction in 
the two types of cases. It is only where 
it is impossible to ascertain the shares either 
from the sale-deed or on a presumption of 
law that the observations in Jang Singh’s 
case, (1962) 64 Punj LR 1152, Gurbachan 


Singh’s case, (1963) 65 Pun LR 1026 
and Damodar’s case, (1970) 72 Punj 
LJ 153 that where the shares are 


unascertainable the tenant will not be en- 
titled to the benefit of Section 17-A when 
he has joined with him strangers in the 
purchase, would apply. In the present case, 
it has to be held that the shares are ascer- 
tainable. The share of the tenant is one- 
half and to the extent of one-half the 
plaintiff’s suit had to fail in view of the 
mandatory provisions of Section 17-A of 
the Act. 


7. For the reasons recorded above, 
I allow the appeal partly. The plaintiffs 
suit will stand dismissed qua half of the 
land in dispute, but the decree qua the 
other half of the land will stay. The plain- 
tiff will only be required to pay half of the 
sale consideration. The. amount paid in 
excess of half of the sale consideration be 
refunded to him. There will be no order 
as to costs. . 

8. On the oral request made by the 
learned counsel for the respondents, I grant 
them the certificate under clause 10 of 


the Letters Patent. 
- Order accordingly. 
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(V 60 C 19) 
PREM CHAND PANDIT, J. 

The State of Punjab, Petitioner v. Land 
Acquisiition Collector, Kapurthala and 
others,. Respondents. 

Civil Revn. No. 130 of 1972, D/- 64- 
1972. : 

Index Note:— (A) Constitution of 
India, Art. 227 — Where a party whose ap- 
plication under Section 18, Land Acquisi- 
tion Act, has been rejected did not avail 
himself of the remedy by way of revision 
under Section 18 (3) he cannot be permit- 
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ted to by-pass the statute by moving a 
petition under Art. 227. @ara 

I. S. Vimal for Advocate General, Pun- 
jab, for Petitioner; K. S. Raipuri, for Res- 
pondents Nos. 2 to 6. 

ORDER:— The land of the respon- 
dents was compulsorily acquired by the 
Government under the Land Acquisition 
Act, 1894 hereinafter called the- Act, pre- 
sumably for some public purpose. The 
Land Acquisition Collector gave his award 
regarding the said land on 30th October, 
1970. Dissatisfied with the award, the 
State of Punjab moved an application 
under Section 18 of the Act on 28th April, 
1971, for making a reference to the Civil 
Court for the reduction of the compensa- 
tion amount. This application was rejected 
by the Land Acquisition Collector on 3rd 
May, 1971, on the ground that it had been 
filed beyond limitation. Against that order, 
the present petition under Article 227 of 
the Constitution has been filed by the State 
of Punjab on 22nd November, 1971. 


Be A preliminary objection has been 
taken by the learned counsel for the respon- 
dents that the petitioner should have filed 
a revision petition under Section 115, Code 
of Civil Procedure, against the impugned 
order, as provided in Section 18 (3) of tho 
Act. The limitation for filing such an ap-- 
plication is, admittedly, 90 days under Arti- 
cle 131 of the Limitation Act, 1963. The 
said limitation being over, the State Gov- 


‘ernment has, therefore, chosen to make a 


pines under Article 227 -of the Constitu- 
on. 

3. I find merit in this contention. 
Section 18 (3) of the Act reads: 

“18 (3). Any order made by the Col- 


- lector on an application under this section 


shall be subject to revision by the High 
Court, as if the Collector were a Court 
subordinate to the High Court within the 
meaning of Section 115 of the Code of Civil 
Procedure.” 





Conse- 
quently, the State of Punjab should have 
filed an application under Section 115, 
Code of Civil Procedure in this Court. The 
limitation for such an 
mittedly 90 days. 
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tioner was negligent in not doing so, it 
cannot be permitted to by-pass the statute 
by moving a petition under Article 227 of 
the Constitution at this belated stage. On 
this ground alone, I decline to interfere 
with the impugned order, especially when 
I am informed by the learned counsel for 
the respondents that the petitioner did not 
pay the cempensation amount even assessed 
by the Land Acquisition Collector to his 


clients, in spite of the fact that it had dis- 


possessed them and taken possession of 
their lands. 


5 J would, therefore, 


reject this 
petition with costs. 


Petition rejected. 
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(V 60 C 11) 
D. K. MAHAJAN, J. 
Santa Singh, Appellant v. 
Singh and others, Respondents. 
Second Appeal No. 560 of 1969, DJ- 
7-3-1972 from decree of Sri S. R. Seth, 
Addl. Dist. J., Karnal, D/- 4-1-1969. 
Index Note:— (A) Punjab Pre-emption 
Act (1 of 1913), Section 4 — Sale of lease- 
hold rights is not pre-emptible. 


Brief Note:-— (A). The right of pre- 
emption under Section 4 of the Punjab Pre- 


Basanta 


emption Act is in respect of a sale. A sale 
necessarily implies transfer `of ownership. 
Lease is not transfer of ownership. 1907 
Punj. Records 136, Followed. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1914 Lah 290 = 1914 Punj LR 

187, Amar Singh v. Sadhu Singh 6 
1907 Pun Re Na. 136 = 1907 Pur 

WR 189, Bhagwan Das v. Sidhu 5 


C. L. Lakhanpal with I. S. Vimal, for 
Appellant; A. S. Sarhadi, Sr. Advocate with 
N. S. Bhatia, for Respondents. 

JUDGMENT :— This order will dis- 
pose of R.S.As. Nos. 560 and 561 of 1969. 


There is no merit in either of these appeals 
and both must fail. As the points of law 


and some facts are common to both these. 


appeals, I have thought it proper to decide 
both of ‘them by a common judgment. 


. An area of land measuring 110 
Kanals and 10 Marlas was taken on lease 
by Sobha Singh, Basant Singh and Santa 
Singh. The lease was for a period of 99 
years and is described as a Patta for that 
period. It commenced in Kharif 1962 and 
was to end in Rabi 2062. It was for a fix- 
ed consideration amounting to Rs. 3000/-. 
Sobha Singh died and on his death his 
share was inherited by his two sons and 
his widow, that is, Santa Singh, Basant 
Singh and Mst. Jind Kaur in equal shares, 
On June 8, 1966, Basant Singh sold his 
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share which is equal to.4/9th share of the 
land detailed in paragraph 1 of the plaint 
with ancillary rights in tubewell etc. to 
Bawa Singh and others, defendants Nos. 2 
to 6, for a sum of Rs. 6000/-. 


3. On the 16th of June, 1966, Mst. 
Jind Kaur sold her 1/9th share of the agri- 
cultural land detailed in paragraph 1 of the 
plaint in suits Nos. 148/787 of 1966 to de- 
fendants Nos. 2 to 5 for Rs. 1500/-. Santa 
Singh being a co-sharer in the lease hold 
Tights acquired by his father and brother 
brought the two suits to pre-empt these 
two sales on the ground that the land in 
dispute had been sold and he being a co- 
sharer in the Khata was entitled to pre- 
empt the same under Section 15 (1) of the 
Punjab Pre-emption Act. These suits were 
resisted by the vendees and on the pleadings 
of the parties, the following issues were 
framed:— 

(1) Whether the plaintiff has a superior 
right of pre-emption? 

(2) Whether the plaintiff has waived 
his right? 

(3) Whether the suit for 
lies? 

(4) Whether the vendees are entitled 
for stamp end registration. If so, how 
much? 


4. The trial Court decreed the suits 
on the findings that the plaintiff had a 
superior right of pre-emption, that he had 
not waived his right and that the suit for 
pre-emption lay and that the vendees were 
entitled to stamp and registration expenses. 
The vendees preferred two separate appeals 
and both these appeals have been allowed 
Court. The short 
ground on which the appeals have been 
allowed is that the sale which is sought to 
be pre-empted is sale of lease-hold rights 
and not of sale of ownership rights. The 
result was that the suits for pre-emption 
have failed. The pre-emptor has filed the 
present two appeals. 


. & Mr. Lakhanpal, learned counsel 
for the pre-emptor, has raised a brand new 
plea which is nowhere raised either in the 
pleadings or in the trial Court or in the 
lower appellate Court. The plea is this 
that the lease-hold rights acquired in the 
year 1962 were in fact not lease-hold 
rights but the transaction was given the 
guise of a lease, and in fact the land mea- 
suring 110 Kanals and 10 Marlas was sold 
to Santa Singh, his brother Basant Singh 
and their father Sobha Singh. If this plea 
had been rasied and it had been found that 
the transaction, which was termed as a 
lease for 99 years was in fact a sale, the 
case would have presented no difficulty. It 
was perfectly open to the pre-emptor to 
come to Court on the plea that the so-called 
lease of 99 years was in fact a sale, but 
that is not his case. In the plaint it is spe- 
cifically mentioned that the land measuring 
110 Kanals and 10 Marlas was leased out 


pre-emption 
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to the plaintiff, his father and his brother 
in the year 1962 and the present sales have 
been made out of that land. Therefore, 
the very basis of the argument that the sale 
is of ownership rights in land dnd not of 
lease-hold rights is without any foundation. 
The question whether a transaction is a 
lease or sale is a question of fact and not 
a question of law. No facts have been 
brought on the record to prove that the 
lease of 1962 was in fact a sale’ As a 
matter of fact, the plaintiff himself termed 
that as a lease and not as a sale. A party 


cannot be allowed to shift his stand specifi- 


cally taken in the plaint and set up a brand 
mew case in second appeal. Therefore, the 
only question that is germane for the deci- 
sions of these appeals is whether the sale 
of lease-hold rights is pre-emptible. The 
learned counsel for the appellant fairly and 


frankly ‘conceded that a sale of lease-hold - 


tights is not pre-emptible and in any case 
if any authority is needed, reference may 
be made to Bhagwan Das v. Sidhu, 1907 
Pun Re No. 136. The right of pre-emption 
under Section 4 of the Punjab Pre-emption 
Act is in respect of a sale. A sale neces- 
sarily implies transfer of ownership. Lease 
is not transfer of ownership. Therefore, 
the present transaction is not pre-emptible 
and the lower appellate Court was right in 
coming to that conclusion. 


6. It is mot necessary to refer to a 
large number of decisions relied on 
by the’ learned counsel for the ap- 


pellant including Amar Singh v. Sadhu 
Singh, AIR 1914 Lah 290. The basic 
rule in these decisions is that it is 


open to a pre-emptor to prove that a tran- 
saction which is labelled as a lease is in 
fact a sale. There can be no dispute with 
this contention. But on the facts of the 
present case this contention was never rais- 
ed, and the trial Court proceeded on the 
firm and agreed basis that the transaction 
of 1962 was a lease. 


7. For ‘the reasons recorded above, 
both these appeals fail and are dismissed 


with costs. 
Appeals dismissed, 
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(V 6 C 12) 


A. D. KOSHAL, J. 


Harbhajan Singh, Petitioner v. State of 


Punjab and others, Respondents. 


Civil Writ No. 978 of 1970, DJ- 9-9- 


1971. 

Index Note-— (A) Punjab  Co-opera- 
tive Societies Act (25 of 1961), Section 26-B 
(2) Gnserted by Act of 1969) — “Has serv- 
ed on the Committee” — Provision applies 


to a person who has served on the commit- 
ara i aa EIR A EEE A eee 
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-years but under bye-law 
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tee for six years even before amendment 
came into force. 


Brief Note:— (A) It is true that the 
sub-section (2) has no retrospective effect 
but then all that it means is that the provi- 
sions thereof are to be operative only in 
the case of a person who seeks election to 
a committee on or after the 10th of Sep- 
tember, 1969 i.e. the date on which the sub- 
section was enacted, so that they cannot be 
applied to a case in which the question of 
eligibility of a person arose before the said 
date. But in so far as the fulfilment of 
the conditions of ineligibility of a candidate 
is concerned, it has nothing to do with the 
question of retrospectivity of the sub-section 
and such conditions must be taken to be 
those prescribed by it. The conditions do 
not Jay down that the candidate must be 
serving on the committee on the date of 
the: commencement of the amendment be- 
fore the conditions would come into play. 
Thus he would be ineligible even if he has 
served on the committee for six years be- 
fore 10-9-1969. AIR 1958 All 323, Rel. on. 

(Para 2) 

Index Note:— (B) Punjab Co-operative 
Societies Act (25 of 1961), S. 26-B (2) — 
“Hias served” — Im order to attract ime 
eligibility service need not be of a particular 
type — Period of six years would be count- 
ed without reference to manner in which 
the candidate became member i.e. whether 
by election, nomination or co-option. 

(Para 3) 

Index Note:— (C) Punjab Co-operative 
Societies Act (25 of 1961), S. 26-8 (2) — 
Period of six years —- Term of office of 
member as an elected member being for 3 
34 member per- 
mitted by Board to continue to serve as 2 
member — Such period to be treated as 
part of period of six years. (Para 4) 

Index Note:— (D) Constitution of 
India, Art. 226 — Alternative remedy — 
Alternative remedy not equally effective — 
Question going to the root of the matter 
and injustice done being manifest — Peti- 
tion under Art. 226 held should not be 
thrown out on ground of alternative reme- 

dy being available. (1964) 66 Punj LR 
1185, (1965) 67 Ponj LR 672, Rel. on. 
(Para 5) 

Index Note:— (©) Constitution of 
India, Art. 226 — Writ petition against 
affairs of private body — Maintainability. 

Brief Note:— (E) Where the petition 
seeks a writ quashing the action taken by 
an officer of the Co-operative Department 
of the Punjab Government in contravention 
of his statutory obligations, the enforcement 
of it cannot be said to lie outside the 
ambit of the writ jurisdiction of the High 
Court merely on account of the fact that 
the Mills’ in relation to the affairs of which 
all the questions in controversy have arisen 
is a private body and not a statutory insti- 
tution. (Para 6) 
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Cases Feferred: Chronological 


(1965) 67 Punj LR 672 = 1965 Cur 
LJ 482, Nathu Ram v. State of 


Punjab 
(1964) 66 Punj LR 1185, Devi Ram vy. 
State of Punjab 
AIR 1958 All 323 = 1958 All LY 5, 
Mubarak Mazdoor v. K. K. Banerji 2 
Sh. Kuldip Singh with R. L. Aggarwal, 
R. S. Mongia and J. S. Narang, for Peti- 
toner; K. S. Keer, for Advocate-General 
(Punjab) (for Nos. 1 to 3) and B. S. Bindra 
with J. C. Verma (for No. 5), for Respon- 
ts. 


Paras 


ORDER:— This petition under Articles 
226 and 227 of the Constitution of India 
seeks a writ of certiorari quashing the order 
dated the 13th of March, 1970 (Annexure 
‘A’ ‘to the petition) of the Joint Registrar, 
Co-operative Societies, Punjab (respondent 
No. 3) and declaring that the election of 
Kulwant Singh (respondent No. 4) to the 
Executive Committee of the Janta Co-ope- 
rative Sugar Mills Limited, Bhogpur (here- 
inafter referred to as the Mills) is null and 
void, and has arisen in these circumstances. 
The Mills is a co-operative society register- 
ed under the Punjab Co-operative Societies 
Act, 1961 (hereinafter called the Act) and 
the Punjab Co-operative Societies ‘Rules, 
1963 (hereinafter referred to as the Rules). 


The governing body of the Mills which . 


under its bye-laws is known as the Board 
of Directors, and is hereinafter referred to 
as the Board, was to be elected in the 
month of March, 1970, and according to 
the programme drawn up by the “Manager”, 
the last date for filing of nomination 
papers by candidates was the 6th of March, 
1970. The scrutiny of nomination papers 
took place on the 7th of March, 1970, by 
when only three candidates, namely, the 
petitioner, Kulwant Singh respondent No. 4 
and one Mast Ram were left in the field 
in so far as the election from one of the 
coes namely, Zone No. 4, was concern- 


The petitioner objected to the accept- 
ance of the nomination papers of respon- 
dent No. 4 on the ground that the latter 
had already served on the Board for a 
period of more than six years and was, 
therefore, ineligible for election to ths 
` Board according to the provisions of sub- 
section (2) of Section 26-B read with clause 
(b) of Section 2 of the Act. These provi- 
sions are to the following effect: 


. 2. In this Act, unless the context 
otherwise requires:— 
* # * - 8 * 
(b) ‘committe? means the governing 
body of a co-opzrative society by whatever 
name called, to which the management of 
the ay of the Society is entrusted;” 


(2) No person shall be eligible for be- 
fog elected to the committee of any co- 
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operative society after he has served on the 
committee of that society, whether before 
or after or partly before and partly after 
the commencement of the Punjab Co-ops. 
rative Societies (Amendment) Act, 1969, for 
a continuous period of not less than six 
years, unless a period of not less than three 
years has expired since he last so served. 


Explanation For the purpose of com- 
puting the period of six years under sub- 
section (2), if a person ceased to serve on 
the committee on account of resignation 
tendered by him he shall be deemed to have 
so served for the full term in which resig- 
nation was tendered.” 


Respondent No. 3, who was function- 
ing as the Returning Officer, rejected the 
objection summarily on the same day and 
finally (after he had given a detailed hear- 
ing to the parties in pursuance of a direc- 
tion issued by the Registrar, Co-operative 
Societies, Punjab, respondent No. 2) on ths 
13th of March, 1970 and accepted: the no- 
mination papers of respondent No. 4 
through the impugned order which is ap- 
pended as Annexure ‘A’ to the petition and 
which was based inter alia on the findings 
given below: 


(a) Respondent No. 4 served on the 
Board for a continuous period of more 
than six years from 10-10-1960 to 11-7-1968 
but in the following capacities:— 

(i) Elected Director . from 10-10-1960 

Gi) Co-opted Directon from 14-6-1964 
to 4-12-1966. 


(ii) Nominated Directoy from 5-12- 
1966 to 11-7-1968. 


(The correctness of this finding was 
accepted at the hearing before respondent 


No. 3 by learned counsel for respondent 
No. 4). . 


(b) The provisions of sub-section (2) 
of Section 26-B of the Act which was 
added to the Act by the Punjab Co-opera- 
tive Societies (Amendment) Act, 1969 (here- 
inafter referred to as the amending Act) 
apply only to persons who were serving on 
the Board on the 10th of September, 1969, 
Le. the date of commencement of the am- 
ending Act. 


The election from Zone No. 4 took 
place on the 14th of March, 1970, and 
respondent No. 4 was declared successful 
while the petitioner, who boycotted the 
election, was defeated. 


2. It is the case 
that the interpretation put by respondent 
No. 3 on the provisions of sub-section (2) 
of Section 26-B of the Act is wholly mis- 
conceived and I am of the same view. That 
interpretation was arrived at by respondent 
No. 3 thus: 


“I have carefully heard the arguments 
of both the parties and have come to the 
conclusion that the Punjab Co-operative 
Secieties (Amendment) Act, 1969, has no 


‘to 13-6-1964. 


of the petitioner 
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retrospective effect. Therefore, Section 
26-B (2) is applicable to the persons who 


were on the committee of a society on the 
day this amended Act came into force. I 
have considered the meanings of the words 
‘whether before’ occurring in Section 26-B 
(2).. These words have a meaning which 
is quite distinct and- different from giving 
retrospective effect. These apply to ‘the 
persons who were on the committee on the 
day of the commencement of the amended 
: Act for a period of not less than six years 
and do not apply to the persons who were 
not members on the committee at the time 
of commencement of the Act.” 

It is true that the sub-section has no 
retrospective effect but then all that it 
means is that the provisions thereof are to 
be operative only in the case of a person 
who seeks election to a committee on or 
after the 10th of September, 1969, i.e., the 
date on which the sub-section was enacted, 
so that they cannot be applied to a case 
in which the question of eligibility of a 
person arose before the said. date. But in 
so far as the fulfilment of the conditions 
of ineligibility of a candidate is concerned, 
it has nothing to do with the question of 
tetrospectivity of the sub-section and such 
conditions must be taken to be those pres- 
cribed by it. They. are— 

(a) The candidate concerned has serv- 
ed on the committee in question (whether 
before or after or partly before and partly 
after the 10th of September, 1969) for a 
continuous period of not Jess than six years. 

(b) A period of three years has not 
expired since he last so served. 

According to the language of the sec- 
tion whenever a person seeks election to a 
committee on or after the 10th of Septem- 
ber, 1969, he would be ineligible if he 
fulfils the above conditions neither of which 
lays down that he must be serving on the 
committee on that date before the condi- 
tions would come into play. For the pro- 

osition to the contrary propounded by 
learned counsel for the contesting respon- 
dents reliance was placed on the expression 
“has served” occurring in the sub-section. 
His contention was that the expression 
meant “has served and is still serving”. 
This contention is based on the erroneous 
assumption that the expression is a present 
perfect continuous tense of the verb “to 
serve”. The correct position is that the ex- 
pression is the present perfect and not the 
present perfect continuous tense of the verb 
“to serve” and means that the act of serv- 
ing has already been completed or it was 
done and may be (but not necessarily is) 
continuing. The present perfect continuous 
tense of the verb “to serve” would be “has 
been serving” and that is not the expres- 


sion which the legislature has used (although’ 


even if such an expression had been em- 
ployed by the legislature, it is difficult to 
_ see how it would make the section mean 
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that the conditions of ineligibility must 
exist on the date of commencement of the 
amending Act). 

Reference may here be made to Muba- 


‘yak Mazdoor v. K. K. Banerji, AIR 1958 


All 323, in which the expression “who has 
been a Judge” occurring in the proviso to 
sub-section (3) of Section 86 of the Repre- 
sentation of the People Act, 1951 was in 
controversy. That proviso runs thus; 

_ “Provided * * * that if the Elec- 
tion Commissioner considers it expedient 
so to do, it may appoint a person who has 
been a Judge of a High Court as the mem- 
ber of a Tribunal.” 

O.-H. Mootham, C. J, and A. P. Srivas- 
tava, J., who decided the case held that 
under the proviso the Election Commission 
was empowered to appoint a person who 
had at one time held the office of a Judge 
of a High Court, it being immaterial that 
he was a retired Judge. 

In so holding they observed: 

“The petitioner’s contention is that the 
proviso to Section 86 (3) must be interpret- 
ed strictly according to the rules of gram- 
mar and that, when so interpreted, the 
words ‘has been’ (in the phrase ‘has been 
a Judge’) signify’ that the person eligible for 
appointment must not only have held, but 
be then holding, office as a Judge; and 
that accordingly a retired Judge is not eligi- 
ble for appcintment. This argument is bas- 
ed on the assumption that ‘has been’ is a 
present perfect continuous tense. This as- 
sumption in our opinion is not correct. 
‘Has been’ when not followed by a parti- 
ciple is the present perfect tense of ‘to be’, 
and accordingly indicates that the state of 
being has existed and may be (but not 
necessarily is) continuing. For example, 
the statement ‘A has been to Ceylon’ indi- 
cates that A has visited Ceylon but is not 
there now; whereas the sentence ‘The baby 
has been ill all day’ implies not only that 
the baby has been ill but is still i. 

On the other hand “Y has been'a sol- 
dier’ excludes neither the possibility that Y 
is still a soldier nor that he has ceased to 
be one. We are clearly of opinion that the 
phrase ‘a person who has been a Judge’ 
means a person who has at some time, held 
office as a Judge, but that it does not ne- 
cessarily mean that the person must be 
holding office as a Judge at the time of his 
appoiuonent as a member of the tribu- 
n DR - 


On a parity of reasoning the expression 
“has served” occurring in sub-section (2) of 
Section 26-B of tbe Act must bear the in- 
terpretation which I have given to it above. 

The matter may be looked upon from 
another angle. The words “whether before 
or after or partly before and partly after 
the commencement” occurring in the sub- 
section would show that all persons who 
fall within any of the following three cate- 
gories would be ineligible for election to a 
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committee of a co-operative society for a 
period of three years reckoned as mention- 
ed in the sub-section: 

(i) Persons who have served on the 
committee for a continuous period of six 
years before the 10th of September, 1969, 
and, according to the interpretation put by 
me earlier on the expression “has served”, 
whether or not they continued to so serve 
till that date. 

(ii) Persons who start gerving on the 
committee at any time after the 10th of 
September, 1969, and complete a period of 
six years of continuous service. 

Gii) Persons who started serving on 
the committee before the 10th of Septem- 
ber, 1969, and whose continuous period of 
service of six years expired after the 10th 
of September, 1959. . 

Now if the interpretation put upon the 
sub-section by respondent No. 3 is adopted 
persons falling under category (ii) would 
certainly not become ineligible for an elec- 
tion to the committee and that is obviously 
an absurd result which renders the word 
“after” occurring in the sub-section for the 
second time, wholly redundant. 


There is still another aspect of the 
matter which needs attention. Section 26-B 
has been brought on the statute book ‘not 
as a temporary or self-exhausting measure 
but on a permanent basis. Were it other- 
wise the legislature would make it clear in 


unambiguous language that the section was’ 


to be for a limited period. However, the 
effect of the interpretation put upon sub- 
section (2) thereof by respondent No. 3 is 
to render ihe sub-section self-repealing after 
the lapse of a few years when no person 
fulfilling the, conditions of ineligibility as 
interpreted by respondent No.,3 would be 
left in the field. As I read the sub-section, 
jt clearly makes out that it is. intended to 
apply to all persons who seek election after 
the 10th of September, 1969. The object 
of the section is’ to end monopolistic ten- 
dencies in the matter of membership of 
committees and there is no reason why it 
should be interpreted to curb such tenden- 
cies only for a limited period. 

In view of the above discussion the 
contention raised on behalf of the contest- 
ing respondents that the ineligibility covered 
by sub-section (2) of Section 26-B of the 
Act was not attracted in the case of respon- 
dent No. 4 for the reason that he was not 
serving on the Board on the 10th of Sep- 
tember, 1969, must be repelled. 

3. Some other contentions were 
also raised by learned counsel for the con- 
testing respondents and the same.may now 
be examined. The first was that “a conti- 
nuous period of not less than six years” 
mentioned in sub-section (2) of Section 


- 26-B of the Act must be a period during - 


the whole of which the person concerned 
held the position of a member of the com- 
mittee in question in his capacity as “elect- 
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ed member” and that if such a person was 
for a part of the period a nominated or a 
co-opted member of the committee; such 
period could not be counted as part of the 
period of six years. The contention is 
wholly unwarranted in view of the langu- 
age used in the sub-section, according to 
which the sole criterion of ineligibility is. 
service oa the committee which means ser- 
vice as a member. The sub-section goes no 
further and does not state that in order to 
attract the ineligibility the service must be 
of a particular type, so that what is to be 
seen is the period of membership of the 
person and not the mode in which such 
membership .came to be held. In this. view 
of the matter the entire period for which 
respondent No. 4 served as a Director on 
the Board would be counted towards the 
period of “not less than six years” without 
teference to the manner in which he became 
a member; i.e., whether by election, nomi- 
nation or co- -option. 


4, The next contention raised by 
learned counsel for. the contesting respon- 
dents was that the period from 11-10-1963 
to: 13-6-1964 could not be counted as part 
of the period of “not less than six years” 
mentioned in sub-section (2) inasmuch as in 
between those two dates his continuance as 
a member of the Board was illegal, it not 


having behind it the sanction of any pro- 
vision of the Act or the Rules or the 
laws governing the Mills. It is true that 


the term of office of respondent No. 4 as 
an elected member of the Board was for 
three years and came to an end on the 9th 
of October, 1963, but then from that date 
onwards up to the 14th of June, 1964, he 
was allowed by the Board to continue to 
serve as a member and under bye-law 34 
of the bye-laws of the Mills the Board 
was empowered to grant him the necessary 
That bye-law runs thus: 


“34. The elected Directors shall retire 
One-third of such Directors 
shall retice every year. For the ‘first two 
years the retiring Directors shall be select- 
ed by lots. Retiring Directors shall be 
eligible for re-election. The Board of Di- 
rectors may co-opt a member to fill a 
vacancy occurring anna a year till the 
next General Meetin: 


It was pesca under this bye-law 
that respondent Ne. 4 continued to serve 
on the Board not only for the period from 
the 11th of October, 1963, to the 14th of 
June, 1564, but alsó subsequently up < to 
In: this con- 
tention resolution Exhibit R-1 dated the 
14th of June, 1964, passed by the Board is 
significant: It states— 

“The Board decided that the four out- 
going directors Sarvshri Kulwant Singh, 


‘Rana Moti Singh, Shankar Singh and Uja- 


gar Singh be retired but will continue at- 
tending meetings of the Board till the elec- 
tion of new directors. General Manager 
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should take action for holding elections. 
The list of the new shareholders should be 
also published. Deduction money shares 
should be distributed to old shareholders.” 
The resolution clearly shows that the Board 
treated respondent No. 4 as a Director up 
to the date of the resolution and then gave 
him permission to continue to be a Direc- 
tor thenceforth—a permission which re- 
mained effective till the 4th of December, 
1966, as admitted on behalf of respondent 
No. 4 during the proceedings held by res- 
pondent No. 3. The contention under exa- 
_ Jmination is thus found to be without force. 

5. Another point raised on behalf 
of the contesting respondents was that the 
petition should be thrown out on the short 
ground that an alternative remedy was open 

. to the petitioner by way of arbitration pro- 
ceedings under Section 55 of the Act. Nor- 
mally the point would bave found favour 
with me .but I find that the palpably wrong 
interpretation placed by respondent No. 3 
on sub-section (2) of Section 26-B of the 
Act goes fo the very root of the matter 
and the injustice done is so manifest that 
it is plainly discernible. Besides the alter- 
native remedy does not appear to me to be 
equally effective in the circumstances of the 
case inasmuch as arbitration proceedings 
are likely to drag on for 
period of time and are also normally en- 
trusted to officials of the Co-operative De- 
partment in which respondent No. 3 occu- 

-|pies a high position. In similar circum- 
stances writs were issued in Devi Ram v. 
State of Punjab, (1964) 66 Punj LR 1185, 
and Nathu Ram v. State of Punjab, (1965) 
67 Punj LR 672. I find, therefore, that the 
present is not a fit case in which the peti- 
tion should be rejected for the reason that 
an alternative remedy is open to the peti- 
|tioner. 

6. The next argument put forward 
on behalf of the contesting respondents, 
was that the Mills was a private body and 
that, therefore, no writ should be issued in 
relation to its affairs. This argument is also 
without substance inasmuch as the 
petition seeks a writ quashing the action 
taken by an officer of the Co-operative 
Department of the Punjab Government in 
contravention of his statutory obligations, 
the enforcement of which cannot be said to 
lie outside the ambit of the writ jurisdiction 
of the High Court merely on account of 
the fact that the Mills in relation to the 
affairs of which all the questions in con- 
troversy have arisen is a private body and 
not a statutory institution. a 

7. The next contention of learned 
counsel for the contesting respondents must 
also be turned down. It was that the So- 
ciety not being a party to these proceed- 
ings, the petitioner was not entitled to a 
writ. No authority bas been cited in sup- 
port of it and it must be held to be with- 
out force inasmuch as no relief is sought 
against the Mills and although the peti- 
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tioner seeks a declaration about the elec- 
tion of respondent No. 4 being void on the 
ground that his nomination ' papers were 
accepted by respondent No. 3 in contraven- 
tion of a provision of a statute, such a 
declaration can be given to him without. 
the Mills being a party to the petition. 

8. No other point was urged before 
me and, for the reasons stated, the petition 
succeeds and is accepted with costs. The 
impugned order is quashed and the elec- 
tion of respondent No. 4 to the Board is 
declared null and void. Counsel’s fee 


Rs. 200/-. - i 
Petition allowed. 
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(PUNJAB & HARYANA HIGH COURT) 
R. S. NARULA, J. 

Northern India Finance Corporation 
(P.) Ltd.- (in liquidation), Petitioner v. 
R. L. Soni, Respondent. 

aoe Original No 9 of 1971, D/- 10-2- 


Limitation Act (1963), S. 19 — Pay- 
ment by cheque if saves limitation with- 
in Section 19, 

_ „Payment by cheque will not save 
limitation under Section 19 if the cheque 
is dishonoured on presentation to the 
bankers on whom the cheque has been 
drawn. If the cheque is not honoured, 
it cannot be said that the amount re- 
presented by the cheque has been “paid” 


by the drawer to the payee.- AIR 1956 
Bom 553. Followed, (Para 5) 
Cases Referred: Chronological Paras 


AIR 1971 Pat 278 = 1971 BLJR 307, 
Arjunlal Dhanji Rathod v. Daya- 


ram Premji Padhiar 5 
(1970) Civil Original No. 26 of 1969, 

D/- 9-1-1970 (Puni) 1 
ATR 1956 Bom 553, Chintaman 
- Dhundireaj v. Sadguru Narayan 

Maharaj Datta Sansthan . 5 


i Kuldip Singh Keer, for Petitioner; 
Amrit Lal Bahri, for Respondent, 


ORDER :— This is a claim petition 
under sub-section (2) of Section 446 of 
the Companies Act, 1956, for recovery 
of Rs. 12,160.15 p. The petitioner-com- 
pany was carrying on finance business af 
Jullunder. A petition for its winding up 
was filed on June 9, 1969. The company 
was ordered to be wound up by this 
Court in Civil Original 26 of 1969, on 
9-1-1970 (Punj). The Official Liquidator 
attached to this Court was appointed the 
liquidator of the company. He has, 
therefore. filed this claim petition on be« 
half of the company in his official capa- 
city, - 


FP/FP/D305/72/SSG(O) 
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2. The claim is that on December 
27, 1962, a sum of Rs, 6,000/- was lent 
by the company to R. L. Soni respondent 
and. the same was repayable with inte- 
rest at 12 per cent per annum which is 
the usual rate at which the company 
charged interest on loans granted by it, 
According to the claim petition, part 
payments of Rs, 594/- and Rs, 500/- were 
made in cash by the respondent towards 
principal and interest in account on April 
12, 1965 and May 21. 1966, respectively. 
Another sum of Rs. 1,000/- is said to 
have been paid to the company by che~ 
que Exhibit P.7 on June 15, 1966, but 
the said cheque was dishonoured, 

3. The claim has been contested 
by the respondent, According to his 
_ written statement, the respondent and 
one Gurcharan Singh Bakhshi were part- 
mers of Messrs. Sonico Distributors and 
Gurcharan Singh’s mother Shrimati Anup 
Kaur had a deposit of Rs, 8,000/- with the 


company, out of which the sum of Rupees ` 


6,000/- in question was drawn by the 


respondent on behalf of Shrimati Anup 


Kaur and credited to her account in the 
books of the respondent’s partnership. In 
fact the respondent claims that Rs. 3,000/~ 
on one occasion and another Rs, 1,500; 
on another occasion were paid out by 
his partnership to Shrimati Anup Kaur 
out of the sum of Rs. 6,000/- and only 
Rs, 1.500/- remained due to her. Though 
he admitted having received Rs, 6,000/- 
by cheque from the company: vide vou~ 
cher Exhibit P.1, he denied having re- 
ceived it as a loan and stated that he 
merely signed the voucher in blank on 
December 27, 1952, when there was no 
other entry in it, i 

4. The company filed a replication, 
wherein it was stated that Shrimati Anup 
Kaur did have a deposit of Rs. 3,000/< 
with it, but that she had claimed the 
whole of that amount from the Official 
Liquidator without making any mention 
of any withdrawal of Rs. 6,000/- out of 
that amount in the manner alleged by 
the respondent. From the pleadings of 
the parties, f framed the following 
issues :— 


D Whether the claim is within 


(2) Whether the amount in question 
was paid to the respondent as loan? 

(3) If the principal is due to the 
company, what interest, if any, is the 
company entitled to 2 
: (4) Relief, 

Issue No, (1): 


5. In view of the provisions of 
Section 458-A of the Companies Act, this 
claim petition has been filed within time 
after June 9, 1959, the date of presenta- 
tion of the winding up petition. It re 
mains to be seen whether the claim was 
within time on that date, ie. on June 


time 
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9, 1969, or not. Even if the earlier pay- 
ments of Rs, 594/- and Rs, 500/~ are as- 
sumed to have been made by the respon 
dent, the claim would not have been 
within time on the date of presentation. 
of the winding ur petition. It is con+ 
ceded by Mr, Kuldip Singh Keer, the 
Jearned counsel for the Official Liquida- 
tor that this claim petition can be held 
to be within time only if the payment 
of Rs. 1,)00/- by cheque dated June “15, 
11966, saves it from being barred by time, 
This being the common case of the par- 
ties, the only question that hag to be 
answered in order +0 decide issue No, (1) 
is whether the payment by the said che-~ 
que, dated June 15, 1966, saves the claim 
ffrom being barred by time or not. It is 
claimed -hat the suit is within time on 
account of payment of Rs, 1,000/- by 
the said cheque by virtue of Section 19 
of the Limitation Act, 1963. The said 
proyision reads as follows :— 


“Where payment on account of a debt 
or of interest on a legacy is made be- 
fore the expiration of the prescribed 
period by the person liable to pay the 
debt or legacy or by his agent duly au- 
thorised in this behalf, a fresh period of 
limitation shall be computed from the 
time when the payment was made: 

Provided that, save in the case of 
payment of interest made before the 1st 
day of January, 1928, an acknowledg- 
ment of the payment appears in the 
handwriting of, or in a writing -signed 
by, the person making the payment. 
Explanation, For the purposes of this 
6ection-— 

(a) where mortgaged land is in the 
Possession of the mortgagee the receipt 
of the rent or produce of such land 
shall be deemed to be a payment, 

(b) ‘debt? does not include money 
payable under a decree or order of a 
Court.” 

The cheque Exhibit P.7 was issued on 
the account of Messrs, Sonico Dis- 
tributors under the signature of G., S. 
Bakhshi. partner of that firm. The che- 
que is dated June 15, 1966. It is nof 
signed by the respondent, Without go- 
ing into the question of the effect of the 
cheque being not signed by the respon- 
dent, bat by. the partner of his, and 
without going into the question of the 
effect of the cheque not being drawn by 
the respondent on his account, but hav- 
ing been .drawn by his partner on the 
account of the firm of which the res- 
pondent was a partner. it appears to me 
that payment by the said cheque would 
not save limitation under Section 19 of 
the Limitation Act as the cheque was 
admittedly dishonoured on presentation 
to the bankers of Messrs. Sonico Distri- 
butors on whom the cheque had been 
drawn. Exhibit P.8 is the memorandum 
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of the Punjab Co-operative Bank Limited 
Amritsar, dated June 25, 1966. returning 
the cheque dishonoured with the endorse- 
ment that the payee may “refer to the 
drawer”. 

I have no doubt in my mind that if 
the cheque had been encashed and if the 
cheque could be treated to be of the res- 
pondent, this would have amounted to 
part payment within the meaning of 
Section 19 of the Limitation Act, a 
would have saved the suit from getting 
barred by time. If, however. the che- 
que is not honoured, it cannot be said 
that the amount represented by the che- 
que has been “paid” by the drawer to 
the payee. Section 19 starts with e 
words “where payment on account of a 
debt or of interest” is made before the 
expiration of the prescribed period “by 
the person liable to pay the debt” or by 
bis agent duly authorised in this behalf. 
As oiread stated, I will assume that 
G. S. Bakhshi was the duly authorised 
agent of the respondent for making the 
payment on behalf of the respondent to 
the company. But the cheque having, 
however, been dishonoured, it cannot be 
said that any payment at all was made 
by anybody to the company by that che; 
que, 


I am supported in this view by a 
Division Bench judgment of the Bom- 
bay High Court in Chintaman Dhundiraj 
v. Sadguru Narayan Maharaj Datta Sans- 
than, AIR 1956 Bom 553. It was held 
fn that case that when the cheque in 
question was dishonoured, there was a 
revival of the original debt and the suit 
had to be filed within the normal period 
of limitation. It was observed that there 
is no acknowledgment of liability merely 
by giving a cheque which is dishonoured 
on presentation. The view of the Bom- 


bay High Court was followed by a learn-~ 


ed Single Judge of the Patna High Court 
in Arjunlal Dhanji Rathod v. Dayaram 
Premji Padhiar, AIR 1971 Pat 278. No 
authority to the contrary has been cited 
before me. I am in agreement with the 
view of the Division Bench of the Bom- 
bay High Court and following the same 
I hold that this claim has not been filed 
within time as it is not saved by the 
handing over of the cheque Exhibit P.7 
which was dishonoured on presentation. 


Issue No. (2): 


6. Though this is a hotly con- 
tested issue, I am of the view that the 
company has been able to prove it. 
Leaving out of consideration altogether 
the oral evidence led by the parties and 
relying only on the documentary evi- 
dence led in the case. it is clear that the 
sum of Rs. 6.000/- was actually taken by 
the respondent from the company by 
cheque on December 27, 1962. vide vou- 
cher Exhibit P.1. That itself would not, 
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however, show that it was a Joan. It has, 
therefore. to be found out as to which of 
the two rival theories canvassed by the 
parties is correct, namely. whether it 
was a loan or it represented the with- 
drawal of Rs. 6,000/. by the respondent 
out of the deposit of Shrimati Anup 
Kaur with the company under instruc- 
tions from Shrimati Anup Kaur. Three 
pieces of unimpeachable evidence support 
the petitioner’s version and are wholly 
inconsistent with the story of the res- 
pondent in this £. 

Firstly, the consistent entries in the 
books of account of the petitioner-com- 
pany which had.no venom against the res- 
pondent. On a payment of Rs, 6,000 to the 
respondent, his account was opened and 

same was debited to him, It was 
not credited to the account of Shrimat! 
Anup Kaur. Secondly, it being the ad- 
mitted case of the respondent that he 
obtained the payment at the instance of 
Anup Kaur, her two letters Exhibits P. 17 
and P.19 clinch the issue. In the un- 
dated letter Exhibit P.19 signed by Anup 
Kaur, she had asked the company to pay 
Rs. 6,000/- to the respondent against lien 
on her account (which means on her 
guarantee) as advance. She further stat- 
ed thet he would pay interest to the 
company on that amount. This clearly 
shows that it was a loan. This view is 
further strengthened by Anup Kaur’s 
letter Exhibit P.17 addressed to the Offi- 
cial Liquidator after the company went 
into liquidation claiming the total 
sum of Rs, 8,000/~ representing her de- 
posit with the company. Thirdly, the 
statement of Sardari Lal Khanna, ac- 
countant of the respondent. was not at 
all convincing. The real book of account 
which would have helped in the decision 
of the matter was held back by him or 
by the respondent. For all these rea- 
sons. I hold issue No, (2) to have been 
proved, 

Issue No. (3): 

7. Interest at the rate of 12 per 
cent per annum has been claimed only 
on the basis of the customary rate at 
which interest was being charged by the 
company on hire-purchase agreements. 
The amount in question was admittedly 
not given to the respondent on any hire- 
purchase basis. If the claim had been 
filed within limitation, I would have al- 
lowed interest to the company only at 
the rate of six per cent per annum, This 
issue stands decided accordingly. 

Issue No, (4): 

8. In view of my finding of issue 
No. (1), this claim fails as barred by 
time, and is accordingly dismissed though 
without any order as to costs, 

Petition dismissed, 
———_——-—__——— 
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M/s. Jyoti Cold Stores, Hoshiarpur and 
others, Appellants v. Punjab Financial Cor- 
poration Chandigarh, Respondent. 

‘F. A. F. O. No. 305 of 1971, DJ- 10-5- 
1972, against order of Udham Singh, Dist. 
J., Hoshiarpur, D/- 17-8-1971. s 

Index Note:— (A) Contract Act (£872), 
Section 74 Expl. — The claim for enhenced 
rate of interest at 11 per cent from the date 
of default in repayment of loan to the Pun- 
jab Financial Corporation held was part of 
the primary contract and was not penal and 
unreasonable—(X-Ref:—State Financial Cor- 
poration Act (1951), Section 31) — (1883) 
IER 9 Cal 689, (1892) ILR 19 Cal 392 (FB) 
and (1893) ILR 17 Bom 106 (FB) and IER 
(1966) 2 Puni 714, Rel. on; AIR 1953 SC 
370 and AUR 1863 Andh Pra 117, Dist. . . 

(Para 3) 

Index Note: — (B) Contract Act (1872), 
Section 74, Expl. — Under Section 72, Expl. 
the court has to conclude on the facis of 
each cate whether the stipulation for increas- 
ed interest from the date of default is penal 
or not and if the stipulation is unconscicnable 
or unreasonable the court may find it to be a 


penalty. (Para 3) 
Cases Referred: Chronological Paras 
ILR 1966 (2) Punj 714, Nand Lal 


Nirula v. State of Punj 
AIR 1953 SC 370 = 1953 SCR 894, 
Cheruvu Nageswara Swami v. Vad- 
` revu Viswasundara Rao ° 
AIR 1953 Andh Pra 117 = (1962) 2 
Andh WR 100, Dara Radhakrish- 
` nayya Lingam v. Satyanandam § 
(1893) ILR 17 Bom 106 (FB), Umar 
Khan Mahamad Khan Deshmukh v. 
Salekhan 3 
(1892) ILR 19 Cal 392 (FB), Kala- 
chandra Kyal v. Chunder Roy 3 
(1883) ILR 9 Cal 689 = 13 CLR 102, 
Mackintosh v. Crow 
K. S. Saini and N. S. Soni, for tee 
ants; H. L. Soni, for Respondent. 


JUDGMENT :— In this appeal the 
only question that arises for consideration 
is whether the interest claimed by the Pun- 
jab Financial Corporation, who is the res- 
pondent in case, and awarded by the 
trial Court was penal and was hit by Sec- 
tion 74 of the Contract Act or not. 


: 2. The appellants had taken a loan 
of Rs. 40,000/- from the respondent on 8th 
June, 1960, by the mortgage of the proper- 
ties mentioned in the deed _and, under the 
terms of this mortgage, the principal was 
payable in seven annual instalments. As 
the appellants failed to make.the payment 
of the instalments as and when those be- 
came due, the respondent issued a notice in 
March 1963 that the loan had been recalled 
and demand for, Rs. 37,678.54 together with 
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interest with effect from 15th-May, 1962, on- 
wards was made. As no payment was made - 
in response to this notice, the respondent . 
issued another notice and then filed a peti- 


-tion under Section 31 of the State Finan- 


cial Corporation Act, 1951. In this petition 
the Corporation, besides claiming the ba~ 
lance of the principal amount, also claimed 
future interest at the rate of 11 per ‘cent. 
per annum with effect from 30th April, 1968. 


, While contesting the application the appel- 


lants challenged the claim of the Corpora- 
tion to enhanced interest on the ground that 
it was penal. This controversy led to the 
framing of the following ` issue amongst 
others— 

“(2) Whether the interest claimed by 
the applicant is penal?” 
The learned trial Court -found this issue 
against the appellants and these findings have 
now been challenged in appeal. 


3. In order ` to appreciate the rival 
contentions of the parties, reference will have 
to be made to Section 74 of the Indian Con- 
tract Act, the relevant provisions of which 
are as. follows:— . ; 

“74. Compensation for breach of con- 
tract where penalty stipulated for— When a 
contract has been broken, if a sum is named 
in the contract as the amount to be paid in 
case of such breach, or if the contract con- 
tains any other stipulation. by way of penalty, 
the party complaining of the breach is en- 
titled, whether or not actual damage or loss 
is proved to have been caused thereby, to 
receive from the party who has broken the 
contract reasonable compensation not ex- 
ceeding the amount so named or, as the case 
may be, the penalty stipulated for. 


Explanation.—- A stipulation for increas- 
ed interest from the date of default may be 
a stipulation by wey of penalty. : 

* * *  & * * 
In this case we are mainly concerned with 
the Explanation which only says that a sti- 
pulation for increased interest from the date 
of default may be a stipulation by way of 
penalty. There is, however, nothing in this 
Explanation to preclude ‘the Court from 
coming to the conclusion that a stipulation 
for increased interest from the date of- de- 
fault ought not to be regarded as a stipula- 
tion by way of penalty. Read in the light 
of the illustrations, the Explanation shows 
that it is for the Court to conclude, on the 
facts of a particular case, whether the sti- 
pulation is by way of penalty or not. If the 
Court finds a stipulation to be a penalty, it 
may award compensation not exceeding the 
penalty stipulated for. If there is something un- 
conscionable or unreasonable about the 
agreement, or if the enhanced interest be not 
moderate, the Court may find the stipula- 
tion to be a penalty. Stipulations for -en- 
hanced rate of interest may be prospective 
or retrospective in their operation. In the 
leading case of Mackintosh v. Crow, (1883) 
ILR $ Cal 689, it was held that where money 
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is borrowed under a contract for repayment 
with interest on a certain day and the con- 
tract stipulated that if the money is not paid 
at the due date it shall thenceforth carry inte- 
“yest at an enhanced rate, such a stipulation 
is not a penalty. and the enhanced rate ag- 
reed to be paid may be recovered in its en- 
tirety. This case was cited with approval in 
the Full Bench decision of the Calcutta High 
Court in Kalachand Kyal v. Shib Chunder 
Roy, (1892) ILR 19 Cal 392 (FB), and it 
was held that 

“a provision in a bond to the effect that 
the principal should be repaid with interest 
on the due date, and that on failure thereof 
interest should be paid at an increased rate 
from the date of the bond up to the -date 
of realisation, amounts to a provision for a 
penalty, and Section 74 of the Contract Act 
applies to the money claimed at the increas- 
ed rate of interest from the date of the bond 
until realisation”. 
In Umarkhan Mahamadkhan Deshmukh v.. 
Salekhan, (1893) ILR 17 Bom 106 (FB), it 
was decided by the Full Bench that 

“a proviso for retrospective enhancement 
of interest, in default of payment of. the 
interest at a due date, is generally a penalty 
which should be relieved against, but a pro- 
viso for enhanced interest in the future cannot 
be considered as penalty unless the enhanc- 
ed rate be such as to lead to the conclusion 
that it could not have been intended to be 
part of the primary contract between the par- 
ties.” 


The same view was taken in a recent decision 
of this Court in Nand Lal Nirula v. State 
of Punjab, ILR 1966 (2) Punj 714, where the 
following observations were made:— 


“Coming to the question of stipulation 
to pay increased interest in the case of breach, 
it appears to me that if such increased inte- 
rest is payable from the date of agreement or 
from a date prior to the default, then there 
may be little difficulty in holding the stipu- 
lation to be by way of penalty, by reason of 
its oppressive character, for it apparently ope- 


rates in  terrorem over the promi- 
sor. If, however, the increased inte- 
rest is payable from the date of the 


breach, then the stipulation may or may not 
be by way of penalty, depending on all the 
facts and circumstances of the case. This 
indeed is also clear from the Explanation to 
Section 74. This Explanation not only does 
not preclude the Court from holding such a 
stipulation not to amount to a penalty, but 
its language seerns to me to suggest that such 
a stipulation may be by way of penalty only 
if there be some special circumstances, for 
instance, something unconscionable or unrea- 
sonable about the agreement or about 
the increased rate of interest. If the 
provision for increased rate of interest might 
well have been intended to be a part of the 
primary contract between the parties, then 
it may not be easily considered to be by 
way of penalty. In the case in hand it may 
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be remembered that the State Govemment 
is advancing loans under the Statute in order 
to encourage the development of industries in 
the Punjab and the rate of interest charged 
is fairly low. The considerations of public 
policy demand that such loans be repaid 
strictly as agreed, so that other deserving 
claimants may get similar timely aid to effec- 
tuate the statutory purpose. Keeping in view 
all the circumstances, the rate of 10 per cent 
by way of interest does not seem to me to 
be unreasonable.” 

The above observations are fully attracted to 
the facts of the present case. Considering the 
facts of the present case, there is nothing 
to show that the imcreased rate of interest 
was not intended to be a part of the primary 
contract between the parties. The enhanced 
rate of interest is also not unconscionable 
or unreasonable in the circumstances of the 
case. The industrialists are allowed, the faci- 
lity of getting loan at very moderate rates 
from the Punjab Financial Corporation and 
this facility is allowed so that the industries 
in the State may get a fillip. In order that 
The Punjab Financial Corporation should be 
able to run efficiently and be able to help the 
industries it is necessary that the loans are 
tepaid according to the contract. In case of 
default, the provision for enhanced rate of 
interest cannot be considered unreasonable 
provided the enhanced rate of interest is 
charged from the date of default. 

4, On behalf of the appellants, reli- 
ance is mainly placed on the view taken by 
the Supreme Court in Cheruvu Nageswara- 
swami v. Vadrevu Viswasundara Rao, AIR 
1953 SC 370. In this case, the trial and the 
High Court had held the stipulation as to pay- 
ment of: compound interest in case of de- 


` fault to be penal, yet the High Court allowed 


interest at the rate of 74 per cent compound 
with yearly rests. It was found by the Sup- 
reme Court that the High Court had been 
misled by the statement occurring in the 
judgment of the trial Judge that the original 
tate of interest was 74 per cent compound 
with yearly rests which was not true and, 
as a matter of fact, the original agreement 
was to pay interest at 74 per cent simple. In 
these circumstances, the Supreme Court came 
to the conclusion that the mortgage money 
payable to the plaintiff should carry interest 
at the rate of 74 per cent. simple up to the 
expiry of the period of redemption. The 
above view was ‘taken by the Supreme Court 
having regard to the peculiar circumstances 
of the case and the ratio of the decision in 
this case does not help the case of the ap- 
pellants. 


5. Reference was also made to Dara 
Radhakrishnayya Lingam v. Talluri Satya- 
nandan, AIR 1963 Andh Pra 117. In this 
case it was found that double penalty had 
been imposed upon the mortgagor and that 
he should be relieved against the penalty of 
the payment of compound interest. It was 
further held that the plaintiff was entitled to 
reasonable compensation under Section 74 of 
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the Indian Contract Act and this -was fixed at 
12} per cent per annum. On behalf of the 
mortgagor, it was contended that heving 
found that there was double penalty in the 
case, the learned Judge had no jurisdiction 
to invoke Section 74 of the Contract Act. 
This contention was rejected with the obser- 
_ vations that there was no warrant in the 
Janguage of Section 74 of the Contract Act 
to confine its operation to ordinary pay-nent 
of compound interest at the same rate as 
a simple interest from the date of default. It 
was further held that the case of Nageswara- 
swami, AIR 1953 SC 370 was of no assis- 
tance to the mortgagee in that case, as the 
Supreme Court had proceeded on the assump- 
tion that jurisdiction to invoke Section 74 
of the Contract Act existed in such cases. No 
help is available to the case of the appellant 
from the case of Radhakrishnayya Lingam, 
AIR 1953. Andh Pra 117 (supra). 

6. For the reasons stated above, I 
find no merit in this appeal and dismiss the 
same but leave the parties to bear their own 
costs, 

Appeal dismissed. 





. AIR 1973 PUNJAB AND HARYANA 49 
(V 60 C 15) 
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Shri Ram Swaroop, Amritsar, Appellant 
y. Smt. Janak W/o. Shri Ram Swaroop, Res- 
pondent. 

F. A. O. No. 60-M of. 1966, DJ- 5-5- 
1972, from order of Shri Tilak Raj Handa, 
Sr. Sub-J., Amritsar, D/- 8-3-1966. 

Index Note: — Civil P. C. (1908), Sec- 
tion 151 — When conditional orders are pass- 
ed by the High Court, the inherent power 
vested under Section 151 can be exercised im 
order to see that the said orders are com- 
plied with. 

Brief Note-— When in a proceeding 
under Section 10 of the Hindu Marriage 
Act, 1955, the hearing of appeal is made 
conditional on the husband-appellant’s pay- 
ing maintenance allowance pendente lite 
and litigation ‘expenses to his wife, but the 
husband wilfully refuses to obey the direc- 


tions of the Court by not paying even a sin- - 


gle penny to the respondent-wife, the ‘Court 
has power to dismiss the appeal. Thet the 
amount can be realised by filing execution 
proceedings is no ground for further stay- 
ing the proceedings as it would plunge the 
respondent-wife into another lengthy litiga- 
tion which would result in denial of justice 
to her. Case Jaw discussed. (Para 4) 
Cases Referred: Chronological Paras 
(1970) F. A. O. No. 28-M of 1969, 

D/- 13-10-1970 (Punj), Smt. Parkash 

v. Lachhman Sin 
AIR 1966 SC 1899 = (1966) 3 SCR 

856, Ramchand & Sons Sugar Mills 

Pvt. Ltd., Barabanki (U. P.) v. Kan- 

hayalal Bhargava 4 
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Shri Ram Swaroop v. Janak 





ALR. 
AIR 1963 Punj 249 = 65 Pun LR 19, 
Dr. Tarlochan Singh v. Smt. Mohin- 
der Kaur 
AIR 1961 Punj 42 = 62 Pun LR 575, 
Smt. Malkhan Rani v. Krishan Kumat 4 
1956 Mad LJ 239, Mahalingam Pillai 
v. Amsayalli - 4 

Roop Chand, for Appellant; R. L. 
Aggarwal, for Respondent. ' 

JUDGMENT:— Ram Sarup appellant 
filed a petition under Section 10 of the Hindu 
Marriage Act, 1955. This petition was resist- 
ed by the respondent wife and was dismissed 
by the learned Senior Sub-Judge, Amritsar, 
vide his order dated 8-3-1966. It is against 
this decree that the appellant has filed this 
appeal. 

2. The respondent-wife claimed main- 
tenance pendente lite and litigation expenses 
before this Court and P. D. Sharma, J., (as 
he then was) vide his order dated 14-12- 
1966, ordered that Smt. Janak respondent be 
paid maintenance allowance at the rate of 
Rs. 40/- per mensem from the date of her 
application in addition to Rs. 200/- as litiga- 
tion expenses. It was ordered that the main- 
tenance allowance and the litigation expen- 
ses should be paid within two months from 
that date. This order of this Court has not 
been complied with. 

3. This case came up before me on 
11-11-1971 when Mr. Aggarwal, the learned 
Counsel for the respondent, pointed out that 
the appellant had not paid the litigation ex- 
penses and the maintenance allowance as 
ordered by this Court. After hearing the 
learned Counsel for the parties, I ordered 
that the appellant should pay the arrears of 
maintenance and the litigation expenses upto 
date till 13-12-1971 to the respondent-wife 
and in case he failed to pay the said arrears, 
it will be open to the counsel for the res- 
pondent to contend that the appeal be dis- 
missed. This order of mine in fact made 
the hearing of the appeal conditional on the 
payment of the arrears of maintenance and 
the litigation expenses. 

4. It is admitted by Mr. Roop Chand, 
the learned counsel for the appellant, that 
till today no maintenance allowance or the 
litigation expenses, as directed by this Court, - 
have been paid to the respondent by the ap- 
pellant. It is, therefore, contended by Mr. 
Aggarwal, the learned Counsel for the res- 
pondent, that the appeal filed by the husband 
appellant be dismissed as he has failed to 
comply with the conditional order passed by 
this Court. On the other hand, Mr. Roop 
Chand, the learned Counsel for the appel- 
lant, contended that the hearing of the appeal 
be only deferred till the payment of such ex- 
penses, and it should not be dismissed as this 
Court has no power to pass such an order. 

In a case reported in M/s. Ram Chand 
& Sons Sugar Mills Pvt. Ltd., Barabanki, 
(U. P.) v. Kanhayalal Bhargava, AIR 1966 
SC 1899, it was held by their Lordships of 
the Supreme Court that whatever limitations 
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are imposed by construction on the provisions 
of Section 151 of the Code of Civil Proce- 
dure, they do not control the undoubted 
power of the Court conferred under Sec- 
tion 151 of the Code to make a suitable 
order to prevent the abuse of the process of 
the Court. It was made clear that. the in- 
herent power of a Court is in addition to 
and complementary to the powers expressly 
conferred under the Civil Procedure Code. 
But that power will not be exercised if its 
exercise is inconsistent with, or comes into 
conflict with, any of the powers expressly or 
by necessary implication conferred by the 
other provisions of the Code. 


: In my view, when conditional orders are 
passed by this Co the inherent power 
vested under Section 151 of the Code of Civil 
Procedure can be exercised in order to see 
that the said orders are complied with. There 
is no specific procedure for the compliance 
of the said orders either under the Hindu 
Marriage Act or in the Civil Procedure Code 
and there is no other provision forbidding 
the said course being adopted. A similar 
matter came up for consideration before a 
Division Bench of this Court in a case re- 
ported in Smt. Malkan Rani v. Krishan 
Kumar, AIR 1961 Punj 42. In that case, 
the trial Court directed the husband, who 
was the petitioner in that case, to pay the 
wife maintenance pendente lite and the liti- 
gation expenses but the said order was not 
complied with. The wife then made an ap- 
plication before the trial Court that the pro- 
ceedings be stayed till the said order was 
complied with. That application was rejected 
by the trial Court. On appeal filed in this 
Court, the case was referred to the Division 
Bench and the appeal was accepted with costs. 
It was held that keeping in view the provi- 
sions of the Hindu Marriage Act, it is ob- 
vious that the realisation of the amount as 
ordered under Section 24 of the Hindu Mar- 
riage Act by taking execution proceedings in 
accordance with the provisions of the Code 
of Civil Procedure must plunge the indigent 
spouse into another lengthy and unpleasant 
litigation and moreover, the matrimonial 
Court will find it difficult, if not impossible, 
to decide the case satisfactorily or expedi- 
tiously, which will result in denial of justice 
to the person in whose favour the order under 
Section 24 of the Hindu Marriage Act h 
been passed. : 


These observations of their Lordships 
will meet the argument of Mr. Rup Chand 
that the amount in question could be rea- 
lised by filing execution proceedings under 
the Code of Civil Procedure. It was fur- 
ther held by their Lordships that in cases 
where the defaulter’s spouse has initiated 
proceedings under the Hindu Marriage Act, 
stay of proceedings may not be adequate and 
other steps may have to be taken to put the 
indigent spouse in funds to prosecute the 
proceedings, and if the defaulter wilfully 
neglects or wilfully refuses to comply with 
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the order then there is no reason why con- 
tempt proceedings in accordance with law 
should not be taken against such a defaulter. 
In my opinion, .the appellant in the present 
case has wilfully and contemptuously failed 
to obey the directions of this Court by not 
paying even a single penny to the respondent- 
wife nor there is any plea raised by the 
learned counsel for the appellant that the ap- 
pellant is prepared to pay a part of the 
amount having become due. In this view of 
matter, merely by staying the hearing of 
the appeal for indefinite time will not meet 
the ends of justice as this will be a hanging 
sword on the respondent-wife for all years 
to come because there is not an iota of hope 
that the appellant will discharge his duty by 
complying with the orders of this Court. 
Similar view was taken in a case reported in 
Mahalingam Pillai. v. Amsayalli, 1956 Mad 
LJ 259, ia which it was held that the orders. 
granting alimony pendente lite could not 
only be executed by the wife but where these 
payments are made a condition precedent for 
the taking up of the trial of the petition or 
hearing of an appeal therefrom and if these 
are not complied with, the petition or ap- 
peal can be dismissed. ` 
5. Mr. Rup Chand, the learned Coun- 
sel for the appellant, relied on a Single 
Bench decision .of this Court reported in Dr. 
Yarlochan Singh v. Smt. Mohinder Kaur, 
AIR 1963 Punj 249, for the proposition that 
in that case the hearing of the appeal was 
only stayed and the appeal was not dismiss- 
ed. That was a case decided on its own 
facts where a number of other conditions on 
the facts of that case were laid. Since I find 
that in the present case the appellant is not - 
prepared to pay even a single paisa to the 
respondent-wife, it would be in the interest 
of justice to dismiss this appeal for non- 
compliance with the conditional order pass- 
ed by this Court. Similar view was taken 
by Tewatia, J., in an unreported case Smt. 
Parkash v. Lachhman Singh, F. A. ©. No. 
28-M of 1969, D/- 13-10-1970 (Punj)), as in 
that case the husband who was the respon- 
dent in the appeal was- not allowed to pre- 
sent his case to the Court because of his 
non-compliance with the order of mainte- 
nance pendente lite passed by this Court. 
_ 6. For the reasons recorded above, 
this appeal is hereby dismissed with costs. 
Appeal dismissed. 
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State of Punjab, Appellant v. S. Bhag- 
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Second Appeal No. 531 of 1966, DJ- 
8-3-1972, against decree of Shamshad Alia 
Khan, Sr. Sub. J., Patiala, D/- 19-11-1965. 

Index Note: — (A) Limitation Act 
(1908), Article 14 — An order made with- 
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out jurisdiction is ‘ab initio void and does 
not require to be set aside — Article 14 does 
not apply to such an order. AIR 1927 PC 
217. and AIR 1956 Orissa 136, Followed. 
(ara. 13) 

Brief Note: — Order of the Administra- 
tive Committee appointed by the Ruler of 
Patiala State confiscating the property of the 
respondent Was without jurisdiction and Lence 
could not adversely affect his interesis in 
property. He could wait till an attempt was 
. made to interfere with his rights in the pro- 
perty covered by the order. Therefore, the 
court could rightly grant relief of injunction 
restraining the authorities - from interfering 
with his property at that stage. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1956 Orissa 136 = ILR (1956) Cut 

174, Chintamoni v. Paika Samal 
AIR 1927 PC 217 = 54 Ind App 380, 
Laxman Rao v. Shriniwas 

J. S. Wasu Advocate-General Puajab, 
with D. S. Keer, for Appellant; J. N. Kau- 
shal with Tirath Singh, for Respondent. 

SUDGMENT:— The respondent Ehag- 
want Singh while serving as Nazim in the 
State of Patiala was dismissed from service 
by an order of the Administrative Commit- 
tee appointed by the Ruler of that State, on 
2nd April, 1927. The order further directed 
that his whole of self-acquired and haf of 
ancestral property shall be confiscated. Re- 
produced in extenso it reads: 

“Sardar Bhagwant Singh, ex-Nazim 
Sunam who has been under suspension pend- 
ing enquiry into his conduct, is hereby dis- 
missed from service with effect from the 
date of suspension. The property acquired 
by him personally also half of his - ancestral 
property shall be confiscated to the State and 
Sardar Khazan Singh Suri is appointed Offi- 
cial Receiver for thé purposes.” 


2. It appears that Bhagwant Singh 
waited for quite some time and it was only 
on the 31st of August, 1938, that for the first 
time he made a representation to the Ruler 
but without success. 
disposed of by recording this order: 

“No need. File (Ex. D. W. 3/A)”. 

‘3... The second representation (Ex. 
D. 2) dated 1st July, 1942, met the same fate 
and in the order dated 23rd of September, 
1942, recorded thereon the Ruler refused to 
entertain it, saying: ; 

“I cannot take the case up now. There 
is no need of putting up to me again.” 

4. Despite the refusal of the Maha- 
raja to. interfere, Bhagwant Singh submitted 
yet another representation on 22nd of Sep- 
tember, 1944, in which he reiterated his 
prayer that he be reinstated and the property 
which had been confiscated be restored to 
him. The order made on this application is 
not forthcoming, but presumably it also met 
-the same fate as the earlier representations. 

5. Though as a result of the order 
passed by the Administrative Committee 
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Bhagwant Singh stood removed from service, 
half of his ancestral property, that had been 
orde-ed to be confiscated, was not taken hold 
of by the State for quite a number of years 
and it was only in the year 1962 that the 
Tehsildar took proceedings for the partition 


of that property, and it was thereafter on the 


17th of May, 1963, several years after the 
State of Patiala, that had in the meantime 
becore a part of the PEPSU Union, had 
been merged in the State of Punjab, that 
Bhagwant Singh came to the Court seeking 
injucction restraining the Assistant Collector, 
Tehsildar Patiala, from continuing with the 
partition proceedings of his ancestral pro- 
perty, on the plea that the order passed by 
the Administrative Committee confiscating 
his property was ultra vires and unconstitu- 
tional. ? . 

& In resisting the suit the State of 
Punjab being the successor of the State of 
Patizla pleaded, inter alia, that the plaintiff's 
claim was barred by time and the Civil Court 
hal nə jurisdiction to entertain the suit. 
Though the trial Court dismissed the suit” 
mainly on the finding that the representations 
of Ehagwant Singh had been rejected by the 
Maharaja, and the order of the Administra- 
tive Committee could not be challenged, in 
appeal the learned Senior Subordinate 
Judge, Patiala, Mr. Shamshad Ali Khan, 
decreed the claim of Bhagwant Singh, hold- 
ing that the order of the Administrative Com- 
mittee was beyond its competence and did 
not stand. validated because of the rejection 
= Bhagwant Singh’s representations by the 

er. 


7. In this second appeal brought by 
the State against this appellate decree dated 
19th of November, 1965, the validity of the 
order of the Administrative Committee by 
which the respondent’s property stands con- 
fiscated is defended on the plea that the Ad- 
ministrative Committee - exercised all the 
powers of the Sovereign, including the power 
to confiscate the property, dismissal’ of Gov- 
ernment servants, etc., as it was appointed 
to finction for the Maharaja during his ab- 
sence abroad. The learned Advocate-Gene- 
ral ferther argued that even if the Adminis- 
trative Committee had no power to order 
confiscation of the respondent’s property, the. 
defect in its jurisdiction was cured as by re- 
jectinz the respondent’s representations against 
the same orders the Ruler had ratified and 
apprcved of the same, with the result that 
they should be deemed to have become the 
orders passed by the Ruler himself. After 
giving my earnest consideration to the mat- 
ter I, however, find that none of these con- 
tenticns has any merit. 


£. The Administrative Committee 
that passed the impugned order was consti- 
tuted by the Maharaja on the 22nd Novem- 
ber, 1926, by a notification Exhibit P-A, in 
which it was stated that this Committee. had 
been appointed “to dispose of our Ijlas-i- 
Kbas work during our absences from the 
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Capital in December and January ne ” 
After laying down the Constitution of the 
Committee the matters to be dealt with by 
it were specified and this part of the order 
reads thus: f i 

“The Committee will be competent to 
dispose of all papers relating to:— 

(a) Expenditure within the Budget. 

(b) Recommendations of the Retrench- 
ment Committee for carrying into effect the 
Budget as approved by us. . i 

(c) Routine cases in which Ijlas-i-Khas 
sanction is requisite. Court of Wards cases 
also fall in this category. ` 

(d) Postings and Transfers (Sub Pro- 
tem). 
(e) Ordinary pension cases. 

(f All cases of emergency which re- 
quire immediate action pending report to us. 

(g) This committee can constitute itself 
into Judicial Committee of the Cabinet for 
disposal of cases pending before that body.” 

9,- ‘Later on, however, by a notifica- 
tion published in the Patiala _ Government 
Gazette on the 26th January, 1927 (Exhibit 
PB), the Maharaja further added to this list 
and directed: . . 

cases coming under- the following 
heads shall be disposed of by the Adminis- 
trative Committee:— 

. (a) Extra grants of small amounts under 
Rs. 1000/- even when the money has been 
already disbursed. i 

(b) Confirmation of sentences of the 
Full Bench of the High Court upto life im- 
prisonment. a 


(c) Confirmation of expenditure under- 


taken under His Highness’ Commands. __ 

(d) Condonation of audit objections on 
the recommendation of a Minister raised on 
purely technical grounds by the Accountant- 
General.” f 

10. 
lating to the Constitution and powers of the 
Administrative Committee, the following facts 
are abundantly clear: . 


1. The Committee was constituted to 
function during the absence of the Ruler 
from the Capital in the months of Decem- 
. ber, 1926 and January, 1927. 

2. No specific power was conferred on 
the Committee to appoint or dismiss any 
servant or employee of the State or even to 
take any disciplinary action against any such 
employee. . 

3. The Committee was not authorised to 
confiscate the property of any Government 
servant or any citizen of the State by way 
of punishment or otherwise., k 

11. Admittedly, the impugned order 
confiscating the respondent’s property was 
passed by the Administrative Committee on 
2nd of April, 1927. This was clearly beyond 
the period of two months of December, 1926 
and January, 1927, for which the Committee 
was authorised under the notification dated 


From these two notifications re-. 
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22nd November, 1926, to function in absence 
of the Ruler. The argument of the learned 
Advocate-General that the term of this Com- 
mittee must have been extended as it could 
not have otherwise passed an order of this 
type in April, 1927, cannot be entertained. 
No such plea was taken in any of the Courts 
below and even though the appeal has been 
pending in this Court for nearly 6 years, no 
attempt has been made to place any such 
order on the record by way of additional 
evidence. Accordingly, the impugned order 
of the Administrative Committee directing 
the confiscation of the property of the res- 
pondent, as found by the Appellate Court 
below must be held to have been passed 
without jurisdiction. Apart from this, the 
functions which were entrusted to the Ad- 
ministrative Committee, as specified in the 
two notifications Exhibits P-A and P-B re- 
ferred to above, did not confer any autho- 
rity on the Administrative Committee to 
order confiscation of the property of the 
Government servants in taking disciplinary 
proceedings against them, even though if it 
be assumed (though there is nothing on the 
record .to prove it) that the Administrative 
Committee was competent to take discipli- 
nary action against the State employees and 
punish them. On this ground as well, the 
direction contained in the order to confiscate 
the property of the respondent must be held 
to be without authority and illegal. 

: What remains to be considered 
is, whether the defect of jurisdiction in pass- 
ing the impugned orders stood cured sub- 
sequently by the rejection of the representa- 
tions of the respondent. From the facts that 
have been set out above at some length, it is 
apparent that the question whether these 
orders were passed by the competent autho- 
tity was never decided by the Ruler. He no 
doubt refused to interfere and rejected the 
Tepresentations made by the respondent, but 
the two orders recorded by him, Exhibits 
DW3/A and DW3/B, which have been re- 
produced earlier leave no doubt that the 
Ruler refused to entertain the representa- 
tions and did not go into the merits of the 
orders. In this situation, it cannot be urged 
with any plausibility that the Ruler had 
adopted these orders, which were without 
jurisdiction, as his own orders or had ratifi- 
ed the same so as to make them -his own 
orders and thus cured the defect of jurisdic- 
tion. Even if it be assumed, as has been 
urged by the learned Advocate-General, that 
the Ruler being Supreme could validate these 
orders retrospectively, we find that there is 
no validation order in this case, of which 
the State can take any benefit. 

. B. The order of confiscation of the 
respondent’s property having been passed by 
the Committee that had no jurisdiction or 
authority to pass it was void ab initio and 
could not adversely affect his interests in the 
property. In this view of the matter, the plea 
of limitation advanced by the State must be 
repelled. If it is a. void order, as I have held, 


44P.&H.  — [Prs. 1-3] 


it was not necessary for the respondent to have 
it set aside and he could wait till an attempt 
was made to interfere with his rights in the 


property. covered by the order. This is what - 


exactly he did. When the proceedings for 
partition of his share of the ancestral pro- 
perty were taken by the Tehsildar, the Re- 
ispondent soon after came to the Cour: at- 
„tacking the validity of the order and seeking 
‘an injunction restraining the authorities from 
interfering’ with his property. In Laxmanrao 
v. Shriniwas, AIR 1927 PC 217, it has been 
ruled that if the order is illegal, the plaintiff 
is not bound to file a suit to set it aside, 
but is entitled to wait until it is’ enforced 
against him, and the attempt to enforce it 
against him gives him a good cause of 
action. Applying this rule it was held in 
Chintamoni v. Paika Samal, AIR 1956 Orissa 
136, that Article 14 of the Limitation Act, 
1908, applies to acts or orders which need to 
be set aside, but it has no application in cases 
where jurisdiction has been usurped and that 
an order made without jurisdiction being a 
nullity does not require to be set aside. That 
was also a case in which the Ruler of a State 
‘had ordered the resumption of holdings of 
some of its subjects. It was observed in that 
case that there was a clear distinction be- 
tween want of jurisdiction and excess of 
jurisdiction and where the officer hac no 
jurisdiction at all his act would be ultra vires. 

14. In view of the above discusion, 
I find that the impugned order confiscating 
the appellant’s property being without juris- 
diction could not be enforced and the plain- 


tiff was entitled to the relief that has been. 


granted to him by the Lower Appellate Court. 
The appeal _thus fails and is, accordingly, 


d with costs. 
Appeal dismissed. 
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Dayal Singh, Appellant v. Bhajan Eaur, 
Respondent. , 

F. A. F. O. No. 25-M of 1966, DJ- 3-11- 
1971, from the order of Shri Nirpinder Singh, 
Sub J., Ist Class, Malerkotla, D/- 1-12-1955. 

Indexy Note:— (A) Hinda Marriage 
Act (1955), Section 25 — “On application 
by either the wife or the husband’? — 
Marriage declared void under Section 11 — 
Whether petition under Section 25 maintain- 
able. 

Brief Note: —- (A) The Act has not been 
very carefully drafted and the language of 
Section 25 has to be liberally construed. 
Even if the marriage was void ipso jure, as 
the lady had been made to go through a 
mock marriage and to lose her maidenhood 
under the belief brought out by false pre 
tences that she was a lawfully wedded wife 
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she should be treated as a wife for the pur- 
pose of making an application under Sec- 
tion 25. Case law discussed. (Paras 4, 6) 


Cases Referred: Chronological Paras 
AIR 1970 Punj 341 = (1969) F. A. O. 
No. 32-M of 1967, D/ 10-9-1969 
(Punj), Ram Piari v. Piara Lal P. C. S. 9 
AIR 1968 Cal 276, Arya Kumar Bal 
v. Smt. Ila Bal 
AIR 1966 Mad 394 == (1966) 1 Mad 
LJ 529, A. P. K. Narayanaswami > 
__ ‘Reddiar- v. Padmanabhan 5 
AIR 1965 All 464 = (1965) 2 Cri LJ ` 
Fa (1), Ishwar Singh v. Smt. Hukam 


aur 

ILR (1964) 2 Punj 100 = 66 Pun LR 
366, Surjit Kaur v. Paragat Singh 

AIR 1963 Cal 428 = 67 Cal WN 638, 
Minarani Majumdar v. Dasarath 
Majumdar 

AIR 1963 Guj 242, Mehta Gunvantray 
Maganlal v. Bai Prabha Kashavji 

AIR 1961 Guj 202, Kadia Harilal 
Purshottam v. Kadia Lilavati Gokal- 


das 
AIR 1961 Punj 391 = ILR (1961) 2 
Punj 151, Jal Kaur v. Pala Singh 5, 7 
AIR 1960 Cal 438, Amarkanta Sen v. 
Sovana Sen 
AIR 1955 Bom 413 = 57 Bom LR 
791, Dr. Hormusji M. Kalapesi v. 
Dinbai H. Kalapesi 
(1861) 2 Sw & Tr 410 = 164 ER 1055 
Fisher v. Fisher í 


Rajinder Krishan Aggarwal, for Appel- 
ent, Santosh Kumar Aggarwal, for Respon- 
nt. 


JUDGMENT:— After a marriage bo- 
tween the parties had been annulled on the 
wife’s petition under Section 11 read with 
clause (1) of Section 5 of the Hindu Mar- 
riage Act, 1955 (hereinafter briefly referred 
to as ‘the Act’) on the ground that the hus- 
band had a spouse living at the time of the 
said marriage, the lady aggrieved (respon- 
dent in this appeal) made an application for 
permanent alimony and maintenance under 
Section 25 of the Act. She has been granted 
a maintenance allowance of Rs. 25/- per 
month by the Court of first instance. The 
offending or the offended male has come in- 
appeal to this Court. 


2. There is no dispute as regards the 
rate or quantum of the maintenance allow- 
ance and considering the high prices prevail- 
ing these days, this allowance would hardly 
enable the respondent to subsist on starva- 
tion level. The only grievance made by the 
appellant, therefore, is that the marriage was 
void ipso jure, from its very inception and 
that the respondent had never acquired the 
status of a wife to give her the right to make 
an application under Section 25 of the Act. 

3. The parties had lived together as 
husband and wife for more than a year after 
the mock marriage or the sham ceremony 
and no children had fortunately been born 
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from the wedlock. When the respondent 
came to know that the appellant was already 
married and that his first wife was alive, she 
promptly applied for the annulment of the 
marriage. On the material now before me, 
it is not possible to say how far the appel- 
lant had been held responsible for any decep- 
tion or suppression of material facts from 
the respondent before she was induced to go 
through that sham ceremony or mock mar- 
riage. Even if the respondent could be said 
to have gone through a marriage ceremony 
with full knowledge about the appellant’s 
live wife, it is obvious that she has been 
robbed of her maidenhood and the fact that 
she had promptly asked for the annulment 
of this mock marriage and that she was 
granted relief by. the Court may suggest that 
she was not trying to take advantage of her 
own wrong or disability within the meaning 
of S. 23 (1) (a) of the Act. 


4. The main argument of Shri Rajin- 
der Krishan Aggarwal, the learned Counsel 
for the appellant, is that the marriage being 
void ab initio, the parties never acquiréd the 
legal status of ‘the wife’ or ‘the husband’ 
within the meaning of Section 25 (1) of the 
Act and that the respondent could not, there- 
fore, make an application for permanent ali- 
mony or maintenance under that section. On 
first impression, the argument strikes one as 
very appealing and the restricted interpreta- 
tion sought to be put on the phraseology of 
this section had been accepted as correct in 
a few rulings relied upon by the appellant’s 
counsel. The better view which may appear 
to have found favour with the majority of 
High Courts, however, is that the Act has 
not been very carefully drafted and that the 
language of Section 25 has to be liberally 
construed. Even if the marriage was void 
ipso jure, the lady had been made to go 
through a mock marriage and to lose her 
maidenhood under the belief brought out by 
false pretences that she was a lawfully wed- 
ded wife. The children born from such a 
living together or commensality are treated 
as legitimate for certain purposes in view 
of the provisions of Section 16 of the Act 
and they have valid claims against the couple 
who brought them into the world as if the 
couple were their lawfully wedded parents. 
The children have all valid claims against 
their parents and the mock ceremony is sup- 
posed to. have brought about a marriage 
which is annulled by the decree granted by 
the Court under Section 11 of the Act. 


Sections 11 and 12 make a distinction 
between void and voidable marriages but the 
decree of nullity that follows in either case 
confers the same rights on the children born 
from this living together under a false belief 
about the validity of the marriage. The tie 
between the parties is, therefore, treated as 
a valid marriage for certain limited purposes 
and we can extend the fiction by describing 
the parties as husband and wife. The very 
use of the word ‘marriage’ in Sections 11 and 
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12 of the Act would imply that the parties 
to that marriage are being treated as hus- 
band and wife. The learned counsel for the 
appellant wanted to make an argument out 
of the fact that the words ‘husband’ and 
‘wife’ have been eschewed in Sections 11 
(void marriages) and 12 (voidable marriages) 
of the Act dealing with nullity of marriages 
while these words have been used in Sec- 
tion 9 (restitution of conjugal rights) and 
Section 13 (divorce). There might have been 
some force in this argument were it not for 
the fact that the use of these words has been 
carefully avoided in Section 10 as well, when 
the section relates to judicial separation 
where there is no dispute that the parties had 
gone through a marriage which was in all 
respects legally valid. The . use of these 
words in some of the sections mentioned 
above and their omission in some other sec- 
tions may, therefore, appear to be more a 
result of carelessness rather any intelli- 
gent drafting of the Act. 

5. I may then deal with two rulings 
cited by Shri Rajinder Krishan - Aggarwal, 
the learned counsel for the appellant. In 
Ishwar Singh v. Smt. Hukam Kaur, AIR 
1965 All 464; the wife had applied for main- 
tenance under Section 488 of the Criminal 
Procedure Code, The opposite party had 
denied that he had married the applicant. It 
transpired in evidence that the applicant was 
already married and that her first husband 
was alive. The plea that the first husband 
had granted divorce by mutual consent to 
the applicant or that she was free to re- 
marry had remained unproved. Under the 
circumstances, the lady was not found entitl- 
ed to any maintenance under Section 488 of 
the Code of Criminal Procedure. Under that 
section, the marriage has to be strictly prov- 
ed before the applicant would be entitled to 
any relief. The reference in head-note (b) of 
this ruling to Section 25 of the Hindu Mar- 
Tiage Act is a mistake due to the printer’s 
devil and’ one has to go through the short 
half page ruling to make sure that this sec- 
tion had never come up for the considera- 
tion of the Court. This ruling has, therefore, 
no bearing on the present case. 

The other case which has been ‘relied 
upon by Shri R. K. Aggarwal is A. P. K 
Narayanaswami Reddiar v. Padmanabhan, 
AIR 1966 Mad 394. His reliance is on cer- 
tain portions of the judgment which have 
been described in the headnotes based on 
these portions to be obiter remarks. To ap- 
preciate these remarks in their true context, 
it may be necessary to narrate briefly the 
facts of the case. The appellant, an offend- 
ing male, had a spouse living when he mar- 
Tied respondent No. 4 in that case. Some 
children may appear to have been born from 
that wedlock and they had also been im- 
pleaded. The petition had been filed by the 
victimised female and her minor children 
under Section 4 (1) of the Madras Hindu 
(Bigmay Prevention and Divorce) Act of 
The decision of the Division Bench 
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proceeded on a very strict interpretation of 
the provisions of that particular Act. The 
Division Bench ruling of our High Court in 
Jal Kaur v. Pala Singh, AIR 1961 Punj 391, 
had not found favour in A. P. K. Narayana- 
swami .Reddiar’s case, AIR 1966 Mad 394, 
Certain observations were made as to how 
Section 25 of the Hindu “Marriage Act, 1955 
or, Section 18 of the Hindu Adoptions and 
Maintenance Act, 1956 were to be construed 
even though it was felt that it was not ne- 
cessary to decide the- question for purposes 
of disposing of the appeal that was before 
the Hon’ble Judges at the time. 
servations have, therefore, been correctly des- 
cribed as obiter remarks in the two head- 
notes which are based on this part of the 
judgment. 


The argument of the respondent’s coun- 
sel, that although a woman may not strictly 
be a wife in the context of a válid marriage, 
she could still be so regarded for certain 
purposes, was rejected even though the Divi- 
sion Bench ruling of this Court in Jal. Kaur’s 
case, AIR 1961 Punj 391 has been cited. 
Another ruling which was turned down was 
Mehta Gunvantray Maganlal v. Bai Prabha 
Keshavji, . AIR 1963 Guj 242,. 
Single Bench of the Court was ‘of the view 
that Section 25 of the Act applied to all 
kinds of proceedings whether they were pro- 
ceedings for judicial separation or for resti- 
tution of conjugal rights or for dissolution 
of marriage by divorce or for annulment of 
marriage. 


6. As against this, the majority view 
of a number of High Courts appears to be 
that. the Act is a carelessly drafted piece of 
legislation and that the language .of Sec- 
tion 25 should not receive a very strict con- 
struction and that the aggrieved lady in a 
case of annulment of marriage should be 
treated as a wife for the purpose of making 
an application under Section 25. In Arya 
‘Kumar Bal v. Smt. Dla Bal, AIR 1968 Cal 
276, the aggrieved female was granted pər- 
manent alimony at the time of the passing 
of the decree for annulment of marriage and 
the difficulty, if any, was got over by the use 
of the fiction “reputed wife”. That was a 
case where decree of nullity of marriage was 
granted on the ‘ground of the husband’s 
impotency which would be a case of void- 
able marriage and not a marriage void ipso 
jure. It was, however, observed that the re- 
lief in the nature of alimony is really a relief 
which is incidental to the passing of the 
Gecree and that a decree for nullity stands 
cn the same footing as a decree for dissolu- 
tion of marriage. Nobody had contested the 
fact in this case that the wife could be grant- 
ed permanent alimony at or after the time of 
the passing of a decree for nullity and the 
question that had come up for decision only 
was whether during the pendency of the hus- 
band’s appeal, the wife could be granted in- 
terim maintenance and litigation expenses 


under Section 24 of the Act.- The question 
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was decided in the wife’s favour and she 
was granted alimony pendente lite at the 


tate of Rs. £00/- per month and a like 
amount as litigation expenses. 


7. In Jal Kaur’s case, AIR 1961 Punj 
391 (supra), a Division Bench of this Court 
was of the view that the provisions of the 
Hindu Adoptions and Maintenance Act; 1956 
were to be liberally construed. The general 


. purpose underlying an enactment could be 


kept in mind while interpreting its provisions. 
The recent codification of Hindu Law had 
for its fundamental . purpose the removal of 
the disabilities placed on Hindu women and 
were intended to confer on them better 
rights of maintenance and property. Sec- 
tions 18 (1) and 2 (d) give the wife the right 
to be maintained by her husband and this 
maintenance can be claimed by her even 
separate on the ground 
that the husband hee another wife living. In 
Minarani Majumdar v. Dasarath Majumdar, 
AIR 1963 Cal 428, the judgment was written 
for the Division Bench by Bachawat, J. It 
was observed that an order for separate 
maintenance under Section 25 could be pass- 
ed in favour of a married. woman living 
apart from her husband on the passing of a 
decree for divorce or nullity or judicial sepa- 
ration or for restitution of conjugal rights. 
It was held that the power of any. Court 
exercising jurisdiction under Section 25 of 
the Act to pass an order of maintenance 
arose at the time of passing any decree or at 
any time subsequent thereto. Even though 
the case could have been disposed of on the 
basis of an answer to the question whether 
the dismissal of a husband’s petition for 
divorce under Section 13 amounted to ‘the 
passing of any decree’ within the meaning of 
Section 25 of the Act, the interpretation of 
the phrase “while the appellant remains un- 
married” was also taken upon by the Hon’ble 
Judges. 

- The Division Bench. ruling of the Guja- 
rat High Court in Kadia Harilal Purshottam 
v. Kadia Lilavati Gokaldas, AIR 1961 Guj 
202, was relied upon. In the last mentioned 
tuling, it was observed as follows:— 

“Though the Courts have always been 
extremely reluctant to substitute’ words in a 
statute or add words to it, they would do so 
where there is a repugnancy to good sense. 
In enacting Section 25 the intention of the 
legislature was not to restrict the powers of 
the Court in granting permanent alimony and 
maintenance to an extremely limited class of 
cases, namely where the Court had passed a 
decree for divorce or of nullity of marriage. 
The words used in the section are ‘at the 
time of passing any decree’, The power was 
intended to be exercised at the time of the 
passing of any of the decrees referred to in 
the earlier provisions of the Act or at any 
time subsequent thereto.” 


8. The Hon'ble Judges then proceed- 
ed to the question of interpretation of the 
words “while the applicant remains unmar- 
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ried” in Section 25 of the Act. After consi- 
dering the historical development of law of 
divorce and judicial separation (a mensa et 
thoro) in England, the meaning of the ex- 
ression “permanent alimony” used under 
English Law was studied in the context of 
the English case law. The following obser- 
vations of the Hon’ble Judges with regard to 
the degree of care employed in the drafting 
of Section 25'of the Act could be reproduc- 
ed with advantage:— ` e7 


“In our view, whilst enacting Section 25 
the legislature did not intend to restrict the 
ordinary provisions relating to permanent 
alimony and maintenance in connection with 
proceedings ‘for judicial separation, divorce 
and nullity of marriage, but to extend the 
same and make the provisions applicable 
both in favour of the wife as well as the 
husband. No doubt, the words used by the 
legislature ‘while the applicant remains un- 
married’ suggest the construction sought to 
be placed by Mr. Nanavaty. We have, how- 
ever, to consider the paramount intention of 
the legislature. In Maxwell on Interpreta- 
tion of Statutes, at p. 220 it has been ob- 
served as follows:— 


“Where the language of a statute, in its 
ordinary meaning and grammatical construc- 
tion, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to 
some inconvenience or absurdity, hardship 
or injustice, presumably not intended, a con- 
struction may be put upon it which modifies 
the meaning of the words, and even the 
structure: of the | sentence. This may be 
done by departing from the rules of gram- 
mar, by giving an unusual meaning to parti- 
cular words, by altering their collocation, or 
by rejecting them altogether, under the in- 
fluence, no doubt, of an irresistible convic- 
tion that the legislature could not -possibly 
have intended what its words signify, and that 
the modifications thus made are mere cor- 
rections of careless language and really give 
the true meaning. Where the niain object 
and intention of a statute are clear, it must 
not be reduced to a nullity by the draftman’s 
unskilfulness or ignorance of the law, except 
in a case of necessity, or the absolute intra- 
ctability of the language used.” 


“The Courts have always been extreme- 
ly reluctant to substitute words in a statute 
or add words to it. A Court would do so 


where there is a repugnancy to. good sense. . 


The Hindu Marriage Act, 1955, cannot be 
regarded as a work of art. It is not noted 
for good drafting. It contains several provi- 
sions which present difficulties while inter- 
preting the same. The words used in some 
sections are far from happy and difficulties 
are experienced in gathering the true mean- 
ing of the legislature. There is however one 
thing clear that the main object and inten- 
tion of the enactment was to amend and 
codify the law relating to marriage among 
Hindus. The intention was not to restrict 
the powers of the Court in granting perma- 
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nent alimony and maintenance to an extreme- 
ly limited class of cases, namely where the 
Court had passed a decree for divorce or of 
nullity of marriage. The words used in sec- 
tion are ‘at the time of passing any decree’, 
The words ‘any decree’ would not have beeu 
used if it was the intention of the legislature 
to restrict the operation of the section only 
to cases where a decree for divorce or of 
nullity of marriage was passed. The power 
was intended to be exercised at the time of 
the passing of any of the decrees referred to 
in the earlier provisions of the Act or at any 
time subsequent thereto.” 
XX { XX XX 

“The section vests the Court with wide 
discretion in the matter of making orders 
for the maintenance and support of one 
spouse by the other where it passes any dec- 
ree for restitution of conjugal rights, judi- 
cial separation, dissolution of marriage by 
divorce or annulment of the marriage on the 
ground that it was void or voidable.” 

9, The question whether a wife, who 
was refusing to comply with a decree for 
restitution of conjugal rights obtained against 
her by her husband, could claim separate 
maintenance came up before a Division Bench 
of this Court of which I was a member 
in Smt. Ram Piari v. Shri Piara Lal, P. C. S., 
F. A. O. No. 32-M of 1967, D/- 10-9-1969 == 
(reported in AIR 1970 Punj 341). Relying 
on a Single Bench decision in Surjit Kaur v. 
Paragat. Singh, ILR 1964 (2) Punj 100, the 
wife’s right to alimony was found to be 
atsolute and it was held that it was incum- 
bent on the Courts to make an order that 
the husband shall pay to the wife on her 
petition such sum as can be awarded in the 
circumstances of the. case. Even an un- 
chaste wife was found to have an absolute 
right to a starving allowance for her main- 
tenance on the basis of a Single Bench deci- 
sion in Amar Kanta Sen v. Sovana Sen, AIR 
1960 Cal 438 and the right was declared to 
be enforceable even where the wife had been 
divorced on the ground of her adultery. 
The provision is intended -to prevent the 
wife’s starvation but this right to bare sub- 
sistence would disappear where the wife has 
an income of her own. A similar. view was 
taken by a Division Bench in the case of 
Dr. Hormusji M. Kalapesi v. Dinbai H. Kala- 


- pesi, AIR 1955 Bom 413, which was a case 


under the Parsi Marriage and Divorce Act. 
It was observed that it had been the consis- 
tent practice of the Courts to entertain ap- 
plications for alimony even in the case of de- 
faulting or guilty wives. An application for 
alimony had, so far as the Judges were 
aware, never been thrown out on the preli- 
minary ground that the petition had been 
made by a guilty wife. The English. case 
law was discussed and it was found that it 
was never intended that a guilty wife should 
be turned out to the streets to starve. The 
Hindu law recognised even the right of a 
concubine to be maintained by her master. 
in this connection, reference could be made 
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to paragraph 553 of Mulla’s Hindu Law, 
13th Edition (1966) on pages 543-44. Under 
the circumstances, the respondent who has 
suffered at the hands of an overbearing 
male cannot be denied permanent alimony 
‘at a rate which in this case would only help 
to prolong her starvation. She has not, 
however, filed any cross appeal or objections 
complaining of the low rate. In Fisher v. 
Fisher, 164 ER (2 Sw. & Tr. 410) on page 
1055, it was observed that the lezislature did 
not intend that the wife entitled to a dissolu- 
tion of marriage should purchase the decree 
at the price of being left destitute. Where 
the husband’s circumstances or financial posi- 
tion allow it, the Courts will direct a main- 
tenance to be secured to the woman as long 
as she remains chaste and unmarried. 

10. The appeal is accordingly dis- 


missed with costs. 
Appezl dismissed. 
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C. G. SURI, J. 

Nirmla Devi, Appellant v. Ram Dass, 
Respondent. 

F. A. F. O. No. 26-M of 1970, DJ- 14-7- 
1971, against order of Shri O. P, Singla, Sr. 
Sub. J., Sangrur, D/- 19-2-1970. 

Index Note: — (A) Hindu Marriage Act 
(1955), Section 24 — Necessity for passing 
any interim orders comes to an’end with the 
termination of the main proceedings. 

Brief Note: — (A) Held that when the 
husband’s petition for restitution of conjugal 
tights was dismissed with costs in default of 
the appearance there was no question of the 

` wife trying to defend any proceedings and as 
“such there was no occasion for making any 
interim provision for the defence of a case 
that had already concluded. (1970) 72 Pun 
LR 878 and (1955) 67 Pun LR 485 and AIR 
1963 Punj 249, Rel on. (Para 4) 


Index Note: — (8) Hindu Marriage Act 
(1955), Section 28 — Order passed under 
Section 24 is appealable — (X-Ref: Sec. 24). 
AIR 1961 Ponj 508 and AIR 1962 Funj 
127, Rel. on. (ara 2) 
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Nirmla Devi v. Ram Dass (C. G. Suri J) 


ALR, 


Jatinder Vir Gupta, for Appellant; 
Suraj Parkash Gupta, for Respondent. 


JUDGMENT: This is an appeal 
against an order of the Court of first ins- 
tance dismissing an application filed by the 
appellant for maintenance pendente lite and 
expenses of proceedings under Section 24 
of the Hindu Marriage Act, 1955, therein- 
after briefly referred to as ‘the Act’). 


` Da Shri Suraj Parkash Gupta, the 
learned Counsel for the respondent, has rais- 
ed the preliminary objection that no appeal 
is competent against an order passed by the 
trial Court under Section 24 of the Act. It 
has, however, been held by two Single Ben- 
ches of this Court in Dr. Tarlochan Singh 
v. Smt. Mohinder Kaur, AIR 1961 Punj 
508 and Sunder Singh v. Smt. Manna Sun- 
der Singh, AIR 1952 Punj 127, that an 
order awarding maintenance pendente lite 
and expenses of proceedings under Section 
24 would be appealable under Section 28 
of- the Act. There is a conflict of decisions 
amongst the other High Courts but I see 
no reasons ay I should not follow the two 
Tulings of this Court on the point. The ob- 
jection raised by Sbri Gupta is, therefore, 
overruled. 

3. Whe appellants husband Shri 
Ram Dass respondent had filed a petition 
against the appellant in the trial Court on 
7-10-1969 for restitution of conjugal rights 
under Section 9 of the Act. The appellant 
had been served with notices of that peti- 
tion on 5-12-1969 and had filed her applica- 
tion for interim maintenance and litigation 
expenses on 14-1-1970. When the case was 
called for hearing an 19-2-1970, Ram Dass, 
husband of the appellant, was absent and 
his petition under Section 9 of the Act was 
dismissed with costs in default of his ap- 
pearance. The two counsel appearing for 
the appellant, however, insisted that orders 

should be passed on the appellant’s petition 
under Section 24 of the Act. The learned 
Court of first instance was of the view that 
the main proceedings having terminated, 
there was no question of passing any orders 
for interim maintenance and that the costs 
of litigation, which had been allowed to the 
appellant, could be in execution 
pro 


4 The learned counsel for the ap- 
pellant has not been able to cite any autho- 
rity in support of his argument that the 


` trial Court has not taken the correct view 


in the matter. As observed by a Single 
Bench of this Court in Dr. Yoginder Pal 
Soni v. Smt. Padma Soni, (1970) 72 Punj 
LR 878, the main object underlying Section 
24 is that neither party may suffer by his 
or her inability to conduct the proceedings 
for want of money or expenses. According 
to this ruling, maintenance pendente lite 
should be Saated from the date of the fil- 
ing of the application under Section 24 of - 
the Act. The appellant had claimed inte- 
Tim maintenance from the date on which 


i ee 


F 


-485 and Dr. Tarlochan 
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the notiċe had been served on her. The 
necessity for passing any interim orders 


would come to an end with the termination 
of the main proceedings and there would 
be no question of the appellant trying. to 
defend any proceedings after her adversary 
had withdrawn from the contest. here 
would hardly be any occasion for making 
an interim provision for the defence of 3 
case that had already concluded. 


5. In Shrimati Hardev Kaur v. Shri 
Panjrattan Singh, (1965) 67 Punjf LR 
Singh v. Smt. 
Mohinder Kaur, AIR 1963 Punj 249, the 
view taken was that an order passed by the 
Court of first instance under Section 24 


would not enure for the benefit of the party. 


after the proceedings had concluded in that 
Court. The appellant could, if at all, be 
granted interim maintenance in the present 
case for a period of a little over a month 
from 14-1-1970 to 19-2-1970. The main 
proceedings having come to an end, she can 
be left to pursue her normal remedies for 
having her monthly maintenance allowance 


determined on a more permanent basis. The . 


argument that the appellant has borne heavy 
expenses as she had engaged two lawyers in 
this case is besides the point. The reason- 
able costs which can legally be assessed have 
been allowed to her. She does not appear 
to have been hampered in any manner in 
the defence of her case by the absence of 
any order for the payment of interim main- 
tenance and litigation expenses. She has 
been reimbursed by the lower Court in res- 
pect of the taxable costs and can take out 
execution for their recovery. She can also 
enforce her right to maintenance in the 
normal manner. 


6. The main sanction behind an 


order for payment of interim maintenance 


and litigation expenses is that in cases of 
non-compliance, the defaulting party can be 
debarred from prosecuting or defending the 
proceedings. In this case, the Court would 

passing an order after the principal 
means for its enforcement have been taken 
away. The Courts should avoid passing 
orders which cannot be effectively enforced. 


7. I see no grounds for interference 
and dismiss this appeal without any order as 


to costs. 
Appeal dismissed. 
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J. Ferozepore, D/- 3-12-1964. 
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Tal Singh v. Surjit Singh (Suri J) 


“may, therefore, 


[Prs, 1-2] P. & H, 49 


: Index Ñote:— (A) Civil P. C. (1908) 
Ss. 100-101- A conclusion on appreciation 
of evidence that the ‘wil? which other- 
wise genuine cannot be questioned only 
on the ground that jt was not registered 
and the legatee actively participated in 
the execution of the ‘will’ is not such as 
can be interfered with in second appeal. 
(Paras 1, 4) 
Cases Referred: Chronological Paras 
(1970) 72 Punj LR 69. Smt. Kartar 
-< Kaur v. Gurbax Singh f 4 
AIR 1968 SC 1332 = (1968) 3 SCR 
473. Gorantla Thataiah v, Thota~ 


.. Kura Venkata Subbaiah og 
AIR 1965 SC 354 = (1964) 6 SCR 

814. Ramchandra v, Champabai 4 
AIR 1964 SC 529, Shashi Kumar l 
_ Banerjee v. Subodh Kumar 4 
AIR 1959 SC 443 = (1959) Supp 

(1) SCR 426, H. Venkatachala 

Iyangar v. B. N. Thimajamma 4 


' H L, Sarin with K. T, S, Tulsi, for 
Appellants; Romseh Chander Setia. for 
Respondents. - 


_ JUDGMENT :— The only question 
for decision in this regular second appeal 
filed by the plaintiff is whether the un- 
registered will, Exhibit DI. dated 13-5- 
1958, propounded by Surjit Singh defen- 
dant-respondent No. 1 is a genuine docu- 
ment executed by Smt. Raj Kaur, widow 
of Sham Singh while she was of a sound 
disposing mind. Raj Kaur had died about 
seven months after the date that the 
will bears. The finding of fact on the 
Point cannot be easily disturbed in 
second appeal unless it can be shown that 
there was a gross misappreciation or 
misappraisal by the lower appellate 


Court of the evidence examined by the 
pariiies, 
Qe Raj Kaur’s husband has died 


more than twenty years before her, Lal 
Singh plaintiff-appellant and Waryam 
Singh defendant-respondent No. 2 were 
the real brothers of Raj Kaur’s deceased 
husband. Surjit Singh defendant-respon- 
dent 1 is Raj Kaur’s brother’s grandson. 
By the disputed will Raj Kaur may appear 
to have preferred her own relations to 
that of her deceased husband who had 
died more than two decades earlier, This 
appear to be a natural 
disposition of the property. ‘The appel- 
lant’s real brother, who would have 
made a common cause with the appel- 
lant if the will had been a forgery. had 
filed a joint written statement with the 


legatee conceding that the will pro- 


pounded by Surjit Singh defendant-res- 
pondent was a genuine document. The 
appellant’s brother may. therefore. ap- 
pear to have been making a statement 
against his own pecuniary and proprie- 
tary interests. This by itself may appear 
to be a guarantee about the genuineness 
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of the unregistered wil] propounded by. 
defendant-respondent No. 4. 


3. The two attesting witnesses 
and the scribe of the will had been exa- 
mined by Surjit Singh. The scribe is a 
teacher who is not shown to be in any 
manner interested in the parties. One of 
the attesting witnesses is a Sarpanch. 
There is nothing much to be said against 
these witnesses. If Surjit Singh was look- 
ing after the old widow as recited in the 
will, then there was nothing unnatural 
in the lady having been taken to village 
Chaudhriwala where the legatee’s wife 
was reported to be lying ill in her 
parents house. Cine other reason given 
for taking the old lady to village Chau~ 
dhriwala was that the legatee had two 
brothers in villag2 Budhni and the desire 
to keep the will a secret from them was 
that no bad blood may be created be- 
tween the brothers. It is not easy for 
old people living in small villages to visit 
the tehsil or district headquarters to get 
such documenis scribed by licensed peti- 
tion-writers or to have them registered. 

The faulty reasoning of the trial Court 
has been duly commented upon by_ the 
learned Court. of first appeal and I am 
inclined to agree with these comments. 


4. - The legatee’s presence at the 
time of the execution of the will and his 
active participation in calling the scribe 
and the witnesses cannot be described 
as such an exercise of undue influence 
that the wishes of the deceased could be 
ignored. Shri Sarin. the learned counsel 
for the appellant. has relied on H. Ven~ 
katachala Iyengar v. B. N. Thimmajam~ 
ma, AIR 1959 SC 443, Ramchandra v. 
Champabai, AIR 1965 SC 354. Shashi 
Kumar Banerjee v. Subodh Kumar 
Banerjee. AIR 1964 SC 529 and Gorantla 
Thataiah v. Thotakura Venkata Subbaian, 
AIR 1968 SC 1332, in this connection. If 
the Jegatee’s presence or active participa~ 
tion could be described as suspicious cir 
cumstances, then all suspicions may ap- 
pear to have been removed in this case 
by the naturalness of the disposition and 
the stance taken in the case by the ap- 
pellant’s own real brother Waryam Singh, 
defendant-respondent No. 2. Shri Setia, 
the learned counsel for the respondents, 
relies on a Single Bench decision cf this 
Court in Smt. Eartar Kaur v. Gurbax 
Singh, (1970) 72 Puni LR 69, fn this con- 
nection. 


5. I see no grounds for interfer 
ence and dismiss the appeal with costs. 


Appeal dismissed, 
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AIR 1973 PUNJAB & HARYANA 54 
(V 60 C 20) 
PREM CHAND JAIN, J. 

Sham Dass, Petitioner v. The Finan< 
cial Commissioner, Revenue Punjab, and 
others, Respondents, 

Civil Writ No. 1636 of 1965, D/- 26« 
5-1972. 


Index Note— (A) Punjab Security 
of Land Tenures Act (10 of 1953), S. 18 
(2) — While computing the value of the 
land the price of the plots sold by the 
Government cannot be taken into consi- 
deration. (X-Ref:—- Punjab Tenancy Act 
(16 of 1387), S. 4 (1).) — (X Ref:— Words 
and Phrases — “Similar’). (Para 4) 


Brief Note:— (A) Under sub-sec. (2} 
of Section 18, the Assistant Collector, be- 
fore determining the value of the land, 
is required to find out the average of the 
prices obtaining for “similar land” in the 
locality during the ten years immediate- 
ly preceding tha date on which the ap+ 
plication is made, The word “similar” in 
Section 18 (2) has no reference to the 
future use of the land and hence the 
value of the plots sold by the Governs 
ment atter acquiring the agricultural 
land could not legally be taken into con- 
sideration because the plots sold appa= 
rently do not fall in the definition of 
land, nor can they be termed similar to 
the land in dispute. By converting the 
user, the nature of the land has changed 
and it ceases to have any resemblance or 
likeness with the land sought to be pur« 
chased, Vicinity or in other words loca= 
lity is a factor to be taken into conside- 
ration; but the average price has to be 
determined taking into consideration the 
price of the land which is similar in that 
vicinity. 1964 Punj LJ 196, Distinguished. 

f (Para 4J 


Cases Referred? Chronological Paras 


1964 Punj LJ 196. Ram Ditta v. 
Financial Commr, 


= B. S, Gupta, for Petitioner; R., S. 
Mittar. for Respondents Nos. 5 to 12 


ORDER ‘—This order of mine would 
dispose of Civil Writs Nos. 1636 and 1637 
of 1965. as common question of law 
arises in both these petitions. 


2. The only point involved in 
these petitions relates to the valuation of 
the land sought to be purchased under 
Section 18 of ihe Punjab Security of 
Land Tenures Act, 1953 (hereinafter re~ 
ferred to as the Act). The valuation of 
the larid is to be determined under sub< 
oe (2) of Section 18 which reads as 
under:— 


“18 (2). A tenant desirous of pura 
chasing land under sub-section (1) shall 
make an application in writing to an 
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Assistant Collector of First Grade hav- 
ing jurisdiction over the land concerned, 
and the Assistant Collector, after giving 
notice to the land-owner and to all other 
persons interested in the land and after 
‘making such inquiry as he thinks fit, shall 
determine the value of the land which 
shall be the average of the prices obtain- 
ing for similar jand in the locality dur- 
ing 10 years immediately preceding the 
date on which the application is made.” 


The Assistant Collector, First Grade, 
allowed the purchase application of the 
petitioner-tenant and determined the 
value of the land at Rs. 280.60 Paise per 
Bigha and the purchase price as Rupees 
210.40 Paise per Bigha, being 3/4th of the 
value of the land. This decision of the 
Assistant Collector was affirmed on ap- 
peal by the Collector and a revision be- 
fore the Commissioner also failed. On a 
further revision by the landowners-pri- 
vate respondents, the learned Financi 
Commissioner observed thus'— 


“The accepted method for the assess< 
ment of market price is to take into ac= 
count sales of similar land in the loca- 
lity for the last 10 years, According to 
Section 18 (2), the value of the land 

shall be the average of the prices obtain- 
ing for similar land in the locality dur- 
jng the 10 years immediately preceding 
the date on which ‘he application is 
made, The word ‘similar’ has no refer- 
ence to the future use of the land. It 
means the same kind of land, and the 
same kind of land may be put to differ- 
ent uses in the future. The use to which 
an owner puts the land will depend on 
various conditions and circumstances, but 
unless the owner happens to be impru- 
dent or a philanthropist. he may be ex- 
pected to choose the use which will bring 
the maximum benefit. With the esta- 
blishment of a Mandi next door to the 
lands in question, urban development 
will necessarily follow and there will be 
a keen demand for plots by people who 
want to settle in the locality. This fact 
must be taken into account while assess- 
ing the market value of the land and 
the obvious manner in which this can be 
achieved is to take note of the prices 
fetched for the plots sold by Govern- 
ment. I am, therefore, constrained to ac~ 
cept both ‘petitions and to remand the 
cases to the, Assistant Collector for a 
fresh determination of the value of the 
Jand in the light of the above observa~ 
tions, E 


On the basis of the abovemention= 
ed finding, the revision was allowed and 
the case was remanded to the Assistant 
Collector for a fresh determination of 
the value of the land. It is in these cir- 
cumstances tha; these petitions have 
been filed by the tenants calling in 
question the legality and propriety of 
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. contention, the learned counsel 
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the order of the Financial Commissioner, 
dated 4th May. 1965, (Copy Annexure 
‘D’ to the petition). 

3. Mr. Gupta. learned counsel for 
the petitioner, contended that while de- 
términing the value of the land the ave- 
rage of the prices obtaining for similar 
land in the locality was to be taken into 
consideration. According to the learned 
counsel, the word ‘land’ indicated the 
various kinds of land. for example, 
Nehri, Chahi, Barani. etc. and that it 
connoted only agricultural land. Accord- 
ing to tthe learned counsel. the average 
price of land which was agricultural in 
nature, and was somewhat like the land 
to be purchased, could be taken into 
consideration for determining the value. 
t was also contended by the learned 
counse] that the learned Financial Com- 
missioner erred jn Jaw in observing that 
while assessing the value of the land, 
the value of the plots sold by the Gov- 
ernment was also to be taken into con- 
sideration. On the other hand Mr, Mittal, 
learned counsel for the private respon- 
dents. contended that value of any land 
situated in the locality could be taken 
into consideration while determining the 
value under sub-section (2) of Section 
18 of the Act irrespective of the quality 
on kind of the land. In support of his 
placed 
reliance on a Single Bench decision of 
this Court in Ram Ditta v. Financial 
Commr.. 1964 Pun LJ 196. 


4. After giving my thoughtful 
consideration to the entire matter, I am 
of the view that there is considerable 
force in the contention raised by the 
learned counsel for the petitioner. Under 
sub-section (2) of Section 18. the Assist- 
ant Collector. before determining the 
value of the land, is required to find out 
the average of the prices obtaining for 
similar land in the locality during the 
ten years immediately preceding the date 
on which tthe application is made. The 
important words which would help in 
in finding out the correct answer are 
‘similar land’. The definition of the word 
‘land’ as given in the Act. reads as 
under 


* and’ and all other terms used, buf 
not defined in this Act, shall have the 
same meaning as are assigned to them 
in the Punjab Tenancy Act. 1887 (XVI 
of 1887),” 


From this definition i¢ is clear that the 
definition of ‘land’ as given in the Punjab 
Tenancy Act of 1887. has been adopted 
‘Land’ in that Act has been defined 
thus:— 

“‘Tand’ means land which is not? 
occupied as the site of any building in 
a town or village and is occupied or has 
been let for agricultural purposes or for 
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purposes subservien? 
for pasture. and 
at and other structures on 
and, 


The word ‘similar’ has not been de- 
fined in the Act. However, its meaning 
as given in the Oxford English Diction~ 
ary, Volume IX, of the definition, reads 
as under*— 


“Having a marked resemblance or 
likeness; of a like nature or kind.” 
In Words and Phrases, Volume 39. this 
word has been deñned as under:— 


“Similar means nearly correspond~ 
ing; resembling in many respects; some- 
what like; having a general likeness. 
Royer v. Brown, N. H.. 93 A 2d 667, 668. 
The word ‘similar’ in its primary sense 
means nearly corresponding, resembling 
in many respects, somewhat like. having 
a general likeness, Rubenstein v., Fire~ 
men’s Fund Ins, Co. NE 2d 289, 291, 339 
Dl App 404. 


The term ‘similar’ does not mean 
‘identical’ as respects degree of similarity 
that must exist between property sold 
and that condemned to make evidence 
of the sale admissible but means having 
a resemblance and property may be simi~ 
jar though each possesses various points 
of difference. City of Chicago v. Vacearro, 
97 NE 2d 766, 773, 408 I) 587.” 


As earlier observed, the average of 
the prices has to be of land and that too 
which is ar. From the above repro- 
duced definitions of the word ‘similar’ it 
js clear that the land has to be somewhat 
like or resembling in many respects. In 
the instant case. according to the deci- 
sion of the learned Financial Commis~« 
sioner, the price of the plots sold by the 
Government after acquiring the agricul~ 
tural land, has also to be taken into con~ 
sideration, though in the earlier part of 
the judgment it is observed by him that 
the word ‘similar’ has no reference to the 
future use of the land and correctly so. 
That being the position. I fail to see how 
fin the concluding part of his judgment 
he gave the following direction:— 


“With the establishment of a Mandi 
next door to the lands in question, urban 
development will necessarily follow and 
there will be a keen demand for plots 
by people who want to settle in the loca< 
lity. This fact must be taken into ac- 
count while assessing the market value of 
the land and the obvious manner in 
which this can be achieved is to take 
note of the prices fetched for the plots 
sold by Government.” 


This directing is in direct contradic 
tion with the legally right observation 
In the earlier part of the judgment that 
the word ‘similar’ has no reference to 
the future use of the land. When the 


fo agriculture, or 
includes the sites of 
such 
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word ‘similar’ has no reference ‘to the 
future use of the land, then the value of 
the plots sold by the Government could 
not legally be taken into consideration 
because the plots sold apparently do not 
fall in the definition of land. nor can 
they be termed similar to the land in 
dispute. By converting the user, the na- 
ture of the land has changed and it 
ceases to have any resemblance or like- 
ness with the land sought to be purchas- 
ed. If the value of the plots sold by the 
Government is taken into consideration 
while determining the price of the land. 
then that would mean taking into consi« 
deration of the price of such plots as 
have no resemblance with the land sough’? 
to be purchased. I do not agree with Mr. 
Mittal. learned counsel for the private 
respondents that it is only ‘the vicinity of 
the land which has to be taken into con | 
sideration. Vicinity or in other words 
locality is a factor tto be taken into con- 
sideration; but the average price has to 
be determined taking into consideration 
the price of the land which is similar in 
that vicinity. 

The decision in Ram Ditta’s case on 
which reliance was placed by Mr. Mittal, 
learned counsel for the private respon 
dents. is distinguishable as it proceeded 
on its peculiar facts and the learned 
Judge after accepting the finding of the 
Commissioner and the Collector that the 
land in dispute was similar to the land 
on the basis of which the value was de- 
termined, refused to interfere in exer~ 
cise of his power under Article 226 of 
the Constitution in this view of the mai« 
ter, I hold that while determining the 
value under sub-section (2) of Section 13, 
the average price to be taken into cona 
sideration has to be of the land as defin« 
ed in the Act and that the land has to 
be somewhat like or resembling in many 
zee with the land sought to be pure 
chased, $ 


5. No other point was urged, 


6. For the reasons recorded above, 
T allow these petitions and quash the im= 
pugned order of the learned Financial 
Commissioner dated 4th May. 1965 (cony 
Annexure ‘D’ to the petition), In the cir« 
cumstances of tthe case I make no order 


as to costs, 
: Petitions allowed. 
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D/- 15-10-1971, from decree of Surinder 
Singh, Dist. J.. Jullundur, D/- 29-10-1968. 


_ Index Noten. (A) Civil P. C. (1908), 
0. 9, R. 2, O. 17, Rr. 2 and 3 — O. 9, R. 

‘which relates to first hearing applies to 
adjourned hearing by virtue of Order 17, 
Rule 2— Order dismissing suit on ad= 
journed hearing for plaintiff’s failure to 
pay process fees within prescribed time 
must be treated ag one under Order 17, 
Rule 2 and not under Order 17, Rule 3. 


Brief Note:— (A) It is the substance 
of the order and the circumstances in 
which it is made that have to be taken 
into consideration in order to determine 
as to under what provisions of law the 
order was passed or must in law be 
deemed to have been passed, and no 
hard and fast rule can be laid down nor 
’ does it matter as to what rule has been 
cited by the Court passing the order, _ 

(Para 5) 


From the mere fact that a period of 
‘three days was given to the plaintiff to 
pay the process fee, it does not follow 
that time had been granted to him to 
perform any act necessary for the pro-s 
gress of the suit within the meaning of 
Order 17. Rule 3, Civij Procedure Code. 

(Para 5) 


ie Note:— (B) Civil P. C. (1908), 


0. 9, R. 2 — Rule contemplates dismissal 


of ae “only against that defendant who 


is not served due to failure of plaintiff 
to pay process fees — Court acts with- 
out jurisdiction in dismissing whole suit 
when some of defendants are unserved. 
AIR 1950 Nag 188, Foli. (1868) 5 Bom HC 
R 188, Dissented from, (Para 6) 


Index Note*— (C) Civil P. C. (1908), 
©, 17, Rr. 2 and 3 — Appeal lies against 
order when Court wrongly purports to 
dismiss suit under O. 17, R. 3 instead of 
under O. 17, R. 2 read with O. 9, R. 2 — 
At any rate as the order dismissing the 
entire suit is without jurisdiction High 
Court would treat the appeal as revision 
and exercise its revisional powers to re- 
mand the case (K-Ref:— Ss. 96 and 115). 

(Para 8) 


: Brief Note:—(C) The right of appeal 
depends on what the Court actually does 
and not what it should have done. It is 
an elementary rule of justice that a party 
cannot be made to suffer for the mis- 
take of a Court. AIR 1960 Raj 245, Rel. 
on, ; (Para 8) 
Cases Referred? Chronological Paras 
AIR 1960 Raj 245 = 1960 Raj LW. 
217. Ganga Das v. Mst. Gopli 
AIR 1959 Punj 257 = ILR (1959) 
Punj 596. Ram Nath Kalia v. Paul 
Singh 
AIR 1950 Nag 188 = 1950 Nag LJ 
431, Krishnarao Bapurao v. Was 
manrao Ganpatrao i 


Sohan Singh v, Jawala Singh (H, R. Sodhi J) 


[Prs. 1-3] P. &H. 53 


ATR 1937 Oudh 502 = 1937 Oudh 

WN 977, Mt. Ganesh Kuer v, 

Sheo Raj Singh 6 
AIR 1921 Pat 422 (1) = 2 Pat LT 

256. Ramanand Singh v, Chandra= 


ma Singh g 
AIR 1920 Pat 820 = t Pat LT 125. 
_ Surendra Mohan v. Gena Sardar 6 
(1868) 5 Bom HCR 188. Shek Abas i 
v. Ibrahimji 7 


R. S. Dhillon. for praan Nagins 
der Singh, for Respondent No. 1. 


JUDGMENT :— This regular second 
appeal arises in the following circum- 
stances. Sadhu Singh son of Diwan Singh 
sold, as aP registered sale deed. dated 
August 5, 1966, 20 Fanals 13} Marlas of 
land which was his }th share in an area 
of 82 Kanals 15 Marlas situated in vil- 
lage Talhan. tehsil and district Jullun~ 
dur. The sale was in favour of Jawala 
Singh defendant-respondent 1 and for 
an ostensible consideration of Rupees 
17067.19. Sohan Singh and Karnail Singh 
sons of Lachhman Singh son of Diwan 
Singh instituted a suit for pre-emption 
on August 1. 1967, Since the sale of 
land was out of a joint khata he implead- 
ed other co-sharers, Banta Singh, Lachh- 
man Singh, Tara Singh, Kewal Singh 
and Phuman Singh, as pro forma defen- 
dants 3 to 7. Sadhu Singh, vendor, was 
impleaded as defendant 2. Summonses for 
settlement of issues were directed to issue 
to the defendants for October 11, 1967, 
on payment of process fee. Lachhman 
Singh, Tara Singh and Phuman Singh 
defendants did not appear despite ser~ 
vice and ex parte proceedings were taken 
against them on October 11, 1967. Jawala 
Singh, vendee appeared through his wife 
Smt. Kartar Kaur, The remaining three 
defendants including Sadhu Singh vendor 
had not been served. The plaintiff was 
ordered to give their correct addresses 
and also to deposit fresh process fee. 
Jeti was to come up on November 

s Te 


2. As service had nof been ef- 
fected on some defendants summonses 
were again ordered to issue for January 
5, 1968 on payment of process fee with- 
in three days. The. case was adjourned to 
January 5, 1968. Defendants 2. 3 and 6 
were again not served and fresh sum- 
monses were to issue for February 21, 
1968, on payment of process fee and fil- 
ing of the correct addresses. It appears 
that the plaintiff did not this time depo- 
sit the process fee within the prescribed 
time, The trial Court on February 21, 
1968, passed the following order’— 

“PF, not filed by the plaintiff. The 
suit is. therefore. dismissed under Order 
17. Rule 3, Civil Procedure Code.” 

3. The plaintiff took an appeal to 
the pisti Judge. Jullundur, who dis- 
missed the same on October 29, 1968. 
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He took the view that the suit was ad- 
journed from time to time on account of 
the non-service of defendant-respondents 
and that since the plaintiff did not pay 
the process fee within the prescribed 
time as ordered cn January 5, 1968. the 
suit had been rightly dismissed under 
Order 17. Rule 3. Civil Procedure Code, 
The plaintiff has come to this Court in 
second appeal. 

A Before the Motion. Bench. Mr. 
R. S. Dhillon, learned counsel for the 
appellant cited Ram Nath Kalia v. Paul 
Singh, ILR (1959) Punj 596 = (AIR 1959 
Punj 257) and the learned Judge admit- 
ted the appeal mainly on the basis of 
this citation. It is now strenuously urged 
that the trial Court was not justified in 
dismissing the suit when only the pro 
forma defendants had not been served 
and that it was incumbent on the Court 
to have disposed of the suit on merits, 
This argument is based on the assump< 
tion that the impugned order of the 
trial Court was in substance passed 
under Order 17. Rule 3. Order 17. Rule 
3, Civil Procedure Code, reads as under: 

“Where any party to a suit to whom 
time has been granted fails to produce 
his evidence, or to cause the attendance 
of his witnesses, or to perform any other 
act necessary to the further progress of 
the suit. for which time has been allows 
ed, the Court may, notwithstanding such 
default, proceed to decide the suit forth= 
with.” 

5. The only default alleged in tha 
instant case is that the plaintiff did noi 
pay process fee within three days as 
ordered on January 5, 1968. The rule 
which provides for dismissal of suits 
where summonses are not served in con- 
sequence of the plaintiffs failure to pay 
process fee or postal charges is only Rule 
2 of Order 9, Civi] Procedure Code. and 
it is in the following terms'— 

“Where on the day so fixed it is 
found that the summons has not been 
served upon the defendant in conse- 


quence of the failure of the plaintiff to` 


pay the court-fee or postal charges (if 
any) chargeable for such service. the 
Court may make an order that the suit 
be dismissed: ` 


Provided that no such order shall be 
made although the summons has nof 
beén served upon the defendant, if on 
the day fixed for him to appear and an- 
swer he attends in person or by agent 
when he is allowed to appear by agent.” 
This rule relates to the first hearing of 
the suit but is made applicable to ad- 
journed hearings as well by virtue of 
Order 17. Rule 2, Civil Procedure Code, 
which too. it is necessary to reproduce 
hereunder for facility of reference’*— 


“Where. on any day to which the 
hearing of the suit is adjourned, the par« 


Sohan Singh v, Jawala Singh (H. R. Sodhi JJ 


‘ean be laid 


a] 


A.I. E. 


ties or any of them fail to appear. the 
Court may proceed to dispose of tha 
suit in one of the modes directed in tha 
behalf by Order IX or make such other 
order as it “thinks fit”. 


Admittedly failure of the unserved dea 
fendants to be present on February 21, 
1968, was due to the omission of tha 
plaintiff to pay process fee as ordered 
on January 5, 1968. When some of tha 
defendants did not appear on 21st Febru- 
ary, 1968. the Court had an option under 
Order 17. Rule 2, Civil Procedure Code, 
to dispose of the suit in a mode contem~< 
plated in that behalf by Order 9, of the 
Civil Procedure Code. Order 9, Rule 2, 
specifically provides for the cases where 
the plaintiff has not deposited process fee 
to enable the defendant or defendants 
to appear on the date of hearing, In case 
of an adjourned hearing by virtue of 
Order 17, Rule 2. Civil] Procedure Code, 
the provisions of Order 9, Rule 2, are 
made applicable. The Courts below took 
the view that the order must be consi- 
dered to have been passed under Order 
17, Rule 3. Civil Procedure Code. but in 
my opinion this was not a correct ap- 
proach, It is the substance of the order 
and the circumstances in which it is 
made that have to be taken into conside- 
ration in order to determine as to under 
what provisions of Jaw the order was 
passed or must. jn law be deemed to have 
been passed, and no hard and fast rule 
down nor’ does it matter as 
to what rule has been cited by the Court 
passing the order. In the instanz case, 
the inevitable conclusion is that the order 
must be deemed to have been passed 
under Order 17, Rule 2, read with Order 
9. Rule 2. and not under Order 17, Rule 
3, Civil Procedure Code. It was a failure 
of the plaintiff to pay process fee for 
which action could be taken only under 
Order 9, Rule 2 of the Code of Civil 
Procedure. and the order of dismissal of 
suit has. therefore, been erroneously held 
to have been passed under Order 1%, 
Rule 3, Civil] Procedure Code. From the 
mere fact that the order of January 5, 
1968, gave a period of three days to the 
plaintiff to pay the process fee, it does 
not follow that time had been granted to 
him to perform any act necessary for 
the progress of the suit within the mean- 
ae of Order 17, Rule 3. Civil Procedure 
ode. 


6. The next question thet sur- 
vives for consideration is whether 





the whole suit could not 
and the trial Court acted without juris-| 
diction in doing so. A plain reading of 
Order 9. Rule 2 leaves no doubt that ït 
contemplates dismissal of the: suit only 
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against that defendant who is not served 
in consequence of the failure of the plain- 
tiff to pay process fee or postal charges, 
chargeable for the service of the sai 
defendant, No decision of this Court, has 
been cited before me but I am fortified, 
in the view taken by me by a Single 
Bench judgment of the Nagpur High 
Court in Krishnarao Bapurao v. Waman- 
rao Ganpatrao. AIR 1950 Nag 188, which 
followed two judgments of the Patna High 
Court reported as Surendra Mohan v- 
Gena Sardar, AIR 1920 Pat 820, 
and Ramanand Singh v. Chand- 
rama Singh. AIR 1921 Pat 422 (1), and 
one judgment of Oudh High Cour; in 
Mt. Ganesh Kuer v, Sheo Raj Singh, 
AIR 1937 Oudh 502. 


T. Mr. Naginder Singh, learned 
counsel for the respondents cited solitary 
judgment of the Bombay High Court in 
Shek Abas v. Ibrahimji. (1868) 5 Bom 
HCR 188, wherein a different view was 
taken, but with utmost respect I find 
myself unable to accept the reasoning of 
-that judgment, The view contrary to 
what I have taken is likely to lead to 
unreasonable results. It could not have 
been intended by the Legislature that 
no matter that the necessary parties are 
before the Court the suit must still be 
dismissed for the failure of the plaintiff 
to deposit process fee to get service ef- 
fected on those defendants, who may not 
be necessary or even proper parties. It 
does sometime happen that as a matter 
of abundant caution and to avoid the 
possibility of any objection being raised 
at the trial. persons are impleaded as de- 
fendants who are not necessary to be so 
impleaded. What are the consequences of 
the non-joinder of the parities will be 
determined by the Court in each case, 
but the dismissal of the suit is permissi- 
ble only against the defendant who has 
not been served because of the default of 
the plaintiff. 


8. Mr. Naginder Singh lastly con- 
fended tthat if the order is taken to be 
under Order 9. Rule 2, Civil Procedure 
Code, no appeal was competent and the 
only course open to the plaintiff was to 
have made an application to the trial 
Court to have the dismissal set aside on 
showing sufficient cause for his failure 
to pay the process fee or to move this 
Court in revision. The Court of first ap- 
peal in the present case proceeded on 
the basis that the order of the trial Court 
had been passed under Order 17, Rule 3, 
and it was on this score that the appeal 
was entertained. No doubt the plaintiff 
aS an aggrieved party could proceed 
under Order 9 for restoration of the suit 
but it was open to him to file an appeal 
as well since the order purports to have 
been passed under Order 17, Rule 3, 
Civil Procedure Code though erroneously. 


Chet Singh v, State 
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The right of appeal depends on what the 
Court actually does and not what it 
should have done. It is an elementary 
rule of justice that a party cannot be 
made to suffer for the mistake of a 
Court. A similar situation arose in Ganga 
Das v. Mst. Gopli, AIR 1960 Raj 245 and 
it was held that in the circumstances 
like the present one an appeal could lie. 
At any rate even if the appeal is not 
competent it is a fit case in which I 
would exercise the revisional powers ef 
this Court and treat the appeal as a 
revision because the order of the trial 
Court dismissing the entire suit was 
Without jurisdiction. -In the result the 
appeal is allowed and the order of the 
appellate Court affirming that of the 
trial Court is set aside and the case is 
remanded to the trial Court for disposal 
fn accordance with law. There is no order 
as to costs, 

Case: remanded. 
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Chet Singh (decd.) and others. Ap- 
pellants v. The State of Punjab and 
others. Respondents. 


Letters Patent Appeal No. 23 of 1970, 
D/- 25-4-1972, from judgment of Gurdev 
Singh. J. in Civil Writ No. 1137 of 1963. 
D/- 2-3-1967. 


Index Note:— (A) Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
S. 32-FF — Pepsu Tenancy and Agricul- 
tural Lands Rules, '1958, R. 23-A — For 
ascertaining the surplus land, the land 
transferred by the landowner after 21-8- 
1956 in favour of the persons mentioned 
in R. 23-A has to be added to his land 
and if the total exceeds the permissible 
area, the surplus would vest in the Gov- 
ernment, AIR 1967 SC 930, Rel. on. 

(Para 6) 


: Index Note’— (B) Pepsu Tenancy 
and Agricultura] Lands Act {13 of 1955), 
S. 32-D and S. 32-FF — If the land- 
owner after the sale of his permissible 
limit is not left with any area which was 
his permissible area, he can acquire area 
to the extent of his permissible limit. _ 

(Para 7} 


l Index Note:— (C) Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
S. 32-E — Surplus land vests in Govern- 
ment only when possession is taken and 
where possession Was not taken before 
the surplus land vested in the land- 
owner’s heirs after his death the ques- 
tion cf surplus must be decided with re- 
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ference to the individual holdings of the 
heirs. 1965 Punj LJ 124, Rel. on. (Para 9} 
Cases Referred* Chronological Paras 
AIR 1967 SC 930 = 69 Punj LR 405, 
Pritam Singh Chahi] v. State of 
Punjab 
1965 Puni LJ 124, Bhagwan Singh: 
v. State of Punjab 


. K, C. Puri with Naginder Singh, for 
‘Appellants; M. P. Maleri for Advocates 
Genera] Punjab. for Respondents. 


_ JUDGMENT :— This Letters Patent 
Appeal arises out of the judgment of the 
learned Single Judge dated March 2, 
1967, from which a writ petition under 
Article 226 of the Constitution has been 
dismissed which was filed challenging the 
order of the Financial Commissioner, 
dated May 24, 1963, under the Pepsu Tan~ 
ancy and Agricultura] Lands Act. 1955: 
(hereinafter referred to as ‘the Act’). 


2. The facts which have given 
rise to the appeal are that Chet Singh 
was a displaced person from Bahawalpur 
State in West Pakistan who also owned 
land measuring 42.79 standard acres in 
village Ajit Gill tehsi] Faridkot, District 
Bhatinda. He in lieu of his land left in 
Bahawalpur State was allotted 23.28 
standard acres of land in the same vil~ 
lage. Subsequently. it was found that the 
land allotted to him was in excess to 
the extent of 7.14 standard acres and 
he was not entitled to the same, Conse~ 
quently, the Managing Officer cancelled 
the allotment of land to the extent of 
7.14 standard acres. Chet Singh, how- 
aver, was allowei to retain the excess 
land which was allotted to him on pay- 
ment of Rs. 5315.62 paise. He by means 
of two sale deeds. dated January 18, 
1958. and January 28, 1958, sold his total 


land measuring 42.79 standard acres 
which was _ his ar holding 
jn the village his grand- 


sons Harpal Singh and "Avtar Singh sons 
of Zora Singh and Mohinder Singh. Jo- 
ginder Singh and Jagtar Singh alias Bhu- 
pinder Singh sons of Gurdip Singh. 
After the said sale, he acquired the 
ownership rights in 7.14 standard acres 
on September 23, 1958. On October 10, 
1958. the full proprietorship rights in the 
land measuring 16.14 standard acres were 
conferred on Chet Singh. 


3. The proceedings for determina« 
fion of surplus area under the Act were 
started by the Collector (Agrarian) Fa- 
ridkot who allowed i 30 standard 
acres as his permissible area and declar« 
ed 36.07 standard acres as surplus. An 
appeal] was filed to the Commissioner 
who dismissed the same. A revision pti- 
tion was filed to the Financial Commis- 
sioner against the order of the Commis- 
sloner which was also dismissed by him 
- on May. 24. 1963, A writ petition was 
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filed in this Court for quashing the 
orders of the Revenue authorities which 


was dismissed by the learned Single 
Judge on March 2. 1967. A Letters Patent 


. Appeal has been filed against this judg- 


ment of the learned Single Judge. 


4. It may be mentioned af this 
Stage that during the pendency of ‘his 
appeal. Chet Singh who was the original 
allottee died and his legal heirs. namely, 
Harpal Singh, and Avtar Singh sons of 
Zora Singh and Mohinder Singh, Jogin- 
der Singh and Jagtar Singh alias Bhu- 
pinder Singh sons of Gurdip Singh were 
Impleaded as appellants vide order dated 
September 10, 1970, Chet Singh shall 
hereinafter be referred to as ‘the decease 
ed landowner’, 


5. The first contention of the 
earned counsel for the appellants is that 
the deceased landowner had transferred 
42.79 standard acres to his grandsons in 
January. 1958, and these sales should be 
excluded from consideration in assessing 
the surplus land in their hands. He takes 
his support for the said argument from 
the perusal of Section 32-FF which is 
in the following terms— 

“Save in the case of land acquired 
by the State Govrenment under any law 
ffor the time being in force or by an heir 
by inheritance up to 30th: July. 1958. by 
a landless person. or a small aii 
not being a relaticn as prescribed of the 
person making the transfer or disposition 
of land, for consideration, up to an area 
which with or without the area owned 
or held by him does not in the aggre= 
gate exceed the permissible limit. no 
transfer or other disposition of land ef= 
fected after 21st August 1956, shall affect 
the right of the State Government under 
this Act to the surplus area to which if 
would be entitled but for such transfer 
or disposition: 


‘Provided that any person = has 
received any advantage under such trans- 
fer or disposition of land shall be bound 
to restore it. or to make compensation 
for it, to the persons from whom he res 
ceived it.” 


6. The learned counsel! for the 
appellants submits that the vendees were 
-small landowners and. therefore, they 
were not hit by Section 32-FF. He has 
also submitted that they were also nof 
relations as prescribed on the date of 
transfer. Rule 23-A of the Pepsu Ten« 
ancy and Agricultural Lands Rules, 1958, 
which prescribes relations for the pura 
poses of Section 22-FF of the Act was 
introduced on April 20, 1958. In these 
circumstances, he submits that for deter- ` 
mination of surplus area the sales dated 
January 18, 1958, and January 28. 1958, 
in favour of the appellants should not be 
ignored, We are not in agreement with 
the said argument, The matter has been 
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settled by vheir Lordships of the Supreme 
Court in Pritam Singh Chahi} v. State 
of Punjab, (1967) 69 Pun LR 405 = 
{AIR 1967 SC 930), wherein it bas been 
observed that any land in excess of the 
permissible limit. that is, thirty standard 
acres, vests in the State, Under Act 3 
of 1959, the Act was amended and for 
the purposes of ascertaining the surplus 
Jand. the land transferred after August 
21, 1956, in favour of the persons men- 
tioned in Rule 23-A of the Rules was 
added to his land and if the total there- 
of was above the permissible area, the 
surplus would vest in the State Govern~ 
ment. In view of the above observations, 
this argument of the learned counsel 
does not hold good. 


T. The second contention of the 
earned counsel for the appellants is 
that the deceased landowner had sold 
this area measuring 42.7 standard acres 
which shal] hereinafter be referred io 
as ‘the local area’ by means of two 
documents dated January 18, 1958 and 
January 28, 1958, in favour of his 
grandsons who are now appellants. He 
submits that the land measuring 7.14 
standard acres was purchased by him 
subsequently on September 23, 1958. 
From this he argues that out of the per- 
missible limit, he had sold whole of his 
permissible limit and that he was left 
with no land except the surplus area. 
He could subsequently acquire land up- 
to 30 standard acres which, according 
to the Act, was the permissible limit. In 


case, he subsequently acquired any land’ 


that could not be taken as a surplus 
area, This argument of the learned 
counsel] for the appellanfs is tenable. 
After the sale of the permissible limit 
if he is not left with any area which 
was his permissible area, he could ac- 
quire area to the extent of his permissi« 
ble limit. In view of the matter. we 

‘hold that 7.14 standard acres could nof 
be taken as surplus area by the Collec- 
tor which was acquired by him on Sep- 
tember 23, 1958. 


o A The last argument which has 
been made by the learned counsel for 
the appellants is that the deceased land- 
owner died during the pendency of the 
appeal and the surplus area has not 
been taken possession of under Section 
32-E of the Act. As Chet Singh had 
died and the total area in the hands of 
his legal heirs is not in excess of the 
permissible limit of each of the heirs, 
the Collector cannot utilize the said 
area, According to him, the vesting of 
surplus land in the State or in the per- 
‘son to whom the surplus land is allot- 
ted can take place only on such day 
when the possession of the land is taken. 
He further submits that now no area 
can be declared surplus in the hands of 
the heirs. In support of his contention, 


Chet Singh v. State 
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the learned counsel for the appellants 
relies on Bhagwan Singh v. State of 
Punjab, 1965 Pun LJ 124 wherein it has 

been observed thus— 


“The vesting of surplus land in the 
State or in the person to whom the sur~ 
plus area is allotted under the Utilisation 
of Surplus Area Scheme must be held to 
have taken place only on the day. the 
possession of that land is taken, 
xx xx 


ZX XX 


XX 
xx 


Since fhe possession was taken afier 
the death of the landowner. it is obvi- 
ous that the land had not vested in the 
State during the Jlandowner’s lifetime 
and before its possession could be taken 
by the State entire jand owned by the 
landowner. including the area that had 
been declared surplus, had vested in 
the heirs. The question whether any 
part of the land held by the heirs was 
surplus has to be decided with refer- 
ence to the heir’s individual holding, In 
that view of the matter the land not 
having vested in the State Government 
during the lifetime of the landowner, 
it could not be allotted ‘to the landless 
persons. The mere fact that the persons 
allotted surplus land have paid one in= 
stalment of compensation due in res- 
pect of the land allotted to them does ' 
not give them title to the land. If the 
land never vested in the State it could 
not be allotted to the landless persons 
and the payment of the first instalment 
of compensation assessed by the State 
in respect of the jand cannot confer any. 
title on_ them.” 


_ & In the above case, the area of 
the Jandowner was declared surplus 
under Section 32-D of the Act and final 
statement of the surplus area in the 
prescribed form was published in the 
Government Gazette and subsequently 
the surplus land was allotted to the 
landless persons under the Utilization of 
Surplus Area Scheme. In spite of this 
the learned Bench came to the conclu- 
sion that the question of surplus area 
was to be decided with reference to 
the heirs of the individual holdings of 
the heirs. We are in respeciful agree« 
ment with the abovesaid observations. 
Applying the said principle, to the pre- 
sent case. we find that as no area has 
been utilized till today, therefore, no 
surplus area is now left in the hands of 
the heirs. 


16, In view of our abovesaid 
findings, we accept this appeal and quash 
the orders of the Revenue authorities 
declaring the surplus area. However, in 
the circumstances of this case. we leave 
the parties to bear their own costs. 

Appeal accepted, 


a 
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PREM CHAND JAIN, J. 


Sat Paul and another, Appellants vw 
Jai Bhan Ananta Saini, Respondent. 


Second Appeal No. 17 of 1970, DJ- 
22-12-1971. from order of O. P. Singla, 
Sr. Sub-J. (Exercising enhanced Appel« 
late Powers), Sangrur, D/- 10-3-1970. 


Index Note*— (A) Suits Valuation 
Act (1887), S. 11 — Objection to jurisdic- 
tion of a Court to entertain an appeal, 
based on under-valuation will succeed 
only when it is shown that uwnder-valua- 
tion has prejudicially affected disposal 
of appeal on merits. . AIR 1954 SC 340, 
Followed. (Para 3) 


Brief Note:— (A) The reference to 
Section 99, Civil P. C. in the opening 
words of Section 11 of Suits Valuation 
Act is significant. That Section 99. while 
providing that no decree shall be revers- 
ed or varied in appeal on account of the 
defects mentioned therein. when they do 
not affect the merits of the case. ex 
cludes from its operation defects of juris- 
diction. Section 99. therefore. gives: no 
protection to decrees passed on merits, 
when the courts which passed them 
lacked jurisdiction as a result of over- 
valuation or uncer-valuation. It is with 
a view to avoid this result that i; has 
been laid down under Section 11 of the 
Act that a decree passed by a Court, 
which would have had no jurisdiction to 
hear a suit or appeal but for over-vaiua- 
tion or under-valuation, is not to be 
treated as, what it would be but for the 
section, null and void. and ‘hat an ob- 
jection to jurisdiction based on over- 
valuation or under-valuation. should be 
dealt with under that section and. not 
otherwise. (Para 3) 


Thus, where in a case the plaintiff 
preferred an appeal before Senior Sub- 
ordinate Judge on the basis of valuation 
that was put by him on the plaint and 
not on the valuation as determined by 
the trial Court with the result that in 
entertaining the appeal the Judge exer- 
cised jurisdiction over it by reason of 
under-valuation, it was held that no ob- 
jection to jurisdiction of the Court coujd 
be taken unless the failure of justice 
was shown to have resulted from such 
exercise of powers. The mere fact that 
the appeal was to be heard by the Dis- 
trict Judge. would not be sufficient to 
constitute the prejudice on merits. _ 

(Paras 2, 3) 

Index Note'— (B) Court-Fees Act 
(1870), Section 12 (ii) — Deficiency in 
court-fee on memorandum of appeal be- 
fore lower appellate Court can be allow- 
ed to be made good even at the stage of 


JP/KP/F551/72/TRS 


Sat Paul v. Jai Bhan (P. C. Jain JY ` 


Ae I. R. 


second appeal — (K-Ref:— Civil P. C 
(1908), S. 149 and S. 100) — {X-Ref:— 
Limitation Act (1963), S. 5) — AIR 1958 
Ker 88 (SB) and 1912 Punj Re 109, Rel, 
on, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1961 Punj 426. S, Tarlok Singh 

v. Daljit Kaur l 
AIR 1958 Ker 88 = 1957 Ker LJ 

1167 (SB). Kathyee Cotton Mills 

Lid. v. Padmanabha Pillai 6 
AIR 1954 SC 340 = 1955 SCR 117. 

Kiran Singh v. Chaman Paswan 2. 3 
1912 Pun Re 109 = 14 Ind Cas 78, - : 

Dyal Singh v. Ram Rakha q 

H. L. Sarin with M. L. Sarin with 

K. R. Choudhry and A. L. Bahl, for Ap- 
pellants; Ashok Bhan, for Respondent. 


_. JUDGMENT :— Jai Bhan _ plaintiff 
filed a suit for possession of 2 Kanals 
and 11 Marlas of land in Killa No. 615 
along with 1/18th share of the well situ~ 
ated in Khewat No. 515 in exercise of 
his superior right of pre-emption as son 
of one of the vendors Ananta Saini. The 
sale was effected for an amount of Ru- 
pees 4000/- by the vendors by a regis~ 
tered sale deed on December .21, 1966. 
The suit was contested by the vendees 
On various grounds. One of the pleas 
with which we are concerned in this 
appeal was that the suit was not pro- 
perly valuei for the purposes of court~ 
fee and jurisdiction. The trial Court up- 
held the plea of the defendant and found 
that the plaintiff should have paid ad 
valorem court-fee on Rs, 4000/- the 
market value oi the property in suit and 
that the value for purposes of court-fee 
and jurisdiction could not be assessed at 
ten times and thirty times of the land 
revenue. As the deficiency in the court» 
fee was not made good within the time 
allowed by the trial Court, the plaint 
was rejected under Order 7, Rule 11 of 
the Code of Civil Procedure. Feeling ag« 
grieved from the judgment and decreg 
of the trial Court, the plaintiff filed an. 
appeal befcre the learned Senior Sub- 
ordinate Judge. exercising enhanced ap~ 
pellate powers, Sangrur. and the learned 
Senior Subordinate Judge held yhat “he 
plaint was properly valued for the pur- 
poses of court-fee and jurisdiction and 
accordingly remanded the case to the 
trial Court for decision In accordance 
with law. It is against the said judgmenf 
and order cf the learned Senior Subordi« 
nate Judge that the present second ap 
pal has been filed by the vendees-defen« 
ants, 7 


2. Mr. H. L. Sarin. learned coun« 
sel for the petitioner, contended that tha - 
judgment and order of the learned Ses 
nior Subordinate Judge was liable to ba 
set aside as he had no jurisdiction to 
entertain the appeal and that on the 
valuation determined by the trial Court, 


_ support of his contention. 


(ee 
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the appeal, lay to the learned District 
Judge. On the other hand, Mr. Ashok 
Bhan. learned counsel while conceding 
that the appeal did not lie before the 
Senior Subordinate Judge, contended 
that the judgment and order of the 
learned Senior Subordinate Judge was 
not liable to be set aside merely on the 
ground that he had no jurisdiction to 
entertain the appeal, that at the best it 
would be a case where the plaintiff 
under-valued the appeal and filed the 
game in the Court of the Senior Subordi- 
nate Judge and in this situation before 
any relief could be granted in favour of 
the appellants. it was incumbent upon 
them to show that the under-valuation 
of the appeal had prejudicially affected 
the disposal of the appeal on merits. In 
the learned 
counsel placed reliance on Section 11 of 
the Suits Valuation Act, relevant pore 
tion of which reads as under :— 


“11, (1) Notwithstanding anything In 
Section 578 of the Code of Civil Proce< 
dure, an objection that by reason of the 
over-valuation or under-valuation of a 
suit or appeal a Court of first instance or 
lower appellate Court which had no 


furisdiction with respect to the suit or ` 


appeal exercised jurisdiction with respect 
thereto shall not be entertained by an 
appellate Court unless— 


(a) the objection was taken in the 
Court of first instance at or before the 
hearing at which issues were first fram- 
ed and recorded, or in the lower appel- 
‘late Court in the memorandum of ap- 
peal to that Court. or 


(b) the appellate Court is satisfied 
for reasons to be recorded by it in writ- 
ing, that the suit or appeal was over- 
valued or under-valued and that the 
over-valuation or under-valuattion therc- 
of has prejudicially affected the disposal 
of the suit or appeal on its merits. 


(2) If the objection was taken in the 
manner mentioned in clause (a) of sub- 
section (1). but the appellate Court is 
not satisfied, as to both the matters men- 
tioned in clause (b) of that sub-section 
and has before it the materials necessary 
for the determination of the other 
grounds of appeal to itself, it shal] dis- 
pose of the appeal as if there had been 
no defect of jurisdiction in the Court of 
first instance or lower appellate Court.” 
The learned counsel also sought support 
from the decision of their Lordships of 
the Supreme Court in Kiran Singh V. 
Chaman Paswan, AIR 1954 SC 340. 


3. After hearing tthe learned 
counsel for the parties I am of the view 
that there is considerable force in the 
contention of the learned counsel for the 
respondents and the decision of their 
Lordships of the Supreme Court in 
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Kiran Singh’s case, AIR 1954 SC 340 is 
a complete answer to the contention of 
the learned counsel for the appellants. 
At this stage the observations of their 
Lordships of the Supreme Court in Kiran 
Singh’s case which are relevant for the 
decision of the point in controversy may 
be reproduced which read as under ‘— 


*(6) The answer to these contentions 
must depend on what the position in 
law is when a Court entertains a suit 
or an appeal over which it has no juris- 
diction, and what the effect of Section 
11 of the Suits Valuation Act is on that 
position. It is a fundamental principle 
well-established that a decree passed by 
a Court without jurisdiction is a nullity, 
and that its invalidity could be set up 
whenever and wherever it is sought to 
be enforced or. reied upon. even at the 
stage of execution and even in collateral 
proceedings. A defect of jurisdiction, 
whether it is pecuniary or territorial, ar 
whether it is in respect of the subject- 
matter of the action. strikes at the very 
authority of the Court to pass any dec- 
ree, and such a defect cannot be cured 
even by consent of parties, If the ques- 
tion now under consideration fell to be 
determined only on the application of 
general principles governing the matter, 
there can be no doubt that the District 
Court of Monghyr was ‘coram non ju- 
dice’ and that its judgment and decree 
would be nullities. The question is what 
is the effect of Section 11 of the Suits 
Valuation Act on this position. 


(7) Section 11 enacts that mnotwith- 
sianding anything in Section 578 of the 
Code of Civil Procedure an objection that 
a Court which had no jurisdiction over 
a suit or appeal had exercised it by 
reason of over-valuation or under-valu- 
ation. should not be entertained by an 
appellete Court. except as provided in 
the section. Then follow provisions as to 
when the objections could be entertain- 
ed, and how they are to be dealt with. 
The drafting of the section has come in 
and deservedly — for considerable cri- 
ticism, but amidst much that is obscure 
and confused. there jis one principle 
which stands out clear and conspicuous. 
It is that a decree passed by a Court, 
which would have had no jurisdiction 
to hear a suit or appeal but for over- 
valuation or under-valuation, is not to 
be treated as, what it would be but for 
the section. null and void, and that an 
objection to jurisdiction based on over- 
valuation or under-valuation, should be 
dealt with under that section and not 
otherwise. 


The reference to Section 578, now 
Section 99. C.P.C.. in the opening words 
of the section is significant. That section, 
while providing that no decree shall bef 
reversed or varied in appeal on account 


, 
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of the defects mentioned therein when 
they do not affect the merits of the case, 
except from its operation defects of ju- 
risdiction. Sec, 99 therefore gives no 
protection to decrees passed on merits, 
“lwhen the Courts which passed them jack- 
ed jurisdiction as a result of over-valua- 
tion or under-valuation. It is with a 
view to avoid this result that Section 11 
was enacted. It provides that objections 
to the jurisdiction of a Court based on 
over-valuation or under-valuation shall 
not be entertained by an appellate Court 
except in the manner and to the extent 
mentioned in the section. It is a self- 
containd provision complete in itself, and 
no objection to jurisdiction based on 
over-valuation or under-valuation can be 
raised otherwise than im accordance 
with it, 


With reference fo objections relat 
fing to territorial jurisdiction. Section 21 
of the Civil Procedure Code enacts that 
no objection to the place of suing should 
. be allowed by an appellate or revisional 
Court, unless there was a consequent 
failure of justice. It is the same principle 
that has been adopted in Section 11 of 
the Suits Valuation Act with reference 
to pecuniary jurisdiction. The policy 
underlying Secticns 21 and 99, C. P. C., 
and Section 11 of the Suits Valuation 
Act is the same, namely. that when a 
case had been tried by a Court on the 
merits and judgment rendered. it should 
not be liable to be reversed purely on 
technica] grounds, unless it had resulted 
in failure of justice. and the policy of 
the legislature has been to treat objec~ 
tions to jurisdiction both territoria] and 
pecuniary aS technical and not open to 
-consideration by an appellate Court, un- 
Jess there has been a prejudice on the 
merits. The contention of the appellants, 
therefore, that the decree and judgment 
of the District Court, Monghyr, should 
be treated as a nullity cannot be sustain~ 
ed under Section 11 of the Suits Valua~ 
tion Act, 
XX 
xX 


XX xx 
XX XX 


Indeed. it is impossible on the lan- 
guage of the section to come to a differ- 
ent conclusion. If the fact of an appeal 
being heard by a Subordinate Court or 
District Court wiere the appeal would 
have lain to the High Court if the cor~ 
rect valuation had been given, is itself 
a matter of prejudice, then the decree 
passed by the Subordinate Court or the 
District Court must. without more. be 
liable to be set aside, and the words ‘un~ 
less the over-valuation or under-vatua~ 
tion thereof has prejudicially affected 
the disposal of tne suit or appeal on its 
merits” would become wholly useless. 
These words clearly show that the dec- 

rees passed in such cases are liable to be 
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interfered with in an appellate Court 
not in all cases and as a matter of courses 
but only if prejudice such as is mentiona 
ed in the section results. And the pre- 
judice envisaged by tha: section there+ 
fore must be something other than the 
appeal being heard in a different forum. 


A contrary conclusion will lead to 
the surprising résult that the section was 
enacted with the object of curing defects 
of jurisdiction arising by reason of over- 
valuation or under-valuation, but that, 
in fact, this object has not been achiev- 
ed, We are therefore clearly of opinion 
that the prejudice contemplated by the 
section. is something different from the 
fact of the appeal having been heard in 
a forum which would not have been 
competent to hear it on a correct valua- 
ua of the suit as ultimately determin: 
B aon - 


In. the instant case the plaintiff pre- 
ferred the appeal in the Court of the 
Senior Subordinate Judge on the basis 
of the valuation that was put by him 
on the plaint and not on the valuation 
as determined by the trial Court with 
the result that in entertaining the ap- 
peal ‘the learned Senior Subordinate 
Judge exercised jurisdiction over it by 
reason of under-valuation. Ordinarily 4 
decision by a Court which has no juris- 
diction over a matter would be null and 
void but in view of the dicta of their 
Lordships of the Supreme Court in Kiran 
Singh’s case, AIR 1954 SC 340 such de- 
cisions are liable to be interfered with 
by the appellate Court only if prejudice 
such as is mentioned in Section 11 of the 
Suits Valuation Act results. The ques- 
tion that now arises for consideration is 
whether any prejudice as envisaged 
under Section 11 of the Suits Valuation 
Act has resulted in the instant case or 
not. The answer to this question has to 
be in the negative. Merely this fact that 
the appeal was to be heard by the Dis- 
trict Judge, by itself would not be a 
ground to hold that the under-valuation' 
had prejudicially affected the disposal of 
the appeal on its merits, No other point 
has been made out by Mr. Sarin to satis- 
fy me otherwise. As I have before me 
the material necessary for the determi- 
nation of other grounds of appeal, this 
appeal has to be disposed of as if there 
had been no defect of jurisdiction in the 
first appellate Court. 


4. This takes me to the merits of 
the case on which there is not much dif- 
ficulty as. I find that the judgment of the 
learned Senior Subordinate Judge who 
found as a fact that the land in dispute 
was not kharaj-az-bach and that the 
Court-fee had to be paid on ten times 
the land revenue, is perfectly legal and 
correct, The land in dispute was wrong- 
jy recorded as kharaj-az-bach in the 
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Yamaband? of 1966-67 as is clear from 
the order dated 14th June, 1968, Exhibit 
P-7. The appellate Court has also con- 
sidered the oral evidence in arriving at 
a conclusion that at the time of sale the 
land was culturable and actually put to 
that use. The finding of the appellate 
Court, being a pure finding of fact, can- 
not legally be disturbed in the second 
appeal. Otherwise also I find that even 


on the evidence, no contrary view is pos-. 


sible. The plaint was properly _ valued 
for purposes of Court-fee and jurisdic- 
tion. No exception can be taken to the 
finding of the appellate Court on this 
aspect of the matter. 


5. It was next contended by the 
Tearned counsel that proper Couri-fee 
was not paid by the plaintiff on the ap- 
peal filed by him before the learned 
Senior Subordinate Judge. On this as- 
pect of the matter there was no contest 
between the learned counsel for the par~« 
ties that on the appeal before the learn= 
ed Senior Subordinate Judge the court- 
fee had to be paid ad valorem on the 
difference between the court-fee as paid 
by the plaintiff in the lower Court and 
the couri-fee held to be the proper 
court-fee by the lower Court. See alsa 
fn this connection a Division Bench deci- 
sion in Tarlok Singh v, Daljit Kaur, 


AIR 1961 Punj 426. It is also not dis~. 


puted by the learned counsel for the 
parties that on the question of court-fee 
objection on behalf of the appellants 
who were respondents before the learn- 
ed Senior Subordinate Judge, was not 
taken in this manner; rather the precise 
objection taken was that court-fee had 
to be paid ad valorem on ‘the valuation 
found by the trial Court. As conceded 
by the learned counsel for the appel- 
lanis. this objection was not tenable and 
was rightly rejected by the learned Se~ 
nior Subordinate Judge, It, therefore, 
follows that objection was not taken on 
behalf of the appellants who were res- 
pondents before the learned Senior Sub- 
ordinate Judge that the court-fee had to 
be paid ad valorem on the difference be- 
tween the court-fee as paid by the plain- 
tiff and the court-fee held to be the pro- 
per court-fee by the lower Court. Even 
in the grounds of this appeal, objection 
with regard to the court-fee has not 
been taken in i manner; 
ther the objection raised is ex 
actly In the same terms as it was rais- 
ed before the first appellate Court. Ad- 
mittedly proper court-fee in accordance 
with the law laid down in Tarlok Singh’s 
ease, AIR 1961 Punj 426 was not paid 
on the appeal filed before the learned 
Senior Subordinate Judge. In order to 
remedy this defect, Civi} Miscellaneous 
No. 621 of 1971 was filed by the plaintiff- 
respondent under Sections 149/151 of 
the Code of Civil Procedure, read with 
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Section 12 (ii) of the Court-Fees Act and 
Section 5 of the Indian Limitation Act 
praying that the deficiency in the court 
fee on the memorandum of appeal be~ 
fore the first appellate Court be allowed 
to be made good, Notice of this applica- 
tion was given to the jearned counsel 
for the appellants who opposed the same 
on the ground that such: an application 
did not lie and that this Court at this 
stage could not permit the deficiency in 
the court-fee to be made good. It was 
also sought to be argued that the proper 
course would be to allow the appeal and 
Temit the case to the appellate Court 
for deciding this application. 


6. After giving my thoughtful 
consideration to the entire matter I am 
of the view that in the circumstances of 
the case the application for permission 
to make up the deficiency deserves to be 
allowed, As earlier observed.’ the objec- 
tion with regard to the deficiency in the 
court-fee was not taken in the manner 
in which it was being agitated before 
me and that the type of objection raised 
before the appellate Court was not main 
tainable and was rightly rejected. If 
the Tight type of objection had bebal 
raised. then the plaintiff-respondent 
would have remedied that defect at the 
time of arguments. To start with. even 
before Me such an _ objection was not 
raised and it was only during the course. 
of arguments that such an objection was 
raised. The plaintif under bona fide 
mistake paid only court-fee which he 
had affixed on the plaint as he was chal~ 
lenging the correctness of the finding of 
the trial Cour; on the question of valua- 
tion. No useful purpose would be served 
in sending back the case on this techni- 
cal ground for determination of this ap- 
plication. Considering all the circumstan= 
ces it is a fit case for allowing the pray-~ 
er of the plaintiff-respondent to make up 
the deficiency. I do not agree with the 
learned counsel for the appellants that 
such a prayer could not be allowed by 
this Court in second appeal. No ‘authority 
to sustain this contention was cited be~ 
fore me by the learned counsel: rather 
on the contrary Mr. Ashok Bhan, learn- 
ed counsel for the plaintiff-respondenf 
referred to me the decision of the Spe 
cial Bench in Kathyee Cotton Mills Ltd. 
v. Padmanabha Pillai, AIR 1958 Ker 88 
and that of a Full Bench in Dyal Singh 
v. Ram Rakha, 1912 Pun Re 109. which 
support the view that under Section 149 
of the Code of Civi] Procedure and Sec- 
tion 12 (ii) of the Court-fees Act, an 
appellate Court can also allow the defi- 
ciency of the court-fee to bé made good. 
In-this view of the matter, I permit the 
plaintiff-respondent to make up the defi- 
ciency in court-fee. The plaintiff has al- 
ready made up deficiency while filing 
the miscellaneous application, - 
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7. No other point was urged. 


8. For the reasons recorded 
above, this appeal fails and is dismissed 
but in the circumstances of tthe case I 
make no order as to costs, 


Appeal dismissed 
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FULL BENCH 


E. S. NARULA, H. R. SODHT AND 
BAL RAJ TULI. JJ. 

M/s. Mulkh Raj Krishan Kumar & 
Co., Petitioner v. The State of Punjab 
and others, Respondents. l 

Civil Writ No. 480 of 1970. D/- 2%» 
12-1971, decided by Full Bench on order 
of Reference made by R. S. Narula and 

. G. Suri, JJ. on: 19-11-1970. 


Index Note:— (A) Punjab Excise 
Act (1 of 1914). S. 36 — Cancellation of 
licence for default -— Proceedings for 
cancellation of a licence are quasi-judi- 
ciaj and the observation of principles of 
natural justice is mandatory. (Case law 
discussed), (&-Refi— Constitution of 
India, Art. 226). (Para 9) 


Brief Note:—- (A) Section 36 of the 
Act does not provide that on a default 
being committed, the licence shall stand 
cancelled or shal] be cancelled. A discre- 
tien has been given to the licensing autho- 
rity to cancel or not to cancel the licence 
on a default being committed. That dis- 
cretion has to be exercised judiciously 
after taking into consideration the fects 
of each case. Although this power has to 
be exercised by an administrative offi- 
eer of the department. the proceedings 
for cancellation oz the licence are quasi- 
judicial in nature. Therefore. the licensee 


must be issued a notice to show cause: 


or to explain why his licence should not 
be cancelled on the basis of the defaults, 
covered ‘by Section 36. committed by 
him (Para 5) 


Index Note*~ (Bf ‘Punjab Excise 
Act {1 of 1914). S. 36 — Punjab Liquor 
Licence Rules. 1956, R. 36 (24) — Can- 
cellation of licence for default — Show 
cause notice — A notice to the default- 
ing licensee containing only a direction 
for the payment of the dues within a 
certain date ‘with a threat to cance] the 
licence if it was not. complied with is net 
a sufficient notice. (Case law discussed). 

(Para 10) 

Brief Note:— (B) No order for can- 
tellation of the licence could be passed 
on its basis. (Para 10) 

Index Note:— {©} ‘Punjab Liquor 
Licence Rules. 1956, R. 36 (24) — Notice 
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of re-auction to a defaulting licensee —~ 
A notice of one or two days is not a 
timely notice of reauction — Reauction 
on the basis of such notice is not in ac- 
cordance with the provisions of the Rule 
and is not binding on the licensee, 
(Para 16) 
Brief Note:— (C) Therefore, the de- 
mand for the amount of short fall against 
the licensee is invalid and must be 
quashed. (Para 18) 
Cases Referred? Chronological Paras 
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T. S. Munjral, for Petitioners: S. S. 
Kang. Dy. Advocate General (Punjab), 
for Respondents, 

TULI, J:— This petition came up 
for hearing before my learned brethren 
Narula and Suri, JJ.. and the learned 
Judges referred it for decision to a 
larger Bench by an order dated Novem~ 
ber. 19. 1970. principally because Suri, 
J.. doubted the correciness of some ear- 
lier Division Bench judgments of this 
Court. In pursuance of that reference 
order this petition has been placed for 
hearing before this Ful] Bench 


2. The petitioner-firm gave the 
highest bid for the country liquor vend 
at Railway Road, Kapurthala, for the 
years 1969-70 when the auctions were 
held in the month of March, 1969. The 
quota fixed for the vend was 11640 proof 
litres. A pamphlet containing the terms 
of auction was prepared and circulated 
amongst the prospective bidders. The 
relevant conditions of auction are cons 
tained in annexure ‘A’ to the writ petis 
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tion. In accordance with those condi- 
tions. the licence fee for the vend bid 
by the petitioner-firm amounting to Ru- 
pees 2,75.000.00 was to be deposited in 
the Treasury in twelve equal instalments, 
each instalment being paid on or before 
the 25th of each month. Before 
the vend. the petitioner-firm had to de~- 
posit 1/12th ,of the amount, that is, Ru- 
pees 22,916.00 by way of security, The 
petitioner-firm failed to deposit the 
licence fee for the month of August, 
L969. as a result of which its licence was 
cancelled on September 15, 1969. That 
cancellation was, however, revoked þe- 
cause the instalment of the licence fee 
for the month of August, 1969, had been 
paid by the petitioner-firm on Septem~ 
ber 13. 1969. Again, on November 4, 1969, 
the licence of the petitioner-firm was 


cancelled for failure to deposit the lic-. 


ence fee for the month of September, 
1969. In this order of cancellation it was 
specifically mentioned that the licence 
should be reauctioned by public auction 
under the provisions of Rule 36 (24) of 
the Punjab Liquor Licence Rules, 1956 
(hereinafter called the Rules), if the 
defaulter, that is. the petitioner-firm, 
did not pay the dues before the date of 
reauction If the dues were paid, the re- 
auction was to be stopped and the, case 
for imposition of additional. fee was to 
be referred to the Deputy Excise and 
Taxation Commissioner. The Excise and 
Taxation Officer. respondent 4. who was 
authorised by respondent 3 to take ac- 
tion for reauction. did not reauction the 
vend and the order of cancellation was 
revoked. On January 20, 1970. a memo- 
randum in Punjabi was served on the 
petitioner-firm through Mulkh Raj. the 
English translation of which is as under? 


“Subject: Cancellation of the licence 
of the shop of country made liquor, Rail- 
way Road. Kapurthala. district Kapur 
thala. 

Memorandum, 


You are licencee for selling country 
made liquor at the shop situated on the 
Railway Road. Kapurthala, for the year 
1969-70. The amount of instalment, Ru- 
pees 22,916/- in respect of this shop for 
the month of November, 1969, which was 
to be deposited by the 25th of that 
month, has not been deposited by you 
till now. Hence you have violated condi- 
tion No, 15 (ii) of the licence and Rule 
. 86 (23) of the Punjab Liquor Licence 
Rules. You are directed to deposit the 
said amount within four days, otherwise 
the licence of this shop shall be cancel- 
led under Rule 37 (33) (i) of the Punjab 
Liquor Licence Rules. 1956, and under 
eae 36 (c) of the Punjab Excise Act, 
1914.” 


This memorandum was issued by the 
Deputy Excise and Taxation . Commis-< 
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sioner, Jullundur Division, who is the 
Collector under the Punjab Excise Act, 
1914 (hereinafter called the Act) and 
Rules, The petitioner-firm did not depo~ 
sit the amount mentioned in the memo- 
randum and on February 3. 1970, an 
order cancelling the licence of the peti- 
tioner-firm was passed in the following 
words :— 

“The excise licensee of country li- 
quor vend Railway Road in Kapurthala 
for the year 1969-70, by not depositing 
his licence fee for November, 1969. has 
contravened the provisions of Rule 36 
(23) of the Punjab Liquor Licence Rules, 
1956, and rendered his licence liable for 
cancellation I. accordingly, cancel the 
licence of the vend under Rule 36 of the 
Rules ibid and further decide that this 
should be reauctioned by publie auction 
under the provisions of Rule 36 (24) of 
the said Rules. If the defaulter pays the 
dues before the date of reauction. ‘the 
proceedings should be stopped and a 
case for imposition of an additional fee 
should be referred to this office.” 


This order does not seem to have been 
communicated to the petitioner-firm þe~ 
cause on February 10. 1970. the peti- 
tioner wrote a letter to the Excise and 
Taxation Officer, Kapurthala, as under:— 


“With due respect I beg to write 
that our C. L, Vend, Railway Road, Ka- 
purthala. is lying closed for want of sup- 
ply of country liquor. Kindly issue us 
50 bags (900 B/Ls) of country liquor from 
L-13 Kapurthala without delay so that 
we may be able to deposi; the licence 
fee in respect of the said vend. If liquor 
is not supplied immediately. we wil] not 
be able to pay the licence fee.” 


Instead of supplying any liquor to the 
petitioner-firm, the Excise and Taxation 
Officer, Kapurthala, passed an order on 
February 11. 1970, to the effect that the 
country liquor licence of the petitioner~ 
firm had been cancelled by the Deputy 
Excise and Taxation Commissioner, Jul- 
lundur Division. on February 3. 1970. on 
account of non-payment of licence fee 
for the month of November, 1969. and 
the vend would be put to reauction on 
February 13, 1970, at 10 A.M. in his 
office. The terms and conditions would 
be announced at the time of reauction. 
This order was got noted by Mulkh Raj 
at 8 P.M. on February 11, 1970. as is 
clear from annexure ‘J’ to the writ peti- 
tion. The reauction was held on Febru- 
ary 13, 1970 as a result of which the 
State suffered a loss of Rs. 33,635.00 for 
which the petitioner-firm has been made 
liable. This amount is sought to be rea 
covered from the petitioner-firm as ar- 
rears of land revenue, In the writ peti« 
tion, the petitioner has stated that a de= 
mand of Rs 56.551.00 on account of the 
Short-fall has been raised against it and 
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that amount was sought to be recovered 
as arrears of land revenue. No demand 
notice has, however, been produced and 
it appears that the petitioner-firm has 
added Rs, 22,916.00 on account of ` one 
monthly instalment of licence fee to the 
sum of Rs. 33,635.00 while stating the 
sum of Rs. 56,551.00 which fs sought to 
be recovered from it. In the return filed 
by respondent 4, it haè been stated that 
the Government suffered a loss of Ru- 
pees 33,635.00 on account of short-fall in 
licence fee as a result of reauction and 
a sum of Rs. 70,135.00 was due from the 
petitioner-firm on account of the arrears 
of licence fee. It has not been mentioned 
in the return that any demand notice 
was issued to the petitioner-firm and if 
any demand notice was issued, for what 
amount it was. The petitioner has pray- 
ed for the quashing of the order or 
orders of cancellation of its licence, the 
quashing of the notice of demand, i 
any, issued by respondent 4 against it 
for the recovery of the so-called deficix 
ency in licence fee as arrears of land 
revenue and directing the respondents 
not to make recovery of any sums what- 
soever alleged to be due from the peti~ 
tioner-firm in relation to the liquor vend 
at the Railway Road, Kapurthala. for 
the year 1969-70. It has also been pray- 
ed that the respondents should be direct- 
ed not to place the petitioner-firm on 
the Excise Black List. 


3. Written statement to the writ 
‘petition has been filed only by respon- 
dent 4 controverting the allegations of 
the petitioner-firm, 


4. The learned counsel for the 
respondents has raised a preliminary ob- 
flection at the hearing that the petition 
deserves to be dismissed on the ground 
that the petitioner suppressed a material 
fact which ought to have been mentioned 
in the petition as it had a great bearing 
on the decision thereof. The fact said to 
have been suppressed by the petitioner 
firm is the memorandum served on ft 


through Mulkh Raj on January 20, 1970." 


calling upon the petitioner-firm to devo- 
sit the sum of Rs. 22.916.00 within four 
days. failing which the licence would be 
cancelled. The petitioner has stated in 
the writ petition that no notice was ever 
issued to the firm either in September or 
in November or in January to show 
cause against the proposed cancellation 
of the licence on the ground that it had 
failed to deposit the licence fee for a 
particular month. If the memorandum 
served on the petitioner-firm amounted 
to a show-cause notice, the petitioner- 
firm can be said to have been guilty of 
suppressing a material fact but if it can- 
not be termed a show-cause notice, then 
there is no suppression of any material 
fact. This objection was not taken in the 

return io the writ petition nor has it 
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memorandum was found on the file of 
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been stated that any show-cause notice 
Was issued to the petitioner-firm before 
passing the order cancelling its licence 
nor has this memorandum been referred 
to or relied upon in the whole of the 
return. A copy of this memorandum was | 

filed with the return. i 


reauction that was brought to the Court 
and it was then that the learned counsel 
for the respondents raised this objection 
and stated that a notice had been issued 
to the petitioner-firm “which had been 
suppressed by it. It had been held in 
some Division Bench judgments of this 
Court, to be referred to later. that the 
memorandum like the one served on the 
petitioner-firm on January 20, 1970, did 
not amount fo a show-cause notice, 
which has been affirmed in a Jater part 


_of this judgment, and in view of those 


Judgments the petitioner-firm was justi- 
fied in stating in the petition that no 
show-cause notice was issued to it be~ 
fore its licence was cancelled. We are, 
therefore, of the opinion that there is no 
merit in the preliminary objection raised 
on behalf of the respondents, 


5. The first point to be decided is 
whether the proceedings for the cancel- 
lation of a licence like the one held by 
the petitioner-firm are administrative or 
quasi-judicial in nature. A licence can. 
be cancelled under Section 36 of the 
an the relevant portion of which is a 
under- 4 


_ “36, Subject to such restrictions as 
the State Government may prescribe, 
the authority granting any licence. per 
mit or pass under this Act may cancel or 
suspend itn 

{aì z Ei & L] 


_ <b) if any duty or fee payable by 
fhe holder thereof be not duly paid; or 
(c) in the event of any breach by 

the holder of such licence, permit or’ pass 
or by his servants, or by any one acting 
on. his behalf with his express or im 
plied permission of any of the terms or 


conditions of such licence, permit or 
pass; or 
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The provision with regard to the depo- 
sit of the licence fee is contained in Rule 
36 (23) (b) as applicable to the year in 
question, that is, 1969-70. which is rex 
produced below:— i 


"36.23. The security deposit, ff any, 
and the licence fee shall be payable by 
the person whose bid has been accepted, 
fn the following manner — 

(a) * a + 2 


(b) (i) In the case of a country liquor 
Licence, he shall deposit security equi< 
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fee within a period of seven days of the 
date of the auction or by the last date 
of the month in which the auction takes 
place, .whichever is earlier. The aforesaid 
amount of security shall be refundable 
to him at the end of the period for 
which the licence is granted unless the 
Same or any part thereof is forfeited or 
adjusted against any amount of fee, duty. 
or penalty ‘due from him in respect of 
his licence. In the event of the amount 
of security deposit or any part thereof 
being forfeited or adjusted as aforesaid, 


the deficiency shal] be made good by him- 


within seven days of the happening of 
such an event failing which the licence 
shall be liable to cancellation by the aus 
thority by which it was granted; 

(ii) he shall pay the whole amoung 
of licence fee in 12 equal monthly in<« 
stalments, each instalment being payable 
by the 25th day of each month begin-+ 
ning from the month from which he 
starts his business: : 


Provided that if the licence is issued 
for a period of less than a year. tha 
whole amount of licence fee shall. be 
paid in such number of equated monthly 
instalments as the number of months 
for which the licence is granted by ig- 
noring fraction of a month.. if any, in 
counting the number of months, 


Provided further that if the licence 
fs for a period of less than a month, the 
whole amount of 

aid in lump sum immediately after the 
id is accepted: 


(iii) A licensee who pays the full 
proportionate monthly licence fee by 
the 25th of the month concerned shall 
be entitled to draw subject to availabi- 
ity a quota of special spiced country 
liquor up to 10 per cent of his propor- 
tionate monthly quota of ordinary spiced 
country liquor on the payment of a pro- 
portionate additional licence fee at the 
same rate of incidence as in the case of 
ordinary spiced country liquor.” 

It is evident from this clause that t/-12th 
of the entire licence fee had to be de- 
posited by way of security before the 
7th of April, 1969, and thereafter 1/12th 
of the licence fee was to be deposited 
every month before the 25th of ‘that 
month. The non-payment of any monthly 
instalment within time amounted to a 
breach of the conditions of the licence 
and entitled the Collector (Deputy Ex- 
cise and Taxation Commissioner of ‘he 
Division) tọ cancel. the licence before its 
expiry. The cancellation of the licence 
affects the civil rights of the licensee in 
so far as he is debarred from carrying 
on the licence for the remaining period 
and becomes Hable for the short-fal] in 
case the amount received by reauction 
is less than the amount he had bid for 


licence fee shal] be’ 
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valent to 1/-12th of the annual licence: 


for the remaining period, It is, therefore, 
necessary that the licensee must be issu~ 
eda notice to show cause or to explain 
why his licence should not be cancelled 
On the basis of the default committed by 
him, Section 36 of the Act does not pro- 
vide that on such a default being com- 
mitted, the licence shal] stand cancelled 


‘or shall be cancelled. A discretion has 


been given to the licensing authority to 
cancel or not to cance] the licence on a 
default being committed, That discretion 
as to be exercised judiciously after tak- 
ing into consideration the facts of each 
case, Although this power has to be ex- 
ercised by an administrative officer of 
the department, the proceedings for can- 
cellation of the licence are quasi-judicial 
in nature, as has been held by their 
Lordships of the Supreme Court in Na- 
gendra Nath Bora v. Commissioner of 
Hills Division and Appeals, Assam, AIR 
1958 SC 398. The relevant observations 
are contained in para 9 of the report 
which are to the following effect ;— 


_ “It is true that no one has an fn- 
herent right to settlement of liquor 
shops, but when the State, by public 
notice, invites candidates for settlement 
to make iheir tenders, and in pursuance 
of such a notice, a number of persons 
make such tenders, each one makes a 
claim for himself in opposition to the 
claims of the others, and the publie au- 
thorities concerned with the settlement 
have to choose from amongs} them. If 
the choice had rested in the hands of 
only one authority like the District Col- 
lector on his subjective satisfaction as 
to the fitness of a particular candidate 
without his orders being amenable to an 
appeal or appeals or revision, the posi~ 
tion may have been different. But Sec« 
tion 9 of the Act has laid down a regu- 
lar hierarchy of authorities. one above 
the other, with the right of hearing ap- 
peals or revisions. Though the Act and 
Rules do not. in express terms, require 
reasoned orders to be recorded, yet, in 
the context of the subject-matter of the 
rules, it becomes necessary for the seve~ 
ral authorities to pass what are called 
speaking orders’, Where there is a right 
vested in an authority created by sta- 
tute, be it administrative or quasi~judi« 
cial, to hear appeals and revisions, it be~ 
comes its duty to hear judicially. that is 
to say, in an objective manner, imparti- 
ally and after giving reasonable oppor- 
tunity to the parties concerned in the 
dispute, to place their respective cases 
before it,” i 


6. Very recently, the Suprerne 
Court held in M/s; Mahabir Prasad Sans 
tosh Kumar v. State of U. P.. AIR 1970 
SC 1302, that an order cancelling the 
dealer’s licence under the U, P, Sugar 
Dealers’ Licensing Order, 1962, is quasis 
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judicial in nature and it is not enough 

that an opportunity of hearing should 

be granted to the licensee bu: that the 

order passed should be a speaking order. 

The relevant observations are found in 

Lae 8 of the report which is reproduced 
elow:— 


“The High Court in rejecting the 
petition filed by che appellants has ob- 
served that the District 
considering the explanation of the ap- 
pellants had ‘considered all the materi- 
als’ and also that ‘the State Government 
in considering the appeal had considered 
all the materials’. We have, however, 
nothing on the record to show what max 
terials, if any. were considered by the 
District Magistrate and the State Gcv- 
ernment. The High Court has also cb- 
served that Clause 7 of the Sugar Deal- 
ers’ Licensing Order does not require 
‘the State Government to pass a reason~ 
ed order. All that is required is to give 
an aggrieved person an opportunity of 
being heard’. We are of the view that the 
High Court erred in so holding. The 
appellants have a right not only to have 
an opportunity to make a representation, 
but they are entitled to have their repre~« 


sentation considered by an authority un~ 


‘concerned with the dispute and to be 
given information which would show 
the decision was reached on the merits 
and not on considerations of policy or ex~ 
pediency, This is-a clear implication of 
the nature of the jurisdiction exercised 
by the appellate authority: it is not Te- 
quired to be expressly mentioned in the 
statute. There is nothing on the record 
which shows that the representation 
made by the appellants was even corsi- 
dered. The fact that Clause 7 of the 
Sugar Dealers’ Licensing Order to which 
the High Court has referred does not 
‘require the State Government to pass a 
reasoned crder’ is wholly irrelevant. 
The nature of the proceeding requires 
that the State Government must give 
adequate reasons which disclose that an 
attempt was made to reach a conclusion 
according to Jaw and justice.” . 

T. It has to be borne in mind thaf 
the order of the Collector cancelling the 
licence is appealable under Section 14 of 
the Act read with the Punjab Excise 
Powers and Appeals Orders, 1956, under 
which an appeal against every order of 
the Collector lies to the Financial Com= 
missioner. Under Section 15 of the Act, 
a provision has been made for a revision 
in which it has been clearly stated that 
the revising authority shall give a notice 
of hearing to party affected by the order, 
It is thus clear that the adjudication of 
the dispute with regard to the cancella~ 
tion of the licenca on the failure of the 
Yicensee to carry oUt any condition of 
the licence is quasi-judicial and has to 
be determined in that manner. Ik was so 


Magistrate in- 
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held by a Division Bench of this Court 
{Narula and P., C., Jain, JJ.) in M/s. Ish- 
too & Co. v. The State of Punjab. 1970 
Cur LJ 697 (Punj) wherein the learned 
Judges have referred to various judge~ 
ments. I am in respectful agreement with 
the view taken in that judgment. It is, 
therefore, held that the proceedings for 
the cancellation of a licence under Sec- 
tion 36 of the Act are quasi-judicial in 
nature, 

8. In the light of the above con- 
clusion, it has to be determined what 


_ procedure was to be followed by the De- 


puty Excise and Taxation Commissioner 
in the matter. No procedure has -been 
prescribed in the Act or the Rules and 
the use of the word ‘may’ in Section 36 
of the Act clearly leaves a discretion 
with the Collector whether to cancel or 
suspend the licence or not, That discre- 
tion has to be exercised judicially and it 
is, therefore, necessary that the party. 
affected, that is, the licensee must be 
given a notice to show cause why -his 
licence may not be cancelled or suspend- 
ed on any of the grounds mentioned in 
Section 36 of the Act before an order for 
cancellation or suspension is passed. It 
may be that the licensee is able to con- 
vince the Collector that in spite of the 
default or defaults committed by i 
it was not a fit case for the cancellation 
of the licence and some lesser penalty 
might be imposed, The issuance of the 
notice is also necessary because the can- 
cellation of the licence prejudicially af- 
fects the civil rights of the licensee to 
carry on the business under that licence 
for the unexpired period, An appeal 
against that order is provided by the. 
statute and unless the licensee is given 
an opportunity to place his defence or 
version before the Collector, it will nof 
be possible for him to determine judici« 
ally that the order of cancellation of the 
licence is the only order to be passed in 
the case. He will have to deal with the 
explanation of the licensee in order to 
enable the appellate authority to consi- 
der whether the Collector had rightly 
and for good reasons cancelled the lic- 
ence or had erred in doing so. In quasi« 
fudicial proceedings it is also necessary to 
pass a speaking order giving reasons and 
the necessity of giving reasons requires 
the authority to deal with the case of 
both the parties and after weighing ob- 
jectively all tthe facts a decision is to 
be made on the merits, The following ob- 
servations of their Lordships in para 7 
of the report in Mahabir Prasad Santosh 
Kumar’s case, AIR 1970 SC 1302 (supra), 
support the above view:— 


« “Opportunity to a party interested 
In the dispute to -present case on 
oe of A rad well as fact, ascer~ 
ainment of fac ‘om materials before 
the Tribunal after disclosing the materi= 
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als to the party against whom it is inm- 
tended to use them, and adjudication. by 
a reasoned judgment upon a finding. of 
the facts in controversy and application 
of the law to the facts found, are attri- 
butes of even a quasi-judicial determina< 
tion. It must appear not merely that the 
authority entrusted with quasi-judicial 
authority has reached a conclusion on 
the problem before him: it must appear 
what he has reached a_ conclusion which 
is according to law and just. and for en- 
suring that end he must record the ulti- 
mate mental process leading from the 
dispute to its solution, Satisfactory deci- 
sion of a disputed claim may be reached 
only if it be supported by the most co- 
gent reasons that appeal to the authority. 
Recording of reasons in support of a de- 
cision on a disputed claim by a quasi- 
judicial authority ensures that the deci- 
sion is reached according to law and is 
not the result of caprice, whim or fancy 
or reached on grounds of policy or ex~ 
pediency. A party to the dispute is ordi- 
narily entitled to know the grounds on 
which the authority has rejected his 
claim, If the order is subject to appeal, 
the necessity to record reasons is greater, 
for without recorded reasons the appel- 
Jate authority has no material on which 
it may determine whether the facts were 
properly ascertained, the relevant law 
was correctly applied and the decision 
was just.” 

9 In Union of India v, J. N. 
Sinha, AIR 1971 SC 40. their Lordships 
enunciated when and why the principles 
of natural justice should be observed. 
Said their Lordships:— 


“It is true that if a statutory provi- 
sion can be read consistently with the 
principles of natura] justice, the Courts 
should do so because it must be presum- 
ed that the legislatures and the statutory 
authorities intend to act in accordance 
with the principles of natural justice. 
But if..on the other hand, a statutory 
provision. either specifically or by neces- 
sary implication. excludes the application 
of any or all of the rules or principles 
of natural justice, then the Court cannot 
ignore the mandate of the legislature or 
the statutory authority and read into the 
concerned provision the principles of na« 
tural justice. Whether the exercise of a 
power conferred should be made in ac- 
cordance with any of the principles of 
natural justice or not depends upon the 
express words of the provision confer- 
ring the power, the nature of the power 
conferred. the purpose for which it is 
conferred and the effect of the exercise 
of that power.” : 

In the light of the above observations. I 
am of the view that it is necessary in 
proceedings for the cancellation of a lic- 
ence that principles of natura] justice 
should be observed and a notice should 


M. R. K. K. & Co, v. State (FB) (Tuli J) 


[Prs. 8-10] P.& H, 67 


be issued to the defaulting licensee to 
show cause why his licence should not 
be cancelled on account of the defaults 
alleged to have been committed by him 
and which defaults were covered by the 
provisions of Section 36 of the Act, The 
giving of this notice is not expressly or 
by implication excluded by any provision 
of the Act or the Rules and, there- 
fore, I have to presume that the legisla- 
ture intended that the Collector. before 
cancelling the licence should act in ac- 
ee with the principles of natural 
ustice. 


10. Tt has next to be seen whe- 
ther any show-cause notice was issued 
by the Collector to the petitioner-firm 
before passing the order cancelling its 
licence on February 3, 1970. The only 
notice that has been relied upon is the 
one that was served on the petitioner 
on January 20, 1970, the English trans- 
lation of which has already been set out 
in an earlier part of this judgment, This 
notice directed the petitioner-firm to de- 
posit the sum of Rs, 22,916.00 in respect 
of its shop for the month of November, 
1969 which had to be deposited by 
the 25th- of that month, within four days 
failing which its licence would be can~ 
celled under Rule 37 (33) (i) of the Rules 
and Section 36 (c) of the Act, This notice 
did not call upon the petitioner-firm to 
show cause why its licence should not be 
cancelled because of the default commit~ 
ted by it as was mentioned therein. By ` 
this notice. only a direction for the pay- 
ment of the amount due was made with 
‘a threat to cancel the licence if the 
amount was not deposited within the 
time prescribed. In other words, it can 
be said that this notice indicated that it 
had already been decided to cance] the 
licence if the petitioner did no deposit 
the. amount demanded within four days, 
which was the only method by which 
the cancellation of the licence could be 
avoided, The petitioner has stated that 
similar demands were made earlier too 
and no action for the cancellation of the 
licence was taken and if any order can- 
celling the licence was passed, it was suo 
motu revoked by the Collector without 
any approach being made by the peti- 
tioner-firm. The petitioner-firm was not 
put on the alert to plead its case against 
the cancellation of its licence before the 
Collector because no date for the hear- 
ing of the case or for the passing of the 
order was- fixed or communicated to the 
petitioner. on or before which it could 
show cause against the contemplated 
cancellation, While passing the order of 
cancellation, the Collector also did not 
consider that memorandum to be a show~ 
cause notice, otherwise he would not 
have passed a conditional order by dix 
recting therein that the proceedings for 
reauction should be stopped if the dao 
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faulter deposited the amount before the 
date of reauction. As is evident from 
the order, it was passed merely on the 
ground that the petitioner-firm had fail- 
ed to deposit the licence fee for the 
month of November, 1969, which neces- 
sarily entailed canzellation of the licence 
and not on the ground that, in spite of 
a notice having been issued, the peti- 
tioner-firm had failed to render a satis- 
factory explanation against the cancella~ 
tion of the licence, It is also pertinent to 
note that in the order of cancellation no 
mention is made of this notice nor has 
it been mentioned that any notice had 
been issued to the petitioner-firm to show 
cause why its licence should not be can- 
celled as it had failed to deposit the 
licence fee for the month of November, 
1969, which supports my conclusion that 
the Collector did not consider that memo~ 
randum as equivalent to a show-cause 
notice, That memorandum, therefore, did 
not amount to a show-cause notice as 
was necessary to be given to the peti- 
tioner-firm before passing the order can- 
celling its licence in accordance with the 
principle of natural justice embodied in 
the maxim audi alteram partem. No 
order for cancellation of the licence 
could. therefore, be passed on its basis. 


11. In the following cases similar 
notices issued to the licensees came up 
for consideration and it was held that 
hose notices did not amount to show- 
“cause notices and were invalid:— 


1. M/s, Ishtoo and Company v. State 
of Punjab. 1970 Cur 697 (Puni) 
{supra) decided on 23-4-1970; 


_2. Mulkh Raj & Co. v. The State of 
Punjab, (C. W. 442 of 1970, decided on 
24-7-1970 (Puni) by Narula and Suri, 
JJ.) : 

3. M/s. Didar Singh Gurnam Singh 
v. The State of Punjab, (C. W. 431 of 
1970, decided on 26-8-1970 (Puni) by 
Narula and Suri, JJ.). 

12. In C. W. 625 of 1970 (Puni). 
Surjit Singh, Ujjal Singh, Pritam Singh 
v. The State of Punjab. which came up 
for hearing before Narula and Suri, JJ.. 
a difference of opinion arose on the 
point whether such a notice was a valid 
show-cause notice or not. Suri, J. was 
of the opinion that it was  a_ sufficient 
notice on the basis of which the licence 
could be cancelled while Narula, J. held 
the contrary view in accordance with the 
judgments referred to above. The case 
was then referred to a ‘third Judge 
(Mahajan. J.) for decision who. on March 
19, 1971, agreed with the view expressed 
by Narula. J.. and disagreed with the 
view expressed. by Suri. J. These juig- 
ments are in accord with the view that 
I -have taken about the notice that was 
issued in this case and served on the 
‘notitinner-firm on January 20. 1970. and 
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those judgments are affirmed on this 
point. ; 


13. The demand for the amount 
of short-fall as a result of the re-auction 
raised ageinst the petitioner-firm is also 
liable to be quashed on the ground that 
the re-auction of the vend held on Feb- 
ruary 13, 1970, was not in accordance 
with the Rules. Rule 36 (24) provides 
for re-auction and is as under:— 


"36 (24). When a licence has been 
cancelled, the Collector or any gazetted 
officer authorised by him in-this behalf 
may resell it by public auction or by. 
private contract in accordance with the 
procedure laid down in this rule and 
any deficiency in the licence fee and all 
expenses of such resale or attempted re- 
Sale shall be recoverable from the de- 
faulting licensee in the manner laid down 
in Section 60 of the Punjab Excise Act, 
1914, The Collector shall communicate 
the result of such resale in a statement 
in Form M-16 to the Excise Commission= 
er in the same manner as annua] auction 
results. The Excise and Taxation Officer 
incharge of the distric: shall communi- 
cate the change in the list of licensees to 
the Superintendent of Police of the dis- 
trict concerned and to the Manager of 
any distillery to whom a list of such 
licensees has already been supplied, 


If the amount realised from the ori- 

ginal licensee. including the initia] depo- 
sit of one-sixth of the ‘total licence fee 
in the case of foreign liquor and one- 
twelfth of the total licence fee in the 
case of country liquor together with the 
amount bid by the incoming licensee is 
less than the amount previously bid by 
the original licensee, the deficiency to- 
gether with the expenses. if any. of re- 
sale shall be recovered from the original 
licensee. If, however, these amounts to~ 
gether are more than the amount previ- 
ously bid. no refund shall be allowed to 
the original licensee.” 
Jt is clear from this sub-rule that the re- 
auction has to be held in accordance 
with the procedure laid down in Rule 36. 
Reference in this connection may be 
made to clause (3) of Rule 36 which 
reads as under:— 

“36 (3). The Collector will give 
timely notice of the date and place of 
oe auction. This notice will also spe- 
cify:— 

(a) the conditions to which the auc- 
tion shall be subject, 

- (b) the number and situation of the 
shops to be licensed for the sale of coun- 
try liquor. foreign liquor under L. 2 and 
beer under L. 10, 

(ec) the price, if amy. fixed for retail 
vend of country liquor or foreign liquor; 

(d) the occasions. if any. on which- 
the shop will be closed: and 

(e) any other information which 
may be of use to intending bidders.” 
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-14, wm the instant case, all that 
has been said in the return is that all 
formalities were observed while holding 
the reauction but the nature of the for- 
malities observed has not been stated 
nor has it been disclosed whether any 
notice of re-auction was issued and whe- 
ther that notice complied with the pro- 
visions of Rule 36 (3), set out above, No 
copy of the notice has been filed with 
the return nor was any copy found in 
the file produced at the hearing. The 
order of re-auction was made on Febru- 
ary 11, 1970, for the re-auction to be 
held on February 13, 1970. It cannot be 
said that a‘notice of one or two days 
was a timely notice of re-auction. The 
notice of re-auction has to be read by 
the Presiding Officer before the auction 
begins, as is provided in Rule 36 (4) 
ibid. It is nowhere asserted or recorded 
that any such notice was read before 
holding the: re-auction on February 13, 
1970. A similar matter came up for hear- 
ing before me in C. W. Nos. 2220 to 2222 
of 1968, Baldev Raj Chawla v. The State 
of Haryana, decided on 29-10-1968 (Puni) 
and I observed as under:— 


“It has been stated on behalf of the 

respondents that the publicity was made 
in the same manner as is done for. the 
annual auctions usually held in’ the 
month of February or March each year. 
The annual auctions are to be treated on 
a different footing because every person 
interested in the trade and in getting 
licence knows about the dates of these 
auctions and the conditions thereof, The 
matter is different when a re-auction 
has to be made as a result of the cancel- 
lation of the previous licence as in such 
a case the people generally in the trade 
do not know about the re-auction unless 
it is brought to their notice specifically. 
The petitioners wrote letters to the Ex- 
cise and Taxation Officer, Gurgaon, on 
the 20th July, 1968, complaining that 
wide publicity had not been given to 
the re-auction and no publicity had ap- 
peared in any newspaper by that time. 
A telegram to this effect was also sent 
to respondent No. 3 at Chandigarh but 
none of the two officers advertised the 
re-auction in any newspaper. When the 
publicity. had to be done a; the cost of 
the petitioners. I fail to understand -why 
advertisement in the newspapers was not 
made. As far as the handbills are con- 
cerned, they are not in accordance with 
clause (3) of Rule 36, set out above. The 
terms of auction are not stated in the 
handbill but a note is made that the 
terms of auction will be announced at 
the site, The time of the commencement 
of the auction is mentioned as 10 A.M. 
but it is not mentioned how long the 
auction will continue. The prices fixed 
for the retail vend of country spirit are 
also not mentioned nor are the occasions, 
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if any. on which the shops will be clos« 
ed mentioned, From the handbill, there“ 
fore, it is not possible to conclude that 
any wide publicity was made.” 


Against my judgment in those cases, ap 
peals under -clause X of the Letters Pa- 
tent (L, P. A. Nos, 57, 58 and 59 of 1969) 
were filed which were dismissed on Nov- 
ember 20, 1969, A similar point was argu- 
ed before a Division Bench (Narula and 
Sarkaria, JJ.) in C.-W. 585 of 1969, M/s. 
Lal Chand Amrit Lal v, The State of 
Punjab (decided on 24-12-1969) (Puni) 
and they took the same view as I did 
in the cases of Baldev Raj Chawla 
(supra). Sarkaria, J. who wrote the 
judgment of the Division Bench, with 
which Narula. J., agreed, after reproduc~ 
ing sub-rules (3), (4). (5) and (8) of Rule 
36 ibid, observed as under: 


_ “The above are wholesome _ provi~ 
sions, They have been advisedly incorpo~ 
rated and have to be carefully complied 
with, Chicanery, fraud and favouritism 
thrive in the darkness of secrecy. They 
do not survive in the light of broad-day 
publicity. That is why these rules have 
laid down with particularity the various 
things to be done by the Collector or the 
officer holding the auction, to ensure 
adequate publicity, I can do no better 
than recall what their Lordships of the 
Supreme Court have said on this point 
in K. N. Guruswamy v, The State of 
Mysore, (1955) 1 SCR 305 = (AIR 1954 ' 
SC 592), In that case, the appellant G 
and the fourth respondent T were rival 
liquor contractors for the sale of a liquor 
contract for the year 1953-54 in the 
State of Mysore. The contract was auc- 
tioned by the Deputy Commissioner 
under the authority conferred upon him 
by the Mysore Excise Act. 1901. The 
appellant’s bid was the highest and the 
contract was knocked down in his favour 
subject to formal confirmation by the 
Deputy Commissioner. The fourth res~ 
pondent T was present at the auction 
but did not bid, Instead of that he went 
direct to the Excise Commissioner and 
made the higher offer. The Excise Com- 
missioner cancelled. the sale in favour of 
G and directed the Deputy Commissioner 
to take action under Rule 11.10. The 
latter accepted T's tender, It was held 
that the subsequent action of the Deputy 
Commissioner in granting the contract 
to T was wrong because ‘the arbitrary 
improvisation of an ad hoc procedure to 
meet the exigencies of a particular case 
adopted in the secrecy of an office can< 
not be accepted, Speaking for the Court, 
his Lordship, Mr. Justice Bose, made 
these illuminating observations at page 
809 of the Report:— 

tes.. Sale of these licences forms 
such a lucrative source of ‘revenue that 
Ferde legislation has been enacted in most 
parts of India to regulate and control 
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the licensing of these trades; Acts are 
passed and elaborate Rules . are drawn 
up under them, It is evident that there 
is a policy and a purpose behind it all 
and it is equally evident that the fetters 
imposed by legislation cannot be brush- 
ed aside at the pleasure of either Gov- 
ernment or its officers. The Rules bind 
State and subject alike. 


Thus, while one objective of Condi- 
tion 15 (iv) and Rule 36 relating to re~ 
sale is to ensure fairness to tthe ex-lic« 
ensee whose licence has been canzelled, 
the other and more deeper purpose is the 
elimination of favouritism and corrup< 
tion, We do not suggest even for a mo- 
ment that any such thing has’ harppened 
in these cases. But to overlook a breach 
of these Rules, particularly of sub-rule 
(3). would be to leave the door wide 
open to the very evils which these pro- 
visions endeavour to avoid. These Rules 
being an embodiment of a sound princi- 
ple of public policy cannot be lightly ig- 
nored and their violation cannct be 
countenanced as a mere technical defect 
or irregularity curable by Section 42 of 
the Act. The petitioners being vitally in- 
terested in the observance of these pro~ 
_ visions, it cannot be said that they have 

no locus standi to complain of their vio« 
lation. Contravention of these Rules di- 
rectly and adversely affects them, 

Keeping in mind the above state- 
ment of law on the point, I now proceed 
on to determine whether the conditions 
laid down in sub-rule (3) were complied 
with in these cases, In this connection, 
it may be noted that the cancellation of 
the licence (in C. W. 585) was communi~ 
cated on 6-12-1968. The re-auction was 
fixed and, in fact took place on 13-12- 
1968, only six or seven days thereafter. 
The petitioners by a telegram, dated 12- 
12-1968 (Annexure ‘D’) addressed to 
respondent 3 (Collector) and respondent 
4 (The Excise and Taxation Officer), pro~“ 
tested that no publicity worth the name 
had been given respecting the re-auction 
of Urmar Tanda liquor vend. On che 
same day, a written representation (An- 
mexure ‘H’) addressed to respondent 3 
was also made in which the same com- 
plaint about the lack of due publicity 
about the re-auction was reiterated. A 
request was also made that in order to 
ensure adequate and proper price at the 
re-auction. a publication with regard to 
the re-auction should be made in ‘the 
Tribune and Hind Samachar. ete. Now 
sub-rule (3) says that the Collector would 
give timelv notice of the date and the 
place “of auction. The word ‘timely’ is 
significant, It means that this notice 
should be given sufficient time ahead of 
the auction. In the instant case, there 
was an interval of only 6 or 7 days be- 
tween the cancellation of the vend and 
the re-auction. In spite of the protests 
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and the requests made by the petitioners 
in this case, the notice was not publish= 
ed in tthe Tribune or Hind Samachar or 
any other paper having a good circula- 
tion, A huge amount in the shape of ex= 
cise revenue for the State and dues from 
the petitioners was at stake, Tz was, 
therefore, all the more desirable in the 
circumstances of this case to give wider 
publicity of the proposed auction, not 
only by ordinary handbills, as has been 
alleged by the respondents. but also by 
the publication of. the notice in some 
papers. Moreover, the handbill in Pun“ 
jabi, a copy of which (Annexure R-4/1) 
has been furnished by respondent 4, 
contains only this eryptic information*— 
‘that the country liquor vends of 
Dasuya, Mukerian, Tanda, Hajipur, Bog- 
ra and Hariana of Hoshiarpur District 
for the remaining period of 1968-69 shall 
be publicly auctioned by the Deputy Ex 
cise and Taxation Officer, Jullundur, on 
13-12-1968, at 10 A.M’ in the office of 
the Excise and Taxation Officer, Hoshiar< 
pur, because the licensees (contractors) 
have nob up to this time paid the in- 
stalments due from them up to the 
month of October.’ 
It is further stated in the handbill 
‘that the conditions of the auction 
would be announced at the spot before 
the auction. and any respectable person 
bidding at the auction shall be required 
to deposit Rs, 25/~ before the bidding, 
which in case of his getting the license 
shall be adjusted against the instalment 
of tthe licence fee due from him, ‘The 
intending bidders should bring the solve 
ency certificates with them.’ 


"It will be seen that this brief hand 
bill does not comply with ‘he require« 
ments of clauses (a), (c) and (d) of sub- 
rule (3) at all; nor does it substantially 
comply with clause (e) of that sub-rule. 
It is true -that the petitioners were also 
present at the time of re-auction. In the 
return filed by respondent 4 in Civil Writ 
No. 585. also, the only mede of publicity 
alleged is that the handbills (of which 
Annexure R. 4/1 was a copy) had been 
published and sent to the Excise Officers 
of other districts for publicity, It is sig 
nificant to note that in Civil Writ 572 of 
11969, the respondents have not chosen to 
rebut these allegations of the petitioners 
in para 11 of the writ petition, by filing 
any return. We have, therefore, no alter- 
native bu; to assume that the allegations 
made in para 11 of the writ petition in 
this case are correct, 


As already noticed, the interval be« 
tween the cancellation and the re-auc< 
tion was so short that it was physically 
impossible to send and circulate these 
handbills in the other districts. The so« 
called publicity wes thus neither timely 
nor adequate, It had reduced the salus 
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tary provisions of sub-rule (3) into a 
meaningless formality, if not a farce. It 
may be conceded that in cases of re-auc~ 
tion. a notice cannot be published a long 
period ahead of such re-auction, for the 
-simple reason that the delay of every 
day after the cancellation of the licence, 
means loss of excise revenue to the 
State. But the period between the publi- 
cation of the notice and tthe auction 
should be sufficient to give information 
to all the persons in the trade and it 
should not be so short that it givesa 
farcical colour to the whole affairs.” 

I am in respectful agreement with the 
observations quoted above and that Is 
why I have taken the liberty of quoting 
them in extenso as that judgment has 
not yet been reported in any law journal 
and I desire that the respondents shall 
take full note of those observations and 
guide the departmental officers as to the 
manner in which re-auctions should be 
held so as to avoid loss to the public re- 
venue, The judgments in Baldev Raj 
Chawla’s cases! (supra) and the judgment 
of the Division Bench in the case of M/s. 
Lal Chand Amrit Lal (supra) were deli- 
vered long before the re-auction was 
held in the instant case and if due notice 
had been taken of those judgments by 
the concerned officers of the department, 
the loss occasioned by the illegal re- 
auction would have been avoided. 


15. In the case in hand although 
the order of cancellation of the licence 
was passed on February 3. 1970. the 
order of re-auction was made on Febru- 
ary 11. 1970. It has not been explained 
why no action for re-auction was taken 
immediately after the order of cancella- 
tion, Eight valuable days were lost and 
the re-auction was fixed for February 
13. 1970, which allowed at the most two 
days for publicising the re-auction which 
were grossly inadequate. The learned 
Judges of the Division Bench considered 
a notice of six or seven days to be in-« 
adequate and not timely. The arsumenf 
has been advanced by the learned De« 
puty Advocate General that longer norice 
could not be given as every day matter< 

. ed forgetting that the departmental off- 
cers did not at all feel concerned about 
it as is evident from their conduct in 
not taking any steps for re-auction for 
eight days, I have pointed out in an ear- 
lier part of this judgment that the order 
of cancellation was not served on the 
petitioner-firm and it, therefore, did not 
come to know of it before 8 P.M. on 
February 11, 1970, when the order of re- 
auction was got noted by Mulkh Raj, 
a partner of the petitioner- 


16. In view of the judgments, re= 
ferred to above, the re-auction held by 
respondent 4 on February 13. 1970. can- 
not be said to be in accordance with the 
provisions of Rule 36 and is not binding 
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on the petitioner-firm, If was stated at 
the Bar that the new licensee was aliow~ 
ed quota for four months although the 
remaining period of the year 1969-70, 
for which he had to work the vend, was 
only ił months, This fact was a very 
important fact to be disclosed to jhe in 
tending bidders for which sufficient 
timely publicity should have been made, 

I have said above, no details of the 
procedure followed and the steps taken 
to notify the re-auction have been dis- 
closed to this Court either in the return 
to the writ petition or at the hearing 
thereof. It can. therefore, be reasonably 
presumed that the mandatory provisions 
of Rule 36 were not observed when the 
re-auction was held, The result is that 
the re-auction held on February 13, 
1970, was not in accordance with the 
Rules and the petitioner-firm is not liable 
to make good the deficiency for which a 
demand has been made from it. 

17. In view of the above decision, 
fit is not necessary to decide the other 
points mentioned in the writ petition, 
more so because those points have als 
ready been decided by various Division 
Benches of this Court and against those 
judgments appeals are said to be pend- 
ing in the Supreme Court, It is, however, 
recorded that the learned counsel for 
the petitioner has not given up any of 
the points raised by him in the petition 
but which we have not considered ne« 
cessary to decide, 

_ 18. | For the reasons given above, 
this petition is accepted only to the ex- 
tent that the demand for the sum of 
Rs. 33,635.00 on account of the short-fall 
raised against the petitioner-firm is 
quashed and the parties are left to bear 
their own costs, 

NARULA, J.:— 19. I 
agree and have nothing to add. 
SOD Je:— 20. I too agree. 

Petition partly allowed. 


entirely 
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RANJIT SINGH SARKARIA, J, 
Mst. Sham Kaur, Appellant v. Hari 
Singh and others, Respondents, 


Second Appeal No. 1483 of 1961, 
D/- 5-2-1971, from decree of Banwari 
Loe Singal. Dist. J. Barnala, D/- 27-74 


Index- Note:— (A) Civil P. C. (1908), 
S. 100 — Second appeal — Interference 
with questions of fact ‘when could he 
made, 

Brief Note— (A) Whether or not a 
particular property owas ancestral or 
non-ancestral is ordinarily a question of 
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fact and as such cannot be assailed in 
second appeal. Where, however. such a 
finding is based on no evidence or is the 
result of a misreading of material evi- 
dence. it amounts to an error of law, 
warranting an interference in second 
appeal, : (Para 3) 


Index Note:— (B) Hindu Lew — 
‘Ancestral property — Agricultura] land 
— Punjab custom — Property held by 
members of a family — Nature of — 
Presumed to be non-ancestral or self- 
acquired in the hand of the owner — 
Onus to prove that it twas ancestral is 


on the party alleging it to be so. | 
Index Note'—~ (C) Hindu Law — 


tAncestral property’ — Punjab custom 
— Connotation of — Ambit of interen- 
tial proof — (Case prior to Hindu Suc- 
cession Act, 1956). 


Brief Note:— (C) Under Punjab 


Custom, the expression ‘ancestral pro~. 


perty’ has a special connotation. When 
property is alleged to be ancestral it is 
mot sufficient to prove that the last male~ 
holder had inherited it from his grand- 
father, and, as such, it was his ancestral 
property. It has to be established fur- 
ther that it had devolved from the com= 
mon ancestor of the parties. That is to 
say, the party asserting it to be ances« 
tral, hag to show— . 


(a) thay it was owned by the com- 
mon ancestor; and 

(b) that it had descended to the 
party or parties concerned by inherit- 
ance and in no other manner, 
Both these elements are positive and if 
either of them is missing the land can< 
not be said to be ancestral. Both of them 
must be cogently established and the 
Jaw does not accept mere conjectures, sur 
mises or assumptions as a substitute for. 
proof, The best way of doing it is by 
adducing direct proof. In most cases such 


direct proof may be forthcoming from 
the revenue records. However, some~ 
times the land has to be traced to a 


common ancestor in hoary antiquity, 
and for doing so. evidence of. authentic 
revenue record may either be scarce or 
non-existent. (Para 4) 


In earlier decisions of this Court it 
was held that if it was shown that ‘the 
land was situated in a village founded 
by the common ancestor of the parties, 
generations ago, it could be inferred that 
it was ancestral property. 

In subsequent decisions it was laid 
down— in variance with the old view — 
that the mere fact that the village had 
been founded in remote antiquity by she 
common ancestor of the parties cannot 
give rise to the sresumption tha: he 
land in their possession is ancestrel, be- 
gause since the death of the common an= 
cestor, one branch of the family . might 
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have acquired from another, the portion 


of the land now held by it, by sale. gift, 
pre-emption, prescription or otherwise. 


But the recent decisions reveal a 
tendency to further erode and narrow 
down the ambit of such inferential 
proof; and it is now settled that in the 


‘absence of any other evidence of a de= 


finitive nature, such as the foundattion of 
the village by the common ancestor, the 
presumption that may be raised from 
the joint ownership of the land by 
the descendants of the common ancestor, 
at the first Settlement, should not - be 
carried more than one degree up. Since 
the customary concept of ancestral im~< 
moveable -property often tips the scales 
against females in the matter of succes 
sion and places fetters on its alienation 
even by a male~holder, and it ill-accords 
with the modern ideas of equable ttreat« 
ment and freedom of contract, conside- 
rations of public policy and equity have 
weighed in no insignificant measure with 
the Courts in circumscribing ¢he scope 
of such-presumpiive proof within utmost 
legitimate bounds. AIR 1914 Lah 279 
and AIR 1914 Lah 373 and (1921) 62 Ind 
Cas 984 (Lah.) and AIR 1927 Lah -477 
and AIR 1936 Lah 346 and AIR 1940 
Lah 503 and AIR 1935 Lah 648 and AIR 
1950 Lah 141 and AIR 1924 Lah 175 Con=- 
sidered and Applied. (Paras 5, 6) 


Held that in the Instant case ‘the 
fact remains that at the time of the firs 
regular Settlement all the three branches 
of Moti Singh neither held equal areas 
separately. nor jointly in ancestral 
shares, But different Khewats were held 


differently by some or all ‘the three 
branches in non-ancestral shares, This 
circumstance effectively stands in the 


way of presuming that the land had des- 
cended to them by succession and in no 
other manner. It did not exclude reason= 
able probability of  self-acquisition by 
the descendants of the common ancestor. 
AIR 1951 Pepsu 71, Distinguished. _ 
. (Para 9) 
Cases Referred® Chronological Paras 
AIR 1951 Pepsu 71 = 2 Pepsu LR 

237, Gurmukh Singh v. Sadhu 


Singh 
AIR 1950 Lah 141 = Pak LR 1950 
Lah 165, Nuru v. Najabat 
AIR 1940 Lah 503 = 42 Pun LR - 
606. Ghulam Ghauns v, Malang 


Khan . 
AIR 1935 Lah 648 = ILR 17 Lah 
218. Dasaundhj v. Mt. Rabiah 
AIR 1936 Lah 346 = 37 Pun LR 282, 
_ Inait Ali v. Mohammad Hussain _ 
AIR 1927 Lah 477 = ILR 8 Lah 584, 
Jhanda Singh v. Mt. Banto 
AIR 1924 Lah 175 = 73 Ind Cas 
881, Mt. Maryan Bibi v. Ghulam 


Muhamad f 
{1921) 62 Ind Cas 984 (Lah.), Umra 
v. Khotu ; 


aa on oo 


1975 


AIR 1914 Lah 279 = 1914 Pun Re 
: 41. Jiwan Singh v. Har Kaur 5 
AIR 1914 Lah 373 = 1914 Pun Re A 

90. Natha Singh v. Mangal 5 





Sham Kaur v. Hari Singh (R, S, Sarkeria J.) [Prs. 1-3] P.&H, 72 


Singh (S. K. Aggarwal with him), for 


Respondents. 3 
JUDGMENT :— The following pe- 





J. N. Kaushal, Sr, Adyocate (Ashok digree-table which is borne out by the 
Bhan with him), for Appellant; Malook record., illustrates the relationship of the 
* .. (Contd. on Col, 2) parties? 
| Kesar Singh , 
Moti ‘gis Hakumat Singh 
. Baswa Sin 
Kalna Nalda Chaba i Sunder wa Singh 
| Singh (Extinct) Singh 
| 
I l I ! 
‘Dharam Sin: Karam Singh . Bachna R Gurdi: 
h (Defendant No. 1) E Ram Singh Singh 
Sham Kaur Wa A, Singh. 
(daughter Pltf.) (died before 1951). > 


* The land fin dispute, measuring 183 
Kanals and 12 Marlas, situtate in the 
revenue estate of village Burj Tharor, is 
comprised in Khewat No. 63, Khataunil 
Nos, 87 to 96 of Jamabandi 1952-53. 
Sham Kaur, daughter of Dharam Singh 
deceased, instituted the suit for joint 
possession of the aforesaid land, with 
these allegations: Karam Singh and War- 
yam Singh, shown in the above pedigree~ 
table, were joint owners of the suit land 
in equal shares. Waryam Singh died is« 
sueless and widowless sometime before 
1951, Karam Singh, uncle of the deceas~ 
ed, mortgaged different parcels of “he 
landed estate of the deceased in favour 
of defendants 9 to 22. Subsequently, by 
a registered deed, dated 30-9-1951 he 
sold 100 Bighas and 19 Biswas of the 
mortgaged land in favour of defendants 
2 to 8 for Rs. 25000/-. According to the 
agricultural custom, which governed the 
parties in matters of inheritance at the 
time of Waryam Singh’s death, plaintiff 
succeeded to the estate of Waryam Singh 
deceased as his sister to the exclusion of 
Karam Singh and, as such, became 
owner of one-half share in the joint 
estate, and the alienations effected by 
Karam Singh to the extent of Waryam 
Singh’s share, were illegal: and ineffectu- 
el qua her right, The contesting defen- 
dant resisted the suit inter alia on ‘the 
ground that the land was ancestral in 
the hands of Waryam Singh deceased 
and consequently according to custom 
Karam Singh had inherited it to the ex- 
oan of the deceased’s sister, the plain- 


2. The trial Court. proceeding 
under Order 17. Rule 3, Civil Procedure 
Code, held that it had not been proved 
that the land was ancestral, and in con- 
gequence, partially decreed the suit. 
Against that decree, dated 22-9-1960, of 


the ‘trial Court. an appeal was preferred 
to the District Judge, who called for a 
report under Order 41, Rule 25, Civil 
Procedure Code, from the trial Court 
with regard to the issue as to whether. 
the suit land was ancestral, The Sub- 
ordinate Judge recorded further evidence 
produced by the parties and submitted 
his report, dated 16-6-1961, to the effect, 
that the land in dispute had not been 
proved tə be ancestral qua Karam Singh 
defendant. The learned District Judge, 
however, did not agree with that report 
and held that the evidence on record 
established that the suit land was ‘ances~ 
tral qua the parties concerned. He, there- 
fore, allowed the appeal and dismissed 
the plaintiff's suit with costs throughout. 
Against that judgment and decree, dated 
27-7-1961, the plaintiff has come in se- 
cond appeal before this Court, 


_, 3 Waryam Singh, deceased, ad- 
mittedly died before the coming into 
force of the Hindu Succession Act, 1965. 

is common ground that the parties, 
who are Jats, were at the material time, 
governed by agricultural custom in mat- 
ters of alienation and succession. If the 
land was ancestral. then according to 
that custom, the collateral, Karam Singh, 
would exclude the sister of the last male- 
-holder from inheritance, If the land was 
non-ancestral then Sham Kaur, as sis- 
ter of the deceased, would be the sole 
heir to his estate to the exclusion of Ka- 
ram Singh, Thus the whole case hinged 
around the question: whether or not the 
suit jand was ancestral qua Karam Singh 
and the deceased, Ordinarily, a decision 
on this question is one of fact and can- 
not be assailed in second appeal, Where. 
however. such a finding is based on no 
evidence or is the result of a misreading 
of material evidence, it would amount 
to an error of law, warranting an inter- 
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ference in second appeal. In the instant 
case, as will be presently discussed. the 
finding of the lsarned District Judge on 
this poin; is based on conjectural 
grounds. coupled with a gross miscon-~ 
struction of the revenue record which 
- was the crucial evidence on this issue. 


4. It is well settled that al] pro=« 
perty is presumed to be non-ancestral 
or self-acquired in the hands of the 
owner, and a heavy and serious onus 
rests on the person asserting it to be 
not so. Under Punjab Custom, the ex-. 
pression ‘ancestral property’ has a spe~- 
cial connotation. It is not sufficient to 
prove that the last male-holder had in- 
herited it from his grand-father, and, 
as such, it was his ancestral prorerty. It 
has to be established further that iz: had 
devolved from the common ancestor of 
the parties. That is to say. the party as- 
serting it to be ancestral, has to show— 


(a) that it was owned by the coms 
mon ancestor; and 4 


(b) that it had descended to the 
party or parties concerned by inherit« 
ance and in no other manner. 


Both these elements are positive and if 
either of them is missing the land can 
not be said to be ancestral. Both of them 
must be cogently established and the 


law does not accept mere. conjectures, ` 


surmises or assumptions as a substitute 
for proof. The best way of doing it is 
by adducing direct proof. In most cases, 
pertaining to the territories of the erst- 
while united Punjab where the first re« 
gular Settlement took place in the six- 
ties of the last century, such direct proof 
may be forthcoming from the revenue 
records, However, sometimes the land 
has to be traced to a common encestor 
in hoary antiquity. and for doing so, 
evidence of authentic revenue recor 
may either be scarce or non-existent, 
Such may be cases pertaining to the ters 
ritories of the former State of Pepsu 
where the firs; regular Settlement took 
` ‘place towards the advent of the Twenti- 
eth Century. The Courts, therefore, have 
sometimes accepted the establishment of 
cerain circumstances as presumptive 
proof of ancestral property. 


5. In some of the earliest report- 
ed decisions on the subject, proof of even 
a solitary circumstance of an irconclu~ 
sive character, was accepted as presump- 
tive proof of the ancestral nature of the 
property. For instance, mere mention of 
the name of the common ancestor in the 
pedigree-table prepared at the time of 
the Settlement, was held sufficient for 
raising such a presumption. (See Jiwan 
Singh v. Har Kaur, 1914 Pun Re 41 = 
(AIR 1914 Lah 279)). In some old cases 
(eg. Natha Singh v., Mangal. 1914 Pun 
Rd 90 = (AIR 1914 Lah 373) and Umra 
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V, Khotu, (1921) 62 Ind Cas 984 (Lah)} 
the view taken ‘was that if it was shown 
that the land was situated in a village 
founded by the common ancestor of the. 
parties, generations ago, it could be in- 
ferred that it was ancestral, In the lat 
ter decisions, however, a tendency to 
whittle down the scope of such presump~ 
tive proof is clearly discernible, Thus, in 
Jhanda Singh v, Mt. Banto, ILR 8 Lah 
584 = (AIR 1927 Lah 477), ‘Tek Chand J. 
said, “If however, the remarksin 1914 Pun 
Re 41 = (AIR 1914 Lah 279)........0 r 
were intended to lay down a general 
rule that the mere mention. of the name 
of a person in tke pedigree-table is pre~ 
sumptive proof of the fact that every 
piece of land held by his descendants 
was originally held by him and had des~ 
cended from him in succession from ges 
neration to generation, then I must res~ 
pectfully dissent from it.” Similarly, in 
Inait Ali v. Mohammad Hussain, AIR 
11936 Lah 346; Ghulam Ghaus v. Malang 
Khan, AIR 1940 Lah 503; Dasaundhi v. 
Mt. Rabiah, ILR 17 Lah 218 = (AIR 
1935 Lah 648) and Nuru v. Najabat, 
AIR 1950 Lah 141, it was laid down in 
variance with the old view—that the 
mere fact that the village had been 
founded in remote antiquity by the com~« 
mon ancestor of the parties cannot give 
rise to the presumption that the land in}. 
their possession js ancestral, because 
since the death of the common ancestor, 
one branch of the family might have 
acquired from another, the portion of 
the land now held by it, by sale. gift, 
pre-emption, prescription or otherwise. 


6. As time rolled by. this pres 
sumptive proof came to be confined to a 
few well-recognised circumstances. For 
example, if it was shown that the name 
of the common ancestor appeared in the 
Settlement pedigree-table, and the land 
was held jointly by the branches of the 
common ancestor, in ancestral shares, 
and there were no circumstances indicas 
itive of self-acquisition by those branches, 
the land could be presumed to be ances 
tral, Recent decisions revea] a tendency: 
to further erode and narrow down the 
ambi; of such inferential proof and it is 
now settled that in the absence of any 
other evidence of a definitive nature, 
such as the foundation of the village by 
the common ancestor, the presumption 
that may be raised from the joint owner- 
ship of the land by the descendants of 
the common ancestor, at the first Settle- 
ment, should not be carried more than 
one degree up. Since the customary con- 











ters on its alienetion even by a 
holder, and i ill-accords with the mod- 
ern ideas of equable treatment and 
freedom of contract, considerations o 
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public policy and equity have weighed 
in no insignificant measure with the 
Courts in circumscribing the scope- of 
such presumptive proof within utmost 
legitimate bounds, 


T. Bearing in mind the law as 
enunciated above, I pass on to consider 
the evidence on record relating to Issue 
J-A. Exhibits D-4, D-6 and D-12 are 
extracts from the record-of-rights of 
the first regular settlement of Samvat 
1958-59 BK, corresponding +o 1902-3 
A.D, Exhibit D-11 is a copy of the pedi- 
gree-table prepared at that settlement, 
Jt shows that at that time, Chhaba son 
of Moti Singh was dead, According to 


the Misal-i-Haqiat, Exhibit D-4, the land - 


was then held as under: 


Khewat Nos, 59 and 60: (measuring 32: - 


Bighas and 15 Biswas Pukhta) 
Karam Singh and Dharam ). l 
Singh, sons of Kahna in } 
equal shares, ) s.. one-half 
pr, Singh son of Moti l 
Khewat No. 61 (measuring 36 pee and 
2 Biswas Pukhta) ; 
Karam Singh and Dharam } 
Singh (sons of Kahna and) 
Sunder Singh son of Moti} 


Singh )... one-third 
Nanda Singh son of Moti) 


Khewat No. 62 (measuring 23 Bighas 
and 14 Biswas Pukhta) 

Karam Singh. Dharam Singh } 
and Sunder Singh ) 


aforesaid. J a. two-third 
Nanda Singh aforesaid.) ... one-third 
The land in dispute Is admittedly 
out of the aforesaid Khewats 
59 to 62. It will be seen that 
though Nanda Singh son of Moti 


Singh was alive at the time of the 
Settlement. he did not hold any share 
whatever in Khewats 59 and 60. Further, 
tthe shares of the descendants in the 
other two branches of the common an= 
cestor (Moti Singh) in the aforesaid 
Khewat were not ancestral. This non= 
(Cotinued on Col, 2) 


Khewat No. with area. 
Singh. 
Big: 
BO & 60, measuring 32 Bighas & 15 l 
Biswas 
61, measuring 36 Bighas and 2 Biswas 6 
62, measuring 23 Bighas an “4 
14 Biswas. : 

z Total : 80 

In this manner — contends the 


_ counsel — the holdings of all the branch~ 
es of Moti Singh would be almost equal, 
there being a negligible’ difference of 1 
Bigha and 14 Biswas, . 


one-half . 
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ancestral character of the shares and the 
exclusion of one of Moti Singh’s sons, 
namely, Nanda Singh, from Khewats 59 
and 60, is definitely indicative of the 
land having been acquired by those per- 
sons otherwise than by succession. This 
difficulty was felt even by the learned 


_District Judge, when he said'— 


“The only difficulty in drawing the 
inference, for which the counsel for the 
appellant contends, is tha; the entire 
land which fell to the share of the 
branch of Moti was not owned by all 
of them in a single Khewat but was 
owned by them in differen; shares in 
different Khewats. so much so that in 
Khewat Nos. 59 and 60 Nanda is not a 
co-sharer at all.” 


To tide over this difficulty. the Dis- 
trict Judge called in aid the tall conjec« 
ture that there was “some mutual ar- 
rangement amongst the members of the 
branch of Moti Singh to hold the land 
which they got from their ancestor at 
a private partition or division with Gur- 
dit Singh. representing the other branch”. 

There was absolutely no foundation 
tn evidence for this surmise. 

8. Mr, Malook Singh, learned 
counsel for ‘the contesting defendant~ 
respondents pointed out that if these 
joint Khatas 59 to 62, held by all or 
some of the descendants of the common 
ancestor, Moti Singh. were to be parti« 
tioned according to the shares indicated 
therein, then tthe holdings of all the 
branches of Moti Singh would be almost 
equal. By calling in aid this fiction, the 
learned counsel attempts to bring his 
case within the ratio of Mt. Maryan 
Bibi v. Ghulam Muhamad, AIR 1924 Lah 
175, where it was laid down that if at 
the first settlement the holdings of vari- 
ous branches of the common ancestor 
were almost equal and one khata was 
being held by all the branches jointly. 
it was sufficient to raise the inference 
of the land having devolved from the 
common ancestor, According to the 
counsel, the holdings of the descendants 
of Moti Singh, on partition, will work 
out as below:— 


Holding of Karam Holding of Nanda Holding of Sunder 
Singh & Dharam Singh. Singh. 





Bis : Big: Bis: Big: Bis: 
73 — — 16 714 
1/3 24 14/8 6 1/3 
18 7 #18. T 18 
82 00 30. 6 


9. The contention, not being bas~ 
ed on terra firma, but on imaginary pre- 
mises, must be repelled. The fact re- 
mains tha: at the time of the first regu- 
lar Settlement all the three branches of 


Fn arene 
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{Moti Singh neither held equal areas 
separately, nor jointly in ancestral 


shares, But differen; Khewats were held 
differently by some or all the three 
branches in non-ancestral shares. This 
circumstance effectively stands in the 
way of presuming that the land had 
descended to them by succession and in 


no other manner. It did not exclude rea~- ' 


sonable probability of self-acquisition 
by hi descendants of the common an+ 
cestor, 


10. Mr. Malook Singh further 
points out that Khewat No. 64 was joint- 
ly held by the two branches of Moti 
Singh and Hakumat Singh, i.e. the sons 
of the higher common ancestor. Kehar 
Singh, in ancestral shares; while Khewat 
No, 65 was held by the descendants of 
Kehar Singh and many other persons. 
Counsel maintains that the area held by. 
the descendants of Hakumat Singh in 
Khewat No. 63 was almost equal to that 
held by the descendants of Moti Singh 

‘in Khewats 59 tc 62; and that this equa- 


lity in thë holdings of the two branches ` 


raises a presumption that the land was 


owned by the grand-common-ancestor, 
Kehar Singh, This argument is of no 
assistance, We are primarily concerned 


with Khewats 59 to 62 as the land in 
dispute is out of the aforesaid Khewats 
only, Moreover, as discussed above, the 
non-ancestral nature of the shares of 
the descendants of the common ancestor, 
Moti Singh, unmistakably indicates that 
the land was acquired by them 
wise than by succession, 

11. Mr. Malook Singh also cited 
Gurmukh Singh v. Sadhu Singh, AIR 
1951 Pepsu 71, in which, according _ to 
the learned counsel, on proof of similar 


circumstances, the land was presumed 
to be ancestral. 
Gurmukh Singh’s case, AIR 1951 


Pepsu 71 is clearly distinguishasle on 
facts, There, the common ancestor ‘was 
the sole ancestor of the sole 
founder of the village. In _ the 
present case, the Kaifyat Dehi Exhibit 
D-3. shows that the interests in the 
. Shamlat Deh were not governed by tra- 
ditional shares but possession was the 
measure of right. 


12. For all the reasons aforesaid, 
T have no hesitation in holding that the 
defendants had failed to show that the 
suit property was ancestral in the hands 
of Waryam Singh deceased qua Dharam 
Singh, father of the plaintiff. and Karam 
Singh vendor. The plaintiff. therefore, 
had succeeded to the estate of Waryam 
Singh deceased to the exclusion of Ka- 
ram Singh defendant, Karam Singh 
therefore. had no interest in it or title 
to that share in the suit land which had 
devolved to the plaintiff from Waryam 
Singh deceased. The alienation of that 
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share, therefore, by Karam Singh was 
totally void, In the result, I would re« 
verse the finding of the learned District 
Judge, and restore that of the trial Cour? 
on Issue No. 1-A. and decree the plain 
tiffs suit. Since the decision of the case 
turns on a law point and it is hard case 
for the vendee-defendants, I would leave 
the parties to their own costs throughs 


out, i 
allowed, 


/ ` 


Appeal 





AIR 1973 PUNJAB & HARYANA 76 
(V 80 C 26) : 


i FULL BENCH ` 
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AND PREM CHAND JAIN, JJ. 

The Model Town Welfare Council, 
Ludhiana, Petitioner v, Bhupinder Pal 
Singh, Respondent, 


___ Civil Revn. No, 611 of 1969, D/~ 19s 
4-1971. 


Index Note*™— (A) E. P. Urban Rent 
Restriction Act, 1949 (3 of 1949), Ss. 2 (e) 
and (£); 13 (3) (a) (ii) (b) — Word ‘business’ 
as used in S. 2 (3) and S. 13 (3) (a) (ii) 
(b) — Meaning of — Word has been use 
in its wider sense in both provisions — 
It does not take its colour and comple< 
xion from the word ‘trade’ used along- 
side it in S. 2 (f) — (X-Ref:— Words 
and Phrases — Business —- Meaning of), 


Brief Note-— (A) Wherever the word 
‘business’ is defined in a particular statu- 
te, it is to be given the meaning ascribed 
to it in that definition. The question whe- 
ther the word ‘business’ has been used in’ 
a narrower sense or in a larger sense ari- 
ses in a case where no statutory definia 
tion of that expression has been given in 
the relevant piece of legislation. It is 
not a word of art and whether it is used 
in a narrower or wider sense depends on 
the context in which jt occurs, 

(Paras 23, 27) 


Since the word ‘landlord’ as used in 
Section 2 (c) of the Act includes an in- 
dividual as well as a juristic person and 
as there is no restrictive definition of the 
word in the said Act, the expression 
‘business’ in Section 2 (f) and Section 13 
(3) (a) (ii) (b) must be held to have been 
used in its wider sense. The scope of the 
expression is not controlled or coloured 
by the word ‘trade’ occurring alongside it 
in Section 2 (f), The expressicn by itself 
has a wider import than trade and is not 
restricted to something which must ne- 
cessarily -yield profit. In other words the 
‘business’ contemplated by the said pro- 
visions need not necessarily be com- 
mercial business but takes in within its 
scope a charitable business or even a 
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dealing în the interest of the public or 
a section thereof. 

Business is the genus of which com- 
. mercial and.non-commercial business and 
trade are some of the species and, there- 
fore even though every trade would be 
a business the reverse of it is not true, 
(1880) 15 Ch D 258 and (1884) 24 Ch D 
71 and (1889) 22 QBD 279 and AIR 1963 
SC 1681 and AIR 1956 Assam $85 and 
(1953) 1 All ER 536, Considered and Ap« 
plied; AIR 1954 Mad 892 and ILR (1967) 
2 Punj & Har 645 and (1970) 2 Mad LJ 
689, Rel, on, AIR 1970 SC 245, Dist, AIR 
1927 Mad 689 and AIR 1930 Lah 818 
held no longer good law in view of AIR 
11963 SC 1681, (Paras 23 and 27) 

Index Note :— (B) Civil Procedure 
Code (1908), Order 6 — Rules of plead- 
ings — Applicability to proceedings be- 
fore Rent Controller. 

Brief Note-—~ (B) The strict rules 
relating to pleadings contained in C, P. 
Code have no application to proceedings 
before the Rent Contro] Authorities, Be~ 
sides pleadings have to be construed in 
the light of the law settled at the time 
of initiation of the proceedings. In the 
circumstances, the fact that the society 
` did not take a specific plea that the evic- 
tion of the tenant was sought as the rent- 
ed land was required for its business of 
organising libraries did not defeat the 
claim of the society. as the society was 
not required to so state when the pro~ 
ceedings started. (Para 29) 

Index Note :— (C) E. P. Urban Rent 
Restriction Act (1949) (3 of 1949), S. 2 
(£. S. 13 (3) (ii) and O. 11 — Relative 
scope — “For his own use” — Meaning 
of — Landlord is entitled to occupy the 
vacated land for the purpose of any of 

is business and is not bound to use the 
same for the same business as was being 
carried on by the tenant on the said land. 

Observations of Narula, J. in AIR 
1969 Punj 270 about the use of va- 
cated rented land and about W. P. No. 
165 of 1960, D -7-4-1961 (Puni) not be- 
ing good law disapproved. 


Brief Note*— (C) A landlord on gef« 
ting the rented land vacated is not bound 
to use the same in the same condition in 
which it was used by the tenant, but is 
entitled to raise a structure over if which 
would be necessary and suitable for car- 
rying on his own business; nor is ke ob- 
jiged to occupy and use the vacated land 
for the same business as was being carri-« 
ed on by the tenant. 

Further the business which the land- 
lord wishes to carry on the vacated land 


need not be a business in which he is 


already engaged. It is no concern of the 
tenant as to how and in what manner 
does the landlord carry on his business 
nor does the statute lay down any pro- 
vision in this regard. Provision in S, 13 
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(4) is enough safeguard for a tenant for 


it entitles the tenant to claim back pos- 
Session of the vacated Jand in case the 
landlord does not use or occupy the va- 
cated land for a period of 12 months for 
the purpose for which it was got vacat~ 
ed. If the landlord has erected structure 
thereon and instead of using the same 
for his business or occupation kept it 
vacant the tenant would get back the 
possession of the. rented land along with 
the building on it. For the purposes of 
sub-section (4) of Section 13 the land 
will remain a rented land in the same 
way as it would not cease to be rented 
nd i the Pur poees of the landlord 
erely because ena 
construction on it” pene Pale MO eos 


Clause (iii) of Section 13 
of no help in holding that UP 
has to be used as such after obtaining 
the eviction order, The clause only gives 
additional grounds for seeking eviction 
of the rented land, and a landlord can 
seek eviction of his tenant only if he has 
_to-carry out any building work at the 
instance of the Government or local au~ 
thority or any improvement Trust under 
some improvement or development sche- 
me, clause „appears to be indepen= 
dent of clause (ii) of Section 13 (3) (a). 
Both the clauses deal with independent 
grounds of eviction and are not control« 
led by each other. Under clause (ii). the 
landlord requires the rented Jand for his 
own Use and gets an eviction order if he 
satisfies all the three conditions stated 
therein; but under clause (iii), eviction 
is sought by the landlord at the instance 
of an authority like Government, Im- 
provement Trust. or loca] authority. Ob- 
servations of Narula J. in AIR 1969 Punj 
270 about use of vacated rented Jand 
and about W. P. No. 165 of 1960, D/~ 7 
4-1961 (Puni) being no Jonger ‘good law 
in view of subsequent decision of S. C, 


in AIR 1967 SC 773 reconsidered and 
held wrong. (Paras 34. 35) 
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Petitioner; H. S. Gujral and Miss Bhu- 
pinder Guiral, for Respondents. 


ORDER OF REFERENCE 


HARBANS SINGH, C, J.:— The fects 
giving rise to this civil revision may 
briefly be stated as under: The Model 
Town Welfare Council, Ludhiana, (here~ 
inafter referred tc as-the Society) is a 
Society duly registered under the So~ 
Cieties Registration Act, 1860. On 20th 
February, 1958, vide Exhibit A-3, a plot 
of land measuring 1.29 Kanals in ‘tae 
Model Town, Ludhiana, was transferred 
by the Punjab Government to the 5So- 
ciety’ free of cost. for the specific pur- 
pose of constructing a library building 
thereupon at its own cost within three 
years. The terms of transfer also pro- 
vided for resumption of the plot by the 
Government in case of non-compliance 
with any term.” A clear provision, how- 
ever, was made that the time of three 
years could be extended by the Deputy 
Commissioner if the failure to complete 
the construction by the due date was 
due to reasons beyond the control of the 
purchaser. 


2. It js stated: that after the 
fransfer of the plot, the petitioner-So- 
ciety constructed some shops on a por- 
tion of this land in the year 1962 ard 
the remaining land remained reserved 
for construction of a library, The con- 


A. I. E, ğ 
struction was not taken In hand immea 
diately, because of lack of funds and 
meanwhile on 2né November, 1965, the 
vacant part of the plot was. let to Bhu- 
pinder Pal Singh respondent for running 
a fuel and coal stall with the specific 
condition that the respondent will vacate 
the plot when required by the petitioner« 
Society to do so. 


3. A notice was served on tha 
respondent to vacate the land, which 
was not complied with and then an ap+ 
plication for ejectment of tha tenant~ 
respondent was made on Ist July, 1967. 
inter alia on the ground that the plot 
was required by the Society for its own 
use “for the construction of library 
building.” The ground for non-payment 
of rent was also taken but that is not 
ent now because the arrears were 
paid. 5 


4. The tenant-respondent denied 
that the plot was bona fide required by 
the Society for its own use or that the 
vacant plot was reserved for the library 
and it was suggested that the real object 
behind the whole move was to enhance 
the rent and also because of the enmity 
and illwill of some of the office-bearers 
of the Society. It was also stated that 
the personal necessity should be in con 
nection with the commercial purposes. 

5. ; The trial Court allowed the 
application of the Society. This order 
was, however, set eside by the Appellate 
Authority in view of the decisicn of the 
Supreme Court in Attar Singh v. Inder 
Kumar, 69 Pun LR 83 = (AIR 1967 SC 
773), Being aggrieved, the Society has 
filed this revision. The question being of 
importance, this was directed to be plac- 
ed before a Division Bench and that is 
how the matter is before us, 

6. ‘It is not disputed that this 
vacant land falls within the definition of 
‘rented land’. Sub-clause (ii) of sub-sec~ 
tion (3) (a) of Section 13 of the East 
Punjab Urban Rent Restriction Act (3 of 
1949), which is applicable to the present 
case, runs aS under:— : 

(3) (a) A landlord may apply to 
the Controller for an order directing ‘the 
tenant to put the landlord in posses+ 
sion —, i ` 

(i) eneeee bereco besose 

(ii) in the case of rented land. if— 

(a) he requires it for his own use; 

(b) he is not occupying in the urban 
area concerned for the purpose of his 
Su any other such rented land; 
ani 

(c) he has not vacated such rented 
land without sufficient cause after the 
commencement of this Act, in the urban 
area concerned;” 

Sub-clause (ii) (a) is in general terms 
and would give en idea that a landlord 
could get the ejectment of the tenant if 
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he required the ‘rented land’ for his own 
use, which may be of any kind. This 
matter has, however, been set at rest by 
the Supreme Court in Attar Singh’s case, 
69 Pun LR 83 = (AIR 1967 SC 773) 
(supra). In that case the landlord desir- 
ed to have his rented land vacated for 
the purpose of constructing a residential! 
building thereupon and then living in it. 
Their Lordships of the Supreme Court 
held that sub-clause (a) has to be read 
along with sub-clauses (b) and (c) and 
observed as follows:— 


“We are of the opinion therefore 
that sub-clauses (a), (b) and (c) in this 
provision must be read together,“ and 
reading them together there can be no 
doubt that when sub-clause (a) provides 
that the landlord requires rented land 
for his own use, the meaning there is 
restricted to use principally for business 
or trade, sess asivae 
sa RS and we have no 
hesitation in coming to the conclusion 
that the word ‘for his own use’ in sub- 
clause (a) in the circumstances must be 
limited in the manner indicated above 
as that will give full protection to ten- 
ants of rented land and save them from 
eviction unless the landlord requires 
such land for the same purpose for which 
it had been let i.e, principally for trade 
or business.” 


It was held that Inasmuch as in the case 
before the Supreme Court the land was 
required not for business or trade but 
for constructing a house for himself, the 
landlord was not entitled to get the ten= 
ant ejected, 


7. This case of the Supreme 
Court came for consideration by a Di- 
vision Bench: of this Court in Dhan Devi 
v. Bakshi Ram, 1968-70 Pun LR 913 = 
(AIR 1969 Punj 270). In that case it was 
further held that vacant land must be 
required as such for business or trade. 


8. Great deal of argument was 
addressed to us suggesting that in Dhan 
Devi’s case, 70 Pun LR 913 = (AIR 1969. 
Pun 270) the statement of law went far 
. beyond than that laid down by the Sup- 
reme Court and that the rule laid down 
by the Supreme Court would be amply 
- satisfied if the landlord required the 
premises ultimately for business or trade 
and, in particular, it was urged that if 
the landlord desired to put up a shop on 
the rented land with a view to carry on 
his business or trade therein. the Te- 
quirements of sub-clause (ii) (a) of Sec- 
tion 13 (3) (a) of the Rent Restriction 
Act would be satisfied, Similarly, where 
the business of the landlord is to build 
houses and then sell them, the fact that 
the rented land is required for the pur- 
pose of erecting a building, would, it 
was urged, be a case fully covered by. 
Section 13 (8). . 


. (3) (a) uses 
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9. The argument of the learned 
counsel for the petitioner was that the 
Society not being a trading concern but 
merely a welfare concern, one of the 
business enjoined upon it by its very 
constitution, was “to organise libraries”, 
This fact is not controverted anywhere 
during the proceedings, A copy of the 
constitution of the Society was also plac< 
ed on the file in this Court in which sub- 
clause (b) of clause 3 giving the aims 
and objects, runs as follows:— 

To organise recreation clubs, cultu~ 
ral societies, open air theatres, Reading 
Rooms, Libraries, Industrial and Social 
Welfare Centres, Health Clinics, Child- 
aay and Ladies Parks, bathing tanks 
ete. 

Apart from this, document Exhibit 
A-3, by which the Government allotted 
this land free of costs to the Society, 
makes it absolutely clear that the plot 
was allotted for the specific purpose of 
“constructing a library building”, As al- 
ready stated, one of the aims of the So= 
ciety is to organise libraries. The word 


. ‘organise’ is wide enough to include not 


only running of libraries but also ‘the 
Construction of buildings for the purpose. 
It was, therefore, vehemently urged that 
construction of a library building can ba 


said to be one of i 
ea of tthe business of the 
10. ‘Rented land’ is defined under 


Section 2 of the Rent Restriction Act as 
“any land let separately for the Filer 
of being used principally for business or 
trade”. Sub-clause (ii) (b) of Section 13 
the word ‘business’ only and 
t „sub-clause runs thus: 

he is not occupying in the urban 
area concerned for the purpose of busi- 
ness any other a rented land,” 
n any case, according to the Supreme 
Court. a landlord can get the ejectment 
of a tenant from the, rented land if he 
requires it for business or trade. The 
word ‘business’ obviously has a much 
miae Popor an ade anc is not res- 
ricted to something whi mus 
sarily yield profit, oa 


11. In Corpus Juris Secundum, 
Volume 12. at page 762, the word ‘busi« 
ness’ in its broad sense is defined as 
follows:— 


“In its broad, Its broader, or in its 
broadest, sense, n its more general or 
common use, in its primary meaning, or 
when used colloquially, the word ‘busi-~ 
ness’ ‘carries with it a very broad mean« 
ing; and it has been said that it denotes 
not only all gainful occupations, but 
occupations or duties in which men en- 
gage essese eseese seosest has common and 
general application to all sorts of enter- 
prises which engage people’s attention 
and energies; and includes nearly all the 
affairs in which either an individual or 
& corporation can be actors: and is a 
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word in common use to describe 
occupation in which men engage. 
the word is commonly employed in con- 
nection with an cccupation for livelihood 
or profit but it is not limited to such 
pursuits, for it has been said that the 
definition of ‘business’ by the lexicogra~ 
phers is sufficiently broad and ccmpre- 
hensive to embrace every employment or 
occupation ...... A 


_ The very fact, that the word ‘trade’ 
has been used separately from ‘business’, 
it was urged, clearly shows that the word 
*business’.is used in a much wider sense 
than the word ‘trade’. For the respondent 
the contention, however. was that ‘the 
word ‘business’ as used in the Rent Res- 
friction Act cannot be taken to mean the 
activities normally within the sphere of 
the working of a welfare society and 
must mean an und ing of a commer- 
cial type involving some pursuit with an 
eye to profit, 


12. _ The point raised is of import- 
ance and may require directly or in« 
directly reconsideration of the Bench de~ 
cision in Dhan Devi’s case, 70 Pun 
913 = (AIR 1969 Puni 270) 


13. Before us it was also con- 
fended that the Society does not bcna 
fide require the land in dispute for the 
construction of the library. Though in 
the written statement filed by the ten- 
ant, he had attributed! enmity to some 
of the office-bearers of the Society. no~ 
thing was brought out in the evidence 
to support this contention, 


14, Only two points were urged, 
first, that in fact, there is no intention to 
construct a library building, so much so 
that a plan has not even been got sanc- 
tioned and that the Society did not pos~ 
sess necessary funds to construct _ the 
pbuilding and, secondly, that the Scciety. 
jn any case, has in its possession another 
vacant plot on which, if the Society so 
desired, it could construct a building. It 
was also urged that on the second plot, 
that has also been allotted to the Scciety, 
fhe Society has already constructed some 
building which, if it so liked, could be 
used for running a library, The evidence 
brought on the ‘record shows that the 
Society has been allotted another plot of 
land for the running of a club and that a 
building to be used as janj ghar and 
club house, has been constructed there. 
As already indicated, the plot in dispute 
had been allotted to the Society for the 
specific purpose of constructing a library 
building, If that be the case, the Society 
cannot possibly construct a library 
building on another plot which has been 


every 


allotted to the Society for a different 
purpose, 7 
15. On the first hearing of the 


case, the case was adjourned to enable 
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the parties to come to a mutual settle- 
ment. As a result of that an undertak- 
ing was given by the Society that it will 
start the construction of the library 
building within a month or two of the 
possession being delivered to it by the 
tenant and that no eviction will be sought 
till a plan of the building has been got 
sanctioned from the Municipal Commit~ 
tee, In fact at the last date of hearing 
the Society produced a plan of the lib- 
rary building duly sanctioned by the 
Municipal Committee, Ludhiana, This 
plan was sanctioned under the order of 
the Administrator of the Municipal Com- 
mittee dated 19th October, 1970, Accord< 
ing to this sanctioned plan, a library 
hall, with an attached verandah together 
with an office and a store, was proposed 
to be constructed in addition to a bath 
and a latrine in the open space left, This 
sanctioned plan and the undertaking 
given by the Society that the construc< 
tion of the library building wil] be com~ 
pleted within a period of one year from 
the date of the taking of the possession. 
hardly leaves any doubt about the bona 
fides of the Society, that it requires the 
vacant plot for the purpose of construct« 
fing a library building, . 


16. Even, apart from this, there 
was nothing on the record. barring the 
bare statement of the tenant, to indicate 
that the Sociey, the office-bearers of 
which are persons who had held respects 
able positions in life, did not mean to do 
what it says it intended to do. We are, 
therefore, of the view that bona fide rex 


- quirement of the Society is fully esta 
blished. 


17. In view of the above, we re« 
fer the following question for a decision 
by the Full Bench:— 


“Whether, in view of the facts and 
circumstances of this case, the require- 
ment of rented land by the Society for 
the construction of a library building is 
covered by Section 13 (3) (a) (ii) of the 
East Punjab Urban Rent Restriction 
Act?” 


PREM CHAND JAIN, J.:— 18. I agree. 


R. S. NARULA, J.:— 19. Argu- 
‘ments have been advanced before us in 
this petition for revision under Section 
45 (5) of the East Punjab Urban Rent 
Rectriction Act (III of 1949) (hereinafter 
called the Act) on the following three 
questions which have arisen in the cir- 
cumstances detailed with requisite clarity 
in the order of reference made by the 
Division Bench consisting of my Lord, 
the Chief Justice and my learned brother 
P, C, Jain, J. dated November 30, 1970. 
which order may be read as a part of 
this judgment:— 

(i) Whether the word “business” has 
been used in the definition of “rented 
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Jand” in Section 2 (f) and in clause {bÌ 
of Sec. 13 (3) (a) (ii) of the Act in the 
restricted sense of commercial business 
carried on with the motive of earning 
profit or in the larger sense in which the 
expression includes everything which 
engages the time, talen; and interest of 
a man, ie.. something in which a person 
proposes to engage himself either as a 
duty or fn discharge of the responsibili- 
fies of his office;. $ 

Gi) Whether in order to ` successfully 
sustain an aciion for obtaining a direc< 
tion against a tenant to put the landlord 
fn possession of rented land under Sec- 
tion 13 (8) (a) (ii) of the Act. it is essens 
tial for a landiord to allege and prove 
that he would use the rented land after, 
obtaining its possession in the same con< 
dition in which he obtains it without 
putting up any building or structure on 
fit for carrying on his own business, or 
whether there is no bar to the landlord 
putting up such construction on the rent- 
ed land after obtaining its possession and 
occupying it as may be called for in 


order to enable him to carry on his 
business on that Jand; and l 
(iii) Whether in a case where the- 


very business of the landlord for which 
he requires the rented land is such as 
envisages, as an essential part of that 
business, the putting up of a particular 
structure or building on the rented land, 
anything contained in Section 13 of the 
‘Act prohibits the landlord from making 
such a claim under Section 13 (3) (a) (ii). 
20. The relevant facts proved to 
the satisfaction of the Division Bench, as 
mentioned in the order of reference on 
which the above questions have to be 
answered, may first be recapitulated. 
The landlord, who is the petitioner be- 
fore us, is a Society registered under the 
Societies Registration Act. and is not a 
commercial institution. (I will refer to 
the landlord-petitioner as the ‘Society’ 
ïn this judgment). It is claimed that one 
of the businesses of the Society specifi- 
cally mentioned in clause (b) of para- 
graph 3 of its constitution (already re- 
produced verbatim in the order of refer- 
ence) is to organise libraries, The plot of 
dand in question has been given to the 
Society by the Government free of 
charge for the specific and exclusive pur- 
pose of setting up a library and is liable 
to be resumed by the State in case the 
Society does not put up a library build- 
ing thereon. The plot in dispute is ad- 
mittedly “rented land” within the mean- 
ing of Section 2 (f) of the Act as it is 
land which pea let ER ip a face 
i i usiness of sale o Te- 

pone Bee The Society has claimed that 
it requires the rented land for its own use 
viz. for the construction of a library build- 
ing. It is in this back-ground that Mr. Y. P. 
Gandhi, the learned counsel for the Society, 
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submitted that all the requirements of Sec- 
tions 13 (3) (a) Gi) and 13 (3) (b) have been 
Satisfied and an order should be made 
directing the respondent to p the Society 
in possession of the rented land because (i) 
the premises in dispute are rented land, (ii) 
the said land is required by the Society for 
its own use for construction of its library 
building, (iii) the Society is not occupying 
any other such rented land in. the urban 
area of Ludhiana for the purposes of put- 
ting up a library on it, (iv) the Society has 
not vacated any such rented land in Ludhi- 
ana after the commencement of the Act, 
and (v) the Division Bench has already held 
(in the course of the order of reference) 
that the claim of the Society is bona fide. 
On behalf of the respondent it was admit- 
ted that the premises are ‘Tented land’, but 
it was denied that the alleged requirement 
thereof for putting up a library building 
thereon can be said to be a requirement 
“for business”, He did not contest items (iii) 
to (v) of Mr. Gandhis contentions. Mr. 
Gujral, the learned counsel- for the tenant 
has vehemently contended that:— 


- ®© the business of organising or con- 
structing libraries by a society for the bene- 
fit of the residents of a locality without 
any profit motive and not as a commercial 
transaction is not business within the mean- 
ing of Section 2 (f) and Section 13 (3) (a) 
Gi) (b) of the Act, as the word “business” 
used in those provisions must take its colour 
and complexion from the word “trade” 
used along side it in Section 2 ($; 

Gi) the mere object of constructiog one 
library cannot be called “business” even in 
the larger sense as it is only a course of 
dealings of the particular type that makes 
an enterprise a business and a solitary deal- 
ing, of any kind cannot be called a ‘business’; 
an 


Gii rented land can be got vacated 
from a tenant under Section 13 (3) (a) (i) 
of the Act only if the landlord alleges and 
proves that after occupying it he is going 
to use the land for his business in the same 
State as such rented land without putting 
up any structure or building thereon: which 
may merge the rented'land in a building 
or a part thereof, as held by a Division 
Bench of this Court in 17 Pun LR 913 = 
{AIR 1969 Panj 270). 


In fact it was in order to reconsider 
the correctness of certain observations made 
by me in the case of Smt. Dhan Devi 
{supra) (with which Shamsher Bahadur, J., 
as he then was, concurred), that this refer- 
ence has been made to a Full Bench. I will 
first take up the question of the correct 
interpretation and true scope of the word 
“business” as used in the relevant provisions 
referred to above. 

21. Wherever the word “busi- 
ness” is defined in a particular statute, it is 
to be given the meaning ascribed to it in 
that definition. The question whether the 
word “business” has been nsed in 2 narrow. 
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er sense or in a larger sense arises in a case 
where no statutory definition of that ex- 
pression has been given in the relevant piece 
of legislation. At page 164 of Aiyar's Law 
Lexicon of British India (1940 Edition), the 
word “business” in its larger sense has been 
stated to mean “an affair requiring attention 
and care; that which busies or occupies 
one’s time, attention, and labour as his 
chief concern”. In the same passage the 
word ‘business’ is mentioned to convey, in 
the narrower sense, “mercantile pursuits; 
that which one does for a livelihood; occu- 
pation; employment; as, the business wot a 
merchant; the business of agriculture. , It 
has finally been stated that “the word ‘busi- 
ness’ is of large signification, „and in its 
broadest sense includes nearly all the affairs 
in which ‘either an individual or a corpora- 
tion can be actors.” Referring to the larger 
sense of the word, it has again beea stated 
at page 165 that “business 1s that which 
engages the time, talents and interest of a 
man; it is what a man proposes to himself; 
what belongs to a person to do or see done, 
that is properly his business; and a person 
is bound either by the nature of his engage- 
ments, or by private and personal motives, 
to perform a service for another. 


-22. In Stroud’s Judicial Dictionary, 
Volume I at page 364, it has been stated, 
inter alia, that “business” has a more ex 
tensive meaning than the word “trade”. 
Though it has been said that ordinarily 
speaking “business” is synonymous with 
trade, reference has also been made by 
Stroud to the business of a mutual benefit 
society the object of which is to lend money 
to its members only. It has also teen ob- 
served (at page 365) that the definition ot 
“business” given by Jessel, M. R, in Smith 
v. Anderson, (1880) 15, Ch D 258, about 
anything which occupies the time, attention 
and labour of a man for the purpose of pro- 
fit, is confined to cases under the Companies 
Act or of a like kind. It has been observed 
by Stroud in that connection as below:— 


“It is indeed clear law that there may 
be a ‘business’ offending against a prohibi- 
tory covenant, without pecuniary profit be- 
ing at all contemplated. In such a connec- 
tion, especially, ‘business’ is a very much 
larger word than ‘trade’; and the word ‘busi- 
ness’ is employed in order to include occu- 
pations which would not strictly come with- 
in the meaning of the word ‘trade’ — the 
larger word not being limited by associa- 
tion with the lesser (per Pearson, J., Rolls V. 
Miller, (1883) 53 LJ Ch 99 at p. 101.) 

At the appellate stage in Rolls v. Mil- 
ler, (1884) 27 Ch D 71, it was held that 
where the lease of a house contained 
a covenant that the lessee should not use, 
exercise, or carry on upon the premises any 
trade or business of any description what- 
soever, running of a “Home for Working 
Girls”, 2 eharitsbic aang aa PRs 
i ovided wi oard a ~ 
nmam ya bisa navment was taken or not, 
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was a business, end came within the res- 
trictions of the covenant. It was held that 
it is not essential that there should be pay- 
ment in order to constitute a business; nor 
does payment necessarily make that a busi- 
ness which without payment would not ba 
a business. “In the matter of the duty on 
the estate of the incorporated council of 
law reporting for England and Wales” 
(1889) 22 QBD 279, it was held that where 
by the memorandum of association all the 
property and income of the association were ` 
applicable solely to the promotion of pre- 
paring and publishing under gratuitous pro- 
fessional control, reports of judicial deci- 
sions, and no part of the income could be 
paid as dividend, bonus or otherwise to any 
member, the association was established for 
a trade or business within the meaning 


sub-section (5) of Section 11 of the Customs 


and Inland Revenue Act, 1885 and was, 
therefore, entitled to exemption from the 
duty imposed by that section. 

23. Mr. Harbans Singh Gujral refer- 
red to some old decided cases under Section 
20 of the Code of Civil Procedure and em- 
phasised that no definition of the word 
“business” occurring in Section 20 having 
been given in the Code, the meaning assign- 
ed to that expression in various decisions 
construing the word “business” in Section 
20 of the Code should be applied to the pre- 
sent case also. The judgment of the Divi- 
sion Bench in Govindarajulu Naidu v. Secy. 
of State, AIR 1927 Mad 689 and of Hilton, 
J. in R. J. Wyllie & Co. v. Secy. of State, 
AIR 1930 Lah 818 laying down that the 
word “business” in Section 19 in Madras 
case and in Section 20 in Lahore case is 
used in the sense of commercial business 
and not a business of the State or the Gov- 
ernment are no longer good law in view cf 
subsequent authoritative pronouncement of 
their Lordships of the Supreme Court in 
Union of India v. Ladulal Jain, ATR 1963 
SC 1681. Raghubar Dayal, J., who prepar- 
ed the judgment of the Supreme Court held 
in that case that mere fact that expression 
“carries on business” is used in Section 20 
of the Code along with other expressions 
like “personally works for gain” does not 
mean that it would apply only to such per- 
sons to whom the other two expressions re- 
garding residence or of personally working 
for gain would apply. The learned Judge 
proceeded to observe that it-is the nature 
of the activity which defines its character 


_and that running of railways by the Gov- 


ernment is such an activity which comes 
within the expression “business”. It was held 
that the fact as to who runs the railways 
and with what motive cannot affect it. It 
was specifically decided that profit element 
is not a necessary ingredient of carrying on 
business, though usually business is carried 
on for profit. In fact, even earlier than tha 
pronouncement of the Supreme Court, a 
Division Bench of the -Assam High Court 
had held in Pratap Chandra Biswas v. Union 
of India, ATR 1956 Assam 85 that the State 
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is not excepted from the operation of any 
part of Section 20 and that the section 
would apply even where the defendant is 
Government or the State. It was clarified 
that the Governmental functions like the 
exercise of its police powers would not be 
business within the meaning of that word 
used in Section 20 of the Code but would 
include commercial undertakings of -the 
Government. Ours is not a Police State but 
a Welfare State wherein Government has a 
right to embark .and actually engage itself in 
huge projects which are commercial in pna- 
ture. In that context it was held that to say 
that the Government is not carrying on 
business for purposes of Section 20 of the 
Code, even when actually it is engaged in 
the business of transport, is to introduce a 
legal fiction into law, which Courts have no 
power to do. . 


24. In the State of Andhra Pradesh 
v. M/s. H. Abdul Bakhi and Bros., AIR 
1965 SC 531, Shah, J. speaking for the Court 
held that the expression “business” though 
extensively used, is a word of indefinite im- 
port. It. was observed that in taxing statutes 
the expression in question is used in the 
sense of an occupation, or profession which 
occupies the time, attention and labour of 
a person, normally with the object of mak- 
ing profit. It was emphasised that to regard 
an activity as business, there must be a 
course of dealings either actually continued 
or contemplated to be continued with a pro- 
fit motive and not for sport or pleasure. Ob- 
Servations to that effect were made in con- 
nection with the word “business” as it 
occurs in the Hyderabad General Sales Tax 
Act which is a taxing statute. 


25. In “Re Williams’ Will Trusts, 
Chartered Bank of India, Australia and 
China v. Williams” (1953) 1 All ER 536, 
the Chancery Division was concerned with 
the interpretation of a stipulation in the will 
which authorised net proceeds of a specified 
share in the estate of the testator being paid 
to the testator’s son upto a limited _ extent 
“for purpose of starting my said son in busi- 
ness or for the advancement of any busi- 
ness with which he may be concerned.” The 
son became qualified as a medical practi- 
tioner. Out of the amount which was autho- 
rised by the will to be paid to the son fov 
the purpose of starting him in business or 
for the advancement of any business with 
which he may be concerned, the trustees of 
the will of the testator purchased a dwelling 
house for the son and his family to be used 
in connection with his prospective medical 
practice. It was held that the word “busi- 
ness” included medical practice, and, the 
possession of a residence convenient (either 
by reason of its situation or because its ac- 
commodation included a surgery) for the 
purposes of practice being an important ele- 
ment in the advancement in the profession 
of a medical practitioner, the trustees had 
acted within the authority vested in them 
by the will 
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26. I may now advert to some cases 
dealing with the legislation relating to land- 
lord and tenant. In an. action commenced 
by a landlord for evicting his tenant under 
Section 7 (3) (a) (ii) of the Madras Build- 
ing (Lease and Rent Control) Act, 1946, 
the tenant took up, inter alia, the defence 
that the premises he was occupying were 
not required for the purpose of the business 
which the landlord was already carrying on 
or had intended to carry on in the near 
future as he was wanting the premises for 
carrying on business of automobile factory 
which business he had not yet started and 
the previous business carried on in the ad- 
joining part of the land was of manufacture 
of cement blocks and tins. The Rent Con- 
troller repelled the tenant’s contention and 
held that the very act of building a factory 
at a huge cost was itself an act of running 
the business. That order was confirmed in 
appeal by the Additional District Judge, 
Madras. The tenant’s revision against that 
order was dismissed by Ramaswami, J. in 
P. K. Kesavan Nair v. C. K. Babu Naidu, 
AIR 1954 Mad 892. The learned Judge held 
as follows:— . 

“Applying these judicial definitions to 
the facts of the present case, we find that 
the respondent has been carrying on auto- 
mobile business and towards that end he 
has been performing several acts like build- 
ing the factory at a cost of six or seven 
lakhs of rupees at No. 230  Thiruvottiyur 
High Road, Tondiarpet, shifting of the 
machinery from Calicut and applying for 
the issue of licénce to the Corporation o 
Madras for running the factory.” 

The learned Judge observed that the word 
“business” had no technical meaning but is 
to be read with reference to the object and 
intent of the Act in which it occurs. It was 
held that the term “business” means an 
affair requiring attention and care; that 
which busies or occupies one’s attention and 
labour as his chief concern; mercantile pur- 
suits; that which one does for a livelihood; 
occupation; employment. In Arjan Singh 
Chopra v. Sewa Sadan Social Welfare Cen- 
tre, Ferozepore Cantt., ILR (1967) 2 Punj & 
Har 645, Mehar Singh, C. J. (as he then 
was) held that the activity of maintaining 
and running a school by engaging teachers 
as also some other ministerial staff comes 
within the scope of the term business or 
trade even if there is no profit motive and 
the building in which the school is run is a 
non-residential one. In P. Vairamani Am- 
mal v. K. N. K. RM. Kannappa, (1970) 2 
Mad LJ 689, Kailasam, J., was faced with 
the question as to whether the conducting of 
a charity which consisted of distribution of 
water (thanneerpandal) is or is not business 
within the meaning of Section 10 (3) (a) (iti) 
of the Madras Buildings (Lease and Rent 
Control) Act (XVIO of 1960). It was held 
that the legitimate activity by the landlord 
would be his business and the ordinary 
meaning of the word “business” would apply 
and there is no warrant for construing the 
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word business in a very restricted way and 
to confine it to commercial activities or acti- 
vities of trade alone. The e 
of . the Supreme Court in Co-operative 
Central Bank Ltd. v. Additional Industrial 
Tribunal, Andhra Pradesh, Hyderabad, AIR 
1970 SC 245 was cited before us but it does 
not appear to be relevant for purposes: of 
this case. What fell for decision before the 
Supreme Court in that case was the meaning 
of the expression “dispute touching business 
of society” which occurs in Sections 16 and 
61 of the Andhra Pradesh Co-operative So- 
cieties Act (7 of 1964). Their Lordships of 
the Supreme Court held that dispute relating 
-to alterations of conditions of service of the 
employees of the Co-operative Society was 
not contemplated to be dealt with under 
Section 62 of the Andhra Pradesh Act and 
was, therefore, outside the scope of Section 
61 as alterations of conditions of service of 
its employees could not be said tc be the 
business of the Society. It was in that con- 
text that the Supreme Court observed that 
the word business is equated with the ec 
trade or commerce or similar busiress acti- 
vities of the Society and since it would ba 
difficult to subscribe to the proposition that 
laying down the conditions of service of its 
employees can be said to be a par: of its 
business, it would appear that a dispute re- 
lating to the conditions of service of the 
workmen cannot be held to be a dispute 
touching the business of the Society. 

27. After carefully considering the 
Jaw laid down in all the above cases, I am 
inclined to hold:— 

; (1) That the word “business” is by it- 
self not a word of art and is capable of be- 
ing construed both in the wider as well as 


in the narrower sense depending on the 
context in which it occurs. ; 
(2) Since the “Jandlord” within the 


meaning of Section 2 (c) of the Act can in- 
clude an individual as well as a juristic per- 
son and there is no special restrictive defini- 
tion of the word business in the Act, the 
expression “business” has been used in Sec- 
tion 2 (f) of the Act (in the definiticn of 
“rented land”) as well as in Section 13 (3) 
(a) (ii) (b) in the wider sense and not in the 
narrower sense. 

(3) The word business in Section 2 (f) 
and Section 13 (3) (a) (ii) of the Act need 
-not necessarily be commercial business carri- 
ed on with a profit motive. The word in- 
cludes within its scope a charitable business 
or a dealing in the interest of the public oz 
a section of the public. 

(4) The scope of the word ‘business’ in 
the aforesaid provision of the Act is not 
controlled or coloured by the word ‘trade’ 
occurring alongside it in Section 2 (f) of 
the Act. Whereas every trade would be a 
business, the reverse of it is not true. Busi- 
ness is a genus, of which commercial and 
non-commercial business and trade are some 
of the species. 

28. The next question that calls for 
decision is whether in the light of the find- 
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ings on the legal aspect of the first issue 
which faces us, the building of a library on 
the rented land in question can or cannot 
be held to be the business of the Society. 
This is a pure question of fact. Taking into 
consideration the memorandum and Articles 
of Association of the Society and the terms 
and conditions of the allotment of the plot 
by the Government to the Society it is held 
that the organising of a library includin 
the construction of its building is one of 
the businesses of the Society. : 


29. In fairness to Mr. Gujral, 1 
must take notice of one objection of a some- 
what preliminary nature on which he insist- 
ed for defeating the claim of the Society 
on the purely technical ground that no spe- 
cific plea had been taken by the Society in 
its petiticn for eviction about the organising 
of libraries being one of the businesses of 
the landlord Society. The relevant pleadings 
of the parties have already been quoted in 
the order of reference. The Society did not 
state in the petition that to organise libra- 
ries was one of its businesses. In fact, the 
Society did not even mention the fact that 
the rented land was required for its busi- 
ness. It merely gave particulars of the pre- 
cise purpose for which the rented land was 
required to be vacated. The reason for such 
course having been adopted is obvious. Ac- 
cording to the Jaw which had been settled 
by this Court at the time when the petition 


for eviction was filed in July, 1967, it was 


not necessary for a landlord to claim that 
the rented land would be required and used 
for his business. No one was, therefore, ex- 
pected to take up a specific plea to that 
effect at that time. It is really fortunate for 
the Society to have stated with such defi- 
niteness about the purpose for which the 
rented land was required to be vacated. Ac- 
cording to the judgments of this Court 
which held the field at that~time, to which 
a reference is hereinafter made, it was not 
necessary to plead or prove the purpose for 
which the rented land was required by the 
landlord. The respondent also took no ob- 
jection to the want of such a plea when he 
filed his written statement dated August 17, 
1967. He can, however, justify not taking 
up the plea in question at that stage on the 
same’ ground viz. that the judgment of this 
Court in the case of Municipal Committee 
Abohar, OLR (1959) Punj 1131) was known 
to hold the field ill then. But he has no 
valid justification for not raising an objec- 
tion to that effect when he filed his applica- 
tion dated July 8, 1968 for leave to amend 
his written statement (to take up the objec- 
tion regarding want of notice terminating 
the tenancy) as the judgment of the Supreme 
Court dated November 4, 1966, in Attar 
Singh’s case, 69 Pan LR 83 = (AIR 1967 
SC 773) had been reported in 1967 and his 
application under Order 6, Rule 17 of the 
Code was based on a decision of the Sup- 
reme Court reported in a Law Journal of 
1967. In this situation it can even be argued 
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that he has waived the objection at the trial 
stage. Moreover, when this case came up 
before my Lord the Chief Justice sitting 
alone and his Lordship referred it to a Di- 
vision Bench an application (Civil Miscella- 
neous 5171 of 1970) was made by the So- 
ciety praying for permission to place the 
constitution of the Society on the record of 
this revision petition for the decision of the 
reference as it was necessary to refer to the 
aims and objects of the Society. In the ap- 
plication it was stated that a printed. copy 
of the constitution was shown to the learn- 
ed Chief Justice in Single Bench and a pray- 
er was made to admit the same into evi- 
dence but the learned Chief Justice had ob- 
served in the order of reference to Division 
Bench that the Society may make an appli- 
cation for that purpose. With that applica- 
tion a printed copy of the constitution of 
the Society and a copy of the relevant ex- 
tract therefrom was filed. The Division 
Bench (Harbans Singh, C. J. and P. C. Jain, 
J.) by its order dated September 14, 1970, 
allowed the application subject to all just 
exceptions. Copy of the application was 
served on the counsel for the other side. No 
exception was taken on behalf of the res- 
pondent to the admission of the said docu- 
ments into evidence. When this objection 
was raised by Mr. Gujral before us, my 
Lord the Chief Justice reminded him that 
the Division Bench had asked the respdn- 
dent’s previous counsel (who had since died) 
if he wanted to lead any evidence in rebut- 
tal and that the said counsel had replied in 
the negative. To be on the safe side, we 
again asked Mr. Gujral, to avoid any possi- 
ble prejudice to his client, to let us know 
even at this stage if he wants to lead any 
additional evidence on account of the copy 
of the constitution of the Society having 
been admitted into evidence at the revisional 
stage. Mr. Gujral did not offer to lead any 
such evidence. The constitution of the So- 
ciety is registered with the Registrar of So- 
cieties. The genuineness of the copy of the 
constitution produced before us and the cor- 
rectness of the relevant aims and objects of 
the Society mentioned therein have not been 
disputed before us. Moreover, the strict 
rules relating to pleadings contained in the 
Code of Civil Procedure have no application 
to proceedings before the Rent Control au- 
thorities. We do not in these circumstances 
find any force in this technical objection of 
Mr. Gujral. 

30. This takes me to the third main 
point urged by Mr. Gujral. As long ago as 
on April 7, 1961, Grover, J. (as Judge of 
this Court) has held in Partap Singh v. San- 
tokh Singh (Civil Revision No. 165 of 1960) 
(Punj) that the language employed in sub- 
clause (ii) of sub-section (3) (a) did not ex- 
clude use of rented land by putting up a 
suitable structure there for the purpose of 
carrying on one’s business, trade or vocation. 
In that case, the appellate authority was of 
the view that because the landlord wanted 
to construct a building on the rented land it 
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could not be said that the landlord required 

it for his own use. The construction which 

had to be put up on the rented land by a 

Jandlord was for the purpose of carrying on 

n business, Grover, J., held in that case as 
elow:— 


“The only other question which requires 
determination is whether the learned District 
Judge was justified in holding that according 
to the relevant provisions contained in Sec- 
tion 13 of the East Punjab Urban Rent Res- 
triction Act even if the premises happened to 
be rented land, the petitioners were not en- 
titled to claim eviction because the condi- 
tions laid down in sub-clause (iii) of sub-sec- 
tion (3) (a) of Section 13 were not satisfied. 
In order to successfully seek ejectment, the 
petitioners had to show in terms of sub- 
clause (ii) (a) that the premises were requir- 
ed for their own use. The learned District 
Judge was of the view that because the peti- 
tioners wanted to construct a building on the 
rented land, it could not be said that they 
required it for their own use. In this connec- 
tion the statement of the petitioner has not 
been taken into consideration. It was stated 
by Partap Singh A. W. 9 that on the land in 
dispute a tabela would be constructed, on top 
of which the accommodation would be resi- 
dential. The tabela was to be built for the 
purpose of petitioner Raj Karan Singh carry- 
ing on his business there as he was an elec- 
trician. Raj Karan Singh himself stated that 
he had no shop or land for the purpose of 
carrying on his work of repairing and wiring 
as an electrician. Now, if an electrician has 
to carry on his work, he will have to put up 
some sort of structure and for that purpose 
if a tabela has to be constructed, I do not 
see how that will not be covered by sub- 
clause (ii) (a). He certainly requires the land 
for the purpose of carrying on his business 
and if he cannot carry on that business with- 
out putting up any structure, he will be fully 
entitled to make such construction as would 
enable him to make proper use of the. land 
for the purpose of carrying on his vocation 
there. I cannot see how the language em- 
ployed in sub-clause (iii) of sub-section (3) (a) 
excludes the use of rented Jand by putting up 
a suitable structure there for the purpose of 
carrying on one’s business, trade or vocation. 
I am not at all satisfied that by doing what 
the petitioners proposed to do, the rented 
land will cease to be required for their own 
use.” 


The above-quoted observations of Grover, Y., 
no doubt support the view now taken by me. 
At the time of deciding Dhan Devi’s case, 70 
Pun LR 913 = (AIR 1969 Punj 270) I had 
erroneously thought that this view was not 
consistent with the pronouncement of the 
Supreme Court in Attar Singh’s case, 69 Pun 
LR 83 = (AIR 1967 SC 773). On a re- 
consideration of the matter I, however, think 
that this is not so. As observed a little Jater, 
this question did not fall for determination 
before their Lordships of the Supreme Court 
in Attar Singh’s case. 
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31. The question of bona fide re- 
quirement of the Society has already been 
decided by the Division Bench and is no 
more before us for consideration. 


32. The question whether a landlord 
could ask for an order against the tenant to 
hand over possession of rented land for pur- 
poses other than carrying on his own business 
came up for consideration before Khosla, 
A. C. J. and Dulat, J., in Municipal Com- 
mittee, Abohar v. Daulat Ram, ILR (1959) 
. Punj 1131. The learned Judges held that the 
expression “use” in Section 13 (3) (a) Gi) (a) 
has not been defined or restricted and a land- 
lord seeking eviction under that clause is 
not required to show that he would live on 
the rented land himself by putting: up a con- 
struction on it and all that he need show is 
that he requires it for such use as tze rental 

d can be put to. Their Lordships went 
on to state that the landlord may erect a 
building which mzy be used as the town hall 
or the office of the Municipal Committee, it 
may use the land for parking the cars of its 
officials belonging to the Municipality and 
in all those cases the Municipality, who was 
the landlord in that case, would be convert- 
ing rented land to its own use. It was held 
that the word “use” had a very extensive 
meaning in the context of Section 13 (3) (a) 
Gi) (a) and in the case of rented land the 
use must of necessity be given a wider mean- 
ing than that assigned to a residential build- 
ing. The Division Bench further proceeded 
to hold (which view has subsequently been 
held by the Supreme Court to be erroneous) 
that the definition of rented land does not 
preclude its being used for purposes other 

business or trade. The correctness of 

- the above view came 
before the Supreme Court in 69 Pun LR 
83 = (AIR 1967 SC 773). Their Lordships 
held that in sub-clause (a) of Section 13 (3) 
(a) Gi) of the Act the words “for his own 
use” are not qualified and at first sight it 
may appear that a landlord can ask for evic- 
tion from rented Jand if he requires it for 
his own use, whatever may be the use to 
which he may put it after eviction; but sub- 
clause (a) has to be read in the light of sub- 
clauses (b) and (c) of the sub-section and 
reading the three sub-clausés together there 
can be no doubt that when sub-clause (a) 
provides that the landlord requires rented 
land for his own use, the meaning there is 
restricted to use principally for business or 
trade. It was held that the tenant is saved 
from eviction unless the lanlord requires such 
Jand for the same purpose for which it had 
been let i.e., principally for trade or business. 
It was clarified that a landlord cannot get the 
rented land vacated for constructing a resi- 
dential house. In that case rented land had 
been let out for the purpose of a fire-wood 
stall. The landlord filed an application for 
ejectment of the tenant on, inter alia, the 
ground that he needed the land for erecting 
thereon a residential house. The Rent Con- 
troller repelled the claim for eviction on that 
ground because the landlord did not reauire 
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the rented land for his business. The appel- 
late authority allowed the landlord’s appeal 
following the judgment of the Division Bench 
of «he High Court in ILR (1959) Punj 1131 
(supra). ° The High Court dismissed the 
tenant’s revision petition and thereupon he 
wert to the Supreme Court and succeeded 
there. All that was decided by the Supreme 
Court in Attar Singh’s case, 69 Punj LR 83 
= (AIR 1967 SC 773) was that a landlord 
cannot claim eviction of a tenant from rented 
Jand under the relevant clause for using such 
land for any purpose whatsoever e..g., putting 
up a residential building and that eviction 
can be claimed under the provision in ques- 
tion only if the landlord wants to carry on 
his _own business on the rented land after 
getting it vacated. The question whether the 
landlord is or not permitted to put up a 
building on the rented land for the purpose 
of carrying on his business did not come up 
for consideration before the Supreme Court 
and was not decided, This question did, 
however, subsequently come up before a Divi- 
sior Bench of this Court consisting of Sham- 
sher Bahadur, J. end myself in 70 Pun LR 
913 = (AIR 1969 Punj 270). Three petitions 
for revision of the orders of the appellate 
authority were disposed of by that common 
judgment. In one of the cases the landlord 
had stated that he would use a portion of 
the rented land for his business and would 
Use some portion for the purpose of his resi- 
denze. In the second case the landlord had 
stated that he wanted to shift to Amritsar 
(where the rented land was situated) and 
start business there and as such he required 
the rented Jand in a bona fide manner “fon 

own use and occupation”. He had pro-. 
duczd a sanctioned plan of the construction 
which he wanted to put up on the rented land 
after getting its possession. The landlord ad- 
mitted that he had not got any sanction for 
building any shops on any portion of the 
plot, It was stated on the plan that it show- 
ed “proposed plan of bungalow to be con- 
structed” on the plot in question. 


_ _ The appellate authority following the 
judgment of Division Bench of this Court in 
ER (1959) Punj 1131 (supra) allowed the 
eviction of the tenant in each of those cases, 
All of the three revision petitions filed 
against the orders of eviction were allowed, 
the orders of the appellate authority direct- 
ing the eviction af the tenants were set aside 
and applications for ejectment were dismiss- 
ed by the Division Bench on the ground that 
the landlord had not proved in any of those 
cases that the rented land sought to be obtain- 
ed from their respective tenants, was required 
principally for the business of the landlord. 
To that extent no fault can be found with 
that judgment. It cannot therefore be said 
that those cases were wrongly decided. But 
in the course of that judgment (with which 
Shamsher Bahadur, J., had agreed) I observed 
that the judgment of Grover, J., in Civil 


Reva. No. 165 of 1960 (Punj) (Supra) was no 
longer good law in view af tha enkeannané 
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decision of the Supreme Court in Attar 
Singh’s case 69 Pun LR 83 = (AIR 1967 SC 
773) and I further held as follows:— 


“The law permits the landlord to evict 
a tenant from rented Jand only if he requires 
to use the said land itself for purposes of 
his own business or trade and not if he says 
that he intends to use the land in question 
after converting it into a building.” 

“The Jandlord can succeed in his applica- 
tion under S. 13 (3) (a) (ii) of the Act for 
obtaining possession of any rented land from 
a tenant only if he alleges and proves that 
he requires the rented land from which the 
tenant is to be evicted for carrying on his 
own business or trade on the rented land it- 
self. The landlord cannot succeed in a claim 
for ejectment under that provision if his case 
is that he would not use the rented land, i.e., 
the land separately let to the tenant, but a 
building to be constructed on it for his busi- 
ness or trade.” 


It is the correctness of the two observa- 
tions made above that was doubted by the 
learned counsel for the landlord on account 
of which the Division Bench referred the 
case to a still larger Bench. It is not disput- 
ed that if the landlord has to carry on the 
business itself on the rented land, he can get 
it vacated. 


33. On the strength of the decision in 
Dhan Devi’s case, 70 Punj LR 913 = (AIR 
1969 Punj 270) it was urged that even if it 
was held that organising of a library was a 
business of the Society, still it was not per- 
missible for the Society to raise construction 
of the library building for carrying out that 
purpose and that the Society, after obtaining 
the eviction order, could use the plot in dis- 
pute only as a rented land. In substance, the 


contention of the learned counsel was 
that for raising construction of the 
library building, the eviction order 
could not be obtained by the So- 


ciety. In the light of the findings given by 
the Division Bench in Dhan Devi’s case, 
which have been reproduced above, no ex- 
ception could be taken to this contention of 
the learned counsel and I would have had no 
other alternative but to hold that the rented 
land had to be used as such by a Jandowner 
for his own business after obtaining an evic- 
tion order. But the correctness of this view 
of the Bench was challenged and it was. reite- 
rated by Mr. Gandhi, learned counsel, that 
there was no warrant for holding that after 
obtaining an eviction order, the landlord was 
bound to use the rented land as such and 
that for the purpose of carrying on his busi- 
ness, he could not raise any construction over 
it. 

34, After giving thoughtful conside- 
ration to the entire matter, I am of the view 
that the above-quoted observations made in 
Dhan Devi’s case, 70 Pun LR 913 = (AIR 
1969 Punj 270) have gone a little too far. 
In Attar Singh’s case, 69 Pun LR 83 = 
(AIR 1967 SC 773) it has been held by their 
Lordships of the Supreme Court that in sub- 
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clause (a) of Section 13 (3) (a) Gi) of the 
Act, the words ‘for his own use’ are not qua- 
lified and at first sight it may appear that a 
landlord can ask fcr eviction from rented 
land if he requires it for his own use, what- 
ever may be the use to which he may put it 
after eviction; but sub-cl. (a) has to be read in 
the light of sub-cls. (b) and (c) of this sub- 
section and reading the three sub-clauses to- 
gether there can be no doubt that when sub- 
clause (a) provides that the landlord re- 
quires rented land for his own use, the mean- 
ing there is restricted to use principally for 
business or trade. In the wake of this deci- 
sion the landlord can obtain an eviction 
order if he satisfies all the conditions given 
in Sec. 13 (3) (a) Gi). But it is nowhere 
provided in the statute as to how and 
in what manner the landlord after obtaining 
Possession would carry on his business on 
the rented land. If the nature of the busi- 
ness of the landlord is such that he cannot 
do that business without raising a building, 
there is no prohibition in the Act for doing 
so. It was not disputed before us that the 
business for which the landlord wants the 
rented land need not be the very business 
which had been carried on by the tenant on 
the said land nor has it to be the business 
for which the tenant took the rented land on 
lease. It is also undisputable that the busi- 
ness which the landlord wants to do on the 
land may not be a business in which he has 
already been engaged for some time but may 
even be a new business which he wishes to 
start. If it is held that the landlord after 
obtaining possession can use the rented land 
only as such, then in numerous cases the 
order of eviction would become meaningless 
for the landlord due to the nature of his 
business which he cennot do in open without 
putting up a building. Under sub-section (4) 
of Section 13, the requirement is that if a 
landlord obtains possession of a tented land 
on the ground that he requires it for his own 
occupation, then he is bound to occupy it 
himself for at least 12 months after he obtains 
possession. By doing his business, the land- 
lord is occupying the rented land. How and 
in what manner does he carry on his busi- 
ness, is nowhere provided in. the statute, nor 
is it the concern of the tenant. The tenant 
can take benefit of sub-section (4) only if 
after obtaining possession the landlord does 
not occupy the rented land for a period of 
12 months. In Dkan Devi’s case, I had 
thought that Section 13 (4) imposes a restric- 
tion on the landlord’s right to use the rented 
land only in that condition after obtaining 
its possession. I now find that this is not 
so. Another thing which weighed with me 
in Dhan Devi’s case, was as to what would 
happen if the landlord after obtaining pos- 
Session raises construction on the rented land 
and does not occupy it? In that case how 
will the tenant get back possession of the 
rented land as it would not exist any more? On 
a reconsideration of the matter, I think that 
the tenant will get back possession of the 
rented land along with the building. The 
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landlord cannot be permitted to circumvent 
the provision of the statute by his own 
wrongful act. For the purpose of sub-sec- 
tion (4) it will remain a rented land in the 
same way as it would not cease to be rented 
land for the purposes of the landlord merely 
because the tenant may put up some con- 
structions on it. Whe landlord if he so de- 
sires, may remove the malba of the building 
in the same manner as the tenant may re- 
move his. It was observed in Dhan Devi’s 
case that construction on the rented Jand by 
the tenant for the purpose of doing his busi- 
ness will not change the character of the 
tented land. The tenant cannot be permitted 
to change the nature of the rented land nor 
can he commit any act which may take away 
the land from the definition of rented land. 
If that is permitted then it is bound to Jead 
to disastrous results, e.g., a tenant may raise 
building over rented land for doing his own 
business and when an eviction application is 
filed under Section 13 (3) (a) Gi) be may re- 
sist the same by saying that it is not a rent- 
ed land and is a non-residential building and 
that application does not lie under Section 13 
(3) (a) Gi) as under the Act a non-residen- 
tial building cannot be got vacated on the 
grounds on which rented Jand can be got 
vacated. In this manner a clever tenant by 
spending a few hundred rupees can evade 
eviction from the rented land. This could 
never be the intention of the legislature. 


35. On a reconsideration of the mat- 
ter I am further of the opinion that cl. (ii 
of Section 13 (3) (a) is of no help in holding 
that rented land has to be used as such aften 
obtaining the eviction order. 
gives additional grounds for seeking eviction 
of the rented land, and a landlord can seek 
eviction of his tenant only if he has to carry 
out any building work at the instance of the 
Government or local authority or any Im- 
provement Trust under some improvement og 
development scheme. This clause appears 
to be independent of clause (ii) of Sec. 13 
(3) (a). Both the clauses deal with indepen- 
dent grounds of eviction and are not con- 
trolled by each other. Under clause (ii), the 
landlord requires the rented land for his own 
use and gets an eviction order if he satis- 
fies all the three conditions stated therein; 
but under clause (iii), eviction is sought by 
the landlord at the instance of an authority 
Improvement Trust, or 
local authority. In the light of what I have 
said above, I would now hold that:— 


(a) a landlord, on getting the rented land 
vacated, is not bound to use it in the same 
condition in which it was being used by the 
tenant, but is entitled to raise construction 
over it which is necessary and needed for 
purpose of carrying on his own business; and 


(b) a landlord on getting a rented land 
vacated, is entitled to occupy and use the 
same for any business of his and is not 
bound to use the rented land for the same 
business as was being carried on by the 

mant or for the same business for which 
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the rented land was given on rent to thie) 
tenant. 


- 36. It is apparent from the findings 
recorded above that the Society has satisfied 
all the requirements of Section 13 (3) (a) (ii) 
and is, therefore, entitled to succeed. I would 
accordingly allow this petition, set aside the 
order of the appellate authority and restore 
that of the Rent Controller and direct the 
respondent to put the petitioner Society in 
possession of the rented land on or before 
July 15, 1971. In the peculiar circumstances 
of the case the parties are left to bear theip 
own costs throughout. 
_  HARBANS SINGH, C. J:.— 37. I 
agree. 
PREM CHAND JAIN, J.:.— 38 I also 
agreo. 
Petition allowed. 
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dents. 


___ Civil Writ Nos. 916, 914 and 915 of 
1970, Dj- 26-5-1972. i 

__ Index Note: — (A) Imports and Exports 
(Control) Act (1947), Section 3 — on the 
basis of a Public Notice embodying only the 
import and export policy of the Government, 
am applicant for grant of import licence can- 
not claim any legal right to receive the full 
entitlement im terms of the Notice and no 
writ can be issued calling upon the Govern- 
ment fo do so. ATR 1963 SC 563 and AIR 
1966 SC 478 and AIR 1966 SC 1044 and AIR 
1972 SC 935, Relied on; AIR 1968 SC 718, 


Distinguished. ara § 
Cases Referred: Chronological S Pan, 


AIR 1972 SC 935, Deputy Assistant 

Tron and Steel Controller, Madras 
y. L. Manickchand 9 
AIR 1968 SC 718 = (1968) 2 SCR 
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_ Agencies 8 
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Bhagirath Dass, Senior Advocate with 
S. K. Hirajee, with S. P. Goyal and S. C. 
Goyal, for Petitioner; J. S. Wasu, Advocate- 
General, Punjab with Inderjit Malhotra, for 
Respondents. i 

ORDER:— This order will dispose of 
C. W. 914 of 1970, M/s. Nishkam Udyog y. 
Union of India, Č. W. 915 of 1970, M/s. 
Mithal Industries v, Union of India and C. 
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W. 916 of 1970, M/s. Vishwakarma Indus- 
tries v. Union of India, as common questions 
of law and fact arise in all these petitions. 
The facts in all the three petitions are simi- 
Jar and, in order to decide the points involv- 
ed, it is sufficient to state the facts of C. W. 
916 of 1970. 

2 The petitioner is a firm registered 
under the Indian Partnership Act and is en- 
gaged in the manufacture of medical and 
surgical equipments and appliances from im- 
ported stainless steel sheets at Hiranagar, dist- 
rict Kathua in Jammu & Kashmir State. It is 
thus a priority industry as entered at Item 
No. 39 in the Appendix to Public Notice 
No. I & E/IV/2-1/66/A, dated August 4, 
1966, a copy of which is Annexure ‘A’ to the 
writ petition. The firm is registered with 
the Director of Industries, J. & K. State, as 
an actual user importer under Small Scale 
Industries Registration Scheme of the Gov- 
ernment of India. The sponsoring authority 
is the Director of Industries of the State while 
the Licensing Authority is the Assistant Iron 
and Steel Controller, Government of India, 
Faridabad (respondent 2). In Para 2 of the 
said Public Notice, the basis of licensing and 
procedure for submission of import licence 
applications was stated as under:— 

“G) The entitlement of the applicant for 
grant of special licence will be calculated on 
the basis of the value of Import Licence for 
Tron & Steel & Ferro Alloys issued to him 
for the period April-September ’64 and Octo- 
ber °64-March °65. If any applicant has not 
obtained an import licence in the said period, 
the entitlement for the special licence will be 
calculated on the basis of the value of the 
licences issued to him during the period April 
*65-March °66. The allotment of Iron and 
Steel imported through M/s. Minerals and 
Metals Trading Corporation of India Ltd, 
against recommendations of the sponsoring 
authorities, in lieu of import licences for part 
of demands against import applications for 
those periods will be taken into account fov 
the calculation of the entitlement. 

(ii) In the case of an applicant engaged 
in the priority industries listed in the Appen- 
dix to this Public Notice the entitlement for 
the special licence will be three times the 
value of the import licence (including allot- 
ments, if any, from M/s. M. M. T. C.) fon 
fron and Steel & Ferro Alloys, issued to him 
for the period April ’64-September 64 and 
October °64-March ’65, or 12 times the value 


of the import licence (including allotments, if. 


any, from M/s. M. M. T. C.) issued to him 
for the period April ’65-March %66, as the 
case may be, without taking into account the 
enhancement in the value of licence allowed 
as a result of devaluation wot the rupee. | 

* 


* * = * * _” 


On the basis of this Public Notice, the peti- 
tioner submitted an application on September 
8, 1966, claiming entitlement for the year 
April, 1966-March, 1967 in accordance with 
the import licence applications for the period 
April-September, 1964 and October, 1964- 
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March, 1965. The money value of the im- 
port licence for April-September, 1964, was 
stated to be Rs. 22,000.00 while the value of 
the import licence for the period October, 
1964, March 1965, was stated as Rs. 53,500.00. 
On the basis thereof, the firm claimed that it 
should be issued import licence for Rupees 
2,26,500.00, that is, three times the amount 
of Rs. 75,500.00 mentioned above. The peti- 
tioner-firm, was, however, granted an ‘import 
licence dated September 29, 1967, for Rupees 
66,000.00 only by respondent 2. The peti- 
tioner-firm did not file any appeal against 
the non-issue of the licence for the remain- 
ing amount of Rs. 1,60,500.00 but filed re- 
presentations dated March 30, 1968, August 
24, 1968 and December 25, 1968. The period 
for filing an appeal was thirty days which ex- 
pired long before the first representation was 
made. On the basis of these representations, 
an additional licence was issued in the name 
of the petitioner-firm on March 27, 1969, 
but, before it could be despatched, it was 
cancelled in view of the instructions contain- 
ed in letter dated April 3, 1969, a copy of 
which is Annexure R-3 to the return, The 
petitioner then filed the present petition 
claiming that the respondents should be di- 
rected to issue the additional licence for 
Rs. 1,60,500.00 to which the petitioner-firm 
was entitled but was not granted by an arbi- 
trary decision of the respondents. 


3. Written statement has been filed 
by the respondents in which inability to issue 
any additional licence has been emphasised. 


4. The petitioner-firm amended the 
writ petition so as to plead that some other 
firms had been differently treated and thus the’ 
petitioner-firm had been discriminated against. 
The Government of India set up a Special 
Committee to make the allotments of the im- 
ported stainless steel to the various manufac- 
turers of all categories, that is, actual users, 
established exporters etc. The Committee 
considered the representations made by the 
Jammu and Kashmir Stainless Steel Manu- 
facturers’ Association, Jammu, in its meeting 
held on August 17, 1967, and arrived at the 
following decision: 


“The Jammu and Kashmir Stainless 
Steel Manufacturers’ Association, Jammu, 
have. represented on behalf of their members 
namely, (i) Ess. Tee Industry, (ii) Raj Indus- 
tries, (iii) Modern Metal Mills against the 
discrimination against them in the grant of 
licence for import of stainless steel. Their 
request was examined in detail and it was 
decided that in terms of the import Policy 
followed by this office for import of raw 
materials and components, the allotments 
made through State Government Raw Mate- 
Tial Depots during 1964-65 should have been 
taken into account for determining the firm’s 
entitlement for import of raw materials and 
components for 1966-67 period. The Com- 
mittee decided that these cases may also be 
considered on the same basis and release 
orders may be issued for 1971-72 period for 
the value that may become admissible to 
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them and subject to other requirements such 
as machinery in terms of the current import 
policy. It was also decided that no addi- 
tional value should be allowed for back pe- 
riods.” 
In a subsequent meeting, the Committee 
resolved that the cases required reconsidera- 
tion on the basis of the following points:— 
“(i) The firms were granted licences for 
six months viz. for April-September, 1965. 
For the next six months they, applied for 
grant of licence but the Director of Indus- 
tries, Jammu and Kashmir State, did not re- 
commend issue of licence because he had im- 
ported stainless steel with him for allocation, 
Instead of a licence, he released stainless steel 
worth Rs. 53,000.00 each to the firms. 
may be stated that the allotment of stock 
instead of licence was made for the conve- 
nience of the Director of Industries end not 
for any fault of the firms. In the circum- 


i 


stances, the firms should not have been made ` 


to suffer in the form of reduction of quota 
for the purposes of grant of licence during 
the year, namely 1966-67. 


(ii) The firms should have been given 
the benefit of the allotments made during 
October, 1964-March, 1965, through the State 
Corporation or at least licences during 1966- 
67 should have- been granted on the basis of 
the value of the licence or the allotments 
made during 1964-65 whichever is favour- 
able to the firm. If this was given the par- 
ties would have bzen entitled to additional 
licences for quite substantial amount.” 

It was further decided that— 

“the units in Jammu and Kashmir need 
more assistance being situated in backward 
area. The request for grant of additional 
licence will, therefore, require sympathetic 
consideration. If it is considered that any 
relaxation in these cases. will have adverse 
repercussion, it will be worthwhile to censi- 
der the question of grant of some additional 
licences to the firms on ad hoc basis to make 
which they sustained due to their 


up the loss r 
licences for a lesser value during 


receipt of 
1966-67.” 

5. These petitions came up for hear- 
ing before me on February 1, 1972, when the 
learned Advocate-General, appearing for the 
respondents, stated that he had instructions 
from the respondents to undertake that the 
cases of the petitioners for entitlement of the 
quota for the year April, 1966-March, 1967 
and subsequent years would be referred to 
that Special Committee in terms of Annex- 
ure ‘J’ to the writ petitions and that the 
decision by the Special Committee would be 
made on or before March 20, 1972. The 
learned counsel for the petitioners agreed to 
that offer and I adjourned the petitions to 
March 21, 1972, with a direction to the res- 
pondents to refer the cases of the petitioners 
to the Special Committee for consideration in 
terms of Annexure ‘J’ to the writ petitions. 
This time was extended to May 15, 1972, as 
the Special Committee was not able to meet 
before March 20, 1972. That Committee 
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met on May 6, 1972, and took the following 
decision:— 

“The substance of the Committee’s deci- 
sion in all these six cases including the thres 
writ petitioners, is that the entitlement of the 
parties for the period 1966-67, as claimed by 
them, will be worked out taking into account 
the allotments made through MMTC or State 
Government Depots during the period 1964- 
65 or 1965-66, as the case may be (which 
were’ excluded earlier). The Additional en- 
titlement of M/s. Nishkam Udyog, Solan, (2) 
M/s. Mittal Industries, Solan and (3) M/s 
Vishwakarma Industries, Hiranagar, works 
out to Rs. 10,980.00, Rs. 10,932.00 and 
Rupees 1,59,000.00 respectively. The bene- 
fit of the additional entitlements will be given 
effect to from 1971-72 period only by issue 
of release orders in consonance with the cana- 
lisation policy of the Government during the 
said period. The benefit of the additional 
entitlements will nct accrue to them retros- 
pectively. In other words, the claims of the 
three writ petitioners for additional entitle- 
ments for 1966-67, have been recognised in 
terms of value, but, due to passage of time 
and having regard to the uniform principles 
of import licensing followed in similar cases, 
namely, the availability of foreign exchange, 
the overall economy of the country, the es- 
sentiality for import, the indigenous produc- 
tion, the import policy in force and other rele- 
vant factors, it has been decided to give the 
benefit of the additional entitlement from 
1971-72 period and increase the value of the 
release orders correspondingly for this period. 
They will not be entitled to the additional 
quota for the past period including April- 
March, 1967 period.” 

Since no additional quota has been allotted 
to the petiticners for the period April, 1966 
to March, 1967, they have not felt satisfied 
with this decision of the Special Committee 
and the petitions have been argued on merits. 


_ 7 6 The first point for consideration 
is whether the petitioners have a legal right 
to claim the quota of stainless steel in terms 
of the Public Notice dated August 4, 1966, 
the relevant part whereof has been set out 
above. This Public Notice was issued in pur- 
suance of the import and export policy laid 
down by the Central Government. The 
nature of this policy came up for decision 
before their Lordships of the Supreme Court 
in M/s. Ramchand Jagdish Chand v. Union . 
of India, AIR 1963 SC 563, and their Lord- 
ships held as under:— 


“But under Clause 2 of the Export Pro- 
motion Scheme as outlined in appendix 42 
in so far as it related to licences for import 
of artsilk yarn, the Controller of Imports is 
authorised to grant licences upto the per- 
, centages specified in that clause: there is 
no right thereby created to the exporter to 
obtain a licence for the full value of the 
commodity exported. Under Clause 2, the 
Controller has the power to grant a licence 
for any amount upto 100% of. the rupee 
equivalent of the foreign exchange earned 
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on the basis of the F.O.B. value of the 
goods exported. By that clause, the exporter 
is not given the option to claim any import 
licence for any amount, not exceeding the 
value of the foreign exchange earned by ex- 
port of goods. The clause invests the Con- 
troller with authority, it does not impose an 
obligation upon him enforceable at the in- 








stance of the exporter, to issue a licence fop 


the amount (subject to the maximum pres- 
cribed) claimed by the exporter. The power 
is plainly discretionary. It is true that the 
discretion has to be exercised reasonably 
and not arbitrarily. The licensing authority 
would normally issue an import licence for 
100% of the value of the goods exported, 
but having regard to special considerations 
such as difficult foreign exchange position 
or other matters which have a bearing on 
the general interest of the State, import 
licences for a smaller percentage may be 
granted to the exporters.” (Emphasis is 
mine). 

It is quite clear from these observations that 
the person entitled to the licence or quota 
has no legal right which can be enforced 
through a Court if the Issuing Authority is 
not able to grant the licence to the extent 
of the full entitlement. The Court has to 
see whether the refusal is arbitrary and on 
extraneous considerations or has been neces- 
sitated for good reasons. In the decision 
taken by the Special Committee on May 6, 
1972, it has been stated that “the claims of 
the ‘three writ petitioners for additional en- 
titlements for 1966-67, have been recognised 
in terms of value, but, due to passage of 
time and having regard to the uniform prin- 
ciples of import licensing followed in similar 
cases, namely, the availability of foreign ex- 
change, the overall economy of the country, 
the essentiality for import, the indigenous 
production, the import policy in force and 
other relevant factors, it has been decided 
to give the benefit of the additional entitle- 
ment from 1971-72 period and increase the 
value of the release orders correspondingly 
for this period. They will not be entitled to 
the additional quota for the past periods 
including April-March, 1967 period”. The 
reasons stated by the Special Committee can- 
not be said to be extraneous or not relevant 
nor can it be said that the decision has been 
taken arbitrarily. The petitioners have, 
therefore, no right to the issuance of a writ 
of mandamus directing the respondents to 
issue additional entitlement to them in terms 
of the Public Notice, referred to above, over 
and above the licences that were granted to 
them in September, 1967, for the period 
April, 1966 to March, 1967. 


7. In The Joint Chief Controller of 
Imports and Exports, Madras v. M/s. Amin- 
chand Mutha, AIR 1966 SC 478, their Lord- 
ships, referring to the import and export 


policy, observed:— ete 
“Tt will be seen that these administra- 


tive instructions do not create any right as 
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such in favour of persons with whom they 


‘deal. They are for guidance of the authori- 


ties in the matter of granting quotas for the 
purpose of the Order.” 

These observations also Jead to the conclu- 
sion that the petitioners cannot claim any 
legal right to receive the full entitlement in 
terms of the Public Notice and no writ can 
be issued to the respondents calling upon 
them to do so. 

& Again, in Probhudas Morarjee 
Rajkotia v. Union of India, AIR 1966 SC 
1044, their Lordships of the Supreme Court 
reiterated what had been said in M/s. Ram 
Chand Jagdish Chand’s case, AIR 1963 SC 
563 (supra) with the following observations:— 

“It is contended that under Clause 5.4 

of the Scheme the petitioners were entitled 
to import licences upto the ‘monetary ex- 
tent mentioned in Annexure V’. It was con- 
ceded that the petitioners had no absolute 
right to the grant of a licence to the maxi- 
mum amount prescribed and the Controller 
had the discretion to impose a restriction, 
It was submitted, however, that the discre- 
tion had to be exercised reasonably and not 
arbitrarily. The legal proposition for which 
the petitioners contend is undoubtedly cor- 
rect. The Licensing Authority would nor- 
mally issue an import licence upto the mone- 
tary extent prescribed but having regard to 
the special considerations such as difficult 
foreign exchange position or other matters 
which have a bearing on the general inte- 
rest of the State, import licences for a smal- 
ve percentage may be granted to the expor- 
ers. 
Great reliance has been placed by the learn- 
ed counsel for the petitioners on the decision 
of their Lordships of the Supreme Court in 
The Union of India v. M/s. Anglo? (Indo) 
Afghan Agencies, AIR 1968 SC 718. In 
that case, the provisions of Imports (Con- 
trol) Order, 1955, issued under. Section 3 of 
the Imports and Exports (Control) Act, 
1947, were under consideration and it was 
observed:— 


“The orders which the Central Govern- 
ment may issue in exercise of the power 
conferred by Section 3 of the Imports and 
Exports Control Act may be executive or 
legislative. In exercise of that power, the 
Order was issued on December 7, 1955, that 
was clearly legislative in character. It ap- 
pears that prior to the issuance of this noti- 
fication several orders had been issued under 
the Defence of India Rules and under the 
Imports and Exports Act dealing with the 
grant of licences to import certain classes of 
goods. Those orders which are set out in 
the IVth Schedule to the Order were repeal- 
ed by Clause 12 of the Order of 1955, and 
machinery for granting licences was set up 
by the Order dated December 7, 1955. Coun- 
sel for the respondents submitted that the 
Export Promotion Schemes published by the 
Government under paragraph 52 of the Gov- 
ernment Notification dated December 29, 
1954, must be deemed to be issued under 
Section 3 of the Imports and Exports Con- 
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trol Act, 1947, since the Schemes have been 
published in the Gazette of India, and con- 
tain general provisions relating to the grant 
of licences and impose restrictions upon the 
rights of citizens to carry on business in 
certain commodities. Being general provi- 
sions restricting the rights of citizens to carry 
on business in certain commodities the 
Schemes were, it was said, legislative in 
character, and the obligations imposed op 
the sanctions prescribed thereby must on 
that account be deemed to be enforceable by 
command of the Court. 


It cannot be assumed merely because 
the Imports Trade Policy is general in terms 
and deals with the grant of licences for im- 
port of goods and related matters, it is sta- 
tutory in character. The Imports and Ex- 
ports (Control) Act, 1947, authorises the 
Central Government to make provisions pro- 
hibiting, restricting or otherwise controlling 
import, export, carriage etc., of the goods 
and by the Imports (Control) Order, 1955, 
dated December 7, 1955, and by the provi- 
sions, which were sought to be repealed, 
restrictions were already imposed. The order 
was clearly legislative in character. The Im- 
port Trade Policy was evolved to facilitate 
the mechanism of the Act and the orders 
issued thereunder. Even granting that the 
Import Trade Policy notifications were issu- 
ed in exercise of the power under Section. 3 
of the Imports and Exports (Control) Act, 
1947, the order as already observed autho- 
rised the making of executive or adminis- 
trative instructions as well as legislative di- 
rections. It is not the form of the order, the 
method of its publication or the source of 
its authority, but its substance, which deter- 
mines its true character. A large majority of 
the paragraphs of the Import and Export 
Schemes are in the form of instructions to 
departmental officers and advice to persons 
engaged in the export and import business 
with their foreign counterparts. It may be 
possible to pick out paragraphs from the 
Scheme which appear in isolation to be ad- 
dressed generally and have direct impact 
upon the rights ard liberties of the citizens. 
But a large number of paragraphs of the 
Scheme refer to matters of procedure of 
departmental officers and heterogenous ma- 
terial: it sets out forms of applications, the 
designations of licensing authorities, amounts 
of application and licensing fees, last dates 
for applications, intermixed with definitions 
of Established Importers’, ‘Actual users’, 
‘New comers’ and others and details of dif- 
ferent schemes such as Quota Registration 
Schemes, Export Promotion Schemes etc. 
There is no pattern of order or logical se- 
quence in the policy statement: it is a jum- 
ble of executive instructions and matters 
which impose several restrictions upon the 
rights of citizens. Some of the provisions 
which impose restrictions upon citizens in 
the exercise of their right to carry on tfade 
without statutory limits may be open to 
serious objections, but we do not _find it 
mecessary to embark upon an enquiry whe- 
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ther the provision which authorises the issue 
of import entitlement certificate for the full 
f.0.b. value of the goods exported is legis- 
lative in character. Granting that it is exe- 
cutive in character, this Court has held that 
the Courts have the power in appropriate 
cases to compel performance of the obliga- 
tions imposed by the Schemes upon the 
departmental authorities. 


The question whether the Import Trade 
Policy is legislative in character has not been 
expressly dealt with in any decision of this 
Court. It appears to have been assumed in 
certain cases, that it is executive in charac- 
ter, but even so it had been, held that when 
it is declared under an export policy that a 
citizen exporting goods shall be entitled to 
certain import facilities, in appropriate cases 
the Courts have the power to direct the con- 
cerned authority to make that facility avail- 
able to the citizen who has acted to his pre-. 
judice acting upen the representation in the 
policy and has been denied that facility.” 
Their Lordships then noticed the decisions in 
AIR 1963 SC 563 (supra) and AIR 1966 SC 
1044 (supra) and observed:— 

“In these cases it was clearly ruled that 
where a person has acted upon representa- 
tions made in an Export Promotion Scheme 
that import licences upto the value of the 
goods exported will be issued, and had ex- 
ported goods, his claim for import licence 
for the maximum value permissible by the 
Scheme could not be arbitrarily rejected. 
Reduction in the amount of import certifi- 
cate may be justified on the ground of mis- 
conduct of the exporter in relation to the 
goods exported, or on special considerations 
such as difficult foreign exchange position or 
other matters which have a bearing on the 
general interests of the State. In the present 
case, the Scheme provides for grant of im- 
port entitlement of the value, and not upto 
the value of the goods exported. The Tex- 
tile Commissioner was, therefore, in the ordi- 
pary course required to grant import certi- 
ficate for the full value of the goods export- 
ed: he could only reduce that amount after 
enquiry contemplated by Clause 10 of the 
Scheme.” 

Their Lordships then referred to their deci- 


sion in AIR 1966 SC 478 (supra) and con- 
tinued : 


“In each of the three cases, the Court 
observed that the Court was competent to 
grant relief in appropriate cases, if, contrary 
to the Scheme, the authority declined to 
grant a licence or import certificate or the 
authority acted arbitrarily. Therefore, even 
assuming that the provisions relating to the 
issue of Trade Notices offering inducement 
to the prospective exporters are in character 
executive, the Union Government and itg 
officers are, on the authorities of this Court 
not entitled at their mere whim to ignore the 
promises made by the Government. We can- 
not, therefore, accept the plea that the Tex- 
tile Commissioner is the sole judge of the 
quantum of import licence to be granted to | 
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an exporter, and that the Courts are power- 
less to grant relief, if the promised import 
licence is not given to an exporter who has 
acted to his prejudice relying upon the re- 
presentation. To concede to the Depart- 
mental authorities that power would be to 
strike at the very root of the rule of law.” 
After noticing the facts of the case before 
them, their Lordships held in para. 19 as 
under:— 

_ “We hold that the claim of the respon- 
dents is appropriately founded upon the 
equity which arises in their favour as a re- 
sult of the representation made on behalf 
of the Union of India in the Export Promo- 
tion Scheme, and the action taken by the 
respondents acting upon that representation 
under the belief that the Government would 
carry out the representation made by it. On 
the facts proved in this case, no ground has 
been suggested before the Court for exempt- 
ing the Government from the equity arising 
out of the acts done by the exporters to 
their prejudice relying upon the representa- 
tions.” 


Lastly, in para. 23 of the repost, their Lord- 
ships observed:— 


“Under our jurisprudence the Govern- 
ment is not exempt from liability to carry 
out the representation made by it as to its 
future conduct and it cannot on some un- 
defined and undisclosed ground of necessity 
or expediency fail to carry out the promise 
solemnly made by it, nor claim to be the 
judge of its own obligation to the citizen on 
an ex parte appraisement of the circumstan- 
ces in which the obligation has arisen.” 

Jt is apparent from this decision that it was 
based on the ground of equity or equitable 
estoppel on the ground that the respondents 
before their Lordships had, acting on the 
representation of the Central Government, 
‘exported various articles which entitled them 
to import licence of the equal value which 
could, however, be reduced by the ‘Textile 
Commissioner after an enquiry under Clause 
10 of the Order which was not made. The 
relief was not granted on the ground that 
the provision of the scheme conferred a legal 
right on the respondents to claim the im- 
port licence to the extent of 100 per cent 
of the export value of their goods as stated 
therein but on the ground ‘of the conduct 
of the respondents in exporting the goods 
on the representation of the Central Govern- 
ment that they would be granted import 
licence of 100 per cent value of the goods 
exported and the Central Government was 
held bound in equity to honour its commit- 
ment and assurance on the faith of which 
the respondents acted to their prejudice. No 
such equity is to be found in favour of the 
petitioners in the petitions before me. The 
petitioners did not in any way act to their 
prejudice on the faith of the representation 
made in the Public Notice. They were al- 
ready carrying on their manufacturing busi- 
ness and the Central Government only held 
out the hope to them that the imported 
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stainless steel ete. would be supplied to them 
to the extent of three times the value of 
their goods for the year April, 1964 to 
March, 1965 and this clause in the Public 
Notice does not confer any legal right on 
the petitioner-firms to claim that the res- 
pondents are in law bound to supply them 
the said raw material in accordance with 
their entitlement by asking this Court to 
issue a writ of mandamus to them. The 
Public Notice only gave notice of the policy 
of the Government in the matter which it 
expected to follow and fulfil but if it could 
not do so for any valid reason, this Court 
cannot compel the respondents to perform 
the promises held out in the Public Notice. 


9. In the Deputy Assistant Iron and 
Steel Controller, Madras v. L. Manickchand, 
AIR oe SC 935, their Lordships observed 
as under:— 


_ “Now, it has to be borne in mind that 
in the present stage of our industrial devc- 
lopment imports requiring foreign exchange 
have necessarily to be appropriately control- 
led and regulated. Possible abuses of import 
quota have also to be effectively checked 
and this inevitably requires proper scrutiny 
of the various applications for import 
licence. In granting licences for imports, the 
authority concerned has to keep in view 
various factors which may have impact on 
imports of other items of relatively greater 
priority in the larger interest of the overall 
economy of the country which has to be the 
supreme consideration, and an applicant has 
no absolute vested right to an import licence 
in terms of the policy in force at the time 
of his application because from the very 
nature of things at the time of granting the 
licence the authority concerned may often 
be in a better position to have a clearer 
overall picture of the various factors having 
an important impact on the final decision on 
the allotment of import quota to the various 
applicants. Shri Singhvi’s suggestion that the 


respondent’s concern may have to close 
down if the import licence is not granted 
according to 1968-69 policy is difficult to 


accept in view of the assertion in the writ 
petition claiming turnover of 8 to 10 lacs 
pes Taw material from local mar- 
ets. 


i 19. I have already pointed out above 
that the petitioners did not file any appeal 
after they were granted import licences in 
September, 1967, of a lesser value than 
claimed by them but resorted to making ro- 
presentations six months later. They, there- 
fore, allowed the time to pass with the result 
that the respondents find it difficult, nay 
impossible, to grant them the additional en- 
titlement for the year April, 1966, to March, 
1967, to the full extent due to the foreign 
exchange position and other factors. There 
is no equity in favour of the petitioners on 
the basis of which, following the decision in 
AIR 1968 SC 718 (supra), the respondents 
can be compelled to issue the licences for 
the additional amount to the petitioners. In 
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this connection, the learned counsel for the 
petitioners has referred to para. 86 of the 
Hand Book of Rules and Procedure, Import 
Trade Control, 1966, which reads as under:— 


. “86. Issue of import licences to actual 
users for back period:— 

(1) Where an application for import 
licence from an actual user is not disposed 
of during the licensing period concerned on 
account of any delay or laches on the part 
of the applicant, no licence against such ap- 
plication will be issued after the expiry of 
the licensing period or after the close of the 
monetary ceiling. However, if the delay in 
the disposal of the application is on the 
part of the licensing authority or sponsoring 
authority or any other Government Depart- 
ment, the application will be considered on 
merits on the basis of the recommendations 
of the sponsoring authority concerned. 

(2) While dealing with an import appli- 
cation for a back period in appeal or other- 
wise, the authorities concerned will consider 
such an application having regard to the 
general principles laid down, that is, avail- 
ability of monetary ceiling, availability of 
goods applied for from indigenous sources 
or other commercial channels, essentiality of 
the goods applied for, stocks held by the 
applicant and expected arrivals against lic- 
ences in hand, past imports and consump- 
tion of the item(s} in question by the appli- 
cant, actual production during the preceding 
year, estimated production and other factors 
considered relevant and necessary. 

(3) In cases where the applications for 
licences are not disposed of during the lic- 
ensing period concerned or befcre the 
close of the monetary ceiling on account of 
delay on the part of the sponsoring autho- 
tity or the licensing authority or any other 
Government Department, the value of the 
licences issued in such cases will be treated 
as first charge on the monetary ceiling -to 
be allocated to the concerned sponsoring 
‘authority for the next licensing period and 
the necessary intimation in this regard will 
be given to the sponsoring authority.” 
and has submitted that because there was 
delay by the licensing authority in issuing 
the proper licences to the petitioners, they 
are entitled to the additional quota upto the 
limit of short entitlement from the subse- 
quent licensing periods under sub-para. (3) 
of para. 86 ibid. It is pertinent to note that 
the value of the licences not issued can be 
treated as “first charge on the monetary ceil- 
ing to be allocated to the concerned spon- 
soring authority for the next licensing 
period” (emphasis is mine). The next licens- 
ing period after 1966-67, to which these 
petitions relate, was 1967-68 which expired 
long ago and presumably the stainless steel 
etc., imported during and for that licensing 
` period must have been distributed by now. 
Para. 86 (3) does not entitle the petitioners 
to a first charge on the monetary ceting for 
any period subsequent to the “next Lcensing 
period”. It is, therefore, not possible, owing 
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to the lapse of time, now to issue a writ of 
mandamus to the respondents directing them 
to compensate the petitioners for the mate- 
tial for which no licence was issued to them 
within their entitlement according to the 
Public Notice dated August 4, 1966. Under 
the circumstances, I hold that the refusal of 
the respondents to issue additional licences 
for the period in question is neither arbi- 
trary nor illegal and the petitioners are not 
entitled to a writ of mandamus as prayed 
for by them. They should rest content with 
the decision made by the Special Commit- 
tee on May 6, 1972, which has been set 
out above. 


— ib For the reasons given above, 
there is no merit in these petitions which 
are dismissed but the parties are left to beay 
their own costs. i 

Petitions dismissed. 
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_ Gobind Ram and another, Appellants v. 
Rajphul Singh and others, Respondents. 
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of 1968, D/- 26-5-1972, against the decree 
of the Court of B. S. Yadav, Addl. Dist. J., 
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Index Note:— (A) T. P. Act (1882), 
Section 60 — If the covenant is clearly a 
clog on redemption, the circumstance that . 
mortgagor was or was not in an embarrass« 
ing position is immaterial — Any fetter that 
after redemption the mortgagee should cons 
tinge in possession as a tenant is a Jog. 
(1899) 2 Ch 474 and (1602) AC 24 and AIR 
1922 PC 17 and AIR 1936 PC 142 md AIR 
1925 AN 427 and AIR 1937 Lah 49, Relied 
on; ADR 1958 SC 770, Distinguished. 

(Para 11) 

Index Note:— (8) Houses and Rents — 
East Puniab Urban Rent Restriction Act 
(1949), Section 7 (1) — Premimm’ is a pecu 
niary consideration paid for grant of lease 
by the lessee to the lessor and representing 
the capital value of the difference between 
the actual rent and the best rent that might 
otherwise be obtained. (K-Ref:— Words . 
and Phrases — Premiom’? — Meaning). 

(Para 13) . 

Index Nofe:— (C) Movses and Rents — 
East Penfab Urban Rent Restriction Aci 
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covenant, therefore, cannot be enforced 
under Sections 23 and 24 of the Contract 
Act. (X-Ref:— Contract Act (1872), See 
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D. N. Aggarwal, with S. P. Goyal, for 
Appellants; S. S. Rathor, for Respondents. 

JUDGMENT :— This appeal has been 
filed against the judgment and decree of the 
Additional District Judge, Rohtak, by which 
a preliminary decree for redemption was 
passed by the Subordinate Judge, First 
Class, Rohtak, in favour of plaintiff-respon- 
dent No. 1. 

2. Briefly the facts of the case are 
that Rajphul Singh was the owner of the 
property in dispute which is comprised in 
shop No. 426 and half share of shop No. 
427. He mortgaged the said property with 
Gobind Ram by means of a registered mort- 
gage deed dated March 27, 1959, for a 
consideration of Rs. 7500/-. The mortgagee 
was given the actual possession of the 
northern portion of shop bearing No. 426 
which has been shown in the plan by letters 
‘ABCD’. The actual physical possession of 
the remaining portion of shop No. 426 
could not be given as one Chaman Lal was 
a tenant in that shop under the plaintiff and 
similarly the possession of half portion of 
shop No. 427 could not also be given ag 
defendant No. 5 Raghu Nath was a tenant 
therein. These tenants, however, attorned to 
the mortgagee. The relevant condition re- 
garding redemption was that the plaintiff 
could redeem the property after one year 
and within a period of ten years from the 
date of registration. Another relevant clause 
in the deed was that in case of redemption 
if the mortgagee could not deliver the actual 
physical possession of the northern portion 
of shop No. 426, then he would be deemed 
to be a tenant in that shop on payment of 
a rent of Rupees 16/- per mensem and 
the mortgagor’s debt would be deemed to 
be reduced to the extent of Rs. 2800/-. In 
other words, the whole of the property could 
be redeemed on payment of Rs. 4700/- but 
the mortgagee was entitled to retain the 
northern portion of shop No. 426 on pay- 
ment of Rs. 16/- per mensem as rent. The 
plaintiff further stated that the above con- 
dition was a clog on equity of redemption 
and he was not bound by it. It was also 
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averred that the mortgagee defendant No. 1 
gave on lease the northern portion of shop 
No. 426 to Surjan Dass and southern por- 
tion thereof to defendants 3 and 4, Sawan 
Mal and Amir Chand respectively. He in- 
stituted the suit for possession by redemp- 
tion on payment of Rs. 7500/-. Defendanta 
1 to 4 contested the suit and controverted 
the allegations of the plaintiff. According to 
defendant No. 1, he became a tenant by 
virtue of the option clause by which he was 
given a right to retain possession of the 
northern portion of shop No. 426 on pay- 
ment of Rs. 16/- per mensem as rent. He, 
however, pleaded that the rent was to be 
adjusted towards the amount of Rs. 2800/- 
which was to be retained by the plaintiff 
as an advance rent. He also averred that the 
plaintif was entitled to redeem the property 
on payment of Rs.. 4700/- as he was exer- 
cising the option to retain the northern por- 
tion of the shop in his possession as a ten- 
ant. He also submitted that he (defendant 
No. 1) was carrying on business in partner- 
ship with defendants 3 and 4 in northern 
portion of shop No. 426 and he would be- 
come tenant under him on redemption of 
the property. Defendant No. 1 also claimed 
an amount of Rs. 1935.33 np. as he spent 
this amount on the property in dispute with 
the consent of the plaintif. The other de- 
fendants also contested the suit. On the 
pleadings of the parties, the following issues 
were framed:— 

“1. Whether the property in dispute 
was mortgaged for Rs. 7500.00? 

2. Whether the condition regarding the 
grant of tenancy as mentioned in para. 5 
of the plaint is a clog on the right of re- 
Paon and is not binding on the plain- 


3. Whether the plaintiff is entitled to 
have physical possession from the defendants 


‘of the shop in dispute? 


4. Whether there is a privity of con- 
tract between the plaintif and the defen- 
dants Nos. 3 and 4 and what is its effect? 

5. Relief.” 


3. Defendant No. 1 was proceeded 
against, ex parte but subsequently he got 
the proceedings set aside and filed a written 
statement which gave rise to the following 
three issues:— 

“1. If issue No. 2 is proved, whether 
the defendant No. 1 is entitled to retain the 
possession of the shop, if so, on what 
terms? 

2. Whether defendant No. 1 has paid 
any house tax, if so, whether he is entitled 
to recover the same from the plaintiff and 
to what extent? 

3. Whether defendant No. 1 has made 
any improvement in the shop? If so, whe- 
ther he is entitled to any compensation 
thereof and, if so, to what amount?” 

4. The trial Court held that the con- 
dition of tenancy was a clog on equity of 
redemption and, as such, unenforceable. He 
also held that the payment of Rs. 2800/- 
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to the plaintiff was an illegal condition and 
was void under the East Punjab Urban Rent 
Restriction Act, 1949 (hereinafter referred to 
as ‘the Rent Act’). On issue No. 3, the trial 
Court came to the conclusion that the plain- 
tiff was not entitled to actual possessicn of 
the shop from Raghbir Nath but teld that 
he was entitled to get possession cf whole 
of shop No. 426. No finding was given by 
it on issue No. 4. Additional issues 1 to 3 
were decided by it against defendant No. 1. 
The trial Court passed a preliminary decree 
for redemption on July 31, 1967, on pay- 
ment of Rs. 7500/- with a rider that he 
would not be entitled to actual possession 
of shop No. 427 which was in possession of 
defendant No. 5 but would be entitled to 
physical possession of both portions of shop 
No. 426. A final decree was passed in the 
same terms on August 8, 1967. The defen- 
dants 1, 3 and 4 having felt aggrieved 
against the decree of the trial Court filed 
appeal to the Additional District Judge be- 
fore whom only issue No. 2, additional 
issues Nos. 1 and 2, and question of costs, 
were pressed. The first appellate Court 
affirmed the findings of the trial Court and 
dismissed the appzal. The same defendants, 
namely, defendants 1, 3 and 4 have come 
up in appeal to this Court against the judg- 
ment and decree cf the first appellate Court. 


5. The first submission which has 
been made by the learned counsel for the 
appellants is that clause 6 of the mortgage 
deed dated March 27, 1959, Exhitit D-1, 
does not constitute a clog on the equity of 
redemption. The free translation of the 
abovesaid clause is as under:— 


“The mortgagee shall deliver physical 
possession of the northern half portion of 
the aforesaid mortgaged shop No. 426 after 
vacating the same as per above conditions. 
In case, he does not. deliver the physical 
possession thereof Rs. 2800/- shall be con- 
sidered as paid out of the mortgage money 
and I shall be entitled to redeem the entire 
mortgage property by paying only the re- 
maining mortgage money of Rs. 5709/- and 
I shall deposit Rs. 5700/- in the Court or 
if the physical possession is not delivered 
the mortgage money of Rs. 5700/- instead 
of Rs. 7500/- which is due, together with 
costs shall be considered. If the physical 
possession is not delivered northern shop 
No. 426 shall be under the possession of 
mortgagee as tenant and after the redemp- 
tion the mortgagee shall be liable to pay 
its rent at the rate of Rs. 16/- per mensem. 
Shri Gobind Ram will be my, the execu- 
tant’s tenant. It shall be at the will of the 
mortgagee that he may change the posses- 
sion of the northern portion of shop No. 
426 as'a tenant from that of a mortgagee 
and shall remain in possession thereof on 
redemption.” 

Note:— It is admitted by both the 
counsel, that Rs. 5700/- has wrongly ben 
Mentioned in this clause, which ought to be 
Rs. 4700/- according to correct calculations. 


ATR. 


6. According to the learned counsel 
for the appellants, the mortgagor was en- 
titled to redeem the property and the condi- 
tion that the mortgagee would be entiiled 
to retain possession of the northern portion 
of Shop No. 426 on payment of Rs. 16/- 
per mensem as rent adjustable towards the 
amount of Rs. 2800/- which the mortgagor 
was. entitled to retain out of the mortgaged 
money, cannot be said to be clog on equity 
of redemption. The learned counsel submits 
that the said term entitles the mortgagor to 
redeem the property and, therefore, tho 
question of clog does not arise. He further 
submits that the mortgagee was also liable 
to ejectment from the shop in case theres 
was breach of any provision of Jaw as con- 
tained in the Rent Act and, therefore, the 
lease cannot also be said to be for an in- 
definite period and the mortgagee also can- 
not keep the mortgagor out of possession 
for a long time. He adds that for the pur- 
pose of finding out whether certain cordi- 
tions in the mortgage deed amount to a 
clog, the mental condition of the parties at 
the time of execution of the mortgage deed 
have ‘to be looked into and it is further to 
be seen in what circumstances the mortgagor 
took the loan from the mortgagee. In case 
the mortgagor was in such an embarrassed 
condition or financial difficulty that the 
mortgagee could dictate his terms on the 
mortgagor and he utilized that dominating 
position for the purpose of imposing oner- 
ous conditions so that redemption may be 
prevented, only then the conditions can bs 
said to be clog and not otherwise. In other 
words, he contends, that oppressive condi- 
tions by which redemption is obstructed 
are to be interpreted in the light of the 
morgagor’s needs of money and the fact 
that his misery was exploited by the mort- 
gagee. He has referred to the mortgage deed 
and says that no such condition is spelled 
out from it from which it can be inferred 
that the mortgagor was in dire need of the 
monzy and he accepted whatever terms were 
dicteted by the mortgagee. On the other 
hand, the Jearned counsel for the respon- 
dents controverts this position and states 
that no such absolute principle can be laid 
down. Each case has to be decided on its 
facts. If the condition was clearly a clog, 
the question that the mortgagor was or was 
not in an embarrassing position should not 
at all be gone into. 

7. The law in India regarding the 
redemption is analogous to the one in Eng- 
land and the principles which have been 
enunciated by the Courts in England have 
been followed in this country. Lord Lindley 
in Santley v. Wilde, (1899) 2 Ch 474 has 
held as follows:— 

“The principle is this. A mortgage is a 
conveyance of land or an assignment of 
chattels as a security for the payment of 
a debt or the discharge of some other obli- 
gation for which it is given. This is the 
idea of a mortgage and the security is re- 
deemable on the payment or discharge of 
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such debt or obligation, any provision to 
the contrary notwithstanding. That in my 
opinion is the law. Any provision inserted 
to prevent redemption on payment or per- 
formance of the debt or obligation for which 
the security was given is what is meant by 
a clog or fetter on the equity of redemption 
and is therefore void. It follows from that 
once a mortgage, always a mortgage, but I 
do not understand that this principle in- 
volves the further proposition that the 
amount or nature of the further debt or ob- 
ligation, the payment or performance of 
which is to be secured, is a clog or fetter 
Within the rule.” 


8. The above language was approv- 
ed by Lord Halsbury in Noakes and Co. 
Ltd. v. Rice, (1902) AC 24. Lord Macnagh- 
ten has added at pages 31 and 32 of the 
same report as follows:— 


“It seems to me to be contrary to prin- 
ciple that a mortgagee should stipulate with 
his mortgagor that after full payment of 
principal, interest and costs he should con- 
tinue to receive for a definite or an indefi- 
nite period a share of the rents and profits 
of the mortgaged property as the result of 
an obligation arising from the contract 
made when the mortgage was created.” 


9. From the above dicta, it is clean 
that. redemption is the essence of a mort- 
gage and is inherent in it and the equity will 
not permit any device or contrivance to pre- 
vent or impede redemption. In Mohammad 
Sher Khan v. Raja Seth Swami Dayal, AIR 
1922 PC 17, the mortgage was for a period 
of five years with a condition that if the 
money was not paid, the mortgagee might 
enter into possession for a period of 12 
years and the mortgagor could not redeem 
during that period. It was held therein that 
the condition hindered an existing right to 
redeem and was, therefore, invalid. In Khan 
Bahadur Mehrban Khan v. Makhana, AIR 
1930 PC 142, the conditions of the mort- 
gage were that the mortgagees were entitled 
to possession for 19 years. At the end of 
the period, if the mortgagor paid off the 
mortgage money the property was to- belong, 
as to a limited interest therein only, to the 
mortgagor, and as to the major interest 
therein, to the mortgagee. In case, the mort- 
gagor could not pay off the mortgaged 
money at the end of 19 years, the property 
was to belong to the mortgagee absolutely. 
After the expiration of 19 years, the appel- 
lant as an assignee. of the mortgagor, brought 
a suit for. redemption. It was held that the 
provisions in the deed being a clog on the 
equity of redemption were void and could 
have no more binding force against the as- 
signee of the mortgagor than they had 
against the mortgagor himself. It was also 
held that the provisions of the mortgage 
deed conferring on the mortgagee on re- 


demption an interest in the property con- 
stitute a elas ar fetter mmon the eauitv of 
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redemption. It is clear from the aforesaid 
observations that any fetter placed on the 
mortgagor after the redemption of the pro- 
perty is to be treated as a clog on the equity 
of redemption. A similar case to that which 
is now in hand arose and came up for deci- 
sion before a Division Bench of the Allaha- 
bad High Court in Parmanand Pandit 
v. Mata Din Rai, AIR 1925 All 427, con- 
sisting of Mukerji and Sulaiman, JJ. In that 
case, there was a clause in the mortgage 
deed that even after redemption the mort- 
gagees would not be ejected but they could 
hold on the land as lessees on payment of 
annas 8 per Bigha annually. There was a 
further provision that the mortgagees would 
be entitled either to cultivate the land or to 
plant a grove on it. The plaintiffs in a suit 
for redemption claimed that they were en- 
titled to actual possession on payment of 
the principal sum only. The defendants con- 
tested the claim and pleaded that even after 
redemption, they were entitled to hold the 
property on payment of the agreed rent. 
The question which arose for decision was 
whether the plaintiffs were entitled to actual 
possession of the leased land on redemption 
or whether the mortgagees could be allowed 
to retain possession as lessees even after the 
redemption. Sulaiman, J. (as his Lordship 
then was) while speaking for the Court ob- 
served as follows:— 


“It seems to me that the condition that 
even after redemption the mortgagees would 
hold on the land, was a clog on the equity 
of redemption. Conditions which prevent, or 
impede the right of redemption even after 
redemption if such conditions are entered 
into at the time when the mortgage is made, 


“must be taken to be a clog on the equity of 


redemption.” 


10. Tt was further observed in the 
said case that although the principle -under- 
lying the rule of a clog on redemption was 
very old, yet it still prevailed and would not 
permit any device or contrivance, being part 
of the mortgage transaction or contempora- 
neous with it, to prevent or impede redemp- 
tion. Any covenant under which some right 
to retain possession was reserved to the 
mortgagee even after the property was re- 
deemed was a clog on redemption as it both 
prevents and impedes redemption. In a case 
reported as Rattan Singh v. Kishen Das, 
AIR 1937 Lah 49, a Division Bench of 
Lahore High Court observed that a perma- 
nent lease by mortgagor in favour of the 
mortgagee, though by a separate deed and 
for consideration not included in- mortgage- 
debt was part of the same mortgage transac- 
tion and was, therefore, a clog on equity of 
redemption. By perusal of the aforesaid 
cases, it is clear that any condition which 
impedes the mortgagor to take possession of 
the land after redemption was a clog on 
equity of redemption. The learned counsel 


for the appellants has relied on Ganga Dhar 
v. Shankar Tal. ATR 1062 SO 770 Tn that 
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case, a mortgage was created with a condi- 
tion that it would not be redeemed before 
the expiry of 85 years and in case it was 
not redeemed within a period of six months 
thereafter, the mortgagor or his legal repre- 
sentatives would have no claim over the 
mortgaged property after the expiry of the 
stipulated period. A suit for redemption was 
filed and a plea was taken by the defendant 
that the suit was premature as under the 
mortgage contract, there was no right of Te- 
demption for 85 years after the date of 
mortgage, which was August 1, 1899. Ac- 
cording to the defendant, the property could 
not be redeemed earlier than August 1, 
1984. The plaintiff took up the plea that the 
period of 85 years as period of redemption 
was a clog on equity of redemption. Their 
Lordships of the Supreme Court followed 
Mt. Bakhtawar Begam v. Husaini Khanum, 
AIR 1914 PC 36,' wherein it was observed 
as follows:— 


“Ordinarily and in the absence of a 
special condition entitling the mortgagor to 
redeem during the term`for which the mort- 
gage is created, the right of redemption can 
only arise on the expiration of the specified 
period.” l 


11. Their Lordships further observ- 
. ed that the term providing that the 
right to redeem would arise after 85 
years did not take away the mort- 
gagor’s right to redeem and was, there- 
fore, not in that sense, a clog on equity of 
redemption. It, however, prevented accrual 
of right to redeem for the period mentioned. 
The observations to which my attention has 
been drawn by the learned counsel for ap- 
pellants were made.in view of the circum- 
stances of that case. The facts in the pre- 
‘sent case are peculiar and those observations 
will not be applicable here. If the condition 
itself is a clog on equity of redemption, it 
will not cease to be a clog merely because 
the mortgagor was not in difficult or em- 
barrassed situation or that those conditions 
were not imposed on him by the mortgagee 
forcibly. The right of redemption is an in- 
herent right and any clause that impedes 
that right is a clog on equity of redemption. 
The mortgagee while lending money cannot 
enter into an agreement, the effect of which 
is that the mortgagor cannot. have possession 
of the mortgaged property after redemption. 
A long term provided in the mortgage deed, 
for redemption may not necessarily be a 
clog on equity of redemption but a ccllate- 
ral advantage, which goes beyond the period 
of redemption, is a clog and such. a condi- 
tion is invalid. A condition that after re- 
demption the mortgagee should continue in 
possession as a permanent tenant has been 
held to be invalid in India. After ceming 
into force of legislation providing security 
- lof tenancies in urban as well as rural areas, 
the agreement to retain property as tenants 
by the - mortgagees after redemption is 
equally cumbersome and onerous. In case of 
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commercial premises, the rent legislation inj . 
the State of Haryana provides that it can- 
not be got vacated even for personal re- 
quirements. The chances of vacation of such 
premises become very bleak and the condi- 
tion in mortgage deed to retain possession 
as a tenant after redemption is harsh and 
burdensome and amounts to a clog on 
equity of redemption. Such a clause cannot 
be enforced after the property has been re- 
deemed. In my view, the decision of the 
learned Additional District Judge is correct 
on this issue and I affirm the same. : 

12. The next contention raised by - 
the learned counsel for the appellants is. that 
the findings of the first appellate Court io 
the effect that the aforesaid condition is for- 
bidden by law and, therefore, the whole con- 
tract of tenancy becomes void and cannot 
be enforced in a Court of law is incorrect. 
The learned counsel for the appellants has 
faintly argued that the condition incorporat- 
ed in clause 6 of the mortgage deed was a 
valid one and there was nothing illegal in 
it. On the other hand, the learned counsel 
for the respondents has contended that the 
finding arrived at by the first appellate 
Court is perfectly valid. According to: the 
terms of the mortgage deed, the mortgagee 
on redemption was entitled to retain posses- ` 
sion of the northern portion of shop No. 
426 and was liable to pay rent thereof at. 
the rate of Rupees 16/- per mensem. In 


addition to that, the mortgagee (sic) (mort- 


gagor?) was entitled to retain an amount 
of Rupees 2800/- and could seek redemp- 
tion on payment of Ruvees 4700/-. The 


‘said amount of Ruvees 2800/- is a premium 


which cannot legally be charged by the 
landlord from .a tenant. Section 7 of the 
Rent Act is‘in the following terms:— 


“(1) No landlord shall in consideration 
of the grant, renewal or continuance of a 
tenancy of any building or rented land re- 
quire the payment of any fine, premium or 
any other like sum in addition to the rent. 
(2) Nothing in this section shall apply 
to any subsisting agreement entered - into 
before the 1st day of January, 1939.” 
The landlord according to this section is 
forbidden to accept any fine, premium or 
any other like sum in addition to rent. It 
is not only the ‘premium’ but also any other 
like sum which a landlord is forbidden to 
charge under the Rent Act from the tenant 
in consideration of leasing out the premises 
to him. The word ‘premium’ has not been 
defined in the Rent Act. The Transfer of 
Property Act, 1882, is not applicable.to the 
State of Haryana. Though the word ‘pre- 
mium’ has been defined in Section 105 of 
it will not 
be safe to rely on that definition for the 
aforementioned reasons in spite of the fact 
that general principles of that Act are applic- 
able in the State. The word ‘premium’ ac-. 
cording to Words and Phrases Legally De- 


“fined, Second Edition, by John B. Saunders, 


means as under:— 
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“The expression premium includes any 
fine or other like sum or any other pecu- 
niary consideration in addition to rent. Pay- 
ment at the request of a landlord of a sum 
in discharge of an accrued liability of the 
landlord would be a premium, but not, it 
seems, a payment made to a third party, 
for example, a builder, with whom the ten- 
ant is required by the landlord to contract. 
It would seem that a requirement by a land- 
lord that a tenant should contribute to re- 
pairs for which the tenant is not responsible 
or that he should buy the goodwill of a 
business would constitute a premium. It is 
sometimes difficult to distinguish between a 
payment of a premium and a payment of 
rent in advance. Each case must be decided 
on its own facts and the substance of the 
transaction must be regarded, not the name 
given to the payment (23 Halsbury’s Laws 
(3rd Edition) 804.) 


‘Premium’ includes any fine or like sum 
or any other pecuniary consideration in 
addition to rent (Housing, Repairs and Rents 
Act, 1954, Section 49; Rent Act, 1968, Sec- 
tion 92).” 


13. In Wharton’s Law _ Lexicon, 
Fourteenth Edition, by A. S. Oppe, the word 
‘premium’ has been defined as the considera- 
tion paid to the assignor by the assignee of 
a lease. According to Manual of Law and 
Phrases, Sixth Edition, by K. J. Aiyer, the 
terms ‘premium’ or ‘salami’ are used in the 
same sense in which the word ‘premium’ is 
understood in English Rent Control Acts. 
‘Premium’ means a cash payment made to 
the lessor and representing or supposed to 
Tepresent the capital value of the difference 
between the actual rent and the best rent 
that might otherwise be obtained. In con- 
nection with leases, the word ‘premium’ has 
well known meaning. my view it means 
a sum of money paid as consideration for 
grant of lease by the the lessee to the les- 
sor. It represents capitalized rent which in 
fact is the difference between the actual rent 
and the rent which might otherwise be ob- 
tained by the lessor. The lessee pays such 
amount to the lessor as he would not other- 
wise part with the possession of the property 
for the reason that the rent he is entitled to 
charge under certain Rent Restriction Legis- 
lations is too small. No other inference can 
be drawn from the terms of the mortgage 
deed that the payment of Rs. 2800/- was a 
premium. As the charging of such an 
amount is prohibited by the Rent Act, clause 
6 of the mortgage deed cannot be enforced 
under Sections 23 and 24 of the Contract 
Act. If this clause is allowed to be enforc- 
ed, it would defeat the provisions of the 
Rent Act which is forbidden by Section 23 
of the Contract Act. It is also hit by Sec- 
tion 24 of the Contract Act as part of the 
consideration is unlawful. In view of the 
aforesaid circumstances, I am of the view 
that the said clause is illegal and unenforce- 
able. The finding of the first appellate Court 
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_ 14 For the reasons recorded above, 
this appeal has no merit, which fails and is 


sed with costs, 
Appeal dismissed. 
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tioners v. Harinam Sankirtan Mandal (Regd.) 
and another, Respondents. 


Civil Revn. No. 931 of 1971, DJ- 26-5- 
1972, to revise order of Shri Jagmohan Lal 
Tondon, Appellate Authority under the Rent 
ieee Act (Dist. J.) Ambala, D/- 21-6- 


Index Note: — (A) Houses and Rents — 
East Punjab Urban Rent Restriction Act 
(1949), Section 13 (3) (a2) © — A residential 
building can be got vacated for ronning a 
school therein. ILR (1963) 1 Punj 115, Fol- 
lowed. (Para 7) 

Index Note: — (B) Houses and Rents — 
East Punjab Urban Rent Restriction Act 
(1949), Section 13 (3) (a) @ — Dismissal of 
one ejectment application does not debar the 
landlord from filing a second application on 
the same gromd. (X-Ref:— Civil P. C. 
(1808), Section 11). (ara 8) 


Cases Referred: Chronological Paras 


ILR (1971) 2 Punj 579 = 73 Pun LR 

734, The Model Town Welfare Coun- 

cil, Ludhiana v. Bhupinder Pal Singh 7 
AIR 1967 SC 773 = 1967 Cur LJ 242, 

Attar Singh v. Inder Kumar 3,4,6 
ILR (1963) 1 Punj 115 = 64 Pun LR 

1141, Siri Kishan v. Ghanesham Das 3, 6 
ILR (1959) Punj 1131, Municipal Com- 

mittee Abohar v. Daulat Ram 3, 4 


_ T. S. Munjral, for Petitioners; H. L. 
Sibal, S. C. Sibal, S. K. Goyal, for Respon- 
dent No. 1. 


ORDER:— The petitioners are the te- 
nants of the building in dispute owned by 
Harinam Sankirtan Mandal. An application 
was filed by that Mandal against the peti- 
tioners and firm Hari Singh Bachan Singh for 
ejectment - from the said building on the 
ground that it was required for personal oc- 
cupation for the purpose of-a school run by 
the Mandal and that the petitioners had sub-. 
let a portion of the building to firm Hari 
Singh Bachan Singh. A notice was isd to 
the petitioners to vacate the building but to 
no effect. The application was resisted by 
the petitioners and the following issues were 
framed by the Rent Controller:— 

1. Whether respondents 1 to 7 have sub- 
let any part of the demised premises to res- 
pondent No. 8? 

2. Whether respondent No. 8 is in pos- 
session of the property, which is not part of 
the demised property as a direct tenant under 
a a ee ee 
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the petitioner as alleged by him in his writ- 
ten statement? 

3. Whether the petitioner requires the 
premises in dispute for the purpose of run- 
ning the school and as such for its personal 


use? 

4, If Issue No. 3 is affirmed, whether the 
premises in dispute can be got vacated legal- 
ly for the purpose of running the sckool? 


5. Whether the ejectment application has 
been filed by duly authorised person? If not, 
its effect? 

6. Whether the tenancy in respect of pre- 
mises in dispute of respondents Nos. 1 to 7 
has been determined by service of valid notice 
to quit? If not, its effect? i 


No decision was given by the learned Rent 
Controller on Issue No. 2 as it was admitted 
by the parties that that issue was unneces- 
sary. Issue No. 1 was decided in favour of 
the applicant. Issues 1, 3, 4, 5 and 6 were 
decided in favour. of the landlord-applicant 
and against the petitioners and an order of 
ejectment was passed directing the petitioners 
to put the landlord into possession of the pre- 
mises in dispute on or before October 31, 
1970. This order was passed on Augus: 18, 
1970, against which the petitioners filed: an 
appeal which was dismissed by the learned 
appellate Authority, Ambala, by order dated 
June 21, 1971. The present petition has 
been filed by the petitioners against the order 
of the Appellate Authority under Section 15 
(5) of the East Punjab Urban Rent Restric- 
tion Act (hereinafter called the Act). f 


2. The learned Appellate Authority 
reversed the finding of the learned Rent Con- 
troller on Issue No. 1, but upheld the find- 
ings on issues 3 and 4. The findings on issues 
5 and 6 were not challenged before him. The 
petitioners have challenged the decision of 
the learned Appellate Authority on issues 3 
and 4 and the finding as to estoppel under 
issues 5 and 6. On behalf of the landlord- 
respondent, the decision of the learned Ap- 
pellate Authority on issue No. 1 has been 
challenged. 


3. The learned counsel for the peti- 
tioners has argued that the decision of the 
learned Appellate Authority as well as of the 
Rent Controller on issues 3 and 4 is wrong 
in view of the decision of their Lordships of 
the Supreme Court in. Attar Singh v. Inder 
Kumar, 1967 Cur LJ 242 = (AIR 1967 SC 

- 773), which did not approve of the decision 
of this Court in. Municipal Committee, Abo- 
har v. Daulat Ram, ILR (1959) Punj 1131, on 
the basis of which both the issues heve been 
decided in favour of the landlord. In the 
instant case, it has been proved that there 
does exist a school run by the landlord for 
which accommodation is grossly insufficient. 
The school is being run upto fifth class and 
is located in a building adjacent to the pre- 
mises in dispute, which consists of three 
rooms only whereas the students on the rolls 
of the school are 185. Further admission of 
students cannot be made due to instfficiency 
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behalf of the petitioners that a residential 
building cannot be got vacated for running 
a school therein. This matter directly came 
up for decision before a Division Bench of 
this Court in Siri Kishan v. Ghanesham Dass, 
ILR (1963) 1 Punj 115, and it was held that 
a juristic person like an association, a trust 
or a limited company, can have its tenant 
ejected from a residential building: for the 


‘purposes of a school on the ground that it 


is required for its own occupation. The 
word ‘occupation’ does not necessarily mean 
residence nor does it involve a continual 
personal living in the house. The words ‘own 
occupation’ used in conjunction with ‘his’ 
may well include either a human being or a 
notional entity like an association or a trust 
or a limited company. Various judgments 
were relied upon for this conclusion, one of 
them being Municipal Committee, Abohar, 
ILR (1959) Punj 1131 (supra). In that case, 
it was held that the Act covers the case of a 
juristic person es well as of an individual 
human being and the juristic person is en- 
titled to enforce his rights in the same man- 
ner as an individual human being. Dealing 
with the specific case, it was observed:— 

_ “If the landlord is an individual human 
being, then in order to bring his case within 
the meaning of Section 13 (3) (a) (ii) (a) he 
does not have to show that he will live on 
the rented land himself by erecting a tent 
upon it, All that he need show is that he 
requires it for such use as the rented land 
can be put to. In the case of a. Municipal 
Gomninee it may put its property to many 

4, In Attar Singh’s case, 1967 Cur LY 
242 = (AIR 1967 SC 773) (supra), it was 
submitted before their Lordships:— 

“As the expression ‘for his own use’ ig 

unqualified, the landlord can ask for evic« 
tion if he requires the rented land for his 
own use, whatever may be the use to which 
he may put the land after eviction.” 
This was the view taken by this Court in 
Municipal Committee, Abohar’s case, ILR 
(1959) Punj 1131 (supra). Before the Sup- 
Sees Court the contention of the tenant 
asi— 


“x x though the words ‘for his own 
use’ in this provision are not in terms quali- 
fied, they must be read as qualified, on a 
combined reading of sub-clauses (b) and (c) 
along with sub-clause (a); and if that is done, 
the provision really means that a landlord 
can ask for eviction of rented land only in 
those cases where he requires the rented land 
for his own use for carrying on a trade og 
business principally. Thus, it is urged, even 
if a landlord requires the rented land in order 
to construct a residential building for him- 
self, that is not requirement for his own use 
within the meaning of sub-clause (a) of this 
provision. As in this case the landlord has 
stated definitely that he required the land 
for constructing a residential building for 
himself and for no other purpose, it is con- 
tended for the appellant that he cannot take 
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Their Lordships held that the view taken by 
this Court in the case of Municipal Com- 
mittee, Abohar, ILR (1959) Punj 1131 
Cupra) could not be sustained, and observ- 
ed: 


“It is true tbat in sub-clause (a) the 
words ‘for his own use’ are not qualified and 
at first sight it may appear that a landlord 
can ask for eviction from rented land if he 
requires it for his own use, whatever may be 
the use to which he may put it after eviction. 
Now if sub-clauses (b) and (c) were not there, 
this would be the correct interpretation of 
sub-clause (a). This interpretation has been 
put by the High Court in Municipal Com- 
mittee, Abohar, but in the case the High 
Court has not considered the effect of sub- 
clauses (b) and (c) on the meaning to be given 
to the words ‘for his own use’ in sub-clause 
(a) and seems to have proceeded as if sub- 
clauses (b) and (c) were not there at all. We 
are of opinion that sub-clause (a) has to be 
read in this provision along with sub-clauses 


(b) and (c) and it has to be seen whether. 


the presence of sub-clauses (b) and (c) makes 
any differences to the meaning of the words 
‘for his own use’ in sub-clause (a), which is 
otherwise unqualified. Now if sub-clauses .(b) 
and (c) were not there, a landlord can ask 
for an order directing the tenant to put him 
in possession in the case of rented land if he 
required it for his own use. In such circum- 
stances it would have been immaterial what 
was the use to which the landlord intended to 
put the rented land after he got possession of 
it so long as he uses it himself. But as- the 
provision stands, the landlord cannot get pos- 
session of rented land merely by saying that 
he requires it ‘for his own use’ (whatever 
may be the use to which he may put it after 
getting possession of it), he has also to show 
before he can get possession, firstly, that he 
is not occupying in the urban area concerned 
for the purpose of his business any other 
such rented land. If (for example) he is in 
possession of any other rented land in the 
urban area concerned for the purpose of his 
business, he cannot ask for eviction of his 
tenant from his rented land, even though 
the rented land of which he may be in pos- 
session for the purpose of his business may 
not be his own land and he may only be 
a tenant of that land. This shows clearly 
that though the words ‘for his own use’ in 
sub-clause (a) are not qualified, the intention 
of the legislature must have been that if the 
landlord is in possession of other rented land, 
whether his own or belonging to somebody 
else, for his business, he cannot evict a tenant 
from his own rented land. It clearly follows 
from this that the intention when the words 
‘for his own use’ are used in sub-clause (a) is 
that the landlord requires the rented land 
from which he is asking for eviction of the 
tenant for his own trade or business. Other- 
wise we cannot understand why, if it is the 
intention of the legislature that the landlord 
can ask for eviction of his tenant of rented 
land for any purpose whatever, he should 
not get it back if he is in possession of other 
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rented land for his business. This to our 
mind clearly implies that sub-clause (a) has 
to be read in the light of sub-clause (b), and 
if that is so, the words ‘for his own use’ must 
receive a meaning restricted by the implica- 
tion arising from sub-clause (b). 


(8). Turning now to sub-clause (c), we 
find that the landlord has not only to prove 
before he can get the tenant evicted on the 
ground that he requires rented land for his 
own use that he is not in possession of any 
other rented land for the purpose of his busi- 
ness in that urban area but also to prove that 
he had not vacated any rented land without 
sufficient cause after the commencement of the 
Act. Thus, he has not only to prove that he 
is not in possession of any other rented land 
for his business but also to prove that he 
had not vacated any other rented Jand- which 
he used principally for business without suffi- 
cient cause. For example, even if the land- 
lord is not in possession of any rented Jand 
for his business but had vacated other rented 
land which means Jand that he had taken for 
business without sufficient cause, he would 
still not be entitled to ask for eviction of 
a tenant from his own rented land. This 
again shows that if the landlord had been in 
possession of land for business principally 
and vacated it without sufficient cause, he 
cannot ask for the eviction of a tenant from 
his own rented land on the ground that he 
requires it for his own use.” 


5. On the basis of these observations, 
it is submitted by the learned counsel that 
the provisions of Section 13 (3) (a) (i) should 
be interpreted in the manner their Lordships 
interpreted. The provisions of Section 13 (3) 
(a) G), in so far as relevant, read as under:— 


“A landlord may apply to the Control- 
ler for an order directing the tenant to put 
the landlord in possession— 

(i) in the case of a residential building 

(a) he requires it for his own occupation; 
f (b) he is not occupying another residen- 
a building, in the urban area concerned; 
an 

(c) he has not vacated such a building 
without sufficient cause after the commence- 
ment of this Act, in the said urban area; 
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6. The learned counsel submits that 
the landlord himself should require the resi- 
dential building for his own occupation and 
should prove that he is not occupying an- 
other residential building in the urban area 
and that he has not vacated such a building 
without sufficient cause after the commence- 
ment of the Act. These requirements are 
fulfilled in the present case as the landlord 
has not vacated any residential building with- 
out sufficient cause after the commencement 
of the Act. The landlord is, no doubt, oc- 
cupying another residential building wherein 
the school is being run, but that accommo- 
dation is not sufficient and, therefore, the 
landlord requires the premises in dispute for 
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his own occupation, that is, the running of 
the school. Occupation does not mean resi- 
dence, but it means that it should be occu- 
pied for a purpose for which residential build- 
ing can be used. A residential build- 
ing.cannot be converted into a non-residen- 
tial building without the permission of the 
Rent Controller under Section 11 of the Act 
and, therefore, ‘own occupation’ must be oc- 
cupation of the building as residential build- 
ing. On behalf of the landlord, it is submit- 
ted that a residential building can be got 
vacated for the running of a school which is 
neither trade nor business, particularly be- 
cause no fees are charged from the students 
and no profit is made by the landlord from 
the running of the school. The expenses of 
running the school are met from the income 
of the endowments, which have been set 
apart for this purpose. The judgment in Siri 
Kishan, ILR (1963) 1 Punj 115 (supra) is a 
direct authority in support of the proposition 
that a residential building can be got vacated 
for the running of a school. Therefore, even 
if the observations of their Lordships of the 
Supreme Court in Attar Singh’s case, 1967 
Cur LJ 242 = (AIR 1967 SC 773) {supra) 
are to be applied to this case, the  require- 
ments of Section 13 (3) (a) (i) have been 
fully satisfied. It has to be remembered that 
the landlord is a juristic person engaged in 
the philanthropic object of spreading educa~ 
tion by setting up a school for the children 
and for that purpose the residential building 
can be got vacated. 


7. The learned counsel for the peti- 
tioners brought to my notice the Full Bench 
judgment in The Model Town Welfare Coun- 
cil, Ludhiana v. Bhupinder Pal Singh, TER 
(1971) 2 Punj 579, wherein the word ‘busi-, 
ness’ was interpreted with reference to. ‘rent- 
ed land’, which has been defined in Sec- 
tion 2 (f) of the Act to mean any land let 
separately for the purpose of being used prin- 
cipally for business or trade. The learned 
counsel for the petitioners submits that the 
definition of ‘non-residential building’ in Sec- 
tion 2 (d) of the Act is: 

“a building ‘being used solely for the 
purpose of business or trade.” 
and. for this reason the running of a school 
is business in its wider sense and a residen- 
tial building cannot.be got vacated for run- 
ining a business because it will get converted 
into a non-residential building. In my opin- 
ion, running of a free school does not 
amount to business. It means-the rendering 
of service to the community and, therefore, 
a residential building can be got vacated for 
the purpose of a school which is not run on 
commercial lines for making a profit there- 
from. The matter has to be decided cn the 
facts of each case. Therefore, the learned 
Appellate Authority and the Rent Controller 
have correctly held that the landlord could 
get the premises in dispute vacated on the 
ground of its own occupation for running a 
school. : 

8. The learned counsel for the peti- 
tioners has pointed out that the landlord had 


Harwant Kaur v. H. S. Mandal (B. R. Tuli J.) 


ALR. 
filed an ejecstment application against Har- 
want Kaur, petitioner, on this very ground of 
personal occupation for a school in June, 
1966, and had obtained an order of eject- 
ment on June 26, 1967, a copy of which was 
filed as Exhibit R. 1. Harwant Kaur filed an 
appeal against that order before the Appel- 
late Authority and therein the learned coun- 
sel for the landlord made a statement that 
he did not wish to proceed with the original 
application. © On the basis of that statement 
of the learned counsel, the Appellate Autho- 
rity accepted the appeal and dismissed the 
ejectment application by order dated June 18, | 
1968, a certitied copy of which is R. 2. It 
has been submitted on behalf of the peti- 
tioners that the landlord is now estopped 
from claiming ejectment of the petitioners on 
that ground. It has been submitted on be- 
half of the landlord that there can be no 
estoppel because the Appellate Authority did 
not come to any finding on merits and the 
landlord withdrew the ejectment petition on 
the ground that it suffered from certain tech- 
nical defects, I am, however, of the opinion 
that the dismissal of one application does not 
debar a second application on the same 
ground if it can be made out to the satisfac- 
tion of the Rent Controller or the Appellate 
Authority that the landlord wants the ‘resi- 
dential building for his own occupation. It 
may be that in 1956 personal requirement 
was not satisfactorily proved but it cannot 
be said that thereafter the landlord could not 
file an ejectment application even if its re- 
quirement was most genuine. The present 
ejectment application could not be dismiss- 
ed on that ground and the decision of the 
learned Appeliate Authority is correct on the 
point. . ` aS 

9, I also agree with the learned 
counsel for the landlord-respondent that the 
finding of the Rent Controller on Issue No. 1 
was correct and its reversal by the learned 
Appellate Authority is not justified. Under 
Section 15 (5) of the Act, the High Court, 
while hearing a revision, can look into the 


propriety and legality of the order under revi- 


sion. It was proved in this case by the evi- 
dence of the local commissioner, Gulzari Lal 
Sharma, Advocate, that the firm Messrs. Hari 
Singh Bachan Singh were in occupation of a 
portion of the building wherein bags of -grain 
were stored. When the local commissioner 
went to the spot, he found the bags of grain 
lying in the said garage besides some big 
sieves used for dusting the grain. Three big 
empty drums were also lying there. He fur- 
ther stated that when he reached the spot, the 
doors of the garage were open and when he 
came out, the same were locked by Bachan 
Singh of firm Hari Singh Bachan Singh. He 
asked Bachan Singh to give his statement 
which he made but refused to sign it. Smt. 
Harwant Kaur refused to give her statement. 
She,. however, told him that the portion 
marked “A” in the rough site plan Exhibit 
A-2 (excluding garage) was being used for 
her residence, and that the bags of grain ly- 
ing in the premises marked “B” belonged to 
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firm Hari Singh Bachan Singh. It is well 
known that it is not easy to prove sub-let- 
ting, as direct’ evidence is seldom available. 
The inference of sub-letting has to be drawn 
from the circumstances of the case. Before 
the Rent Controller, the firm Messrs. Hari 
Singh Bachan Singh denied that they were in 
possession of the garage or any portion of 
the building of which the petitioners were the 
tenants. This statement was contrary to the 
facts found on the spot by the local com- 
missioner. The learned Appellate Authority 
did not place reliance on other oral evidence 
led in the case on the issue of sub-letting by 


either party. But it is difficult to understand. 


how he came to the conclusion that the evi- 
dence of Shri Gulzari Lal Sharma did not 
prove sub-letting. I, therefore, hold that the 
finding on issue No. 1 arrived at by the 
learned Rent Controller was correct and its 


reversal by the learned Appellate Authority ` 


is wholly unjustified. I accordingly reverse 
the finding of the Appellate Authority and 
restore the finding of the Rent Controller on 
that issue. , 


10. For the rèasons given above, 
there is no merit in this petition which is 
dismissed, but the parties are left to bear 
their own costs. Since six out of seven peti- 
tioners are minors, I allow them two months’ 
time to vacate the preinises. 


Petition dismissed. 
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ORDER:— This application has been 
filed by Harbans Kaur, plaintiff-respondent, 
under Section 152 of the Code of Civil Pro- 
cedure (hereinafter referred to as ‘the Code’) 
for rectification of the decree in Regular 
Second -Appeal No. 1545 of 1970. The suit 
of the pre-emptor was decreed by the trial 
Court. In the decree prepared ‘by the trial 
Court, Rectangle No. 3 was wrongly men- 
tioned as Rectangle No. 10 and the area of 
Killa No. 17 of Rectangle No. 3 was wrong- 
ly mentioned as 3 kanals and 7 marlas in- 
stead of 7 kanals and 3 marlas. The same 
mistake was repeated in the decree of the 
Additional District Judge dated August 1, 
1970, who affirmed the decree of the trial 
Court and maintained the decree for pre-emp- 
tion. This Court also affirmed the decree for 
pre-emption and the same mistake crept in, 
in the decree of this Court. 


2. The learned counsel for the appli- 
cant has submitted that the decree of the 
trial Court as well as that of the first appel- 
late Court has merged into the decree of 
this Court and this is the only Court which 
can rectify the decree now. In support of 
his contention, he has relied on Mst. Jowala 
Devi v. Kanwar Singh, 1896 Punj Re 32. In 
that case, some mistake crept in, in the dec- 
ree of the District Judge which was confirm- 
ed by the Chief Court. An application was 
subsequently made to the District Judge for 
Tectification of the decree. It was declined 
by him on the ground that it could be recti- 
fied by the Chief Court alone. The aggriev- 
ed party went to the Chief Court in revision. 
A Division Bench of the Chief Court held 
that the decree of the appellate Court was 
the only decree capable of execution and, 
therefore, the only decree to be amended, 
was that of the Chief Court, and the District 
Judge had rightly declined the jurisdiction. He 
has also relied on Shyamal Bihari Mishra v. 
Girish Narain Missir, AIR 1962 Pat 116, 
wherein it has been observed that if the dec- 
ree of the first Court is affirmed on appeal 
by the High Court, then the decree of the 
first Court having merged in the decree of 
the High Court, the High Court alone would 
have jurisdiction to amend it. I am in res- 
pectful agreement with the aforesaid obser- 
vations and hold that in the present case this 
Court has the jurisdiction to amend the dec- 
ree. I, therefore, order that the decree may be 
amended and Rectangle No. 3 may be men- 
tioned instead of Rectangle No. 10 and the 
area of Killa No. 17 of Rectangle No. 3 may 
be corrected from 3 Kanals and 7 marlas to 


- 7: kanals and 3 marlas. There is, however 


no order as to costs. 
Petition allowed. 
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site negligence of the drivers of the vehicles 
involved in the accident damages can be 
awarded to the injured passengers against 
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lied on. (Para 16} 


Index Note: — (F) Motor Vehicles Act 
{1939), Section 95 (1) (b) Proviso (ii) — The 
liability of the insurer is only in case of the 
passengers carried for hire or reward or pers 
sons on the vehicle in contract of employ- 
ment with the owner of the vehicle and not 
im case of other passengers. (1942) 2 All ER 
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486 (FB), 1967 ACY 82 Puni), Distinguish2d; 
1968 ACY 318 (Punj) and 1970 ACT 121 
{Delhi), Relied on. (@aras 18, 22) 
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(1939), Section 110-D — An appeal is main- 
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(FB), Relied on. (ara 19) 


JP/JP/F546/72/MBR. 


National Insurance Co. v. Rani Bai Bajaj (R. N. Mittal J.) 


. hereunder. 


ALR 


Cases Referred: Chronological Paras 
AIR 1971 Bom 164 = 1970 ACJ 362, 
Tukaram Sitaram Gore v. State of 
Maharashtra 
1971 ACT 49 = (1970) 1 Cut WR 470, 
Orissa Co-operative Ins. Society Ltd. 
v. Bhagaban Sahu ? 
(1971) F. A. O. No. 179 of 1965, DJ- 
27-8-1971 (Punj), Jagan Nath v. Ved © 


Parkash 16 
1970 ACJ 121 (Delhi), Chander Moban 
D. C. Kapur 19 


V. . Kapur 
1970 ACJ 340 = 1970 Raj LW 353, 
Harbans Singh v. State of Rajasthan 12 
AIR 1969 Punj 172 = 1968 ACJ. 401, 


State of Punjab v. V. K. Kalia il 
1968 ACJ 124 (SC). Mohanta Lal Saha 
v. State of West Bengal 12 


1968 ACJ 1 = 1967 MPLJ 972, Man- 
jula Devi Bhuta v. Manjusri Raha 16 

1968 ACJ 398 (Punj), Prem Lata v. i 
State of Punjab 11 

1968 ACT 318 = 38 Com Cas 776 
(Punj), Unique Motor and General 
Insurance Co. Ltd. v. Krishan Kishori 19 

AIR 1967 Delhi 125 = 1967 ACJ 421, ` 
Premier Insurance Co. Ltd., Mad- 

. ras v. Swaran Kaur .7 

AIR 1967 Punj 486 = 1967 ACJ 158 
(FB), Oriental Fire and General Insu- 
rance Co. Ltd. v..Gurdev Kaur 18, 19 

1967 ACJ 186 (Delhi), New Zealand 
Insurance Co. Ltd, New Delhi v. 

. Kalu Ram 

1967 ACJ 150 = 1965 Pun LR (Supp) 
302, Joginder Nath v. Shanti Devi 

1967 ACJ 82 (Puni), Parkesh Vati v. 
Delhi Bagh Dairy Ltd. 

1966 ACY 101 (Mad), Ayesha Begum 
v. Veerappan 

1966 ACJ 62 (Mad), Indian Mutual 
General Insurance Society Ltd. Madras 

_.v. M. Kothandian Naidu 4 

AIR 1959 SC 1331 = 1960 SCJ 44, | 
British India Gereral Insurance Co. 

_ Ltd. v. Captain Itbar Singh . 6, 

AIR 1959 Punj 297 = 61 Pun LR 683, 
Vanguard Fire and General Insur- 
ance Cc. Ltd. v. Sarla Devi 18 

AIR 1956 SC 593 =: 1956 SCR 451, . 
Nagubai Ammal v. B. Shama Rao 15 

(1942) 2 All ER 319 = 111 LIKB 628, 
Digby v. General Accident Fire and 
Life Assurance Corporation Ltd. 21 


M. B. Singh, for Appellant; L. M. Suri 
for Nos. 1 to 5, H. S. Sawhney, for No. 6 
and R. M. Suri, Advocates for No. 8, fon 
Respondents. 


JUDGMENT:— These five appeals will 
be disposed of by this judgment which have 
been numbered as F. A. O. Nos. 41, 42, 44, 
96 of 1966 and 173 of 1967. All the appeals 
arise out of one judgment of the Motor Ac- 
cidents Claims Tribunal (hereinafter referred 
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7, 18 


‘to as ‘the Tribunal’) which was passed in five 


claim petitions, details of which are given 
I have also given the number of 
appeal against each claim in which it has 
been filed:— 
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Sr. Claim applica- Name of the _ 
No. tion No. parties 
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Appeal, if filed, with number and the 
f name of the appellant. 





Rani Bai Bajaj and others. 


l. 15/CT of 1964 
Ve 
Darshan Singh and others, 
2, I19/CT of 1984 Dewan Manmohan Lal 
V. 
Darshan Singh and others. 
8. 20/CT of 1964 Pritam Singh 
V. 
; Darshan Singh and others, 
4, .2l1/CT of 1964 Mathura Dass 
Vv. 
Darshan Singh and others, 
3. 22/CT of 1984 Shrimati Bhagwantl 
and others 


v. 
Darshan Singh and others, 


D The claim applications were made 
by different persons arising out of the same 
accident. The facts briefly are that Car No. 
P. N. E. 7748 belonging to Krishna Roller 
and Flour Mills Limited (hereinafter referred 
to as ‘the Mill’) was proceeding on Novem- 
ber 21, 1963, from Ludhiana to Delhi. It 
carried four passengers, namely, Shri Mathura 
Dass, Dewan Manmohan Lal, Gopal Dass 
Bajaj, Kishori Lal, besides the driver Pritam 
Singh. At about 9-15 A. M. the car reached 
near village Bija. The driver of the car saw 
some carts loaded with bricks which were 
coming from the opposite side followed by 
Truck No. P. N. P. 6012. The truck while 
overtaking the carts, collide against the cap 
and on account of the accident, two passen- 
gers of the car, namely, Gopal Dass Bajaj 
and Kishori Lal died and Manmohan Lal, 
Mathura Dass and Pritam Singh, driver, re- 
æived grievous injuries. The car and the 
ruck were also damaged badly. Five appli- 
rations for claims were filed, the details of 
which have already been given above. The 
pplication given at Serial No. 1 above was 
iled by Rani Bai Bajaj and others for reco- 
yery of Rs. 75,000/- as heirs of Gopal Dass 
Bajaj, application at Serial No. 2 was filed by 
Dewan Manmohan Lal for recovery of 
2s, 1,00,000.00 application at Serial No. 3 
vas filed by Pritam Singh driver, for reco- 
rery of Rs. 25,000/- and application at Serial 
No. 4 was filed by Mathura Dass, injured 
yerson, for recovery .of Rs. 50,000/- respecti- 
rely. Shrimati Bhagwanti and others men- 
ioned at Serial No. 5 filed a claim applica- 
ion for Rs. 50,000/- on account of loss suf- 
‘ered by the death of Kishori Lal. In the 
‘aim applications, the claimants have alleged 
he negligence of the driver of the truck, 
darshan Singh. The car was insured with 
National Insurance Company Ltd., (herein- 
fter referred to as the ‘National Company’) 
nd the truck was insured with South India 
nsurance Company Ltd. (hereinafter referred 


(i) Appeal filed by Rani Bai Bajaj for enhance“ 
ment of compensation : 
F. A. O. No. 96 of 1968, 
{ii) Appeal filed by National Insurance Com. 
pany Ltd., 
F. A. O. No. 41 of 1966, 
No appeal filed. 


No appeal filed. 


(i) Appeal filed by Mathura Dass for enhanco.« 
ment of compensation 

' E. A. No, 178 of 1967. 

{ii) Cross appeal by National Insuranee Com. 


F. A. O. No. 42 of 1966, 
Appeal fled by National Insurance Company 


F. A. O, No. 44 of 1969, 


to as ‘the South Company’). The truck was 
owned by M/s. Moti Ram Darshan Singh 
and Darshan Singh himself was driving the 
truck at the time of accident. 


3. . The claims have been contested 
by the insurer of the truck, the driver and 
the owner of the truck and the owner and 
the insurer of the mill. All of them denied 
their liabilities for payment of compensation 
on their part. On the pleadings of the par- 
ties, the Tribunal framed tho following 
issues:— 


“1. Whether the accident was due to the 
negligence of Darshan Singh owner and 
driver of the truck or that of Pritam Singh 
driver of the car or that of both? 

2. What is the quantum of compensation 
due, if Se from whom to whom? 

elief,” 


-Å The Tribunal after recording the 
evidence passed awards in favour of Rani Bai 
Bajaj and others for Rs. 16,500/-, Mathura 
Dass for Rs. 4,000/-, Shrimati Bhagwanti and 
others for Rs. 31,500/- and dismissed the two 
‘applications — one by Manmohan Lal and 
the other by Pritam Singh, driver. No ap- 
peals have been filed in this Court either by 
Manmohan Lal or by Pritam Singh. Appeals 
have been filed by the National Insurance 
Company against all the three awards given 
in favour of the above-mentioned persons 
and two appeals have been filed for enhance- 
ment, one by Rani Bai Bajaj and others and 
the other by Mathura Dass. The Tribunal 
while deciding issue No. 1 held that the ac- 
cident took place on account of negligence 
and rashness of the drivers of both the vehi- 
cles. While deciding issue No. 2, it granted 
an amount of Rs. 16,500/- as compensation 
in favour of Rani Bai Bajaj and others, ob- 
serving that out of the-said amount, Miss 
Santosh Kumari Bajaj and Miss Sudarshan 
Kumari Bajaj will each get Rs. 3,000/- which 
they would invest in the National Defence 
Certificates -cashable after their marriages and 
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the balance of Rs. 10,500/- would be receiv- 
ed by Mrs. Rani Bai Bajaj. It was further 
observed that out of the said amount Rupees 
6,000/- would be paid by the South Com- 
pany and Rs. 10,500/- by the National Com- 
pany. The Tribunal further stated that the 
_ National Company would be entitled to reco- 
-ver Rs. 2,050/- from Darshan Singh, the 
owner and the driver of the truck. The Tri- 
bunal gave an award of Rs. 4,000/- in favour 
of Mathura Dass to be equally paid by both 
the Insurance Companies. It, while passing 
an award of Rs. 31,500/- in favour of Shri- 
mati Bhagwanti and others, observed that 
Shrimati Bhagwanti will be paid Rs. 13,500/- 
and out of the balance amount, Shrimati 
Bhagwanti will invest in the National Defence 
Certificates a sum of Rs. 5,000/- each in the 
names of her three minor daughters, namely, 
Usha Rani, Asha Rani and Babby and 
Rs. 3,000/- in the name of her son, Kiran 
Kumar. It was further observed that cut of 
the total amount of Rs. 31,500/-, Rs. 12,000/- 
was to be paid by the South Company and 
Rs. 19,500/- by the National Company. The 
Tribunal also said that the Nationa! Com- 
pany can recover Rs. 13,750/- from Darshan 
Singh out of the total amount paid towards 
this claim. The Tribunal also directed that 
the Insurance Companies should pay the 
amounts. within two months otherwise they 
would also be liable to pay interest at the 
tate of 6 per cent per annum from the date 
of award till the date of payment. Five ap- 
peals have beem filed against the said order, 
the details of which have already been given 
above. First, I will deal with the appeals of 
the National Insurance Company Limited, 
memelys F. A. O. Nos. 41, 42 and 44 of 
966. 


F. A. O. Nos. 41, 42 and 44 of 1966: ° 

5. When the learned counsel for the 
appellants started his arguments, a prelimi- 
nary objection was raised by the learned 
counsel for the respondents that the appel- 
lant, National Company, has got no right of 
appeal as it was challenging the whole award 
on merits which it could not do under the 
Act. According to the learned counsel for 
the respondents, the appellant can‘ defend the 
claims only on certain limited grounds which 
have been provided -by clause (2) of Sec- 
tion 96 of the Motor Vehicles Act, 1939, as 
it was on November 21, 1963, which shall 
: hereinafter be called ‘the Act’. On this basis, 
they argue that ¿if the Insurance Company 
has got no right of defending an action .on 
all the grounds which can be raised by the 
. insured, in the case of an appeal, its rights 
cannot be enlarged by taking such grounds 
-on which it could not defend the action. In 
support of his argument, be has referred to 
the provisions of sub-clause (2) of Sec- 
tions 96 and 110-C (2-A) and the various au- 
thorities. On the other ` hand, the learned 
counsel for the appellants controverts the said 
position and he submits that he has a right 
to appeal on all the grounds, which the insur- 
ed could take as if he has not filed the ap- 
peals in these cases, At this stage, it will be 
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advantageous to reproduce the relevant sub- 
sections of Sections 95 and 96 of the Motor 
Vehicles Act, 1939, which are as follows:— 

_ “95 (1: In order to comply with the re- 
quirements of this Chapter, a policy of insu- 
rance must be a policy which— 

(a) is issued by a person who is an au- 
thorised insurer (or by a co-operative society 
allowed under Section 108 to transact the 
business of an insurer), .and 

(b) insures the person or classes of per- 
sons specified in the policy to the extent spe- 
cified in sub-section (2) against any liability 
which may be incurred by him or them in 
respect of the death of or bodily injury to 
any person caused by or arising out of the 
use of the vehicle in a public place: 


Provided that a policy shall not be re- 
quired— ~ : 

(Gi) to cover liability in respect of the 
death, arising out of and in the course of his 
employment, of the employee of a person 
insured by the policy or in respect of bodily 
injury susteined by such an employee aris- 
ing out of and in the course of his employ- 
ment (other than a liability arising under the 
Workmen’s Compensation Act, 1923) in res- 
pect of the death, of, or bodily injury to, 
any such employee — i 

(a) engaged in driving the vehicle, or 

(b) if it is-a public service vehicle, en- 

gaged as a conductor of the vehicle, or in 
examining tickets on the vehicle; or 
_ ©) if it is a goods vehicle, being carried 
in the vehicle; or - 
_ ii) except where the vehicle is a vehicle 
in which passengers are carried for hire or 
reward or ty reason of or in pursuance of a 
contract of employment, to cover liability in 
respect of the death of or bodily injury to 
persons being carried in or upon or entering 
or mounting or alighting from the vehicle at 
the time of the occurrence of the event out 
of which a claim arises, or 

(iii) to cover any contractual liability, 

, (2) Sub:ect to the -proviso to sub-sec- 
tion (D), a policy of: insurance shall cover 
any liability incurred in respect of any one 
accident up to the following limits, namely:— 

_ (a) wheze the vehicle is a goods vehicle 
a limit of twenty thousand rupees in all, in- 
cluding the liabilities, if any, arising under 
the Workmen’s Compensation Act, 1923, in 
respect of the death of, or bodily injury to, 
employees (other than the driver), not ex- 
ceeding six in number, being carried in the 
vehicle; 

(b) where the vehicle is a vehicle in 
which passengers are carried for ‘hire or re- 
ward or by reason of or in pursuance of a 
contract of employment in respect of persons 
other than passengers carried for hire or re- 
ward, a limit of twenty thousand rupees; and 
in respect of passengers a limit of twenty 


‘thousand rupees in all, and four thousand 


rupees in respect of an individual passenger, 
if the vehicle is registered to carry not more 
than six passengers excluding the driver or 
two thousani rupees in respect of any indi- 
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vidual passenger, if the vehicle is registered 
to carry more than six passengers excluding 
the driver; 

(c) where the vehicle is a vehicle of any 
ather class the amount of the liability incur- 
red. 

3) xx i XX XX 

(4) x xx XX 

(5) Notwithstanding anything elsewhere 
contained - in any law, a person issuing a 
policy of insurance under this section shall 
be liable to indemnify the person or classes 
of persons specified in the policy in respect 
of any liability which the policy purports to 
cover in the case of that person or those 
classes of persons. 

96. Duty of insurers to satisfy judg- 
ments against persons insured in respect of 
third party risks:— 

(i) If after a certificate of insurance 
has been issued under sub-section (4) of Sec- 
tion 95-in favour of the person by whom a 
policy has been effected, judgment in respect 
of any such liability as is required to be cov- 
ered by a policy under clause (b) of sub- 
section (1) of Section 95 (being a liability 
covered by the terms of the policy) is obtain- 
ed against any person insured by the policy 
then notwithstanding that the insurer may 
be entitled to avoid or cancel or may have 
avoided or cancelled the policy, the insurer 
shall, subject to the provisions of this section 
pay to the person entitled to the benefit of 
the decree any sum not exceeding the sum as- 
sured payable thereunder, as if he were the 
judgment-debtor, in respect of the liability, 
together with any amount payable in respect 
of costs and any sum payable in respect of 
interest on that sum by virtue of any enact- 
ment relating to interest on judgments. 

(2) No sum shall be payable by an insu- 
rer under sub-section (1) in respect of any 
judgment unless before or after the com- 
mencement of the proceedings in which the 
judgment is given the insurer had notice 
through the, Court of the bringing of the 
proceedings, or in respect of any judgment 
so long as execution is stayed thereon pend- 
ing an appeal; and an insurer to whom notice 
of the bringing of any such proceedings is 
so given shall be entitled to be made a party 
thereto and to defend the action on any of 
the following grounds, namely:— 

(a) that the policy was cancelled by 
mutual consent or by virtue of any provision 
contained therein before the accident giving 
rise to the liability, and that either the cer- 
tificate of insurance was surrendered to the 
insurer or that the person to whom the certi- 
ficate was issued has made an affidavit stat- 
ing that the certificate has been lost or des- 
troyed, or that either before or not later 
than fourteen days after the happening of the 
accident the insurer has commenced proceed- 
ings for cancellation of the certificate after 
compliance with, the provisions of Sec. 105; 
or 

(b) that there has been a breach of a 
specified condition of the policy, being one 
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of the following conditions, namely:— 

(i) a condition excluding the use of the 
vehicle— 

(a) for hire or reward, where the vehi- 
cle is on the date of the contract of insu- 
Tance a vehicle not covered by a permit to 
ply for hire or reward, or 
; (b) for organised racing and speed test- 
ing, or 

(c) for a purpose not allowed by the 
permit under which the vehicle is used, where 
the vehicle is (a transport vehicle), or 

(d) without side-car being attached, 
where the vehicle is a motor cycle; or 

Gi) a condition excluding driving by a 
named person or persons or by any person 
who is not duly licensed, or by any person 
who has been disqualified for holding or ob- 
taining a driving licence during the period of 
disqualification; or 
_ , Gii) a condition excluding liability for 
injury caused or contributed to by conditions 
of war, civil war, riot or civil commotion; or 

(c) that the policy is void on the ground 
it was obtained by the non-disclosure of a 
material fact or by a'representation of fact 
which was false in some material particular. 

(2-A) Where any such judgment as is re- 
ferred to in sub-section (1) is obtained from 
a Court in the State of Jammu and Kashmir 
or in a reciprocating country and in the case 
of a foreign judgment is, by virtue of the 
provisions of Section 13 of the Code of Civil 
Procedure, 1908, conclusive as to any matter 
adjudicated upon by it, the insurer (being an 
insurer registered under the Insurance Act, 
1938, and whether or not he is registered 
under the corresponding law of the recipro- 
cating country) shall be liable to the person 
entitled to the benefit of the decree in the 
manner and to the extent specified in sub- 
section (1), as if the judgment were given by 
a Court in India: 

Provided that no sum shall be payable 
by the insurer in respect of any such judg- 
ment unless, before or after the commence- 
ment of the proceedings in which the judg- 
ment is given, the insurer had notice through 
the Court concerned of the bringing of the 
proceedings and the insurer to whom notice 
is so given is entitled under the correspond- 
ing law of the State of Jammu and Kash- 
mir or of the reciprocating country, to be 
made a party to the proceedings and to de- 
fend the action on grounds similar to those 
specified in sub-section (2). cao 

XX XX XX 

(4) If the amount which an insurer be- 
comes liable under this section to pay in res- 
pect of a liability incurred by a person in- 
sured by a policy exceeds the amount for . 
which the insurer would apart from the pro- 
visions of this section be liable under the 
policy in respect of that liability, the insurer 
shall be entitled to recover the excess from 
that person. 

(5) XX XX XX 

(© No insurer to whom the notice refer- 
red to in sub-section (2) (or sub-section 2-A) 
has been given shall be entitled to avoid his 
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liability to any person entitled to the benefit 
of any such judgment as is referred to in sub- 
section (1) (or sub-section 2-A) otherwise 
than in the manner provided for in sub- 
section (2) (or in the corresponding law of 
the State of Jammu and Kashmir or of the 
reciprocating country, as the case may be ae 


6. Mr. Lalit Mohan Suri in support 
of his contention has relied on various cases. 
In the first instance, he has referred to British 
India General Insurance Co. Ltd. v. Captain 
Itbar Singh, ATR 1959 SC 1331, where it has 
been observed by their Lordships of the 
Supreme Court that the insurer can take only 
those defences which are open to him under 
sub-section (2) of Section 96 of the Motor 
Vehicles Act, 1939 (hereinafter referred to 


as “the Act”) The observations of their 
oa of the Supreme Court are as 
under:— 


“Apart from the statute an insurer has 
no right to be made a party to the action by 
the injured person against the insured caus- 
ing the injury. Sub-section (2) of Sec. 96 
however gives him the right to be made a 
party to the suit and to defend it. The right 
therefore is created by statute and its content 
necessarily depends on the provisions of the 
statute. Sub-section (2) clearly provides that 
an insurer made a defendant to the ection is 
not entitled to take any defence which is not 
specified in it. When the grounds of defence 
have been specified, they cannot be added to. 
The only manner of avoiding liability provi- 
ded for in sub-section (2) is through the de- 
fences therein mentioned. Therefore, when 
sub-section (6) talks of avoiding liability in 
the manner provided in sub-section (2), it ne- 
cessarily refers to these defences. It cannot 
be said that in enacting sub-section (2) the 
legislature was contemplating only those de- 
fences which were based on the conditions of 
the policy.” f 

7.: From the above, Mr. Lalit Mohan 
Suri infers that if the insurer cannot take 
defences outside sub-section (2) of Section 96 
of the Act, the insurer also cannot file an 
appeal on the grounds which are extraneous 
to the said sub-section. He then referred to 
a Division Bench case of Delhi High Court 
reported as Premier Insurance Co. Ltd, Mad- 
ras v. Swaran Kaur, 1967 ACJ 421 = (AIR 
1967 Delhi 125) and a Single Bench case of 
the Orissa High Court reported as Orissa 
Co-operative Insurance Society Ltd. v. Bhag- 
aban Sahu, 1971 ACJ 49 (Orissa), where simi- 
lar observations were made. He also refer- 
ted to a Division Bench decision of the Delhi 
High Court reported as New Zealand Insu- 
_ rance Co. Ltd., New Dedhi v. Kalu Ram, 
1967 ACJ 186 (Delhi), where it was held that 
an appeal by the insurance company was not 
maintainable as the pleas raised in the ap- 
peal were not open to an insurance company 
under sub-section (2) of Section 96 of the 
Act. Mr. Suri then referred to a Single 
Bench case of this Court reported as Jogin- 
der Nath v. Shanti Devi, 1967 ACY 150 
(Punj), where Mahajan, J., observed that the 
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Insurance Company was not entitled to ap- 
peal against the quantum of compensation in 
view of the clear terms of sub-section (2) of 
Section 96. His Lordship further observed 
that an appeal by the Insurance Company on 
the ground on which it could not contest it 
before the Motor Accidents Claims Tribunal 
was not competent. On the other hand, the 
learned counsel for the appellants, contends 
that he has got a right to appeal in the pre- 
sent case. He submits that the Insurance 
Company is denying its liability to pay any 
amount under Section 96 read with Sec. 95 
of the Act. In case, the insurer is not liable 
to pay any amount and the compensation 
has been granted against it, the Insurance 
Company can challenge its liability to pay in 
appeal. He has also submitted that the nsu- 
rance Company has got a right of appeal 
even if the defences which he had taken are 
outside Section 96 of the Act. 
support of his contention referred to the 
Indian Mutual General Insurance Society 
Ltd., Madras v. M. Kothandian Naidu, 1966 
ACJ 62 (Mad), where it was observed that 
the Insurance Company was certainly entitl- 
ed to plead that the grounds upon which it 
sought to set aside the decree for damages 
should be independently assessed notwith- 
standing the failure of the insured to agitate 
the matter at all or to join the insurer in its 
appeal, There is no discussion by the learn- 
ed Judges on the basis of which they reach- 
ed this conclusion. The learned Counsel for 
the respondents has, in reply, referred to an- 
other case of the Madras High Court report- 
ed as Ayesha Begum v. G. Veerappan, 1966 
ACJ 101 (Mad.), where it has been observed 
that the Insurance Company could not ques- 
tion the quantum in appeal on the principles 
as laid down in AIR 1959 SC 1331. 


He has in 


8. I have carefully gone through all 
these cases and am of the view that the Insu- 
Tance Company can defend the cases on the 
grounds mentioned in sub-section (2) of Sec- 
tion 96. In case, the Insurance Company is 
aggrieved against the judgment ‘of the trial 
Court and any matter on which it can de- 
fend the suit, it has got a right to file an ap- 
peal. In addition to this, if the Insurance 
Company contests its liability on the ground 
that the act does not impose any liability on 
the Insurance Company to pay the decretal 
amount and the Tribunal has decided that 
matter against it, the Insurance Company 
still has got a right to file an appeal against 
that finding of the Tribunal. In the present 
case, one of the grounds on which the Insu- 
rance Company has filed the appeal is that 
the insurer is not liable to pay the amount 
in respect of death of or bodily injury to the 
passenger of the car under Section 96 (1) 
read with clause (b) of sub-section (1) of Sec- 
tion 95, and the Tribunal has wrongly given 
an award against it. In this case, I am of 
the view that the National Company is entitl- 
ed to file an appeal to the limited extent by 
which it wants to challenge its liability to 
pay any amount. The National Company, 
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however, in the appeal is not entitled to chal- 
Jenge the amount of compensation. 

9. The learned counsel for the ap- 
pellants submits that in the case of Rani Bai 
Bajaj and others, an award of Rs. 10,500/- 
has been given against the appellant out of 
total amount of Rs. 16,500/-. It has further 
been ordered that the appellant could reco- 
ver Rs. 2,050/- from Darshan Singh, the 
owner of the truck. Similarly, in the case 
of Shrimati Bhagwanti and others, the ap- 
pellant has been burdened with an amount of 
Rs. 19,500/-, out of total amount of Rupees 
31,500/-,. and out of the said amount it has 
been allowed to recover Rs. 3,750/- from 
Darshan Singh. The learned counsel sub- 
mits that thé Tribunal had no right to order 
an amount of Rs. 2,050/- in Rani Bai Bajaj’s 
case and Rs. 3,750/- in Shrimati Bhagwanti’s 
case, to be payable by the appellant, the lia- 
bility of which has been fixed on Darshan 
Singh. According to him, the appellant was 
the insurer of the Mill and only he was lia- 
ble to pay the liabilities which had been 
created by the award against the Mill. The 
learned counsel for the respondents, on the 
other hand, submits that the liability under 
the award was joint of both the Insurance 
Companies. He has referred to the observa- 
tions of the Tribunal under issue No. 3 where 
it held that both the owners of vehicles, Dar- 
shan Singh and Krishna Rollers and Flour 
Mills private Limited, would be jointly and 
severally liable for the amount of Rupees 
16,500/-. Similarly, same observations were 
made in the case of Shrimati Bhagwanti and 
others where the Tribunal observed as 
under:— 

“I award Shrimati Bhagwanti in her own 
tight and as guardian of minor children 
Rs. 31,500/- as compensation under Sec. 110-B 
of the Motor Vehicles Act against Shri Dar- 
shan Singh and Krishna Roller and Flour 
Mills Limited jointly and severally.” 

From the above facts, the learned counsel for 
the respondents argues that whole of the 
amount could be recovered from either of 
‘the two parties. The learned counsel for the 
respondents further argues that the liability 
of the Insurance Company was also to the 
same extent which was that of the insured 
but subject to the maximum limits as pro- 
vided. in the Act and in case the appel- 
lant had been given a right to reimburse it- 
self from the owner of the truck, he has 
been given an additional benefit. Appel- 
lants’ liability according to Mr. Suri is to the 
extent of whole of the amount awarded as 
compensation under Section 95 (2) (c). Ac- 
cording to.him, in the circumstances, the 
order of the Tribunal is not invalid in any 
way. 3 

10. Section 110-B of the Act provi- 
des that the Tribunal shall make an award 
determining the amount of compensation 
which appears to it to be just and specifying 
the person or persons to whom compensa- 
tion shall be paid; and in making the award 
the Tribunal shall specify the amount which 
shall be paid by the insurer. According to 
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the section, the Tribunal has to specify the 
amount which shall be paid by the 
insurer. It is the duty of the Tribunal 
that it shall specify the amount of compen- 
sation which the Insurance Company is lia- 
ble. Still there are other limitations also on 
the powers of the Tribunal in granting relief 
against the insurer and one of them is that 
insurer can be held liable only to the. extent, 
to which the insured is liable. Insurers’ lia- 
bility cannot be more than that of the insu- 
ted. By amending Act 56 of 1969, (herein- 
after referred to as ‘the Amending Act’) the 
Tribunal has further been given powers to 
specify the amount payable by owner and 
driver of the vehicle involved in the accident 
in addition to that of the insurer, or, all, or, 
any of them, as the case may be. In view 
of the provisions of the unamended Act and 
the amended Act, one thing is clear, that the 
liability of the Insurance Company is to be 
fiixed by the Tribunal. It is also apparent 
by reading of Sections 95 and 96, that the 
Insurance Company cannot be ordered to 
pay the amount on behalf of the other 
person than the insured and to reco- 
ver that amount from that other per- 
son. No doubt the liability of an Insurance 
Company which has insured a private car is 
unlimited as provided in clause (c) of sub- 
section (2) of Section 95, but the Insurance 
Company cannot be fixed with the liability 
of other persons. It is against the provision 
of the Act that the Tribunal has ordered in 
the first instance to the insurer to discharge 
the liability of the truck-driver and owner 
and then authorised him to recover it from 
that person. This is clear from sub-sec. (4) 
of Section 96 wherein it has been provided 
that if the amount which an insurer becomes 
liable under Section 96 to pay in respect of a 
liability incurred by a person insured by a 
policy exceeds the amount for which the 
insurer would apart from the provisions of 
Section 96 be liable under the policy in res- 
pect of that liability, the insurer shall be en- 
titled to recover the excess from that person. 
The section nowhere provides that insurer 
can be authorized to recover it from per- 
sons other than the insured: I leave this 
matter with these observations as I am going 
to accept the appeal of the insurer on an- 
other ground. 

11. The second point which has been 
raised by the learned counsel for the appel- 
lants is that the Company can be made liable 
for the compensation awarded to the respon- 
dents only if any negligence of the insured 
has been alleged and proved. He has taken 
me through the application of the respon- 
dents filed before the Accidents Claims Tri- 
bunal and submits that no negligence was 
alleged therein of the driver of the car but 
only negligence of the driver of the truck 
was pleaded. According to the learned coun- 
sel, in such a case, the Tribunal could not 
hold that the accicent took place on account 
of negligence of both the drivers. He has 
telied on some decided cases in support of 
this proposition. He has drawn my atten- -~ 
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tion to State of Punjab v. V. K. Kalia, 1968 
ACJ 401 = (AIR 1969 Punj 172), wherein 
Sarkaria, J., observed that for fixing liability 
in the absence of any specific provision in 
the Act, we have to go back to the law of 
torts, in terms of which ‘it is essential for the 
claimant to prove that the accident was caus- 
ed by the negligence of the driver or the 
owner .of the vehicle. It was a case where a 
claim was filed against the State of Punjab, as 
the vehicle of the State was not insured. The 
State in defence, pleaded that the accident was 
caused by the negligence of the claimant 
himself who was tke Superintendent of Police. 
An issue was also framed regarding the neg- 
ligence of the driver of the vehicle who ‘was 
a constable. The learned Judge came to a 
conclusion, that the driver was not negligent 
and the appellant cannot take any benefit 
from it. The observations of the learned 
Judge, in my view. also do not help the ap- 
pellants in any way. He has then referred 
to Prem Lata v. State of Punjab, 1968 ACT 
*398 (Punj) wherein Sarkaria, J., observed as 
follows:— F 

“In applications for compensation arising 
out of motor accidents the onus of proving 
negligence on the part of the driver of the 
vehicle, rests on the claimants, If one parti- 
cular type of negligence is alleged in the 
claim application, the application cannot be 
allowed to drop that stand and take advan- 
tage of the weakness of the defence, or adopt 
a part of the defence story, and ask the 
Tribunal to give him relief on the basis of 
another kind of negligence.” 

12. The facts of the above case are 
also distinguishable from those of the pre- 
sent case and ‘the observations are 
of no assistance to him. He has also 
cited three cases. reported as Tukaram 
Sitaram Gore v. The State of Maha- 
rashtra, 1970 ACJ 362 = (AIR 1971 
Bom 164), Harbans Singh v. The State of 
Rajasthan, 1970 ACJ 340 (Raj) and Mohanta 
Lal Saha v. The State of West Bengal, 1968 
ACJ 124. (SC), wherein observations were 
made that mere allegation of high speed did 
not prove rash and negligence driving. There 
is no dispute with this proposition and I am 
in respectful agreement with those observa- 
tions. : f 

13. When we look to the circumstan- 
ces of this case, the argument cannot stand. 
In the first instance, the appellants cannot 
raise this point before this Court. This point 
was never urged bəfore the Tribunal. The 
learned counsel for the appellants submits 
that it was urged but it was not, discussed. 
No affidavit of the learned counsel of the 
National Company who argued it before the 
Tribunal has been filed in this Court. Mr. 
Suri, learned counsel for respondents in 
F. A. O. No. 41 of 1966, on the other hand, 
urged that this point was never taken before 
the Tribunal, where he represented the claim- 
ant and the whole case was argued in his 
presence. In these circumstances, the learn- 
ed counsel for the appellants cannot take 
this point in this Court. 


14, I also feel that in view of the 
provisions of Sections 95 and 96 of the Act, 
the appellants cannot take this point in this 
Court. These points could only be taken by 
the insured and not by the insurer. In view 
of my finding on the preliminary point, the 
appellants have got no right of appeal on 
this ground in this Court. On merits also, 
it has no force. The Tribunal after looking 
into the pleadings framed issue No. 1, which 
also relates to the negligence of the driver of 
the truck. ‘The -issue is as follows:— 


“Whether the accident was due to the 
negligence of Darshan Singh owner and 
driver of the truck or that of Pritam Singh 
driver of the car or that of both?” 


15. The parties on the basis of the 
issue led evidence and the Tribunal gave a 
finding that the driver of the truck was neg- 
ligent. If both parties understood their case, 
led the evidence and the Tribunal gave a 
finding, the appellants now cannot say, that 
the Tribunal could not decide this matter 
without pleadings. It has been held in 
Nagubai Ammal v. B. Shama Rao, AIR 1956 
SC 593, that where no specific plea was taken 
in the- pleadings regarding a particular point 
and no specific issue. was directed to that 
question, but the defendants went to trial 
with full particular knowledge regarding that 
question and the parties had ample oppor- 
tunity to adduce evidence thereon and they 
fully availed themselves of the same, the ab- 
sence of a specific pleading on the question 
was a mere irregularity, which resulted in no 
prejudice to them. Applying the above prin- 
ciple to the facts of the present case, I. find 
that the argument of the learned counsel does 
not hold good inasmuch as an issue was 
framed and evidence was led thereon by the 
parties, 

16. The learned counsel for the res- 
pondents then argued, that it was a case of 
composite negligence and not that of contri- 
butory negligence. According to him.in case 
of composite negligence, the Tribunal can 
give compensation against the owners of the ` 
vehicles involved in the accident or their 
drivers, as the case may be, after looking 
into evidence. The argument of the learned 
counsel has some force. In this case, respon- 
dents themselves or the deceased did not con-. 
tribute to the negligence which was only that 
of the drivers. In case, accident is on ac- 
count of the negligence of the drivers of the} 
vehicles involved in the accident and the pas- 
sengers have suffered injuries, the Tribunal 
can award the damages against all of them 
jointly. In support of his argument, he re- 
fers to Jagan Nath v. Ved Parkash, (F. A. O. 
No. 179 of 1965) decided by Dhillon, J., on 
27-8-1971- (Punj.). The facts of the case be- 
fore the Hon’ble Judge were that Hans Raj 
deceased was going on the pillion seat of the 
scooter which was being driven by Ved Par- 
kash, his son. When the scooter reached a 
crossing, it collided against truck No. PNU 
1320, which was alleged to be driven at a 
very fast speed. The scooter was dragged by 
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the truck on the road for about 50 yards. 
Ved Parkash and Hans Raj both received 
injuries. Hans Raj died on account of inju- 
ries on the next day in the civil hospital. The 
allegation was that the accident took place 
because of rash and negligent driving of 
the truck by its driver. The Tribunal gave 
an award in favour of the heirs of the de- 
ceased. Jagan Nath, the owner of the truck, 
and the Life Insurance’ Corporation filed ap- 
peals against the award of the Motor Acci- 
dents Claims Tribunal. In appeal, one of the 
arguments by the appellants was that the ac- 
cident took. place on account. of non-obser- 
vance of Rules 6 and 7 of the Tenth Sche- 
dule of the Motor Vehicles Act and the 
scooter driver also contributed to the acci- 
dent. He further contended that the liability 
of both the drivers should have been fixed 
and the compensation should have .been ap- 
portioned to the extent of one-third against 
the truck driver and two-thirds against the 
scooter driver. On the other hand the argu- 
ment of the learned counsel for the heirs of 
the deceased was that it could not be -said 
to be a case of contributory negligence but, 
at the most, it was a case of composite neg- 
ligence and the plea of contributory neglig- 
ence could not be raised against the legal 
representatives of the deceased. The learned 
Judge after relying on Manjula Devi Bhuta 
v. Manjusri Raha, 1968 ACJ 1 (Madh Pra) 
which was a case of composite negligence 
and not of contributory negligence held that 
:both the drivers were jointly and severally 
liable for the accident and the rule of ap- 
portionment of liability could apply only in 
the case of contributory negligence, that is, 
where the injured himself was guilty of neg- 
ligence. The observations of the. Division 


Bench in Manjula Devi Butta’s case, 1968- 


ACJ 1 (Madh Pra), which was a case of 
composite negligence, were -as follows:— 


“Where a person is injured without any 
negligence on his part but as a combined 
effect of the negligence of two other persons, 
it is not a case of contributory negligence but 
it is a case of what is styled as ‘composite 
negligence’. If due to the negligence of ‘A’ 
and ‘B’, ‘Z’ has been injured, ‘Z’ can sue-both 
‘A’ and ‘B’ for the whole damage. There is 
a clear distinction between ‘contributory neg- 
ligence’ and, what is termed as ‘composite 
negligence’. The term ‘contributory negli- 
gence’ applies solely to the conduct of a 
plaintiff. It means that there has been an act 
or omission on his part, which has materially 
contributed to the damage.” i 

17. I am in respectful agreement with 
the observations in the above two cases. 
Though this was not argued before the learn- 
ed Tribunal but keeping in view this aspect 
of the matter also, I am not inclined to dis- 
turb the finding of the Tribunal on the afore- 
said contention of the learned counsel for 
the appellants. : 


18. The next point which has b 


raised by the learned counsel: for the appel- 
lants is that the insurer is not required to 


- not in the case of other passengers. 


cover under the Act the risk of the passenger 
in the private car. The learned counsel for the 
respondents urge that no appeal can be filed 
by the insurer on this ground also. The 
insurer is liable to pay the amount of com- 

pensation awarded in respect of any liability 
as is required to be covered by a policy’ 
under clause (b) af sub-section (1) of Sec- 
tion 95 of the Act. If the insurer is not 

liable to pay any amount under the above- 

said clauze then the question of any plea 

under Section 96 (2) will not arise. In such 

circumstaaces, if the liability is fixed on him, 

without properly interpreting the provisions 

of Sections 95 and 96 of the Act, the insurer 

is entitled to file an appeal against that order. 

The primary question that arises in this case 

is, whether the insurer of the car is liable to 

pay the amount of the award given in favour 

of the legal representatives .of the deceased 

passenger or injured ‚passenger. The matter 

is clear by reading of clause (b) of sub-sec- 

tion (1) of Section 95 and proviso (ii) under 

that clause. The liability of payment by 
insurer tə such passengers who were consi- 

dered necessary to be provided for has been 

specifically given in proviso (ii) of the afore- 

said clause (b). The liability of insurer arises 

in respect of death or bodily injury of pas-’ 
sengers who are carried for hire or reward, 

while beng carried in or upon or entering 

or mounting and alighting from the vehicle 

at the time of the occurrence of the event out. 
of whick the claira arises. The liability of 

the insurer is only in the case of the passen- 

gers whc are carried for hire or reward and 

Tf the 

Legislature wanted to fix the liability of the 

insurer for other passengers also, it could have 

done so. As the Act has not provided for 

such liability, so it is clear that the Legis- 

lature never wanted to do so. This matter 

is not res integra and has been decided by a 

Full Benzh of this Court in Oriental Fire and 

General Insurance Co. Ltd. v. Gurdev Kaur, 

1967 ACY 158 = {AIR 1967 Punj 486) (FB). 

In that case, a person while accompanying 

his goods in a truck, died as a result of inju- 

ries. The dependents of the deceased filed an 

application for compensation under Sec- 

tion 110-A of the Act. An award was passed 

by the Tribunal in their favour. The ques- 

tion arose whether the Insurance Company 

was liable to satisfy the award by virtue of 

the provisions of Section 96 (1) of the Act. 

The Ful. Bench after referring to the provi- 

sions of the Act observed as follows:— 


“It is clear from the very terms of sub- 
section (1) of Section 96 that the liability of 
the insured to pay to the person entitled to 
the benefit of any decree of the Tribunal is 
in regard to judgment in respect of such lia- 
bility as is required to be covered by a policy 
under Clause (b) of sub-section (1) of Sec- 
tion 95, which clause is subject to the two 
provisos (i) and (fi) in sub-section (1) of the 
section. Apparently, if the liability is not 
covered by clause (b) of sub-section (1) of 
Section 95, the question of any payment by 
the insurers pursuant to any judgment by the 
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Tribunal does not arise. Sub-section (2) of 
Section 96 refers to a sum payable by an 
insurer under sub-section (1) of that section, 
and sub-section (6) of the section debars any 
other defence than those mentioned in sub- 
section (2). But this only happens when the 
judgment is in respect of liability as is te- 
quired to be covered .by a policy under 
clause (b) of sub-section (1) of Section 95. 
Where no liability is required to be covered 
by that provision, it is obviously open to the 
insurer to prove that in a particular case the 
liability is not required to be covered by that 
provision, and, when the insurer shows that, 
it has no liability to pay to the person who 
is entitled to the benefit of the decree and 
judgment of the Tribunal. In such a case 
the question of the other defences under sub- 
section (2) of Section 96 never arises. On 
the side of the-respondents reliance in this 
respect has been placed on Vanguard Fire & 
General Insurance Co. Ltd. v. Sarla Devi, 
AIR 1959 Punj 297 and AIR 1959 SC 1331, 
for the proposition that to an insurer no 
other defence is open except defences under 
sub-section (2) of Section 96, but in those 
cases the liability was such as was required 
to be covered by a policy under clause (b) 
of sub-section (1) of Section 95, and the 
olicy in fact did so. The consideration that 
is urged on the side of the insurer in these 
appeals, therefore, did not and could not 
possibly arise in those two cases. Here the 
insurer’s contention is that in so far as the 
three deceased persons as hirers-cum-owners 
of the goods are concerned, they did not 


come under Clause (ii) of the proviso to Sec- - 


tion 95 (1) (b). So the policy was not one 
that was required to cover liability under 
clause (b) of sub-section (1) of Section 95. 
Tt is open to the insurer to prove that. This 
is not barred by any provision of Section 96 
and in fact, as stated, Section 96 proceeds on 
the basis that such a policy under Section 95 
(1) (b) is required.” 

19. The reading of the aforesaid para 
makes it clear, that the insurer will be liable 
to pay for the death or injury of the passen- 
ger, if he is covered by proviso (ii) of cl. (b) 
of sub-section (1) of Section 95. From the 
Full Bench judgment, it is also clear, that the 
appeal against the award of the Tribunal 
was also maintainable on the ground that it 
was not liable to pay the compensation under 
clause (ii) of the proviso to Section 95 ( D ©) 
though the defence taken by the insurer vas 
not the same as provided in Section 96 (2) 
cf the Act. This judgment was followed by 
Mahajan, J., in Unique Motor and General 
Insurance Co. Ltd. vy. Mrs. ` Krishan 
Kishori, 1968 ACJ 318 (Punj). The 
learned Judge held that there was no 
provision in the Motor Vehicles Act, 
1939 requiring an Insurance Company to 
cover any risk to a person carried on the 

illion seat of ‘a motorcycle. It was further 

Id that the Insurance Company was not 
liable to pay compensation for the death of 
or injury to a person carried on the pillion 
seat. The learned counsel for the respondents 


ALR. 


wanted to distinguish those cases on ths 
ground that their Lordships in those cases 
were interpreting the specific terms of the 
insurance policy. L however, .do not agree 
with him. The above cases also interpret 
Sections 95 and 96 of the Act. I am bound 
by the observations of the Full Bench. A 
Single Bench of Delhi High Court in Chan- 
der Mohan v. D. C. Kapur, 1970 ACJ 121 
(Delhi) has also fcllowed Oriental Fire and 
General Insurance Company’s case, 1967 
ACJ 158 = (AIR 1967 Punj 486) (FB) and 
observed as follows:— 

“In the case of death of a passenger 
travelling in a car, the provisions of Section 
96 (1) are not applicable because liability in 
respect Ia a seer g in send is not réquir- 

o covere a policy under Section 
95 (1) (b) of the said et 


_ 20. In view of the aforesaid discus- 
sion, I hold that the appellants have got a > 
right to file an appeal with regard to the 
liability which has been fastened on them 
because of injury of one of the passengers 
of the car and death of two of them, as 
they are not liable to pay the same under 
the Act. I am also of the view that the de- 
cision of the Tribunal fixing the liability of 
the insurer is not correct. The appellants are 
not liable to pay the amounts, which the 
owner of the car is liable to pay on account 
of death of and injuries to the passengers of 
the car. . 

21. Mr. Lalit Mohan Suri, on the 
other hand, argued that the Insurance Com- 
pany was liable to pay the amount which 
has been awarded by the Tribunal against 
the owner of the car on account of death 
of Gopal Dass Bajaj and Kishori Lal who 


“were passengers in the car. Similarly, on the 


same ground, he urges that the Insurance 
Company was also liable to pay compensa- 
tion awarded to Mathura Dass. In support 
of his proposition, he has relied on the same 
sections, namely, Sections 95 and 96. Under 
clause (b) of sub-section (1) of Section 95, 
the policy of insurance must ensure the per- 
son or classes of persons specified in the 
policy to the extent specified in sub-section 
(2) against any liability which may be in- 
curred by him or them in respect of the 
death or bodily injury to any person caused 
by ‘or arising out of the use of the vehicle 
in a public place. His contention is that the 
word used in the said clause is ‘any person’ 
which has been underlined by me above and 
which means even the passengers carried in 
a car. He further argues that if the passen- 
gets in a car were not to be included in the 
word ‘any person’, another exception could 
be provided as has been done in clause (ii) 
of the proviso to clause (b) of sub-section 
(1) of Section 95. He has relied on Digby 
y. General Accident, Fire and Life Assur- 
ance Corporation Ltd. (1942) 2 All ER 319, 
in support of his proposition. In that case, 
the owner was injured in a collision and she 
filed a claim against her chauffeur. The claim 
was allowed to her by the Court. The Chauf- 
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feur subsequently made a claim against the 
Insurance Company on the ground that he 
was entitled to be indemnified against the 
sum awarded as damages by the Court ac- 
cording to the terms of the policy. The 
House of Lords after taking into considera- 
ition the relevant clauses of the policy ob- 
served that an authorized driver was entitled 
to be indemnified against the damages 
awarded to the policy-holder in her claim 
against him. On this basis, he urges that if 
the owner’s claim can be satisfied by the in- 
surance as a third party, why not the claim 
of the passengers which were travelling in 
the car. In view of the judgment of the Full 
Bench, by which I am bound, I am unable 
to follow the view taken by the House of 
Lords. I am also of the view that the Insur- 
ance Company is not liable for the compen- 
sation to be paid to the heirs of the deceas- 
ed or to the injured persons who were pas- 
sengers in the car under Section 96 read 
with Section 95 of the Act. The passengers 
in a car are not ‘any person’ as has been 
ages clause (b) of sub-section (1) of Sec- 
on 95. 


22. Mr. Lalit Mohan Suri then argu- 
ed that, in the alternative, Gopal Dass Bajaj, 
Kishori Lal and Mathura Dass were travel- 
ling in the car in pursuance of a contract of 
employment and the Insurance Company is 
bound to pay the compensation which” has 
been granted on account of the death or 
bodily injury to those persons. According to 

is submissions, it was not necessary that the 
aforesaid persons must be in contract of em- 
ployment with the owner of the vehicle but 
they could be in the employment of ‘any 
person’ whether he was owner of the vehicle 
or not. He says that the only requirement of 
the section is that he must be in contract of 
employment which may be with any person. 
In support of this proposition, he relies on 
Parkash Vati v. The Delhi Dayal Bagh 
Dairy Ltd., 1967 ACY 82 (Punj). The facts 
of that case were distinguishable from those 
of the present case and the observations 
made therein do not apply here. The insur- 
ed or the deceased must be on the vehicle 
in contract of employment with the owner 
of the vehicle, otherwise the purpose of the 
section will wholly be frustrated. Thus the 
argument of the learned counsel for the res- 

ondents does not hold good. 


23. The learned counsel for the ap- 
pellant then argued that Kishori Lal was an 
employee of the owners of the car and he 
was travelling in the car in the course of 
employment. He was entitled to recover 
damages under the Workmen’s Compensa- 
tion Act against the employer. The claim of 
the heirs which has been allowed by the 
Tribunal according to the counsel is not 
maintainable in view of clause (i) of proviso 
to clause (b) of sub-section (1) of Section 95. 
As I have already held that the National 
Company is not liable to pay the compen- 
sation awarded to the respondents on ac- 
count of death or injury of the passengers 
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in the car, therefore, I do not propose to 
deal with this point. The relief is being 
granted to- the appellant on the. other 
grounds. 


F. A. O. No. 96 of 1966. 


24. Mr. Lalit Moban Suri in the 
abovesaid appeal challenged the order of the 
Tribunal and submitted that the compensa- 
tion which has been granted by it is inade- 
quate. According to him, the amount which 
was being contributed by the deceased for 
the family expenses was more than Rs. 300/- 
per month as was clear from the statement 
of Satish Chander and the learned Tribunal 
has misread his statement. Secondly, he says 
that the age of the deceased, which has been 
worked out by the Tribunal, is also not cor- 
rect. He referred to the statement of Jiwan 
Lal, A.W. 8, his elder brother, who stated 
that their mother died at the age of 99 years. 
According to him, his age should have been 
fixed at 80 years. He. also says that the 
amount of compensation after the age of 66 
years for a period of five years, has been 
fixed at the rate of Rs. 100/- per mensem 
which has not been correctly assessed. I 
have considered the arguments of the Jearn- 
ed counsel. I find from the statement of 
Satish Chander that he was contributing 
Rs. 300/- per mensem for family expenses 
and in addition to that he was to pay Ru- 
pees 50/- each to four of his children. The 
amount contributed by him according to 
the said statement comes to Rs. 500/- per 
mensem. I, however, doubt the veracity of 
the said statement. The deceased must be 
paying income-tax and must be spending 
something over himself. In any case, the 
amount of Rs. '300/- per mensem which has 
been fixed by the Court is slightly on the 
lower side. I enhance this amount of Rupees 
300/- to Rs. 400/- per mensem. I do not find 
any ground to differ from the findings of 
the Tribunal regarding the age. Jiwan Lal 
has not ziven the age of his father which 
was an important factor for determining the 
age of the deceased. I am, therefore, of the 
view that the age of the deceased has been 
correctly fixed as 75. The contribution of the 
deceased towards family after the termina- 
tion of his service has been fixed as Rupees 
100/- per mensem for a period of 5 years 
by the Tribunal. I also affirm the said find- 
ings. In view of the enhancement of the 
contribution by the deceased during the em- 
ployment towards his family, the appellants 
are entitled to an additional amount of Ru- 
pees 3500/- for 35 months, that is, from 
November 12, 1963 to October 12, 1966, 
which amount they can recover from the 
owners of the truck and the car. The other 
amounts have been correctly assessed by the 
Tribunal. Thus the total amount comes to 
Rs. 20,000/- which the appellants are entitl- 
ed to recover from the owners of the car 
and that of the truck jointly and’ severally. 
The liability of the South Indian Insurance 


Company shall be Rs. 6,000/- as has been 


fixed by the Tribunal. 
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25. Mr. C. L. Lakhanpal has filed 
an application under Section 5 of the Limi- 
tation Act read with Sections 149 and 151 
of the Code of Civil Procedure for condo- 
nation of delay in refiling the appeal. The 
reason which has been given by him in para. 
2 of the petition is as follows:— 


“After the case was returned to the 
counsel for the petitioner, it remained pend- 
ing in the office of his counsel Shri Sohan 
Lal Gupta without any fault of the peti- 
tioner.” 


26. The reason given above for the 
extension of pericd of limitation is not suffi- 
cient. There are various cases in which it 
has been held that the client cannot take 
benefit of the negligence of the counsel In 
this view of the matter, I do not find any 
reason for extending the period of limita- 
tion. Even on merits, I do not find that he 
has been able to make out any case for en- 
hancement of compensation. Admittedly the 
appellant was not paying any income-tax. 
The Court has fixed his income at the rate 
of Rs. 400/- per mensem and he has been 
allowed compensation for six months on 
account of loss of practice. He has further 
been granted an amount of Rs..1200/- on 
account of pain -and sufferance and Ks. 400/- 
on account of diet, medicine, transport etc. 
The learned counsel has not been able to 
bring to my notice from the evidence that 
he suffered greater loss and incurred more 
expenses than had been granted to him. In 
these circumstances, I dismiss the above- 
mentioned application as well as the appeal. 


27. The conclusions of the aforesaid 
findings are summed up as under:— 

(i) I allow F. A. O. No. 44 of 1966 and 
hold that National Company is not liable to 
pay the amount as ordered by the Tribunal 
to Shrimati Bhagwanti and others. The 
South Company will be liable to pay Ru- 
pees 12,000.00, out of the total amount of 
Rs. 31,500.00 to them as ordered by the 
Tribunal. Out of the remaining amount of 
Rs. 19,500.00, the owner of the truck will 
be liable to pay Rs. 3,750.00. The balance 
amount of Rs. 15,750.00 will be paid by the 
owner of the car. 


Gi) The appeal of Mathura Dass (F. A. 
O. No. 173 of 1967) stands dismissed. The 
appeal of National Company (F. A. O. No. 
A2 of 1966) is accepted and it is held that 
the said Insurance Company is not liable to 
pay any amount to Mathura Dass. The 
South Company will be liable to pay Rupees 
2,000.00 to Mathura Dass as ordered by the 
Tribunal. The balance amount of Rupees 
2,000.00 will be recoverable by Mathura Dass 
from the owner of the car. 

Gii) I also accept the appeal of Shri- 
mati Rani Bai Bajaj etc. (F. A. O. No. 96 of 
1966) and enhance the amount of claim 
from Rs. 16,500.00 to Rs. 20,000.00. Out of 
the said amount, the South Company would 
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be liable to pay Rs. 6,000.00. as ordered by 
the Tribunal. Rs. 3,800. 00 will be payable by 
the owner of the truck instead of Rupees 
2050.00 which amount was ordered by the 
Tribunal to be payable by him — the owner 
of the truck to National Company. The 
balance amount of Rs. 10,200.00 will be 
paid by the owner of the car. 
w The appeal of National Comp pany 
No. 41 of 1966) is also accepted 
and it “held that the said Insurance Com- 
pany will not be liable to pay any amount 
on account of claim of Shrimati Rani Bai 
Bajaj.and others because of death of Gopal 
Dass Bajaj. 
28. The parties, in the above ap- 
peals, are, however, left to bear their own 


costs, 
Order accordingly. 
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Index Note:— (A) Arbitration’ Act 
(1940). S. 13 — An arbitrator is not re- 
quired to refer to the evidence produced 
by the parties. to give reasons for his 
conclusions or to give separate finding 
on each and every isSue involved in the 
dispute. ae 59 Punj LR 572, Dis- 
tinguished. (Para 2) 


Indie Note:— (B) Arbitration Act 
(4940), S. 39 — An objection to the 
award on the ground that the arbitrator 
has exceeded his powers cannot be allow- 
ed to be raised for the first time im ap- 
peal when such a point is neither raised 
in pleadings nor is borne out by the 
record. (Para 3) 


Index Note:— (C) Arbitration Act 
(1940), S. 15 — Powers of the Court to 
modify the award, remit the same for re- 
consideration or to award interest are 


discretionary. — (X-Ref:— Sections 16, 
(Para 4) 


29). 

Index Note:— (D) Arbitration Act 
(1940), S. 39 — An order modifying or 
correcting an award is appealable but an 
order declining to modify or correct the 
award is not appealable — (X-Ref:— 
Section 15), (Para 6) 


` Index Note:— (E£) Arbitration Act 
(1940). S. 39 — An order of the Court 
disallowing interest from the date of 
decree under Sec. 29 is not appealable — 
(X-Ref:— Section 29). (Para 6) 
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Paras 


K. L. Sachdeva, for Kopatient P, K. 


Gulati. for The State of Punjab. 


JUDGMENT:— The circumstances, 
giving rise to this appeal. may be, briefly 
stated as under:— 


The appellants were authorised con- 
tractors and they executed certain works 
of electric installation at Faridkot for 
the respondent. Some dispute arose be- 
tween them and the respondent, respect- 
ing the payments for the said works ex- 
ecuted by em. ‘Therefore, according 
to submission clause contained in the 
agreement, the said dispute was referred 
to the arbitration of Shri O, P, Malhotra, 
Superintending Engineer, P. W. D. & 
R. Patiala (hereinafter called the Rok 
trator). He made the award on 28-2- 
1966. The appellants moved application: 
under Section 14 of the Indian Arbitra- 
tion Act (hereinafter called the Act) in 
the Court of the learned Senior Sub- 
Judge, Bhatinda. for asking the Arbitra- 
tor to file the award. So, the award was 
filed on 27-4-1966. Thereupon, the ap- 
pellants made application under Sec- 
tions 15 and 16 of the Act requesting 
that either the award be remitted to the 
Arbitrator for decision of the matters 
which had not been determined by him 
or the award be modified and corrected, 
It was alleged that whereas the dispute, 
which was referred to the Arbitrator for 
decision related to nine items of pay- 
ment the Arbitrator had made award 
respecting one of the same and thereby 
he had left the other eight claims unde- 
termined, So, the award suffered from 


(Contd, on col. 2) 
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error which was apparent on the face of 
it. Interest on the amount of the award 
was also claimed under Section 29 of 
the Act. The aforesaid application was 
resisted by the respondent. The mate- 
rial allegations of the appellants were 
traversed. So, the case was tried on 
the following issues:— 

“(1) Whether the award is liable to 
be modified for want of reasons in not 
allowing the claims of the applicant for 
items Nos. 2 to 9? 


(2) Whether the applicant is entitled 
to any interest? 
(3) Relief.” 


The learned Senior Sub Judge decided 
issues Nos. 1 and 2 in the negative and 
disallowed the application moved by the 
appellants and made the award rule of 
the Court, Aggrieved by the said order, 
the appellants have appealed. I have 
tirata. the arguments and examined the 
record. 


2. The learned counsel for the ap- 
pellants challenged the impugned order 
with the contentions that the award was 
bad because it did not refer to any evi- 
dence produced by the parties and the 
Arbitrator did not record reasons for 
allowing Rs. 3.100/- or for disallowing 
the other amounts claimed by them and 
he (Arbitrator) had exceeded his powers 
in rejecting the items mentioned at Nos. 
7, 8 and 9 in the award and that the 
lower Court was not justified in not 
awarding interest under Section 29 of the 
Act on the amount of decree. Now, the 
event portion of the award reads as 
under :—- 


agence e.s. the parties have refer- 
red to me for determination: 
of the matter of difference between them 
concerning the following :— 


Beereerersecsee 


Amount of 
laim 
Rs. 
Calim No. 1. Bül for peovidiog and fixing electrie installations at Darbar 68,575-00 plus interest 
Ganj, Faridkot. up to date. 
Claim No.2. Bill for electric fitting (extra item) at Derbar Ganj et 1,548/- plus up to date 
Faridkot. interest. 
Claim No. 3. Bill for erection of fans at Darbar Ganj, Faridkot, gS plus up to date 
terest. 
Claim No, 4. Bill for providing and fixing gattis for chicks at Darbar Ganj- 40/- plus up to date 
Kothi at Faridkot. interest. i 
Claim No.5. Bill for providing and fixing of Electrie Installation cf  8,470/- plus up to date 
Agriculture Laboratory, Brijinder College, Faridkot, interest. 
Claim No. 6 Bill for providing and fixing extra plugs and fan hooks in 462/- plus up to date 
the Agriculture Laboratory, Brijinder College, Faridkot. interest. 
Claim No. Te Bill for fitting of electric installation on labour rates for 456/. plus upto date 
College Hostel at Faridkot. interest. 
Claim No. 8. Bill for fitting of electric installation on labour rates per 862/- plus up to date 
: point basis in Zenana Hospital, Faridkot. interest. 
Claim No.9. Bill for fitting of electric installation on labour ratesin 433-50 plus wp to date 
Brijinder College Hostel, Faridkot, interest. 


Total amount of claims. 


a 


Rs. 11,086.50 plus up to 
date interest. 
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Now L the said Om Parkash Malhotra, having considered the whole 
matter submitted to me. do hereby make my award as follows i= 
Amount of 
Awar 
i : Rs, 
Claim No. 1, I award Rs. 8,100/- in favour ofsthe Contractor against this claim. 8,100.00 
Claim No. 2. 
Claim No. 8. 
Claim No. 4. ; 
Claim No. 5. I award Nil against these claims, Nil. 
Claim No. 6. 
Claim No. 7. 
Claim No. 8. 
Claim No. 9. = t 
Rs. 3,100-00 


Total amount of eward to be paid by Punjab State to M/s Mehar 


Singh and Sons contractors. 


True, the Arbitrator dic not make 
reference to any evidence produced be- 
fore him by the parties and he did not 
record reasons for reducing the claim of 
the appellants to Rs. 3,100/- with regard 
to’ the amount of Rs. 6,575/- claimed 
under item No, 1 or for disallowing the 
amounts of other items I e.. Nos, 2 to 9 
or the interest. But, then, the law as 
it mow stands and I understend. is that 
an Arbitrator being domestic Tribunal fa 
not, required, while making award, to 
refer to the evidence produced by the 
parties or to record reasons therein for 
allowing or owing the amounts 
claimed by them and it is not necessary 
for him to give specific finding on each 
of the separate claims and he can record 
one finding for various items of claim 
referred to him. ‘The authority, regard~ 
ing Union of India v. Bakshi Ram re- 
ported in (1957) 59 Puni LR 572. relied 
upon by the learned counsel for the ap- 
pellants, is of no help to him True, it 
has been ruled in the said authority that 
an Arbitrator is expected to give intelli- 
gible decision but it has been observed 
at page 578 that it is not necessary for 
him to give reasons for his conclusions 
or to give separate findings on each and 
every issue involved in the dispute. It 
has also been observed in the said autho- 
rity at page 577 that even if the Arbi- 
trator has come to a wrong conclusion 
it would not be a ground for setting aside 
the award. In the case of the said autho- 
rity, it appears that application for set- 
ting aside the award had been made 
under Section 30 of the Aci. In the 
aforesaid case regarding (1957; 59 Puni 
LR 572 oe dispute related to three items 
i.e. (a) Rs. 30,000/-. (b) Rs, 14.000/- and 
(c) Rs. 20,000/-. It was held that the 
umpire in that; ease had rejected the 


claim respecting (b) i.e, Rs, 14.000/- and - 


had awarded Rs, 54,000/-. for claims of 
(a) and (ce). Since the total of the claims 
under (a) and (c) above was Rs, 50,000/-, 
it was held that the amount, awarded 
by the umpire. exceeded the amount 
claimed and as such it was observed that 
the award had been made in excess of 


the jurisdiction vested In him (umpire); 
so it was found that the award was nof 
intelligible and it was set aside on that 
ground. The facts of the case in hand 
are different. Here, the award does not 
suffer from. any ambiguity and is pers 
fectly intelligible’ The portion of the 
award stated above points out that the 
Arbitrator declined the amounts of claim 
as well as interest thereon mentioned af 
items 2 to 9. and he allowed Rs, 3,100/- 
out of Bs. 6,575/- and interest claimed 
under item No, 1. In view of the posi-+ 
tion of law stated above, the mere fact 
that the Arbitratcr did not refer to any 
evidence produced by the parties or that he 
did not recard reasons in allowing Rupees 
3,100/- only out of the amount claimed 
under item No, 1 or for disallowing the 
amounts claimed under items 2 to 9 does 
mot render the award invalid. It is 
worthy of note that the Arbitrator stated 
in the award that each item of amount 
mentioned at Nos, 1 to 9 had been claim-~ 
ed with interest. So, the award. when 
read carefully, tells that the Arbitrator 
had disallowed interest for the amount 
of Rs. 3,100/- our of the sum claimed 
under No. 1 and had also disallowed in- 
terest alongwith the amounts claimed 
under Nos, 2 to 9. Tt is important to 
note that Shri Joginder, who is son of 
Shri Mehar Singh and is the only wita 
ness who was examined by the appel- 
lants in the lower Court, admitted dur 
ing cross-examination that no docu 
mentary evidence in support of their 
claim respecting amounts mentioned 
under item Nos. 2 to 9 had been pro- 
duced by them before the Arbitrator, 
Therefore, in absence of any such evi~ 
dence. the Arbitrator cannot be said to 
have acted wrongly in disallowing the 
claim of the appellants respecting the 
amounts mentioned at Nos. 2 to 9. 


3. At one stage of the arguments 
the learned counsel for the appellants 
contended that once the Arbitrator had ` 
remarked during the arbitration pro- 
ceedings that the emounts mentioned at 
Nos, 7. 8 and 9 above were beyond the 
scope of reference and as such he exs 
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ceeded his powers in giving decision. 
though of course, of rejection, respecting 
the said three amounts. But there is 
absolutely nothing on the record to bear 
out the said contention. Further, it was 
not pleaded by the appellants in the ap- 
plication moved by them under Sec- 
tions 15 and 16 of the Act on 26-5-1966 
that the Arbitrator had exceeded his 
powers in rejecting their claims .men- 
tioned under items Nos, 7, 8 and 9 be« 
ayse | had once said that those 
matters were beyond the reference. So, 
the contention of the learned counsel for 
the appellants that the Arbitrator bad 
exceeded his powers or jurisdiction in 
rejecting their claims mentioned in the 
award at Nos, 7, 8 and 9 is creation of 
after-thought; is beyond the pleadings 
and is also not borne out by the record. 
‘Therefore, I have no hesitation in re+ 
jecting the same, . 

4. It is clear from Sections 15 
and 16 of the Act that the powers of 
the Court to modify the award or to 
remit the same for reconsideration are 





‘discretionary. It has already been shown _ 


above that the claim of the appellants 
for different items of money were con~ 
sidered by the Arbitrator and the-claim 
respecting the amounts mentioned at 
items Nos, 2 to 9 in the award had been 
rejected. Therefore, it cannot be main- 
tained that the claim of the appellants 
respecting amounts mentioned at items 
Nos, 2 to 9 in the award were left un- 
determined, It, thus follows that there is 
nothing to say that the award is imper- 
fect or that it suffers from any error ap- 
parent on the face of it. As such, the 
lower Court was right in declining to 
modify or to remit the same to the 
Arbitrator for reconsideration. The 
powers given to the lower Court under 
Section 29 of the Act to award interest 
from the date of the decree are again 
discretionary. Nothi has been shown 
to me that the said discretion. vested in 
the lower Court, was wrongly exercised 
by it in declining interest on the amount 
awarded from the date of decree. 

5. It follows from the discussion 
above that it cannot be maintained that 
the impugned order was wrongly record- 
ed by the lower Court. and there is no 
force in the attack of the learned coun- 
sel for the appellants against it. So, 
bi appeal is without merit and must 


6. Jt may be added that I have 
doubt that the appeal was competent. 
Right of appeal is granted by the statute. 
Section 39 of the Act mentions the orders 
which are appealable. and provides that 
appeal lies against the order which modi- 
fies or corrects an award. But no appeal 
can be preferred against the order which 
declines to modify or correct the award. 
Section 39 of the Act also does mot pro~ 
| 
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vide an appeal against the order passed 
by the Court disallowing the interes? 
from the date of decree. under Section 29 
of the Act. According to Section 17 of 
the Act, ne appeal lies against an award 
which was made a rule of the Court and 
the judgment and decree passed are not 
in excess of the award. Since the im< 
pugned orcer declined to modify or cors 
rect the award or to remit the same for 
reconsideration to the Arbitrator, and 
sallowed interest from the date of 
decree under Section 29 of the Act to 
the appellants, and the application made 
by them was under Sections 15. 16 and 
29 of the Act, I do mot think that the 
appeal was competent. Even otherwise, 
as discussed above. the appeal fails on 
merits, 
7. Consequently. T, maintaining 
the impugned order, dismiss this appeal. 
Having regard to the peculiar circum= 
stances of the case, I leave the parties 
to bear their own costs. 
Appeal dismissed, 
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Sh. Raghbir Singh, Petitioner v, 
Smt. Satpal Kaur. Respondent. 

First Appeal From The Order 
ae aaa E De ee. against 
rder of A. D. Koshal, Dist, J., Amri ; 
D/- rma es a 

ex. Note:-— (A) Hindu Marriage 
Act (1955), S. 13 (1-A) (1964 porte 
ment) — Section 13 (1-A) being sab- 
stantive provision is prospective and not 
being made retrospective expressly or 
impliedly does not vest the spouse 
against whom decree had been passed 
prior to its enforcement, with the right | 
of filing a „petition, of which he stood 
divested. prior to its enforcement, 
(Paras 13, 15 

S. Harbans Singh Gujral. with 3 
Gurcharan Singh Gandhi. for Appellant; 
K. T. S. Tulsi, for Respondent. 

JUDGMENT:— This is appeal b 
Raghbir Singh against his wife, Shrimati 
Satpal Kaur. It is directed against the 
judgment of the District Judge, Amrit- 
sar dated January 31, 1966 dismissing 
petition under Section 13 of the Hindu 
Marriage Act. 1955 (hereinafter called 
the Act). for dissolution of marriage filed 
by the husband against the wife, 
ae The parties were married a 
Amritsar on June 22. 1948. After a 
triage beth of them lived together in 
village Roopowali, District Amritsar, 
where the husband resided. They amic« 
ably lived together up to 1957. In that 
year, the husband remarried. The wife 
left the husband and started staying with 
a ee Save wil 
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her parents at Amritsar. In 1957, the 
wife filed petition for judicial separation 
under Section 10 of the Act or the 
ground that the husband had remerried 
and deserted her. The Husband was 
served in that petition. In spite of ser- 
vice, he did not appear in Court. The 
petition was allowed ex parte anc the 
relief of judicial separatior sought for 
by the wife against the ausband was 
decreed on July 9. 1958. 


3. In 1961, the wife filed a zom- 
plaint against the husband under Sec- 
tion- 494. Indian Penal Code on the 
ground that he had committed offence of 
remarriage during the life time oi his 
previous wife. The husband was con- 
victed and sentenced for offence of 
bigamy. After the filing o that com- 
plaint. the wife filed an application under 
Section 488, Code of Crimine] Procedure 
claiming maintenance allowence against 
the husband. That application was 
allowed’ on September 21, 1862 and she 
was granted maintenance allowance of 
Rs, 30 per mensem. The husband did 
not pay the maintenance allowance in 
spite of processes for its recovery iscued 
against him. He was fined. 

4, In 1962, the husband mada a 
_ petition under Section 13 of the Act 
‘praying for dissolution of his marrage 
with the wife. It wag dcsmissed on 
August 23, 1964. On Decemb2r 22, 1364, 
Section 13 of the Act was amended, 
Prior to amendment, ony a party. 
in whose favour a decree for judicial 
separation had been granted could main- 
tain a petition under that section. By 
that amendment, sub-section (1-A) was 
introduced and Clauses (viii) and (ix) of 
sub-section (1) of section 13 of the Act 
‘were deleted. By virtue of this amend- 
ment. either spouse being a party to a 
decree for judicial separation could mein- 
tain petition under Section 13. 

5. On August 26, 1965, the hus- 
band filed a petition agains{ the wife 
under section 13 (1-A) seeking relief for 
dissolution of marriage by divorce on 
the footing of decree for judicial separa- 
tion dated July 9, 1958 obtained by he 
wife against the husband. In the writen 
statement filed on behalf of the wife, 
she pleaded that the husband had ze- 
sumed cohabitation with her against her 
wishes in the month of July. 1965 and 
that the above referred to emendment 
enforced on December 22, 1964 did not 
operate retrospectively for the right to 
maintain a petition by the husband on 
the basis of a decree for judic.al separa- 
tion obtained by the wife Icng befcre 
the amendment became operative. She 
also pleaded that the husband was estop- 
ped by his acts and conduct from filing 
petition under section 13. The aboye 
pleadings between the parties gave re 
to the following issues:— 
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(1) Whether 1964 amendment of the 
Hindu Marriage Act has no retrospec- 
tive effect? 


(2) Whether remedy of divorce is 
not open to the petitioner on the basis 
of decree for judicial separation passed 
in favour of the respondent? 

(3) Whether any previous decision 
between the parties operates as res 
judicata? 


(4) Whether the petitioner is estop~ 
ped by his acts and conduct from filing 
the present petition? 


(5) Whether there is resumption of 
cohabitation between the parties after 
the passing of the decree for judicial 
separation? 


(6) Whether the petition merits diss 
missal cn the ground of delay? 
6. The trial Court on issues Nos, 
I and 2, inter-connected as they are. ‘held 
that sub-section (1-A) of S. 13 of the Act 
as amended did not bar the petitioner 
from filing petition under section 13 of 
the Act. Issue No. 3 was determined 
against the wife on the ground that she 
had failed to produce certified copy -of 
the judgment dated August 23, 1962 dis 
missing the earlier petition filed under 
section 13 of the Act on behalf of the 
aie against the wife. On issue 
No. the Court came to the conclusion 
that nA virtue of- the provision of sec- 
tion 23 (1) (a) ae the Act, the wrongful 
act of husband of desertion of the wife, 
which Jed to the passing of decree for 
judicial separation on a petition filed by 
the wife against the husband disentitled 
the husband to claim the relief for dis 
solution. of marriage by divorce, The 
finding given by the trial Court on issue 
No. 5 is to the effect that the evidence 
led in the case did not establish resump- 
tion of cohabitation by the husband with 
the wife. Under issue No, 6, the Court 
took the view that the husband was en- 
titled to file petition under section 13 of 
the Act after the amendment in the form 
of sub-section (1-A) of the Act came into 
force and that petition having been filed 
on August 26. 1965 could not be held to 
be belated. All the issues except issue. 
No, 4 were determined by the trial 
Court in favour of the husband. It is 
only decision on issue No. 4, which was 
given in favour of the wife and agains® 
the husband. As a result of decision on 
issue No. 4. the petition was ‘dismissed. 
poe the present appeal by the hus- 


7. Shri Harbans Singh Guiral 
appearing on behalf of the appellant has 
contended that the view taken by the 
trial Court on issue No. 4 is untenable 
and deserves to be set aside. 

8. Shri K. T. S., Tulsi appearing 
on behalf of the wife has contended that 
the findings given by the trial Court on 


o 
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issues Nos. 1. 2 and 6 are unwarranted 
and be set aside. He also urged that 
the decision of the trial Court on issue 
No, 4 was not maintainable and liable 
to be set aside. Both the parties _have 
confined their arguments to these issues 
and have not contested the findings 
given by the trial Court on issues Nos. 
3 and 5. : 
. 9 Now. I take up the question 
covered jointly by the two inter-linked 
issues Nos. 1 and 2 as to whether the 
petition filed on behalf of the husband 
under Section 13 of the Act is maintain- 
able by virtue of sub-section (1-A) of 
Section 13 of the Act. That provision 
runs as follows :— 

“i3 (1-A) Either party fo a mar- 
riage, whether solemnized before or 
after the commencement of this Act, 
may also present a petition for the dis- 
solution of the marriage by a decree of 
divorce on the ground— 

(i) that there has been no resump- 
tion of cohabitation as between the par- 
ties to the marriage for a period of two 
years or upwards after the passing of 
a decree for judicial separation in a 
proceeding to which they were parties.” 

10. Prior to the amendment of 
Section 13 in relation to the right of a 
party to file petition the relevant provi- 
sion as it stood is set out hereunder :— 

“13 (1) Any marriage solemnized, 
whether before or after the commence- 
ment of this Act, may on a petition pre- 
sented by either the husband or the 
wife. be dissolved by a decree of divorce 
on the ground that the other party— 


(viii) has not resumed cohabitation 


for a space of two years or upwards. 


after the passing of a decree for judi- 
cial separation against the party.” 

1i. Prior to the amendment, 
which came into force on December 22, 
1964, only that spouse. in whose favour 
decree for judicial separation had been 
granted. was entitled to maintain peti- 
tion under Section 13 of the Act for 
dissolution, of marriage by divorce but 
not the other spouse. Thus, before the 
date the amendment as introduced by 
sub-section (1-A) of Section 13 became 
operative, the decree for judicial sepa- 
ration dated July 9, 1958 having been 
passed on the petition of wife in her 
favour. the husband had no locus standi 
to maintain petition under Section 13 


on the basis of that decree. It is only 
by virtue of amendment that either 
spouse, whether decree for judicial 


separation has been granted in favour 
of one or the other. has been given the 
right to file petition under Section 13. 
If a decree for judicial separation had 
been passed in favour of a spouse prior 
to the date the amendment came into 
force, cause of action for the right to 
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file a petition under Section 13 would 
arise from the date of that decree prior 
to the date of that amendment. Once 
cause of action had arisen for the right 


. to file a petition prior to the date of 


amendment in favcur of the spouse 
only, to whom the decree had been 
granted anj the other spouse was under 
disability -o avail of that right. that 
right became exercisable by that spouse 
alone. in ‘whose favour the decree was 
massed. The question that arises is whe- 
ther the amendment intervening the 
continuity of cause of action vesting 
that right in one spouse and denying it 
to the other has conferred that right on 
the spouse. to whom it had been denied 
prior to emendment. Both the right 
inhering in one spouse and the corres- 
ponding disability, from which the 
other spouse suffered, having arisen and 
been entailed prior to the date of am- 
endment and that right being a substan- 
tive right with corresponding disability. 
the amendment could not adversely af- 
fect that right or remove corresponding 
disability unless the amendment is 
retrospective in operation either by ex- 
press provision to that effect or the in- 
ference of its retrospective effect follows 


from necessary implication or intend- 
ment. 
12. There cannot be any gaïinsay~= 


ing the proposition and that bas also 
been conceded by the counsel for the 
husband that right to maintain a peti- 
tion, whether by the husband or by the 
wife, anc in the present case by the 
husband, under Section 13 of the Act 
is a substantive right. That substantive 
right arose out of the decree. dt./- July. 9, 
1958. when passed in favour of the wife 
only to the wife and not to the husband 
A the dəcree had been passed against 


13. There is neither any express 
provision nor any implied indication in 
Section 13 as amended to show that in 
its application the amendment is retros- 
pective so as to additionally confer that 
substantive right on a spouse. who by 
virtue of the pre-amendment provision 
stood divested or deprived of it. It is a 
well recognised canon of construction 
of statute that enforcement of a fresh 
enactment or of an amendment of an 
existing law, in so far as a substantive 
provision is concerned is prospective ini 
its operation or applicability unless it 
has been expressiy or impliedly provid- 
ed that fresh enactment or amendment 
is retrospective in its- operation. In case 
of enforcement of a procedural provi- 
sion of law, the consequence of its ap- 
plicability is just the converse. A pro- 
cedural provision when enforced is 
retrospective in its operation and gov- 
erns perding cases unless the legislative 
authority enacting it has, by express 
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provision or necessary implication, made 
it prospectively applicable and drawn 
it out of the clutch of automatic retros- 
pective application. 


14, It is only on the footings of 
a decree passed on or after December 
22, 1964 when sub-section (1-A) of Sec- 
tion 13 became operative that a spouse 
other than the one. in whose favour a 
decree has heen granted for judicial 
separation, can maintain a petition 
under that sub-section. Right to main- 
tain petition had accrued only to the 
wife under Section 13 as it stood prior 
to the date the amendment came into 
force and no such right arose to tthe 
husband thereunder. On the date of 
the decree, husband was denied ‘the 
right to meintain the petition under 
Section 13. Exclusive privilege in the 
wife to exercise that right vested in her 
and corresponding denial of that right 
to the husband ran parallel from the 
date of the decree upto the date of am- 
endment of sub-sec, (1-A) of Section 13. 
Sub-s. (1-A) has in its scope failed to vest 
a husband. against whom. decree had 
been passed prior to its enforcement, 
with the right of maintaining a peti- 
tion, of which he stood divested. Thus 
the amendment has failed to come to 
the rescue of the husband and is help- 
less in enabling him to maintain the 
present petition. Sub-section (1-A) of 
Section 13 as introduced by the åm- 
endment Act in 1964, could apply to the 
petition filed by the husband after the 
date of amendment, if it provided that 
petition under Section 13 after the am-~ 
endment would be maintainable by a 
spouse in whose favour no decree 
been pasa prior to the amendment. 
The legislature having not made sub- 
section (1-A) of Section 13 of the Act 
retrospective in its operation by taking 
within its scope the right to maintain 
petition denied to a spouse, agzinst 
whom decree had been passed prior to 
the date of amendment, the husband 
has no locus standi to present the peti- 
tion filed by him. 


15. Sub-section (I-A} of Sec. 13 
says that elther party to a marriage, 
whether solemnized before or after the 
commencement of. this Act, may pre- 
sent a petition for the dissolution of the 
marriage by a decree of divorce. It has 
been made retrospective only with re- 
ference to the date of marriage. The 
provision says thet it shall apply to cases 
of all marriages. whether solemnized 
before or after the commencement. of 
the Act. The provision implies that 
after amendment either spouse can 
make a petition, whether married before 
or after the Act came into force. It 

eans all married persons, who are 
Hindus, can file a petition. Prior to the 
amendment, a petition under Section 13 
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in relation to the ground of non-resump- 
tion of cohabitation for a period of two 
years or more after a decree for judicial 
separation had been passed was main- 
tainable only by the decree-holder. In 
the present case, the wife being the 
decree-holder, she alone can maintain a 
petition under that section. The provi- 
sion, hewever, Coes not at all say that 
it shall apply. whether decrees for judi- 
cial separation have been passed before 
or after the amendment. Im the absence 
of any indication to that effect in the 
amendment as introduced by  sub-sec- 
tion (1-A) of Section 13, it cannot be 
held thet it applies to decrees obteined 
prior to its amendment. In that view 
of the matter, the husband cannot 
maintain the petition by virtue of sub- 
section (1-A) of Section 13 on the ground 
thet he was a party to decree for judi- 
cial separation obtained by wife against 
him. Thus, I find that the view takeni 
by the trial Court on the joint discus+ 
sion of issues Nos. 1 and 2 is not sus+ 
tainable. I set aside the finding under 
these two issues and hold that the peti< 
tion of the husband is not maintainable 


_ 46. ‘The argument of the counsel 
for the husband thet the view taken by. 
the trial Court on issue No, 4 is errone+ 
ous has no force. Clause (a) of sub- 
section (1) of Section 23 of the Acf 
provides that in any proceeding under 
the Act. whether defended or not, if ‘the 
Court is satisfied that any of the grounds 
for granting relief exists and the peti- 
tioner is not in any way taking advan“ 
tage of his or her own wrong or disabi- 
lity for the purpose of such relief and 
there is no unnecessary or improbable 
delay in instituting the proceedings, 
then and in such a cage but not other~ 
wise, the Court shall decree such relief 
accordingly, 


17. No ground has been made out 
against- the neglectful and cruel conduct 
of the husband being responsible for 
desertion of the wife in the wake of 
his remarriage end the wife having been 
granted decree for judicial separation 
because of that desertion. It is -the 
conduct of the husband, which compelled 
the wife to desert him and led to the 
decree for judicial separation. The view 
taken by the trial Court on this issue 
is fully warranted and does not admit 
of any doubt. The husband stands con- 
demand for his own misconduct of 
desertion of his wife He is dis- 
entitled to reap dividend of decree of 
divorce passed as a result of his own 
misconduct. No accommodation can be 
shown to him. He is estopped by his 
act and conduet from seeking dissolu< 
tion of marriage. The applicability. of 
Section 23 (1) (a) of the Act irresistibly 
follows and so does the consequence of 
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dismissal of the petition filed by the 
busband under Section 13 of the Act. 


18 In the result, the appeal 
fails and is disallowed. There will, 
however, be no order as to costs, 

Appeal disallowed, 
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Guru Nanak University and others, Res- 
pondents, 

Civil Writ No. 
29-3-1972. 

Index Note:— (A) Education —~ 
Punjab University Calendar, 1970, Regu- 
lations 10-A and 10-B — Interpretation 
of clause (iii) of Beg. 10-A. 

Brief Note:— (A) Internal assess- 
ment of each paper forms part of that 
paper and the paper is to be considered 
as one consisting of question paper set at 
the examination and internal assessment 
in respect thereof. 

. S. Thapar, for Petitioner; Gur- 
bachan Singh and Roop Chand for Res- 
pondents. 


ORDER :— The petitioner joined the 
Khalsa College, Amritsar, in M. Sec, Agri- 
culture for 1970-72 Session. He ap- 
peared in the University examinations 
of Part I in April, 1971. He was de- 
dared ‘Fail’ on the ground that he had 
not secured 50% marks in the internal 
assessment relating to ‘theory papers 
OI & IV. This petition has been filed 
to challenge the decision of the Univer- 
sity that 50% marks in internal assess- 
ment relating to each theory paper 
were required to pass in the examina- 
tion, The contention of the petitioner 
s that 50 per cent marks out of the ag- 
tregate meant for internal assessment 
n respect of all the papers and not 50 
per cent marks in respect of each paper 
separately were required to be obtained 
oy him in order to pass the examination 
which he did. Written statement has 
been filed by all the respondents. It is 
not necessary to Zo into the pleas raised 
by the respondents because the decision 
% this writ petition depends on the 
‘nterpretation of Regulations 10-A and 
L0-B at pages 123 and 124 of the Punjab 
University Calendar, 1970, which have 
been adopted by and are. thus, appli- 
rable to the Guru Nanak University, 
These regulations read as under :— 

“10-A. The minimum number of 
marks required to pass each part of the 
axamination shall be 50 per cent sepa~ 
tately in x 

(i) each theory paper, 
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ii) each practical and oral, 
(iii) Internal assessment, and 
(iv) thesis or dissertation. 


10-B. Twenty per cent of the fotaf 
marks in each subject, separately in 
theory and practical. shall be reserved 
for internal assessment.” 


2. The interpretation placed by 
the respondents is that a candidate 
must obtain 50 per cent marks relating 
to internal assessment in each paper 
separately and if he does not do so, he 
cannot be declared to have passed the 
examination. I regret J cannot agree to 
the interpretation canvassed by the res- 
pondents, Regulation 10-A in unambigu- 
ous terms provides that in order to 
succeed, every candidate must obtain 50 
per cent marks separately in each 
theory paper, each practical and oral, 
and internal assessment. Either inter- 
nal assessment is a part of each paper, 
theory as well as practical and oral, or 
it is not. If it is considered as a part 
of each paper, then all that Regulation 
10-A means is that including the marks 
obtained in internal assessment, each 
candidate must obtain 50 per cent marks 
in each paper as a whole. that is in- 
eluding the internal assessment for 
which purpose 20 per cent marks have 
to be reserved under Regulation 10-B. 
If internal assessment is not to be con- 
sidered as a part of a paper, then the 
only requirement of Regulation 10-A is 
that the examinee must obtain 50 per 
cent marks in the internal assessment 
as a whole considering it as one paper, 
that is. the aggregate of internal assess~ 
ment marks in respect of all the papers, 
theory as well as practical and oral. If 
that was not the intention of the autho- 
rities maki regulations, it could 
have been made more explicit. The 
language used cannot bear any other 
interpretation. In any case if the langu- 
age is ambiguous, the benefit of the 
ambiguity has to be given to the candi- 
date. In my opinion, internal assess- 
ment of each paper forms part of that 
paper and the paper is to be considered 
as one consisting of question paper set 
at the examination and internal assess- 
ment in respect thereof To illustrate, 
if a paper carries 100 marks the ques- 
tion paper in respect thereof to be an- 
swered in the examination will be of 80 
marks and 20 marks will be reserved for 
internal assessment. In order to pass 
the examination in that paper, the 
candidate is required to obtain 50 marks 
by aggregating the marks obtained in 
the paper answered at the examination 
and the marks allotted for internal as- 
sessment in respect thereof, The candi- 
date is not required to obtain 50 per 
cent marks separately out of 80 marks 
of the papers answered at the examina~ 
tion and 20 marks reserved for the inter~ 
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mal assessment. In addition thereto, the 
candidate will have to obtain 50 wer 
cent marks out of the aggregate marks 
reserved for internal assessment in res- 
pect of all the papers for the examina- 
tion. For example if there are six 
papers of 100 marks each, the marks 
reserved for internal assessment will be 
120 out of which the candidate must 
secure 60 marks in order to pass the 
examination. 

3. It is admitted by the learned 
counsel for Guru Nanak University 
“that the petitioner has secured 50 per 
cent marks out of the aggregate 120 
meant for internal assessment as a whole 
and has thus complied with the require- 
ment of Regulation -10-A (iii). Ee has 
also obtained more than 50 per cent 
marks in each theory paper and practi- 
cal including internal assessment marks, 
so that the petitioner has complied with 
the requirements of Regulation 10-A 
(i) and (ii) as well. Accordingly he 
should have been declared as having 
passed the examination. Instead he 
oe pa wrongly declared as having 


[Pr. 1) 


4, For the -reasons given above. 
I accept this writ petition and quash 
the result of the petitioner already de- 
cleared. and direct the Guru Nanak Uni- 
versity to declare the result of the peti- 
tioner.in accordance with the interpreta- 
tion of Regulations 10-A and 10-B as 
made above. Since the matter was res 
integra. I leave the parties to 
their own costs, 


l Petition allowed, 
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A. D. KOSHAL, J. 
Modan Singh, Appellant v. Mst. 
Sham Kaur and others, Respondents. 


Civil Regular Second Appeal No. 
1519 of 1965. D/- 30-11-1971, against 
decree of the Court of Jagmar Singh, 
Dist. J.. Bhatinda D/- 30-7-1965, 

Index Note:— (A) Hindu Adoptions 
and Maintenance Act (1956), Section 16 
— The presumption to be raised under 
this Section is only a rebuttable 


S pre- 
sumption, (Para 2) 

Index Note :— (B) Deed — Construc- 
tion — The words “he would perform 


all religious rites and after my death 
would be owner of my property of every 
kind from generation to generation and 
none will have an objection to this” in 
the document cannot be construed to 
operate as a testament. ILR 11 Cal 463 
(PC). AIR 1968 Punj 37 (FB). Follow- 


JP/JP/F554/72/GK0/BNP 





Modan Singh v. Sham Kaur (A. D, Koshal J.) 


A.L E. 

ed. AIR 1931 PC 109, Distinguished. 
(Para 3) 
Cases . Referred: Chronological Paras 


AIR 1968 Punj 37 = 1967 Cur LJ 
628 {FB), Ranjit Singh v. Garija 3 


Singh 

(1963) R. Second Appeal No. 301 
òf 1961, D/- 4-2-1963 (Punjh 
Surja Ram v. Sukh Ram 3 


AIR 1931 PC 109 = 58 Ind App 
148, Krishna Rao v. Sundara 
Siva Rao a 

{1885) ILR 11 Cal 463 (PC) = 12 
Ind App 72, Fanindra Deb 
Raikat v. Rajeswar Das 


3 
H. S. Brar, for Appellant; S. S. 
Mahajan. with N. S. Bhatia and G. R, P, 
Singh, for Respondent No. 1. 


JUDGMENT :— This is a second 
appeal by Modan Singh defendant No. 1 
and the facts leading to it are these. 
His father’s first cousin Sher Singh ex- 
ecuted on the 14th of September, 1961, 
a deed of adoption (Exhibit D.1) the 
relevant portion of which runs thus: 

“I, therefore, in possession of my 
full senses by written adoption deed 
adopt my nephew Modan Singh son of 
Jangir Singh as a son and from today 
Modan Singh has been recognised as 
my natural son. He would perform all 
religious rites and after my death would 
be owner of my property of every kind 
from generation to generation and none 
will have any objection to this. Jangir 
Singh consents to the making of adop- 
tion by me.’ 

After Sher Singh’s death his sister 
Sham Kaur and his other sister’s son 
Bant Singh brought a suit challenging 
deed Exhibit D.1 as a mere paper tran- 
saction which did not operate to make 
Modan Singh defendant No. 1 an ad- 
opted son of Sher Singh. Modan Singh 
defendant No. 1 contested the suit and 
contended that he was validly adopted 
by Sher Singh as a son and also that 
the deed of adoption operated as a 
testamentary disposition of property in 
his favour. 


At the trial evidence was led on be~- 
half of Modan Singh defendant No. 1 to 
the effect that the ceremony of giving 
and taxing in relation to the alleged ad- 
option had taken place about 10 years 
earlier to the execution of deed Exhi- 
bit D.1. This evidence was disbelieved 
by boih the Courts below and it was 
held by them that the alleged adoption 
was irvalid inasmuch as no actual giv- 
ing and taking of Modan Singh defen- 
dant No. 1 hed taken place and also 
becausa the consent of his natural 
mother to the adoption had not been 
obtained. They further concluded that 
deed Exhibit D.1 could not be construed 
as a testamentary disposition of property 
by Sher Singh in favour of Modan 
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Singh defendant No. 1. Both these 
findings have been challenegd before me 
on behalf of Modan Singh defendant 
No, 1. 


2. Reliance has first been placed 
by learned counsel for the appellant on 
Section 16 of the Hindu Adoptions and 
Maintenance Act, 1956, which states: 


“Whenever any document registered 
under any law for the time being in 
force is produced before any Court pur- 
porting to record an adoption made and 
is signed by the person giving and the 
person taking the child in adoption, the 
Court shall presume that the adoption 
has been made in compliance with the 
provisions of this Act unless and until 
it is disproved.” 





Courts below were right in coming to 
the conclusion that presumption which 
had to be raised in view of deed Exhi- 
bit D.1 being a registered document had 
been rebutted. They took into conside- 
ration the circumstance that deed Exhi- 
bit D.1 did not mention that any cere- 
mony of giving and taking had taken 
place about 10 years prior to its execu- 
tion and that. on the other hand, it 
specifically stated that the adoption was 
effective from the date of such execu- 
tion only. In my opinion, the circum- 
stance ig all important and knocks the 
bottom out of the stand taken by Modan 
Singh defendant No, 1 that the adoption 
ceremony had taken place 10 years ear- 
lier to the execution of the deed. The 
entire oral evidence led by him in sup- 
port of that stand was, therefore, right- 
ly held to be unreliable and if that be 
so, the alleged adoption must be held to 
be invalid inasmuch as it is not Modan 
Singh’s case that any ceremony of giving 
and taking took place at any other 
time. The finding of the Courts below 
about the invalidity of the adoption is 
thus not open to any exception and is 
hereby affirmed. 


3. I also find myself in agree- 
ment with the Courts below in holding 
that the above quoted portion of deed. 
Exhibit D.1 cannot be construed to ope- 
rate as a will executed by Sher Singh 
in favour of Modan Singh defendant 
No. 1. The words “he would perform 
all religious rites and after my death 
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would be owner of my property of every 
kind from generation to generation and 
none will have an objection to this” oc- 
curring in he deed and sought to be 
construed as a testament. state merely 
the fact of the adoption and nothing 
else. They do not inténd to lay down 
that Sher Singh bequeathes his property 
to Modan Singh defendant No. 1 but 
only that because Modan Singh defen- 
dant No. 1 had been adopted as his son, 
he would inherit the property of Sher 
Singh just as a son inherits the property 
of his father. No intention to make al 
will can. on a fair reading of the deed, 
be gathered from its contents. In simi- 
lar circumstances the same view was 
taken in Fanindra Deb Raikat v, Raie- 
swar Das, (1885) ILR 11 Cal 463 (PC) 
and Ranjit Singh v. Garja Singh, 1967 
Cur LJ 628 = (AIR 1968 Punj 37 (FB)). 


4, Learned counsel for Madan 
Singh defendant No. 1 has drawn my 
attention to Krishna Rao ‘v. Sundara 
Siva Rao, AIR 1931 PC 109. and Surja 
Ram v. Sukh Ram. Second Appeal No. 


301 of 1961, decided by Harbans 
Singh, J. (as he then was) on 4-2-1963 
(Punj). In Krishna Rao’s case the rele- 


vant portion of the deed 
‘was: 


“As I have had no issue I have 
brought you up while you were young 
and have adopted you and celebrated 
your Upanayanam, etc. and have chosen 
you as a son; so I have communicated 
this fact to the revenue authorities and 
got your name registered for the office 
of the karnam held by me. Further, you 
shall be my son and you shall be en- 
titled to my entire property as a son.” 
The writer of the deed was a Brahmin 
and a karnam and their Lordships were 
of the opinion that he must have been 
well aware that the document could not 
of itself constitute an adoption inasmuch 
as a formal ceremony was essential for 
that purpose. They further observed 
that it was reasonable to assume that the 
writer must have been fully aware of 
the fact which was admitted before them 
that no actual adoption took place and 
also to assume that his anxiety was to 
do all he could to secure the succession 
of the alleged adoptee to his office as 
karnam. Their Lordships concluded that 
in these circumstances the deed was 
liable to be construed as having a testa~. 
mentary effect in favour of the alleged 
adoptee. The case is clearly distinguish- 
able from the present one in which the 
executant of deed Exhibit D.1 was an 
illiterate Jat who presumably never 
knew what the legal requirements of a 
valid adoption were and who contented 
himself with just writing out a deed 
of adoption in the belief that it was 
good enough to clothe Modan Singh de- 
fendant No. 1 with the status of an ad- 


of adoption 
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opted son which, however, has nof 
turned out to be the case. No inten~ 
tion can be imputed to Sher Singh in 
these circumsiances to make a testamen~ 
tary disposition of his property in fav- 
our of Modan Singh defendant No, 1 to 
whom the property was being left mere- 
ly as an inheritance by virtue of the 
relationship created under the deed. 


Regular Second Appeal No. 301 of 
1961, D/- 4-2-1963 (Puni) (supra) is a 
ease In which the deed in questicn was 


worded thus: 

“ æ œ first, Surja Ram will be 
our son and will inherit like a natural 
son and secondly after my demise Surja 
Ram will be the owner of all property 
movable and immovable and the brit.” 
Inheritance as a son was spoken of sepa- 
rately from the right to become owner 
of the property in question after the 
demise of Suria Ram and that is why 
it was beld that the deed was liable to 
be construed as a testamentary disposi- 
tion of property although the adoption 
failed. This case can also. therefore, not 
be an authority for the proposition. that 
deed Exhibit D.1 should be construed 
ito be the will of Sher Singh bequeathing 
all his ea ee! to Modan Singh defen~ 


dant No 
5. For the reasons stated, the 
appeal is dismissed but with no order as 


to costs, 
Appeal dismissed, 
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(V 60 C 36) 
C. G. SURI, J. 

Mal Singh and another, Plaintiff-Ap~ 
pellants v. Ram Kaur. Defendant-Res-~ 
pondent, 

Second Appeal No, 1748 of 1961, DJ- 
29-9-1971. 

Index Note :— (A) Custom (Punjab) 
— There is a custom in Tarkhans Com- 
munity of divorcing a woman by repudia- 
tion and the repudiated woman is free to 
remarry in the lifetime of her first 
husband. (Para 4) 

Index Note:— (B) Evidence Act 
(1872), Section 114 — Parties living as 
husband and wife for 25 years is evi- 
` dence of marriage by habit and repute, 

(Para 5) 

Cases Referred: Chronological Faras 
AIR 1968 SC 142 = (1967) 3 SCR 

789. Gurdit Singh v. Mst. An- : 

_ grez Kaur 4 
(1962) 64 Pun LR 1179 = 1962 

Cur LJ 533, Mt, Angrez Kaur > _ 

v. Gurdit Singh 4 
(1913) 19 Ind Cas 460 = 1913 Pun 
LR 177, Ishar Singh v. Mt, Budhi 


JP/KP/F550/72/GKO 


Mal Singh v. Ram Kaur (C. G. Suri J3 





A.LE. 


Jagan Nath Seth for Appellants; 
K. C. Puri, with S. K. Goyal. for Rese 
pondent. 

JUDGMENT :— A suit filed by the 
plaintiff-appellants for a declaration of 
title cr in the alternative for possession 
of the land in dispute was dismissed by 
the trial Court and the first appeal filed 
by the plaintiffs had also remained un- 
successful The ee have. there- 
fore, come to this Court, in second ap- 
peal under Section 100 of the Code of 
Civil Procedure, 


2. Dharam Singh. the first cousin 
of the plaintifi-~appellants, was a join? 
owner with the appellants, of the land 
in dispute. He owned a half share while 
the other half share belonged to the 
appellants. Dharam Singh died on 
August 28, 1944 and the mutation of suc+ 
cession, copy Exhibit P-7, was attested 
in favour of Smt. Ram Kaur. defendant- 
responcent. who was described as the 
wicow of the deceased during those 
mutation proceedings. The mutation 
order had been duly attested in favour 
of the defendant-respondent in an open 
gathering of the village on December 19, 
1946 and there is a note in the register 
of mutations that the appellants had fil- 
ed an „appeal egainst that mutation of 
succession and that this appeal had been 
dismissed on December 18, 1947. 


3. The dispute about succession - 
fo Dharam Singh’s half share in the land 


‘was not agitatel in any Court for a 


period of more than twelve years until 
the present suit was filed by the plain~ 
tiff-appellants in October, 1960. It was al- 
leged that Ram Kaur respondent was not 
the lawfully wedded wife of the deceased 
and that she had no right to succeed 
+o Dharam Singh’s half share in the land. 
The plaintiffs claimed to be in posses- 
sion and sought a declaration that they 
were owners of the entire land. In the 
alternative a decree for possession of 
the deceased’s half share in the land in 
dispute had been prayed for. 


4, The parties joined issues on 
about half a dozen points. The plaintiff. 
appellants’ relationship with the deceas« 
ed was also made a point in controversy 
even though the defendant-respondent 
had admitted that the appellants were 
the first cousins of her deceased hus- 
band. The learned trial Court had ac~ 
tually found on the basis of an acciden- 
tal amission in a certified copy of the 
shaira nasab, Exhibit P-1. that the 
plaintiff-appellants were not proved to 
be collaterals of Dharam Singh deceas= 
ed. The learned lower appellate Court 
has upset this finding of the trial Court 
as also the finding that Ram Kaur was 
proved to be the lawfully wedded wife 
of the deceased. The reason given was 
that Ram Kaur could not have lawfully 
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- remarried Dharam Singh during the life- 
time of her first husband. The parties 
are tarkhans who are shudras and are 
as such admittedly not included in the 
ftwiee born classes of Hindus. It is also 
in evidence that the tarkhans own and 
cultivate lands and are in such matters 
The strict princi- 






Singh v. Mt. Budhi, 
460 (Lah), that amongst Sikh Jats of 
tebsil Shakargarh of district Gurdaspur, 
the custom of divorcing a woman by 
repudiation was in existence and that 
the repudiated woman was free to re- 
marry in the lifetime of her first hus- 
band. The marriage was legally valid 
even in the absence of proof of any 
ceremony of marriage in karewa or cha- 
dar andazi form. Reference could also 
be made in this connection to a Single 
Bench decision of this Court in Mt, An- 
grez Kaur v, Gurdit Singh, (1962) 64 
Pun LR 1179. Question and answer 
No. 20 of the Riwaj-i-am of Ferozepore 
district to which area the parties be- 
long was brought to the notice of the 
Court. It records that among the Jats 
and other Hindus, divorce is normally 
impossible but that the custom of.a man 
turning out his wife was well recog- 
mised and that she was at liberty to re- 
marry. The institution of divorce by 
repudiation was found to be widely re- 
cognised in the neighbouring districts of 
Ferozepore, Jullundur, Ludhiana and 
Ambala ete. The Single Bench deci- 
sion in Angrez Kaur’s case was affirmed 
on appeal by the Supreme Court in Gur- 
dit Singh v. Mst. Angrez Kaur, AIR 
1968 SC 142. It was observed by ‘the 
Hon’ble Judge that a custom existed 
amongst the Hindu Jats of Jullundur 


district which permitted a dissolution of 


the marriage by a husband divorcing 
his wife by turning her out of the 
house and that the divorced wife could 
enter into a valid marriage with an- 
other person even in the lifetime of her 
first husband. While dealing with ‘the 
record of-customs in the Riwaj-i-am of 
Jullundur district the Hon’ble Judges 
of the Supreme Court were pl 
observe as follows:— 


“It is well-settled that though the 
entries in the Riwaj-i-am are entitled 
to an initial presumption in favour of 
their correctness irrespective of the 
question whether or not the custom. as 
recorded, is in accord with the general 
custom, the quantum of evidence neces- 
sary to rebut that presumption ill. 
however, vary with the facts and cir- 
cumstances of each case, 
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If the Riwaj-i-am is a reliable and 
trustworthy document, has been care- 
fully prepared, does not contain within 
its four corners contradictory statements 
of custom, and in the opinion of the 
Settlement Officer is not a record of the 
wishes of the persons appearing before 
him as to what the custom should he, 
in those circumstances the Riwaj-i-am 
would be a presumptive piece of evi- 
dence in proof of the special custom se? 
up therein. If, on the other hand, the 
Riwaj-i-am is not a document of the 
kind indicated above, then such a Riwaj- 
i-am would have no value at as a 
presumptive piece of evidence. 

_ _ Held, in the light of the above prin- 
ciples that the Riwaj-i-am of the Jullun- 
dur district was unreliable and could 
not prove that there was no custom of 
divorce among the Hindu Jats of this 
district.” 

5. In the present case, there was 
overwhelming evidence that Smt. Ram 
Kaur and Dharam Singh had been living 
together as husband and wife for a num-= 
ber of years and that they were being 
taken as such by the world at large. 
Dharam Singh had transferred mortgagee 
rights In certain parcels of land in favour 
of Smt. Ram Kaur in the years 1942 and 
1945 as may be evident from the muta« 
tion orders, copies Exhibits D-1 and D-2. 
The lady igs described in these mutation 
entries as the wife of the transferor. The ` 
mutation of succession was attested in 
her favour in an open gathering in the 
village after the death of Dharam Singh. 
The appellants had not raised any ob- 
jection to the validity of her marriage 


discharge the onus placed on Smt. Ra 
Kaur of proving the 





6. I. therefore, find that the lower 
appellate Court had given erroneous rea- 
sons for upsetting the finding of the trial 
Court on the issue with regard to the 
validity of the marriage between Smt 
Ram Kaur and the deceased. 
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In any case, the entry which 
had been made in the register of muta- 
tions to the knowledge of the plaintiff- 
appellants in 1946, had given them notice 
that the widow was setting up hostile 
title. The period of limitation for filing 
a suit for possession or for declaration 
had, therefore, started running against 
the appellants with the attestation of 
the mutation entries in December, 1946. 
The appellants had not filed any suit for 
declaration or for possession for a period 
of more than fwelve years after that 

mutation order. The revenue records 
show that Smt. Ram Kaur was shown as 
@ co-owner with the appellants of a half 
share in the land and thet she was in 
possession through some tenants from 
whom she was realising a share of the 
produce as rent. If the appellants at- 
cept that entry about Smt. Ram Kaur 
being a co-sharer with them of a half 
share in the land then it would imply 
that the appellants concede Smt. Ram 
Kaur’s right to succeed to Dharam Singh 
as his widow. If they deny Smt. Ram 
Kaur’s marriage with the deceased, then 
they only seek to treat the respondents 
as a trespasser and it is not open to them 
to try to take advantage of the rulings 
which lay down that the possession of 
one co-sharer cannot be adverse to the 
other co-sharers. Smt. Ram Kaur is not 
claiming anything more than the deceas- 
ed’s half share in the land and there is 
no question of her setting up any ad- 
verse possession against the appellants 
in respect of their own half share in the 
land. If Smt. Ram Kaur’s title to the 
other half share in the land is denied 
then it would imply that she was not 
in possession of any part of the land as 
a co-sharer and that her possession was 
hostile and adverse to the knowledge of 
the appellants. The appellants cannot 
have it both ways. If they want to 
treat Smt. Ram Kaur’s possession to he 
that of a co-sharer they must accept her 
as the lawfully wedded wife of Dharam 
Singh and as such entitled to succeed to 
his share; or the other alternative is that 
Smt. Ram Kaur'’s possession may be 
treated to be as that of a mere trespas~ 
ser and the suit having been filed more 
than twelve years after the hostile title 
tad been set up to the appellants’ know- 
ledge. it was rightly found by the two 
Courts below to be time barred. 


8. I, therefcre, find that by custom 
prevailing amongst the parties. Smt. Ram 
Kaur could re-marry Dharam Singh 
during the lifetime of her first husband 
who had repudiated the marriage by 
turning her out of his house and that 
sne had actually remarried Dharam Singh 
in karewa form a number of years be~ 
fore his death and that the plaintiff-ap-~ 
pellants’ suit filed in 1960 was hopelessly 
time barred, whether it be taken to be 


Sewti Devi v. Kanti Parshad 


A.L R. 
for a declaration of title or for posses- 
sion of lard. The mutation entry made 
to the appellants’ knowledge in 1946-47 
was tantamount to the setting up of a 
hostile title by the widow and this had 
given a start to the running of the 
pericd cf limitation against the appel- 
lants, irrespective of whether they want« 
ed to file a suit for declaration of title 
or for possession over the Jand, 


9, The appeal has no force and 
fs, therefore, dismisséd. Shri Puri, the 
learned counsel for the respondent. does 


mot press for costs, . 
Appeal dismissed, 





AIR 1973 PUNJAB & HARYANA 126 
(V 60 C 37) 

HARBANS SINGH, C. J. 

BAL RAJ TULI, J. 


Smt. Sewti Devi, Appellant v. Kanti 


AND 


. Parshad and others, Respondents, 


Letters Patent Appeal No. 528 of 
1970, D/- 9-8-1972 against judgment of 
B. S. Dhillon, J. in S. A. No. 98 of 1965, 
D/~ 26-3-1970. 


Index WNote:— (A) Limitation Act 
(1908), Art. 120 — Accrual of cause of 
action — When the name of the defend- — 
ant was entered in the revenue records 
without a denial of the claim by the 
plaintiff, his right had been effectively 
invaded or jeopardised and it was at 
that time the cause of action acerued to 
the plaintiff. R. S. A. No, 98 of 1965, 
D/- 26-3-1970 (P. & H.), Reversed. (Case 
law discussed), (Para 6) 

Brief Note-— (A} When the defend- 
ant received the half share of the pro- 
perty every year in consequence of the 
mutation in the revenue records it was 
a continuation of the original cause of 
action and therefore a suit filed after 
lapse of the requisite period from the 
date of the original cause of action was 
barred by time. (Para 6) 


Index Note:— (B) Evidence Act 
(1872), S. 115 — Estoppel — When the 
claim of the defendant was admitted and 
mutation was allowed in his name by 
the plaintiff the plaintiff cannot be 
allowed to change the position after lapse 
of many years. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1960 SC 335 = (1960) 2 SCR 
253, Mst. Rukhmabai v. Lal 
Laxminarayan 5 
AIR 1956 Puni 230 = 58 Pun LR i 
461, Niemat Singh v. Darbari 


Singh 

AIR 1922 Leh 94 = ILR 3 Lah 
43. Muhammad Hanif v, Ratan 
Chand 4 


LP/LP/H20/72/MvJ . 
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AIR 1919 Oudh 80 = 54 Ind Cas 
317, Bhagwan Bakhsh Singh A p 
Sant Prasad 4 
AIR 1917 Lah 293 = 1917 Pun Re 
79, Ghulam Hussain v. Saifullah 


Khan 6 
{1909) 1 Ind Cas 556 (All). Robert sa 

Skinner v. Shanker Lal £ 
{1909) 1 Ind Cas 557 = 5 AN LJ 

$37, Akbar Khan v, Turaban 6 

H. L. Sibal Sr. ane with S., C. 
Sibal. Advocate and N. K, Sodhi, for Ap- 
pellant; N, C. Jain with V. K. Gupta. for 
Respondent No. 1. 

JUDGMENT:—— Tulsi Ram was the 
original owner of the land in suit. He 
had three sons Sant Lal, Harbans Lal 
and Baru. Baru died in 1927 leaving 
behind his widow Smt. Raji Harbans 
Lal died a year or two later leaving be- 
hind his widow Smt, Daropadi. Smt Raji 
died in 1945 without any issue and the 
estate of Baru was divided between Sant 
Lal and Smt. Daropadi half and half. 
Sant Lal died on August 17, 1956. leav- 
ing behind his widow Smt. Ram Piari, 
four sons, namely, Kanti Parshad alias 
Kenta Parshad. Mani Ram alias Mani 
Karan, Devi Dayal and Amrit Lal, and 
three daughters. namely, Smt. Pushpa 
Wati, Smt. Sona Devi and Smt. Savitri 
Devi. Smt. Daropadi died in 1958 leav- 
ing behind one daughter, Smt. Sewti 
Devi appellant. The land in suit is 
situate in three villages and the muta- 
tions with regard to the estate of Baru 
after the death of Smt. Raji were sanc- 
tioned in favour of Sant Lal and Smt. 
Daropadi half and half in June, 1945, in 
the absence of the parties on the attesta- 
tion of the Lambardars of the villages: 
It is the admitted ease of the parties 
that the land in suit was under the ten- 
ants and chakotedars and Sant Lal used 
to realise the batai from them and hand 
over half of it to Smt, Daropadi during 
her lifetime. In 1961, Smt. Sewti filed 
a suit against Kanti Parshad and others, 
the heirs of Sant Lal, in the Court of 
Revenue Officer, Ambala. claiming rendi- 
tion of accounts with regard to the 
amounts recovered by them from the 
tenants and payment to her of her one- 
half share. 


It was stated in para 1 of the plaint 
that Sant Lal, father of defendants 1 to 
4 and 6 to 8 and husband of defendant 5 
of that suit and Smt, Daropadi widow 
of Harbans Lal. mother of the appellant, 
were OWUeTs in possession of the land 
in suit in equal shares. Sant Lal had 
died on August 17. 1956, and the heirs 
did not pay one-half share of the rent 
realised with regard to the land to Smt. 
Daropadi Devi and after her death to the 
appellant, that is. Smt, Sewati. Kanti 
Farshad and other heirs of Sant Lal 
filed a written statement in which para 1 
of the plaint ‘was admitted as correct, 
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that is, Sant Lal and Smt. Daropadi Devi 
were owners in possession of the land 
in suit ir. equal shares. It was further 
pleaded that one-half share of the rent 
realised from the tenants had been paid 
to Smt. Daropadi Devi during her life 
time and Smt, Sewti had no right to file 
the suit for rendition of accounts. It 
was further stated that there was no 
question of rendition of accounts because 
after the death of Smt. Daropadi Devi 
the husbend of Smt, Sewti had been re- 
ceiving the produce of her share along 
with the defendants, that is. Kanti 
Parshad and others. Kanti Parshad ap- 
peared as a witness in that suit and rei- 
terated that he and Smt, Daropadi used 
to receive the batai from the tenants and 
the amount of chakota half and half and 
that the land was being managed by him 
and Smt. Daropadi Devi, 

It is clear from these three docu- 
ments, that is, the plaint. the written 
statement and the statement of Kanti 
Parshad in the Revenue Court. that the 
claim of Smt. Sewti to one-half share of 
the land in suit had not been denied and 
it was pleaded that Smt. Daropadi had 
been paid one-half share of the produce 
every year. Smt. Sewti filed proceed- 
ings for partition before the Revenue 
Officer in 1961 which prompted Kanti 
Parshad, Mani Ram, Devi Dayal and 
Amrit Lal to file the suit, out of which 
the present appeal has arisen. for a dec- 
laration to the effect that the plaintiffs 
were owners of 2/3rd share of the land 
in suit and that they had been wrongly 
recorded. as the owners of one-half in 
the jamabandis. The uit was filed 
against Smt. Sewti, defendant 1. and 
widow and daughters of Sant Lal, de- 
fendants 2 to 5. It was claimed that on 
the deata of Smt. Raji on February 5, 
1945. her 1/3rd share was succeeded to 
by Sant Lal alone and not by him and 
Smt. Daropadi in equal shares because 
Harbans Lal had pre-deceased Smt. Raji. 
Sant Lal thus became the owner of 2/3rd 
share, that is, 1/3rd his own and 1/3rd of 
Baru. By mistake the revenue autho- 
rities, instead of attesting the muta- 
tion of inheritance in favour of Sant Lal 
exclusively, effected the mutation in 
favour of Smt. Daropadi and Sant Lal 
in equal shares in the absence of the 
parties, which mistake has continued to 
persist. 

ieee The suit was resisted by Smt. 
Sewti who asserted that her mother had 
succeeded to the estate of Smt, Raji half 
and half along with Sant Lal and her 
claim te that one-half share had been 
accepted by Sant Lal. Estoppel and 
limitation were also pleaded. On the 
pleadings of the parties, the following 
issues were framed:— 

1. Whether Sant Lal alone was en- 
titled to succeed to the estate of Baru 
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fm the hands of Smt. Raji? 


2. Whether there was any special 
custom governing the parties according 
to which Smt. Daropadi could equally 
succeed with Sant Lal to the estate of 
Baru in the hands of Smt. Raii? 

3. Whether the plaintifis are estop= 
ped from filing this suit? 

4, Whether the suit fs barred by 
limitation? 

5. Relief. 

The learned trial Court decided all the 
issues in favour of the plaintiffs and 
decreed their suit on August 24, 1963. 
The appeal of Smt. Sewti_was dismissed 

y the learned first appellate Court on 
Beptanbies 14, 1664, and her second ap- 
peal was dismissed by the learned Single 
Judge on March 26, 1970. The present 
appeal under Clause 10 of the Letters 
Patent has been filed against the judg- 
ment and decree of the learned Single 
Judge with his lave 


3. The learned counsel for the 
appellant has argued that the decision 
of all the Courts with regard to issues 
T, 3 and 4 is erroneous in law. Smt 
Raji died on February 5, 1945. and the 
mutations with regard to the share of 
her husband Baru were sanctioned in 
favour of Smt. Daropadi and Sant Lal 
in equal shares and the entries in the 
revenue records were made encerdincly. 
Not only that the entries in the revenue 
records were made but Sant Lal accept- 
ed that position and. gave her one-half 
of the produce of the land received from 
the tenants and chakotedars every year. 
Thus the right of Smt. Daropadi to suc- 
ceed to the estate of Baru after the death 
of his widow Smt. Raji along with Sant 
Lal in equal shares was recognised by 
Sant Lal and was never objected to. The 
respondents admitted the claim of Smt. 
Daropadi and after her death of Smt. 
Sewti-appellant to one-half of the land 
fn the suit for rendition of accounts 
which Smt. Sewti filed against the res~ 
pondents in the revenue Court. It was 
only when she filed the suit for partition 
on the basis that she was owner of one- 
half of the land in suit that Kenti 
Parshad and other plaintiffs filed the suit 


for declaration that they were entitled 


to 2/3rd share of the land, 


4. The matter can be looked af 
în two ways. that is, either Smt. Daro- 
padi was entitled to inherit the estate 
of Baru after the death of hig widow 
Smt. Raji equally with Sant Lal or she 
was not so entitled. If she was entitled 
to succeed, then the plaintiff-respondents 
have no case. If she was not entitled 
to succeed and her right to succeed was 
accepted and acknowledge by Sant Lal, 
then the suit filed by the plaintiff-res- 
pondents is clearly barred by time. The 
challenge to the right of Sant Lal to 
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succeed to the estate of Baru after the 
death of his widow Smt. Raji to the ex- 
clusion of Smt. Daropadi, was made by. 
Smt. Daroradi right from the beginning, 
Thus there was not only an invasion but 
an erosion of that right in February, 
11945. or in any case in Juné, 1945, when 
the mutations. were sanctioned. Those 
mutations and the consequent entries in 
the revenue records were never challeng- 
ed by Sant Lal during his lifetime nor 
were they challenged by the plaintiff- 
respondents till they filed the present suit, 
The cause of action for the present suit, 
therefore, arose to Sant Lal or his succes+ 
sors-in-interest on the first day when Sanf _ 
Lal’s exclusive right was invaded and nof 
when the suit for rendition of accounts 
was filed or the proceedings for partition 
of the land were taken by Smt. Sewiti. 
Tt was not a case in which in spite of 
the entries in the revenue records Sant 
Lal continued to enjoy 2/3rd share of 
the property and not one-half. If that 
had been the case, every successive in- 
vasion of his rights would have given 
im a cause of action because unless he 
was deprived of his legitimate share of 
2/3rd. he had no cause to seek a declara- 
tion by filirg a suit, 


In that case it could be said that the 
cause of action arose to the’ plaintiff. 
respondents when Smt. Sewti filed the 
proceedings for partition of the land, 
As I have said above, in this case Sant 
Lal admitted the right of Smt, Daropadi 
to one-half of the estate left by Baru 
after the death of his widow end he 
curtailed his own right on that day 
because of <he claim put forth by Smt. 
Daropadi which he did not resist. It 
eannot, therefore, be said that the suit 
for rendition of accounts filed by Smt. 
Sewti in the revenue Court or the filing 
of the partition proceedings gave a fresh 
cause of action to the plaintiff-respond- 
ents. The cause of action had accrued 
to Sant Lal. the predecessor-in-interest 
of the plaintiff-respondents on the death 
of Smt. Raji, when Smt, Daropadi as< 
serted ther right to half of the estate left 
by her, The various decisions relied 
upon by the learned counsel. for the 
plaintiff-respondents are, therefore, dis~ 
tinguishable on this basis, These judg- 


ments are :— . 
1. Robert Skinner v. Shanker Lal 
(1909) 1 Ind Cas 556 (All). In that case, 


defendant's name was entered in the 
khewat of the property in suit in spite 
of plaintiffs’ objections. by order of the 
Settlement Officer. on the 5th of May, 
1899. On tke strength of the entry, the 
defencant, on the 5th of May, 1903. in- 
stituted a suit for profits of the share 
in respect of which he had got his name 
entered. On the 27th of . July. 1905, 
plaintiffs brought the suit for decleration 
of their right to property. It was held 
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that the plaintiffs got a fresh cause of 
action for asking for a declaratory 
decree. when the defendant sued for pro- 
fits on the 5th May, 1903, and the suit 
was, therefore. within time. It is ap- 
parent from the facts that apart from the 
revenue entry no other damage was done 
to the right of the plaintiffs. The first 
damage to their right was done by the 
suit filed on May 5. 1903, by the defend- 
ant for profits of his share. 


2. Muhammad Hanif v. Ratar 
Chand, AIR 1922 Lah 94. In that case, 
the defendant denied the title of the 
plaintiff in 1895 which gave him a cause 
of action to sue for a declaration but he 
remained in joint possession of the undi- 
wided portion of the t and his 
enjoyment thereof was not interfered 


with. It was held that when fresh pro~ 


ceedings for partition began and the de- 
fendant again denied plaintiffs title to 
a share there was a fresh invasion of 
the plaintiffs title which gave him a 
resh cause of action. It is apparent that 
the defendant’s denial of plaintiffs’s title 
in 1895 had no effect on the enjoyment 
of the property by the plaintiff and, 
therefore, there was no need for him to 
file a suit till his right was jeopardised, 


3e Bhagwan Bakhsh Singh v. San? 
Prasad, (1920) 54 Ind Cas 317 = (AIR 
1919 Oudh 80), In that case, it was held 
thet where a person continues’ in pos- 
session of his property İn spite of a con- 
trary entry appearing in the Khewat, no 
question of limitation or adverse pos- 
session can arise in a suit filed by 
for declaration of his title. 

4, Niamat Singh v. Darbari Singh, 
ATR 1956 Punj 230, wherein it was held 
fas per head note A) that— 


“If an adverse entry is made against 
a person who is in actual physical pos- 
session of the property and if he con- 
tinues to retain possession of the said 
property despite this entry in the re- 
venue papers he is under no obligation 
to bring a suit. If, however, his rights 
are actually jeopardised by the actions 
or assertions of the defendant. then he 
must take -proceedings within six years 
from the date of such actions or asser- 
tions. In other words, the time begins 
to run not from the date on which an 
adverse entry is made but from the date 
on which there is a fresh denial of the 
plaintiff's rights.” 

In that case, one Naunid Singh. a 
resident of village Barwala of the Delhi 
State died in the year 1935 leaving be- 
hind him Darbari Singh. a son by one 
wife, and Niamat Singh and Chhotu Ram 
defendants sons by another wife. On 
June 14, 1935. the parties appeared be- 
fore a Revenue Officer and the land left 
by the deceased was mutated equally in 
the names of each of the three sons, 
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Shortly thereafter, the second wife of 
the deceased gave birth to a posthumous 
son by the mame of Bhup Singh. The 
parties again appeared before the Re- 
venue Officer in the year 1938 and the 
said officer mutated the land in the 
names of all the four sons. On August 
25, 1949. Darbari Singh brought a sujt 
for a declaration that he was the owner 
in possession of one-half share in the 
estate of his father and that the remain- 
ing half hare belonged to his step- 
brothers, the defendants. The trial Court 
eed a decree in favour of the plain- 
tiff and that decree was upheld by the 
District Judge in appeal. The defend- 
ants were dissatisfied and filed a second 
appeal in the High Court and it was cona 
tended on their behalf that the time 
began to run from April 26. 1938, when 
the second mutation was sanctioned and 
consequently. the suit was barred by 
time as it was instituted in October. 1949, 
long after the expiry of the period of six 
years prescribed by Art. 120 of the Limi- 
fation Act. The plaintiff. on the other 
bana alleged that the suit was well 
time as he was in joint posses- 
aon of the land in suit and the period 
of limitation commenced not on the date 
on which the adverse entry was made 
but on the date when his rights were 
actually interfered with, He became 
aware of his rights in the land on Janu- 
ary 20, 1944, on which date the Punjab 
High Court held in a suit in which he 
appeared as a witness that the tribe to 
which he belonged was governed by the 
rule of chundawand. From that date the 
suit was within time. Since a great re- 
liance has been placed on this judgment, 
T have set out the facts in detail in order 
to show the distinction between them 
and the facts of the present case. 


_In the present case. it is nowhere 
stated that Sant Lal was not aware of 
his right to inherit the estate of Baru 
after the death of his widow Smt. Raji 
to the exclusion of Smt, Daropadi and 
that the plaintiffs also did not become 
aware of that position till they filed the 
suit, It is significant to note that even 
in 1961 they accepted that Smt. Sewti 
was entitled to one-half share of the 
produce of the land received from the 
tenants and chakotedars in the course of 
the suit before the Revenue Court for 
rendition of accounts. The cause of 
action in the present case had arisen to 
Sant Lal on the death of Smt.. Raji and 
from that date the suit was clearly 
barred by time even on the decision in 
Niamat Singh’s case, AIR 1956 Puni 230 
on which great reliance has been placed. 


5, The learned counsel for the 
plaintiff-respondents has strongly relied 
on the observations of their Lordships of 
the Supreme Court in Mst, Rukhmabai 
v. Lal Laxminarayan, AIR 1960 SC 335, 
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contained. in paras 31 to 33 of the re- 
port. In our opinion, however, those ob- 
servations go against the plaintiff-res~ 
pondents. In para 33, their Lordships 
stated the legal position as under :— 


“The right to sue under Art. 120 of 
the Limitation Act accrues when the de- 
fendant has clearly and unequivocally 
threatened to infringe the right assert- 
ed by the plaintiff in the suit. Every 
threat by a party to such a right, how~ 
ever ineffective andinnocuousitmay be, 
cannot be considered to be a clear and 
unequivocal threat so as to compel him 
to file a suit. Whether a particular threat 


gives rise to a compulsory cause of- 


action depends upon the question whe- 
ther that threat effectively invades or 
jeopardizes the said right.” 

In the instant case the claim was as- 
serted by Smt. Daropadi in 1945 and her 
claim was admitted by Sant Lal. Since 
Sant Lal’s right had been effectively in- 
vaded or jeopardised by the assertion of 
her right by Smt. Daropadi, it was at 
that time that the cause of action ac- 
erued to Sant Lal to file a suit for cec- 
laration that he alone was entitled to the 
estate of Baru after the death of his 
widow Smt. Raji : 3 


- 6. Akbar Khan v. Turakan, 
(2909) 1 Ind Cas 557 (All) a decision of 
a Division Bench of the Allahabad High 
Court. the facts were that in 1904 the 
plaintiffs sued for a declaration that they 
were entitled to certain property men- 
tioned in the plaint. In 1895, the name 
of the defendant was entered in the re~ 
venue papers in respect of this property 
and the title of the plaintiffs was deni- 
ed. It was held that the limitation ap- 
plicable to the suit was that prescribed 
by Art, 120, Schedule II to the Limia- 
tion Act, 1877, and.should ‘be computed 
from the date on which the cause of 
action arose. It was further held that 
the cause of action arose in that case in 
1895. and the suit was consequently 
barred by time. The fact-that in 1903, 
the defendant successfully resisted the 
plaintifis’ attempt to have the khewat 
entries corrected did not give the plain- 
tiffs a fresh cause of action. The refusal 
to. have the entry corrected was a con- 
tinuation of the origina] cause of acticn. 
These observations sauarely apply to tne 
facts of the present case, Every time 
Smt. Daropadi claimed and received oné- 
half of the produce of the land from 
Sant Lal on account of her share, it was 
continuation of “the original cause, of 
action. The filing of the suit for ac- 
counts and the proceedings for partition 
by Smt. Sewti were also continuation of 
the original cause of action which had 
arisen to Sant Lal in 1945. To the same 
effect is the judgment of a Division 
Bench of the Lahore High Court in 
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Ghulam Hussain v. Saffullah Khan, AIR 
1917 Lah 293. . 

- In that case. the plaintiffs father 
sold a certain land to the defendants in 
1886. Apart from the sale the plaintiffs 
and defendants were co-sharers in the 
shamilat. Partition proceedings were 
commenced in 1899 in respect of the 
shamilat, and the plaintiffs urged that 
they were entitled to the share which ap- 
pertained to the Jand sold by their 
father. ‘The defendants alleged that the 
sale in their favour included the share 
of the shamilat. In March. 1900, the 
Settlement Officer decided the question 
in defendants’ favour. The partition 
proceedings were then stayed for some 
time owing to civil litigation relating to 
some other land, but in 1907. they were 
resumed at the instance of the defend- 
ants and the plaintiffs then renewed 
their claim. The defendants replied that 
the matter had been settled iby the 
Settlement Officer’s decision of March, 
1900. In 1909, the plaintiffs sued for a 
declaration that they were entitled to ` 
the share of the shamilat appertaining 
eee land sold by their father. It was 


“(1) that the defendant’s act in mov- 
the Revenue Authorities in 1907 to 
proceed with the partition did not con-= 
stitute an attack on the plaintiffs’ title. 
inasmuch as the - defendants were _ co- 
sharers in the shamilat apart from their 
purchase from plaintiffs’ father and as 
such had a right to apply for partition; 
. (2) that the resistance by the defend- 
ants in 1907 to the plaintiffs’ claim was 
merely a reiteration of their former 
resistance and did not constitute a fresh 
invasion of the plaintiffs’ title, so that 
the plaintiffs’ suit was barred by Arti- 
cle 120 of the Limitation Act.” 

On the basis of the above discussion, we 
hold that the-suit of the plaintiffs was 
barred by time as the cause of action 
for the suit had really arisen in 1945 on 
the death of Smt. Raji or on the sanc- 
tioning of the mutations in favour of 
Sant Lal and Smt. Daropadi in equal 
shares with regard to her estate. The 
suit having been filed in 1962 was clear- 
jw barred by time. Issue No. 4 is, there- 
fore. -decided against the plaintiff-res- 
pondents. 


T. The decision of issue No. 1 has 
mot been challenged before us and, there- 
fore. the decision of the lower Courts on 
that issue is affirmed, . 


8 -© Issue No, 3 relates to estoppel 
and in the facts of this case we are of 
the opinion that the plaintiffs are estop- 
ped fram filing the present suit, in view 
of the conduct of their father Sant Lal 
during his lifetime and their own con- 
duct till they filed the suit out of which 
the present appeal has arisen, Sani Lal 


- 
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and the plaintiff-respondents had admit- 
ted that Smt. Daropadi, and after her 
death Smt. Sewti as her heir. were en~- 
titled to half of the land left by Tulsi 
Ram. That land had gone to his three 
sons in equal shares after his death and 
after the death of Baru and his: widow 
that 1/3rd share was inherited by Smt. 
Daropadi widow of Harbans Lal and Sant 
Lal in equal shares. This state of affairs 
had been brought about by Sant Lal by 
admitting the claim of Smt. Daropadi to 
half of the estate of Baru after Smt. 
Raji's death and the pleintiff-respondents 
cannot be allowed to change their pasi-~ 
tion after the expiry of 17 years. Issue 
No. 3 is also decided against the plain~ 
tiff-respondents. 


9. The result is that this appeal 
succeeds and-is accepted. The suit of 
the plaintiff-respondents is dismissed 
with costs throughout. 

Appeal allowed. 
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Puran Singh, Appellant v. The State 
of Punjab and others, Respondents. 
Letters Patent Appeal No. 458 of 
1969. D/- 28-7-1972 against judgment of 
Jain, J: in C. W. No, 1697 of 1967, 
D/- 5-8 1969. 


Index Note:— (A) East - Punjab 
Holdings (Consolidation and Prevention 
of Fragmentation) Rules (1949), R. 18 — 
Validity of — Rule is intra vires S. 42 
of the Act — (X-Ref:— E. P. Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act (50 of 1948) Ss. 42 & 46 
(2) (ff)). 1971 Cur LJ 30, Overruled. 

(Para 8) 
. Brief Note:-— (A) It was taken for 


granted by the Legislature and the rule-- 


making authority that the parties who 
file objections and appeals against the 
repartition to various officers under Sec- 
tion 21 of the Act shall also exhaust the 
last remedy provided by section 42 of 
the Act with speed and that is why a 
period of six months has been provided 
by the rule-making authority in Rule 18. 
The power of the State Government to 
act under section 42 of the Act suo motu 
at any time has not been curtailed, The 
period of limitation bas been prescribed 
only for an application to be made under 
section 42 of the Act. Both the provi- 
sions of the section and the rule are thus 
reconciled, (Para 6) 

Moreover, Clause (ff) was added to 
section 46 (2) of the Act by the Legis- 
lature giving power to the rule-making 
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authority to make rules prescribing the 
period of p for any application 
under the Act more than ten years after 
the enactment of section 42 in the Act. 
The power to prescribe period of limita- 
tion was expressly and consciously given 
by the Legislature to the rule-making 
authority and, being in accordance with 
the objects of the Act. cannot be struck 
down as ultra vires. 1971 Cur LJ 30. 
Overruled; 1966 Cur LJ (Puni) 362. 
ReL on; 1968 Delhi LT 78, Distinguished. 
(Para 7) 
Index Note:— {B} Constitution of 
India, Art. 226 — Certiorari — Where 
the petitioner has explained that the im- 
pugned order has been passed in his ab- 
sence which explanation was accepted as 
sufficient by the Additional Director, 
Consolidation of holdings and he waived 
the limitation, it cannot be said that the 
Additional Director had erroneously ex- 
tended the period of limitation on ex- 
traneous grounds — Hence writ- of cer- 
tiorari cannot be issued. . AIR 1952 SC 
319, Rel on — (X-Ref:— E, P. Holdings 
(Consolidation and Prevention of Frag- 
mentation) Rules (1949), R. 18). 
. (Para 10) 
Chronological 
1971 Cur LJ 30 = 1971 Pun LJ 
59, Palas Singh v. State of 


Pun 8 
1968 Hab a LT 78. M. C. Rahbar v, i 
Union of India 4 

ILR (1967) 2 Punj & Har 89, Sewa 
Singh v. State of Punjab E 
1966 Cur LJ 362 = JLR (1966) 2 
Punj 745, Sher. Singh v.. State 
of Punjab : . 8 
AIR 1952 SC 319 = 1952 SCR 696, 
Ebrahim Aiboobakar v. Custodian 
General of Evacuee Property 


New Delhi 
1888) 21 "OBD 313 = 53 JP 84, 
< Reg. v. Income-tax Commr., 10 
G. S. Grewal, for Appellant; Gurba- 


.chan Singh, for Advocate-General Pun- 


jab. (for Nos. 1 and 2) and Roshan Lal 
Sharma (for Nos. 3 to 6), for Respond- 
JUDGMENT:— Jiwan Singh and 
others fled a petition under Arts. 226 
and 227 of the Constitution af India for 
the issuance of a writ of certiorari for 
quashing the order of the Additional 
Director, Consolidation of Holdings, dated 
21-7-1967. a copy of which was filed as 
Annexure ‘A’ to the writ petition. 
Written statements were filed on ‘behalf 
of Puran Singh and Shankar Singh. sons 
of Sunder Singh, in whose favour the 
arder had been made by the eet 
e 
writ petition was allowed by a learned 
Single Judge of this Court on the ground 
that the application under section 42 of 
the East Punjab Holdings (Consolidation 
and Prevention of Fragmentation} Act, 
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1948. (hereinafter called the Act), had 
been made beyond the period of six 


months prescribed by Rule 18 of the East 
Punjab Holdings (Consolidation and Pres 
vention of Fragmentation) Rules, 1949, 
(hereinafter ealled the Rules). and that 
the delay in filing the application had 
been condoned by the learned Additional 
Director, Consolidation of Holdings, on 
wholly extraneous grounds. In coming 
to that conclusion, the learned Judge 
relied on a Division Bench judgment of 
this Court in Sewa Singh v. State of 
Punjab, ILR (1967) 2 Punj and Har 89, 
and refused to go into the merits of the 
ease. Puran Singh has filed the present 
appeal under clause 10 of the Letters 
Patent against the judgment of the learn- 
ed Single Judge. 

2. This appeal was earlier heard 
by us and accepted on October 19. 1970, 
on the ground that rule 18 of the Rules 
was ultra vires section 42 of the Act 
with the result that the application under 
section 42 could be made at any time 
. and could not be dismissed on the ground 
of limitation as had been held by the 
learned Single Judge. ‘That judgment 

since been reported as Puran Singh 
v, The State of Punjab, 1971 Cur LJ 30. 

3. An application for leave to ap- 
peal to the Supreme Court (S. C. A. 16 
of 1971) was then filed and in that ap- 
plication it was pointed out that sec- 
tion 46 (2) (ff) of the Act, which had 
mot been brought to our notice at the 
hearing of the appeal, authorised the 
State Government to frame a rule pro- 
viding the period of limitation for filing. 
applications under section 42 of the Act. 
At the hearing of that application, it was 
submitted by the learned counsel for the 
State of Punjab that the appeal might 
be reheard. The learned counsel for the 
respondents to that application had no 
‘objection to that course being adopted. 
Accordingly. by our order dated April 


28, 1972, we set aside- our judgment deli-. . 


vered on October 19, 1970 and directed 
that this appeal may be set down for 
hearing on May 19, 1972. Due to certain 
reasons. the appeal could not be heard 
till today. 

4. The Jearned counsel for the 
appellant has again argued that rule 18 
of the Rules is ultra vires'section 42 of 
the Act and in support of his submission 
reliance has been placed on the judg- 
ment of the Delhi High Court (K. S. 
Hegde, C. J. now a Juane of the 
Supreme Court). in M. Rahbar v. 
Union of India, 1968 Delhi Er 78, as was 
done earlier. The section under .con- 
sideration in that case was section 24 of 
the Displaced Persons (Compensation and 
Rehabilitation) , Act. (44 of 1954). and 
rule 104 of the Displaced Persons (Com- 
pensation and Rehabilitation) Rules, 1955, 
which are as under :-—- 
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“Section 24(1), The Chief Settlemen? 
Commissioner may at any time call fon 
the record of any proceeding under this 
Act in which a Settlement Officer, an 
Assistant Settlement Commissioner, an 
Additional Settlement Commissioner. a 
Managins Officer or a Managing Cor- 
poration has passed an order for the 
purpose of satisfying himself as to the 


‘legality or propriety of any such order 


and may pass such order in relation 
thereto as he thinks fit, 

x x x x x x 

x x èë xX x x 
Rule 104(1) A petition for revision 
under the Act shall be drawn up and 
presented in the same manner and with- 
in the same period aS a memorandum of 
appeal ‘and be accompanied by a 
copy of the order sought to be revised, 
x x x x x x 
a x” 
a parity of tason. it is 
serie sgt 

gives the power to the State Governmenf 
to satisfy itself as to the legality or prom 
priety of any order passed, scheme pres 
pared or confirmed or repartition made 
by any officer under this Act after calling 
for or examining the record of any case 
at a time and that time cannot hg 
curtailed by the rule-making authority, 
The case before the learned Chief Jus 
tice of Delbi High Court is. however, 
distinguishable from the instant case, In 
the Displaced Persons (Compensation and 
Rehabilitation) Act. there is no provision 
authorising the rule-making authority to 
provide ‘the périod of limitation for any. 
application made under the said Act. 
Section 48 (2) (ff) of the Act gives the 
power to the State Government to make 
rules providing for the “period within 
which application shall be filed.” This 
clause (ff) was added to section 46 of 
the Act by Punjab Act No. 20 of 1959 
and thereafter the State Government 


g” 


framed Rule 18 on 48-3-1960, which reads 


as under t— 


“18. Limitation for application under 
section 42. 


An application under section 42 shal 
be made within six months of the date 
of the order against which it is filed, 


‘Provided that in computing the 
period of limitation, the time spent in 
obtaining certified copies of the orders 
and the grounds of appeal, if any: filed 
under sub-section (3) or sub-section (4) 
of section 21, required to accompany the 
application, shall be excluded. 


Provided further. that an application 
may be admitted after the period of 
limitation therefor if the applicant satis- 
fies the authority competent to take 
action under section 42 that he had suffi- 
cient cause for not making the applica 
tion within such period.” 


ALE 


D 


section 42 of the Acê . 
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6. According to section 46 of the 
Act, rules can be framed with a view to 
tarry out the objects of the Act. The 
ybjects of the Act appear to be that the 
sonsolidation proceedings should be ter- 
ninated as expeditiously as possible. 
[his indication is quite clear from the 
deriods of: limitation prescribed . for 
various appeals in section 21 of the Act. 
tt was taken for granted by the Legis- 
ature and the rule-making authority 
hat the parties who file objections and 
ypeals against the repartition to various 
officers under Section 21 of the Act shall 
also exhaust the last remedy provided 
vy section 42 of the Act with speed and 
that is why a period of six months has 
sen provided by the rule-making autho- 
tity in rule 18. The State Government 
oy its delegate acting under section 42 
nas, however, been given the power to 
axtend the period of limitation prescrib- 
ed in rule 18, if the applicant satisfies 
the authority competent to take action 
that he had sufficient cause for not mak- 
ing ‘the application within such period. 

uine cases, on applications made 
after the period of. limitation, can be 
dealt with by the State Governmenf or 
its delegate under that part of the rule. 
The power of the State Government to 
act under section 42 of the Act suo motu 
at any time has not been curtailed, The 
period of limitation has been prescrib~ 
2d only for an application to be made 
under section 42 of the Act. It cannot, 
therefore, be said that the rule goes 
bevond section 42 of the Act and is, 


therefore, ultra vires. Both: the provi-. 


sions. have to be reconciled if they can 
be reconciled, which is the first principle 
of imterpretation of statutes. In this 
zase. we find that by the interpretation 
set out above, both the provisions of the 
section and the rule are reconciled 


7. Moreover, clause (ff) was added’ 
30 section 46(2) of the Act by the Legis- 
ature giving power to the rule-making 
vuthority to make rules prescribing the 
yeriod of limitation for any application 
inder the Act more than ten years after 
the enactment of section 42 in the Act. 
[here is no other provision under the 
Act under which an application has to 
xe made. The application hag to be 
nade only under section 42 of the Act 
tor which period of limitation has been 
yrescribed in rule 18 and  court-fee is 
orescribed in rule 19. The addition of 
Hause (ff) to section 46(2) of the Act, 
dyeing later in time than section 42, is 
to prevail in case of any conflict be- 
tween the two. It is, however, clear 
that it was present to the mind of the 
Legislature, while adding clause (ff) to 
section 46 (2) of the Act, that the State 
3overnment and the rule-making autho- 
‘ity will have -to prescribe the period 
of limitation only for applications under 


x 
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section 42 of the Act That power was 
expressly and consciously given by the 
Legislature to the rule-making autho- 
rity. and being in accordance with the 
objects of the Act. cannot be struck 
down as ultra vires. A similar view 
was taken by Narula, J. in Sher Singh 


:y, The State of Punjab, "1966 Cur IJ 


(Punj) 362. 


8. For the reasons given above, 
we hold that rule 18 of the Rules is 


intra vires section 42 of the Act and 
overrule oun decision in 1971 Cur 
30 (supra), 


9, While deciding the application 
under section 42 of the Act, the learned 
Additional Director, Consolidation of 
Holdings, noticed that the application 
before him was barred by time Puran 
Singh, appellant, was the petitioner be« 
fore him and he alleged that the dimer- 
sions of plot No. 301 were 8-8-4-3. In 
support of his assertion. he showed the 
pass-book which contained those dimen< 
sions. The report of the Assistant Con- 
solidation Officer revealed that the cor- 
rection in the dimensions of the plot was 
subsequently made in the absence of the 
petitioner. The Additional Director, om 
these facts, came to the conclusion that 
there was no evidence to show that the 
petitioner was heard before making the 
correction, waived the limitation and in 
view of the report of the Assistant Con- 
solidation Officer, set aside the rectifica- 
tion, The Jearned Single Judge was of 
the opinion that the period of limitation 
had been waived on extraneous grounés, 
We respectfully do not agree with that 
It was held by their Lordships 
of the Supreme Court in Ebrahim 
Aboobakar v. Custodian General of 
Ee gig: Property. New Delhi. AIR 1952 
, [— 


“Whether an appeal is competent, 
whether a party has locus standi to 
prefer it. whether the appeal in sub- 
stance is from one or another order and 
whether it has been preferred in proper 
form and within the time prescribed, are 
all matters for the decision of the ap- 
pellate Court so constituted. Such a ti- 
bunal falls within class 2 of the classi- 
fication of the Master of the Rolls.” 


10. The judgment of the Master 
of the Rolls referred to is Reg. v, In- 
come-tax Commr. (1888) 21 QBD 313. 
It was held in that case that even if the 
Tribunal decides such questions wrorg- 
ly. a writ cannot be issued against it for 
quashing the order. It cannot be said 
in the instant case that the period of 
limitation was extended on extraneous 
grounds. The appellant had explained 
that the impugned order had been pas- 
sed in his absence which explanation was 
accepted as sufficient by the Additional 
Director. We, therefore, hold that the 


Loi - 
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learned Single Judge was in error in 
accepting the writ petition on the ground 
that the Additional Director had errone- 
ously extended the period of limitation 
on extraneous grounds and had heard a 
time-barred application. 


11. For the reasons given above, 
we accept this appeal set aside the order 
of the learned Single Judge and remand 
the case to the learned Single Judge for 
decision on merits. We, however. leave 
pe parties to bear their own. costs of 
appe 

ù R Appeal allowed, 
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Smt. Surrinder Kaur. Appellant v. 
Gurdeep Singh, Respondent. 

F. A. F. O. No. 44-M of 1971 and 
Civil Misc, No. 1540 of 1972. D/- 7-6- 
1972 against order of Joginder Singh 
Mander, Dist. J.. Chandigarh, D/- 1-5- 
1971. 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 9 — Restitution of con- 
jugal rights — Defence of ‘cruelty — 
Cruelty which precedes withdrawal of 
one spouse from the society of the other 
that is important. (Para 3) 


Brief Note:— (A) ‘Cruelty’ whether 
physical, legal or mental is good defence 
in a petition, moved for restitution of 


‘conjugal rights. Section 9 requires that . 


the withdrawal of a spouse must be with- 
out reasonable excuse and -therefore it 
is the cruelty which has been shown by 
the deserted spouse towards the desert- 
ing spouse before the withdrawal cf the 
latter from the society of the former, 
which is of importance. The conduct. of 
‘the husband or wife, subsequent to the 
withdrawal by one from the society of 
the other. may at the most be relevant 
evidence to indicate their intentions or 
may be taken into consideration for ap- 
preciation of the evidence led in proof 
of the: excuse or excuses advanced for 
- the said withdrawal, but the same can- 
not be used to justify withdrawal. 
(Para 3) 
Index Note:— (B) Hindu Marriage 
Act (1955). S. 9 — Where a wife accepts 
employment without husband’s consent at 
a place different from his home, it would 
be reasonable to infer that she has 
withdrawn, without reasonable excuse, 
- from his society. AIR 1966 Madh Pra 
212 & AIR 1964 Puni 28, Rel. on. 
(Para 3) 
Index Note :—~— (C) Hindu Marriage 
Act (1955), S. 9 — Where the delay in 
filing petition under S, 9 is caused be- 


LP/AQ/H38/72/DVT ; 


ALR. 
cause of efforts made to secure the socie- 
ty of the other spouse, relief cannot be 
refused on ground of delay. AIR 1960 
Punj 422 & AIR 1962 Punj 195, Dis- 
tinguished. - (Paras 6, 7) 

Index Note:-— (D) Hindu Marriage 
Act (1955), S, 9 — Dismissal of earlier 
petition for non-payment of litigation 
expenses does not bar subsequent ap- 
plication. (Para 8) 
Cases Referred: Chronological Paras 


AIR 1963 Madh Pra 212 = 1965 
Jab LJ 1092, Gaya Prasad v, 
Mst. Bhagwati B 


AIR 1964 Punj 28 = 65 Pun LR 
ale. roe a Tirath Kaur v, Kirpall 


att 1962 Punj 195, Teja Singh v. 


Sarjit. Kaur 

‘ATR 1960 Puni 422 = 62 Pun LR 
127, Gurcharan. Singh v. Smt, l 
. Waryam Kaur 6 


` H. S.. Guiral. G. S. Gandhi with him 
for Petitioners; Narinder Singh, Advo- 
cate, H. S. Kathuria. Advocate with. him 
for Respondents. 


JUDGMENT:— The petition, giving 
rise to this appeal was instituted by 


Gurdip Singh (now the respondent) for 
restitution of conjugal rights under sec« 
tion 9 of the Hindu Marriage Act, 1955 
(hereinafter called the Aci) against 
Shrimati Surrinder Kaur. 


2.. His case was that he was mare 
vied to ker on 10-12-1961 at Ludhiana 
and thereafter they had been living as 
husband and wife, and were residing as 
such at Chandigarh.. On 31-12-1963. she 
left Chandigarh representing that she 
would be going to Ludhiana to see her 
mother. Thereafter, she did not return 
to his house. So, he made several efforts, 
even through - relations. to secure her 
society but she declined to return to his 
house. Therefore, in the year 1964. he 
moved petition under section 9 of the 
Act for restitution of conjugal rights 
against her,-but the said petition was 
allowed tc be dismissed for default as a 
compromise had been arrived at between 
them that she would be -residing with 
him at Chandigarh, When she did nol 
abide by the said compromise, he (the 
respondent) made efforts to secure her 
society and also approached relations fol 
help in the matter. All these effort: 
failed. and he moved the present peti 
tion and sought decree for restitution o 
conjugal rights on the averment, that she 
(the appellant) had withdrawn from hi! 
society without reasonable excuse, The 
petition was contested by Shrimati Sur- 
rinder Kaur. She admitted the factum 
of marriage but controverted the othe 
material allegations, of | Guardip. Singt 
and pleaded that hè showed no liking 
for her from the beginning. that he hac 
turned her put of his house át Chandi- 
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arh twice, that he had also doubted 
er character and that he failed to pay 
he amount of Rs. 150/- which had been 
ssessed as litigation expenses in the pre- 
ious petition and, as such. the present 
etition was not maintainable. Hence, 
e case was tried on. the following 
SSUES im 

1. Whether the respondent has with- 
lrawn from the society of the petitioner 
vithout any reasonable excuse? 

. 2. Whether the petition is not main- 
ainable without payment of previous 
itigation expenses? 

3. Relief. 

The learned District Judge, Chandi- 
‘arb, decided issue No. 2 against Shrimati 
jurrinder Kaur and, finding issue No, 1 
a the affirmative. he granted decree for 
estitution of conjugal rights in favour 
 Gurdip Singh. Aggrieved by the said 
lecree, Shrimati Surrinder Kaur has ap- 
yealed. The evidence was read out to 
ne and I heard the arguments and ex- 
mined the record. 


3. The facts, that the parties 
vere married at Ludhiana on 10-12- 
961, that they had been living as hus- 
rand and wife thereafter, that they hed 
ast resided ag such at Chandigarh till 
41-12-1963 when the appellant went to 
uudhiana, and has been residing with 
xwr widowed mother there since then, 
hat she has been in service as teacheress 
n Kaligidhar Khalsa Higher Secondary 
school, Ludhiana, since 1964, that Hira 
singh is the réal uncle of the appellant 
md he resides at Delhi and that, at 
east. once he had called the parties to 
Delhi for resolving their differences but 
le could not succeed therein, are amply 
zorne out by the evidence present on re- 
»rd and were not disputed. The learn- 
Xd counsel for the appellant challenged 
he decree with the contentions that the 
‘espondent had been guilty of cruelty 
vhich compelled her (the appellant) to 
eek shelter in the house of her mother, 
hat there had been delay in the making 
ff the petition and that the motive of 
he respondent in seeking restitution of 
‘onjugal rights was ulterior. as he wanted 
o divorce her and gince the previous 
tition should. be deemed to be pend- 
is the present petition was not com- 
detent. 


‘Cruelty.” whether physical, legal or 
nental, is good defence in a petition, 
noved for restitution of conjugal rights. 
The question for determination is as to 
whether it is the cruelty which preced- 
od the withdrawal of one spouse from 
he society of the other which is of im- 
yortance or the cruelty subsequent to 
such withdrawal] can be of any rele- 
vance. Jt is clear from section 9 of the 
Act that it is not the mere withdrawal 
>Ë one spouse from the society of the 
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ather, that could entitled the latter to 


seek decree for restitution of conjugal 


rights against the former. The deserted 
spouse has further to show that: th 
withdrawal from his or her society by 
the deserting spouse is without reason- 
able excuse Therefore, if my reading 
of section 9 of the Act is correct, I feel 
that it is the cruelty which had been 
shown by the deserted spouse towards 
the deserting spouse beforé the with- 
drawal of the latter from the society of 
the former, which is of importance, No 
human being, when at fault. would be 
bold enough to admit his default. Hav- 
ing regard to human nature. as it is, if 
unfortunately matrimonial relations are 
ruptured between husband and wife, 
both of them would be prone to invent 
versions and would not hesitate to throw 
blame for the estrangement on each 
other. The said estrangement is further 
bound to give rise to various suspicions 
in their minds against each other. There- 
fore. the conduct of the husband or wife, 
subsequent to the withdrawal by one 
from the society of the other. may at 
the most be relevant evidence to indi- 
cate their intentions or may be taken 
into consideration for appreciation of the 
evidence Jed in proof of the excuse or 
excuses advanced for the said with- 
drawal, but the same, in my opinion, 
cannot be used to justify the said with- 
drawal 


-, According to Hindu law, marriage is 
a holy union. The relationship between 
husband ‘and wife imposes upon each 
of them certain marital duties and gives 
each of them certain legal marital rights. 
The marriage imposes a duty on the 
husband to protect his wife. to give her 
a home to provide her with comforts and 
necessities of life within his means and 
to treat her nicely. It enjoins on the 
wife the duty of attendance, obedience 
ġo and veneration for the husband and 
to live with him wherever he may choose 
to reside. In the case in hand. the res- 
pondent was and is employed at Chandi- 
garh. Therefore. by entering into mar- 
Tiage with him. the appellant had placed 
herself under obligation to reside with 
him at Chandigarh, As the evidence 
stands, she did come to Chandigarh and 
resided with him till 31-12-1963. The 
respondent stated, and the appellant ad- 
mitted. that in the year 1963 she got 
herself employed as teacheress in the 
Khalsa Model School, Chandigarh Certi- 
ficate Exhibit P-2, issued by the Lady 
Superintendent of ‘that school. points out 
that she had worked as J. B, T. teacher 
from 2-5-1963 to 22-5-1963 in the said 
institution. Thereafter. she resigned 
from that institution and joined or re- 


‘joined as teacheress in Kalgidhar Khalsa 


Higher Secondary Schcol, Ludhiana, The 
respondent maintained that she had re- 
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signed from the Khalsa Model School. 
Chandigarh, without his consent and had 
gone back to Ludhiana where she had 
been working as teacheress in the school 
referred to above. Now. the circum- 
stance of the appellant’s resigning from 
the Khalsa Model School, Chandigarh, 
and joining service as teacheress in 
Kalgidhar Khalsa Higher Seccndary 
School Ludhiara, had, undoubtedly placed 
her in a situetion which has rendered 
her unable to discharge the marital 
duties. imposed upon her by marriage, 
towards the respondent, Judgments de- 
livered in Gaya Prasad v. Mst. Bhag- 
wati, AIR 1966 Madh Pra 212, and Smt. 
Tirath Kaur v, Kirpal Singh AIR 1954 
Puni 28. support the view that where a 
wife accepts service without husbang’s 
consent at a place different from his 
home, it would be reasonable to infer 
that she has withdrawn, without reason- 
able excuse, from his society. o 


4. - As indicated above, the res- 
pondent has sworn that the . appellant 
had resigned from the post held by 
her in the Khalsa Model School, Chandi- 
garh, and had joined service in Kalgi- 
dhar Khalsa Higher Secondary School, 
Ludhiana. against his will. The appellant, 
however, maintained that she had been 
Piven beatings and had been turned out 
by the respondent from his house twice 
during the pericd she remained in service 
at Chandigarh and she had to pass nights 
in the house of one Dayal Singh, located 
at Bajwara. The said Dayal Singh was 
not examined by the appellant for rea~ 
sons best known to her. The presump- 
tion, therefore, is that he was not pre- 
pared to give statement favourable to 
her. Now. if her aforesaid statement is 
read in the light of the contents of Ex 
hibit P-2. it would mean that she was 
beaten and was turned out of the house 
by the respondent during the period 
from 2-5-1963 to 22-5-1963. But then, 
as the evidence stands, she had lived 
with the respondent till 31-12-1963 i e 
sometime even efter the alleged bea<ings 
given to her. Letters Exhibits P-9. P-10 
and P-11, which were written by the ap- 
pellant to the respondent on 26-7-1963, 
19-8-1963 and 22-2-1964, point out that 
her relations with him had been cordial 
and she did not make any reference 
about the aforesaid alleged beatings given 
to her by him in any one of the said 
letters. So. the aforesaid circumstances 
and evidence belie the assertion of the 
appellant that she had been given beat- 
or turned out from the house. by 
the respondent, 


Now, when the appellant was not 
returning to the house of the respondent 
and she had joined service at Ludhiana, 
he could think of approaching the Court 
for legal remedy and .to- make inquiry 
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about certain fects aS well as about any 
suspicion that might have arisen in his 
mind. Therefore, letter Exhibit R/1, 
written by him on 9-4-1964. to the Prin- 
cipal, Khalsa Girls Higher Secondary 
Sct:ool, Ludhiana, to inquire about the 
date of birth and the date of appoint- 
ment of the appellant as he intended to 
produce the same in support of applica- 
tion for divorce, and -further asking her 
to inform him about her pay and gene= 
ral reputation, reads consistent with the 
circumstances and the situation in which 
he was then placed.. It is important to 
note that he did not state in the said 
letter Exhibit R/1 that he doubted the 
chastity of the appellant. Since the ap- 
pellant had deserted him and he wanted 
her society, it appears that he had 
written the said letter to know about 
the matters mentioned therein, thinking 
that he would _ require the same for 
making the application which he could 
have wrongly described as that of 
divorce, Having failed to secure the 
society of the appellant, the respondent 
made petition under Section 9 of the 
Act on 11-11-1964, Copy Exhibit R/3 of 
the order dated 21-7-1965, passed in that 
petition, shows that he was required to 
pay Rs, 150/~ as expenses of the litiga+- 
tion to the appellant. The appellant ad- 
mitted in her statement, that the said 
petition was dismissed since the afore- 
said expenses of litigation had not been 
paid to her. The respondent, however 
maintained that he did not pursue the 
said petition because of the compromise 
and the assurances given by the relations 
of the appellant that she would be re- 
turning to his house, The respondent 
further stated that he had been making 
efforts. by approaching the appellant and 
her mother at Ludhiana and also by 
writing and approaching Shri Hira Singh 
at Delhi, for obtaining the society of 
the appellant during the years 1966, 
1967. 1968 and in the beginning of the 
year 1969. The appellant admitted, dur~ 
ing cross-examination, that Shri Hira 
Singh had called her as well as the res- 
pondent to Delhi but their differences 
could nct be resolved. There is suffi- 
cient evidence, which will be discussed 
hereunder, which supports the assertion 
of the respondent that he had been 
making efforts to secure the society of 
the appellant during the aforesaid years. 
The appellant.. when asked as to whe- 
ther she was prepared to live with the 
respondent, during cross-examination, 
stated categorically that she was not pre- 
pared to go with him under any cir- 
cumstances and under any condition. of 
course irdicating that she apprehended 
danger from him. The explanation that 
she apprehends danger from the respond- 
ent is not, however, borne out by tha 
evidence or circumstances of the case. 





1973 

5. The first act of cruelty. alleg- 
ed by the appellant that she had been 
given beatings and turned out from his 
house by the respondent twice at Chandi« 
garh, as indicated above, has not been 
substantiated as the best evidence: that 
could have been available to the appel 
lant from Dayal Singh. has not been 
produced. The second act of cruelty. 
stated by the appellant, and pointed out 
by copy Exhibit R/4, is that on 2444 
1965 when the appellant had come to 
the Court at Chandigarh to appear in 
the previous petition. moved under Sec< 
tion 9 of the Act by the respondent, he 
{the respondent) had uttered one or two 
abuses to her. No question, suggesting 
that the respondent had addressed any 
abuses to the appellant or that he had 
held out any threat to her when she ap- 
peared in the aforesaid petition, had 
been addressed to him during cross-ex-« 
amination, Even otherwise, if it is taken 
that the respondent had spoken some 
harsh words to the appellant, when she 
had come to Chandigarh in the pres 
vious petition moved by him, it would 
not necessarily constitute cruelty because 
at that time the parties were facing litiga- 
tion and the appellant might have spoken 
the same with a view to bring her 
round. The third act of cruelty, stated 
by the appellant and her witness. Shri 
mati Gurnam Kaur R. W, 2. and sups 
ported by report Exhibit R/5 made by 
the appellant at Police Station Ludhiana 
is that on 23-6-1969 the respondent, 
along with his brother and some person 
of bad character, had approached tha 
appellant at Ludhiana and held ouf 
threat of murder to her and even gave 
beating to her, The respondent, how- 
ever, admitted that he had gone with 
his brother to Ludhiana on 23-6-1969 to 
inquire from the appellant as ta what 
her future programme was, and he 
denied emphatically the allegation that 
he had given any beating to the appel~ 
fant on thet date. Now. when the res- 
pondent had been making all efforts to 
secure the society of the appellant. there« 
fore, it sounds probable that he might 
have gone to Ludhiana with his brother 
to prevail upon the appellant to return 
to his house. The possibility that the 
appellant took that opportunity and made 
report to the police with a view to deter 
the respondent; cannot be excluded, 


True, Piara Singh R. W. I stated 
Ehat in the month of April, 1964. the 
respondent had quarrelled with the ap- 
pellant and had asked her to put off the 
bangles which he had given to her at 
the time of marriage, and that he had 
then pacified him. Shrimati Gurnam 
Kaur R. W. 2 bad also stated. that the 
respondent had told her that the ap- 
pellant was not to his liking. Parma- 
nand “R. W. 3 maintained that in the 
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year 1964 the respondent had come to 
his house and told him that the appel- 
lant and her mother were not good and 
he wanted to mend them through the 
Police and that he showed photograph of 
some girl saying that he intended to 
marry that girl and wanted to get rid 
of the appellant and that in October, 
1969, i. e.. after institution of the present 
petition, the respondent stated in a meet- 
fing that he wanted the appellant to 
execute deed of divorce and he shouted, 
after the meeting that he would forcibly 
abduct the appellant, Shrimati Jagir Kaur, 
R. W. 4 stated that the respondent had 
been coming to Kalgidhar Khalsa Higher 
Secondary School, Ludhiana. and had 
been addressing abuses to the appellant. 
But. surprisingly no question, suggesting 
that the respondent had quarrelled with 
the appellant or had asked her to return 
the bangles to him, in presence of Piara 
Singh, or that respondent -had ever 
spoken to Shrimati Gurnam Kaur that 
the appellant was not to his liking or 
that he had ever spoken to Parmanand 
that he would mend the appellant and 
her mother through the police or that 
he had shown photograph of any girl to 
him, much less saying that he would 
marry her, or that he had ever asked 
the appellant in any meeting to execute 
deed of divorce or that he had threa- 
tened to abduct her forcibly or that he 
had uttered abuses to the appellant in 
presence of Shrimati Jagir Kaur, had 
been addressed to the respondent during 
cross~examination. No explanation for 
omission to cross-examine him on these 
matters is forthcoming. Therefore, the 
statements of the aforesaid witnesses for 
the appellant. on these matters, are crea- 
tion of afterthought and cannot be ac- 
cepted. It, thus, follows that neither of 
the alleged acts of cruelty had been sub- 
stantiated by any cogent evidence and 
then the same may not. in fact. be term- 
ed as cruelty but would read consistent 
with the version of the respondent that 
he had been making sincere efforts to 
secure the society of the appellant. The 
said alleged acts of cruelty again relate 
to the period. subsequent to the with- 
drawal of the appellant from the society 
of the respondent. Therefore. it cannot 
be maintained that her withdrawal from 
the society of the respondent was on ac- 
count of the said alleged acts of cruelty. 
So, L having given my anxious thought 
to the entire evidence and circumstances, 
of the case and the arguments advanced 
by the learned counsel, find myself in 
agreement with the learned District 
Judge that the plea of cruelty is not sub- 
stantiated end she has withdrawn from 
the society of the respondent without! 
reasonable excuse. As such, his finding, 
on issue No. 1 is correct and the same 
is affirmed, 
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6.:° True, the appellant had with- 
drawn from the society of the respond- 


ent on 31-12-1963. Then he made peti- 


tion for restitution of conjugal rights on 
41-11-1964. So. there was no delay in 
making that petition. The said petition 
was dismissed in 1965. as admitted by 
the appellant. on account of non-pay- 
ment of litigation expenses. The res~- 
pondent, however, maintained that the 
said petition was allowed to go in default 
because of the compromise and the as- 
surances held out by the relations of 
the appellant, that. she would be return- 
ing to his house. In the years 1966. 1967 
and 1968, he had made efforts through 
her relations, especially through Shri 
Hira Singh to resolve the differences and 
to secure her society. Having regard to 
the conditions and notions of Hindu 
society, it cannot be said to be unusual! 
for the respondent to make efforts. dur+ 
ing the said years, for securing her so- 
ciety. It appears that when he failed 
to secure her society. even through the 
good offices of her uncle Hira Singh, he 
was forced to approach the Court for 
restitution of conjugal rights. So, in 
the circumstances of the case, I do nof 
think that there had been delay, much 
less of such a nature. as to decline the 
relief to the respondent to which he is 
entitled on. account of. withdrawal of the 
appellant from ‘his society without reas 
sonable. excuse, 


The facts of the cases Gurcharan 
Singh v. Waryam Kaur. (1960) 62 Pun 
LR 127 = (AIR 1960 Punj 422) and Teja 
Singh v. Sariit Kaur. AIR 1962 Punj 
195, relied upon by the learned counsel 
for the appellant for contending that the 
present petition be ed on account 
cf delay. were different. In Gurcharan 
Singh’s case (supra)-the facts were that 
a son had been born to Shrimati Waryem 
Kaur from him and he did not care 
either to send any money for mainten~ 
ance to Shrimeti Waryam Kaur and he 
did not take interest in her or even in 
the child. Further, Shrimati Waryam 
Kaur had applied for maintenance allow= 
ance against him under section 488, Cri« 
minal Procedure Code. on 16-7-1967 and 
it was then on the next day i.e., on 17-7- 
1967. that Gureharan Singh had made 
petition for restitution of conjugal rights 
and then there was evidence that he had 
attributed immorality and infidelity to 
her. 


or 7 years. and did not write any letter 
to her and did not maintain her. It was 
aiter she had obtainėd orders from the 
criminal Court for maintenance . under 
section 488,-Criminal P. C.. that Teja 
Singh had applied for restitution of con- 
jugal rights. It was under those cir 
cumstances that. it was held that there 
was unnecessary and improper delay for 


In Teja Singh’s case (supra). it was 
proved that he had neglected her for 6: 


A.LE 


institution of proceedings for restitution 
of conjugal rights. But, in the instant 
ease, there is nothing on the record to 
show that the aprellant had ever applied 
or hed any intention to apply for main- 
tenance allowance under section 488, Crim 
minal P, z 


7. In the circumstances and the 
evidence, ‘discussed above. it seems that 
the raspondent had been making all ef- 
forts. which he could for securing the 
society of the appellant and it was, when 
he failed and could not see that wise 
counsel would ever prevail with the ap- 
pellant, that he made petition under sec- 
tion £ of the Act. There is nothing o 
the record to show that the appellant 
had ever cared to repair the matrimonial 
rupture, and she had been adamant to 
live at Ludhiana without caring to dis~ 
charge the marital duties which had been 
imposed upon her. I, therefore. find that 
the petition had been moved bona fide 
by the respondent and he has no ulterior 
motive therein. 


8 As pointed out above, the ap« 
pellan; admitted that the previous peti-« 
tion bad been dismissed though. accords 
ing to her, on account of non-payment 
of the‘litigation expenses, In that view 
of the matter, it cannot be said that the 
previous petition is pending. Therefore, 
the ccntention that this petition is not 
compecent because of the previous peti- 
tion ie untenable. 










sessed in the previous petition had not 
been raid to the appellant, he could not 
maintain this petition. The appellant 
could zecover the litigation expenses. es- 
sessed in the previous petition, by taking 
out execution of the relevant order pas- 
sed by the Court. So. I | 


Judge on issue No., 2 is also correct and 
the same is affirmed. In the circum- 
stances of the case it cannot be main- 
tained that the respondent was guilty of 
any default, much Jess that he has taken 
advantage of his wrong. or that there is 
any, ground for withholding the. relief to 
which he is entitled, 


9. In the result. I find that there 
fs no force in the contentions advanced, 
or in the etteck directed, by the learned 
counsel for the appellant against the 
decree granted by the learned District 
Judge. So. the same are overruled, The 
aforesaid decree was rightly passed and 
there is no merit in this appeal, 


10. Consequently, I, maintaining 
the decree passed by the learned District 
Judge. dismiss this appeal, but without 
any orjer as to costs. Before parting 
with the case, I wish to record note of 
advice for the appellant that she should 
try to zestore the matrimonial happiness 
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by returning to the house of the res~ 
pondent. rather than to mar her peace 
and also that of the respondent by ad- 
opting adamant attitude in remaining 
away. from him, a 
Appeal dismissed. 
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Gurdev Singh. Appellant v. Punjab 
and Pepsu Finance Co. Ltd. and another, 
Respondents. 

F. A. O. No. 65 of 1970, D/- 26-54 
1972 against order of J. B, Garg, Sub, J. 
ist Class. Ambala, D/~ 19-3-1970. 

Index Note:— (A) Civil P. C. (1908), 
O. 5, R. 10, Proviso (Punjab) — When 
a summons sent by registered post is re- 
turned as refused, it cannot, in the ab- 
‘sence of any direct evidence, be held 
proved that it was so refused — The 
alleged refusal is not by itself a good 
ground for ex parte proceedings — (X- 
Ref:— Order 9, Rule 13). AIR 1954 Bom 
159 & AIR 1927 Lah 376, Rel, on. 

(Para 6) 
Cases Referred: Chronological] Paras 
AIR 1954 Bom 159 = 55 Bom LR 
916. Appabhai Motibhai v. Laxmi- 
chand Zaverchand & Co. a 
AIR 1927 Lah 376 = 28 Pun LR 
300. Pesumal Harbhagwandas v. 
Bishandes Mewa Ram 


Jawala Dass. for Appellant: ¥. P, 
Gandhi. for Respondents. 

JUDGMENT:— This is an appeal 
against an order of the Subordinate 
Judge, ist Class. Ambala, who on 19th 
March, 1970, declined the application of 
the appellant to set aside an ex parte 
decree against him both on merits as 
well as on the ground that the applica- 
tion was barred by time. 


2. The decree-holder fis Punjab 
and Pepsu Finance Company Ltd.. Ambala 
Cantt.. referred to hereinafter as the 
Company. Gurdev Singh is stated to 
have taken a truck on hire-purchase 
system which. for his alleged omission to 
pay instalments of the amount due from 
him, was seized by the Company. In the 
hire-purchase agreement dated 21st Octo-~ 
ber, 1960, Exhibit DHW 3/1. it is pro 
vided that all differences arising between 
the parties in regard to rights, duties and 
obligations under the agreement shall be 
referred to the arbitration of Shri Brij 
Bhushan Gupta. Advocate. Ambala City, 
who. was to settle the same in accord- 
ance with the provisions as contained in 
the Indian Arbitration Act (Act 9 of 
1899). First party to the agreement is 


the Company and the second party is 
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Gurdev Singh who is described as son 
of S. Tara Singh. resident of Kothi No. 
45-A, Sector 22. Chandigarh. The third 
party is the surety, Sudagar Singh, re- 
sident of Manimajra, then within the 
district of Ambala. The Arbitrator 
issued a notice by registered post for 2nd 
February, 1964. to Gurdev Singh on the 
following address :— 
“Gurdev Singh s/o Tara Chand. resi- 
dent of village Ran Singh Wala. District 
Bhatinde.” 
The notice was received back with a re~ 
port of the postal department that the 
address was not correct. The Arbitra- 
tor on 2nd February. 1964, without mak- 
ing any other attempt to get service ef- 
fected in the ordinary way ordered the 
same by publication in the English news- 
paper. “The Tribune”. The father's 
mame of Gurdev Singh was given as 
Tara Chand. Notice by substituted ser- 


. Vice wes for lst March, 1964, and on 


this heering too Gurdev Singh was ab- 
sent. The Arbitrator proceeded to re- 
cord ex parte evidence and he gave the 
award dated 29th April, 1964, whereby 
the appellant was made jointly and seve- 
rally liable with his surety in a sum of 
Rs. 36,587/85. The award also describes 
Gurdev Singh as son of Tara Chand of 
‘village Ran Singh Wala, Post Office 
Kotkapura, District Bhatinda, 


3. The Company (decree-holder) 
then made an application in the Civil 
Court at Ambala on 16th May. 1964, for 
the filing of the award. Notice of this 
application was issued to the Arbitrator 
for 18th July, 1964. though by that time 
the award had been filed. Notices of 
this application before the filing of the 
award were issued to Gurdev Singh as 
well in which his parentage continued to 
be given as Tara Chand. On 28th 
November, 1964, it occurred to the Sub- 
ordinate Judge that he was making a 
mistake in issuing notice only of the 
application to Gurdev Singh when the 
award had actually been filed and that 
proper notice was to call upon the latter 
to prefer objections to the award, if so 
advised, and to show cause why award 
be not made a rule of the Court. He ac- 
cordingly issued a fresh notice to Gurdev 
Singh to the said effect for 30th Decem- 
ber, 1964. It was sent per registered 
post and received back with a report 
bearing no date that the same had been 
refused by the addressee. The order of 
28th November, 1964. shows that it was 
direcied to get service effected on Gurdev 
Singh in the ordinary way as well as by 
issue of summons through the process 
serving agency. There are, however, no 
indications as to what happened to the 
summons so issued. No such summons 
could be pointed out on the record and 
it cannot, therefore, be ascertained as to 
whether any summons was issued at all. 
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The Civil Court considered the alleged 
refusal to receive registered notice as 
sufficient service and proceeded to make 
an ex parte order on 4th January, 1965, 
making the award a rule of the Cour? 
and consequently a decree, in terms of 
ee award, was also passed on the same 
ate. 


4, Another phase of the litigation 
then started. ‘The decree-holder applied 
for execution of the decree to the Cour? 
which had passed the sam2 and also 
prayed for transfer of the execution pros 
ceedings to a Civil Court at Faridkot. 
Tt was in this application for the first 
time that the correct parentage of Gurdev. 
Singh was given. Since the execution 
was being sought more than one yeat 
after passing of the decrée, a notice to 
the judgment-debtor under Order 21, 
Rule 22, Code of Civil Procedure, to show. 
cause against the execution was neces« 


sary. The transferee Court issued such ~ 


notice on 28th October. 1967. for 10th 
November. 1967, and was sert both by 
registered post contained in an envelope 
and in the ordinary course through the 
process serving agency. Exhibit R-1 is 
a copy of the writing on the registered 
envelope which was addressed to Gurdev. 
Singh son of Tara Singh, Jat. grandson 
of Sunder Singh, village Gurusar, T 

Faridkot, District Bhatinda, and was 
alleged to have been refused on 8th 
November, 1967. ‘Exhibit R-2 is a copy. 
of the summons, service of which is also 
said to have been refused ty Gurdev 
Singh on 9th November. 1967, vihen Amar 
Singh. Process Server, R. W. 2 took the 
same for service. Another notice, Exe 
hibit A as contemplated by Order 2f, 
Rule 66 (2), Code of Civil Procedure, 
addressed to the judgment-debtor was 
received by him on 18th Merch, 1968, 
This notice intended to settle the pro- 
clamation of sale of lend ef Gurdev 
Singh judgment-debtor, which land is 
situate in village Gurusar and had been 
attached in execution of the déeree. After 
receipt of this notice, the ju ent~ 
debtor made an application under O, 9, 
R. 13. Code of Civil Procedure, on 4th 
April, 1968, for setting aside the ex parte 
decree as passed on 4th January, 1965. 
It was claimed by the judgment-debtor 
that he came to know of the decree on 
or about 18th March, 1968, when notice 
Exhibit A was served on him by regis~« 
#sered post and the decree-holder had 
deliberately given wrong addresses ear- 
lier both before the Arbitrator and the 
Civil Court to obtain an ex parte decrae, 
Tt was averred by the judgment-debtor 
that his application was within time as 
instituted on 5th April 1968, being with- 
in 30 days from the date he obtained 
knowledge of the decree. The decree- 
holder controverted the averments of the 
judgment-debtor and pleaded that the ep- 
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plication was barred by time, notices by. 
the Arbitrator and Civil Court were duly. 
served cn him and that he was aware 
af the proceedings before the Arbitrator 
and at any rate he got knowledge of the 
decree when the property was attached 
and the proclamation made in the village- 
on 4th March, 1968, 
' 5 On the pleadings of the parties, 
the following issues were struck.:— 

1. Whether the application is within 
time? 
' 2. Whether there are sufficient 
grounds for setting aside of the ex parte 
decree? 


3. Relief, 


‘The trial Court decided both the issues 


against-tae appellant and refused to set 
aside the ex parte decree, 


6. Aster hearing the Tearned 
wounsel for the parties. I am satisfied that 
the findirgs of the trial Court cannot be 
sustained. The manner in which service 
was sought żo be effected throughout both 
when the proceedings were before the 
Arbitrator end the Civil Court shows a 
design to scmehow get the award and a 
decree passed there without getting pro- 
per service effected on the judgments 
debtor. In the hire-purchase agreement, 
the address of Gurdev Singh given is 
"Kothi Nc. 45-A. Sector 22, Ghandigarh’ 
and his father’s name is stated therein 
to be Tara Singh The Arbitrator issued 
a notice for service describing Gurdev 
Singh as resident of village Ran Singh 
Wala, but no attempt was made to serve 
him at the address as given in the hire~ 
purchase agreement. The report of the 
postal authorities was that the address 
was not correct, Instead of obtaining 
ffresh particclars and making an attempt 
go serve Gurdev Singh in the ordinary 
way, the Arbitrator straightway pro- 
ceeded to serve him by substituted ser- 
vice by publication in the English news- 
paper. The Tribune. It is not known 
whether Gurdev Singh knows English or 
mot and moreover no ground for sub= 
stituted service had been made out. In 
this publication, the name of the father 
of Gurdev Singh was given as Tara 
Chand instead of Tara Singh, On the 
date fixed for hearing as per publicas 
tion. the Arbitrator took ex parte pro-+ 
ceedings. Again. when the matter went 
to Court on an application for j 
the award a rule, notices were issued to 
Gurdev Singh from time to time and 
every time wrong parentage was given. 
The last notice issued was per registered 
post for 3)th December, 1964. A report 
was received that the addressee had. re- 
fused service. It is not clear whether 
summons in the ordinary course was 
issued. The Civil Court treated the 
alleged refusal of service as reported by 
the pestal department to be sufficient 
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service and proceeded ex parte to make 
the award a rule of the Court on 4th 
January, 1965. There was no justifica- 
tion whatsoever for the Civil Court to 
have taken ex parte proceedings on the 
mere report of the posta] department that 
the addressee had refused to receive the 
registered cover. No doubt service hy 
post is one of the permissible modes of 
service and to Order 5, Rule 10 of the 
Code of Civil Procedure has by a Pun- 
jab amendment been added a_ proviso 
that “in any case if the plaintiff so 
wishes. the Court may serve the sum- 
mons in the first instance by registered 
post (acknowledgment due) instead of in 
fhe mode of service laid down in this 
rule”, but such a provision is not to be 
understood as vouchsafing for the suff- 
-ciency of service. The addressee ap- 
peared in the witness box and denied 
having received any registered letter 
stated to have been refused by him and 
none from the postal department appear- 
ed to contradict him. When a summons 
is sent by registered post and returned 
as refused, it cannot. in the absence of 
any direct evidence. be held proved that 
it was so refused. The normal procedure 
ig to deliver. or tender a copy of the 
summons to the person sought to be 
served, though according to the Punjab 
Amendment, it is open to the plaintiff, 
if he so wishes. to serve the summons 
in the first instance by registered post 
(acknowledgment due) instead of the 
mormal mode of service. This amend~ 
ment does not provide that if after the 
first failure of service in the ordinary 
way, summons is sent by registered post 
and the same reported to be refused, it 
is to be assumed that the defendant has 
been, duly served. Such a refusal does 
not furnish a good ground for ex parte 
proceedings and any decree so obtained 
must be set aside on the ground that 
there was no due service. It was ob~ 
served by Chagla. C. J. in Appabhai 
Motibhai v. Laxmichand Zaverchand & 
Co.. AIR 1954 Bom 159, that the Court 
must allow the defendant a retrial where 
“after the decree has been passed against 
him on evidence that the summons was 
sent by registered post and returned re- 
fused, he appears and denies that the 
packet had ever been delivered to him 
by the postal authorities.” To almost 
the same effect are the observations of 
Jai Lal. J. in Pesu Mal Harbhagwan Das 
v. Bishen Das Mewa Ram, AIR 1927 Lah 
376. The learned Judge observed that.— 


“Tt is quite clear that, even if the 
defendant had received a copy of the 
plaint with the summons by registered 
post and had not appeared in Court 
thereafter, the Court was not entitled to 
proceed ex parte against him but was 
bound to send summons in the ordinary 
manner.” . 
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7. The sole question that survives 
for consideration therefore is whetker 
the application to set aside ex parte 
decree was within time. This decree was 
passed on 4th January, 1965, and the 
appellant judgment-debtor claims to 
have acguired knowledge of it only on 
18th March, 1968, during execution pro= 
ceedings when a notice under Order 21, 
Rule 68 (2). Code of Civil Procedurg, 
for the settlement of proclamation of 
sale of agricultural land belonging to 
him and situate in village Gurusar, 
Tehsil] Faridkot, was received by post. 
He made an application to set aside the 
eX parte decree on 5th April, 1968. which 
on ‘being refused led to the present ap- 


_ 8 Tf may be mentioned again 
that the decree was originally passed by 
the Subordinate Judge. Ist Class, Ambala 


Cantt.. but was later transferred to 
Faridkot for execution. To fix kncay= 
ledge of the decree, the decree-holder 


relied on a notice by the transferee 
Courg at Faridkot alleged to have been 
sent under registered cover and refused 
by the judgment-debtor on 8th Novem- 
1967. There is then the evidence 
of the Process Server, Amar Singh 
R. W. 2. who stated that he was entrust- 
ed with the service of summons on the 
appellant in execution proceedings. Ac- 
cording to him. the judgment-debtor re- 
fused to accept service and a copy of 
his report is placed on the record as 3x- 
hibit R-2. It is stated by him that on 
5th November, 1967, he went to village 
Gurusar but was informed that. the 
iudgment-debtor had gone to Kotkapura. 
There is then a second report by him 
of 9th November, 1968, to the effect that 
he met the judgment-debtor at Kotke- 
pura bus stop and that he was known 
to him before. We have it in the state~ 
ment of this witness that the judgment~ 
debtor declined to accept service and 
rather on seeing the summons he threw 
it on the ground. The judgment- 
debtor appellant led evidence to show 
that he never resided in village Ran 
Singh Wala and on the other hand was 
staying in village Gurusar. Tehsil 
Faridkot along with his wife and chil- 
dren. and he cultivated his land there 
He appeared as his own witness and 
Stated that he never received any regis- 
tered notices and that the knowledge of 
the decree came to him when he recejy- 
ed a notice from the Civil Court at 
Faridkot on 18th March. 1968. He deni- 
ed having refused service as Stated by 
Amar Singh R, W, 2. On an overall ase 
sessment of the evidence, it is clear that 


‘the judgment-debtor has been residing 


in village Gurusar where the lend was 
sought to be sold. Major Bhai Fateh 
Jang Singh appeared as R. W. 3 and ad- 
mitted that he knew personally that the 
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judgment-debtor was residing in village 
Gurusar. The evidence of the Process 
Server that he endeavoured to effect ser~ 
vice on the appellant at Kotkapura bus 
stand on 9th November, 1967. does not 
inspire confidence. In my apinion. the 
trial Court erred in relying on the same. 
The judgment-debtor appeared in the 
witness-box and denied that he ever 
refused service as stated by the Process 
Server. The curious thing about the 
whole affair is that it is for the first tim? 
when proclamation for sale was to 

drawn up that a correct address of the 
judgment-debtor was given in the sum- 
mons sent through post. It. is equally 
clear ‘that during the proceedings before 
the Arbitrator and the Civil Court, the 
judgment-debtor was residing in village 
Gurusar but every time his wrong par- 
entage was given and summons sent to 


-other places. A feeble attempt was made `- 


by the learned counsel for the respond 
ents to show that the judgment-debtor 
came to know of the decree when his 
land was attached. No evidence has 
been led as to how and when the land 
was attached and if really any publicas 
tion took place, 


9. I am satisfied on the present 
record that the ex parte decree was ob- 
tained without ever effecting due service 
on the appllant and that he came to 
know of the decree against him when 
notice was received by him on 18th 
March, 1968. The period of limitation 
as prescribed by Art. 123 of the Limita- 
tion Act. 1963. to set aside a decree pas- 
- ged ex parte is thirty days from the 
‘date of the decree or where the sum- 
mons or notice was not duly served, 
when the applicant had knowledge of 
the decree. -In this view of the matter, 
the application having been filed within 
thirty days from the date of knowledge 
of the decree was within time. 

10. In the result. the -appeal is 
allowed, order of the-trial Court revers< 
ed and the ex parte decree against the 
appellant passed by the Civil Court on 
4th January. 1965, set aside with costs. 


Appeal allowed. 
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R. S. NARULA AND 
RAJENDRA NATH MITTAL, JJ. 
Mange Ram and another, Petitioners 

v. The State of Haryana and others. Res- 
pondents. 


Punjab Gram 
S. 5 (2), Pro- 


Index Note :— (A) 
Panchayat Act (4 of 1953). 


JP/AQ/F991/72/RGC 


Civil Writ No. 259 of 1972, D/~ 4-54, 
2, 





of Haryana A-L E: 


viso (as amended by Haryana Second 
Amendment Act 29 of 1971) Co- 
option of a woman Panch under, can be 
called in question by an election peti- 
-tion — (X-Ref:— Ss. 13-A- (c). 13-B, 
3 ®)— Se S. 101 — Rules fram- 
ed under R. 5) — (X-Ref:— Election 
Rules R. 44). ILR (1971) 1 Punj & Har 
428, Dist. 

Brief Note-—~ (A) The process by 
which a woman candidate is co-opted as 
‘a Panch under ‘proviso to section 5 (2) of 
the Act and the co-option Rules consti- 
tute an “election” within meaning of 
section 13-A (c) of the Act and in as 
much as a woman Panch is a “Panch” 
within the meaning of section 3 (i) of the 
Act. her election is liable to be called 
in question by an election petition under 
section 13-B of the Act read with rule 44 
of the Election Rules. The mere use of 
the word “co-option” does not by itself 
lead to she conclusion that a process of 
election is not involved in the selection 


of a Panch, i 7. 11. 21) 
Index Note:— (B) jab Gram 
Panchayat Act (4 of 1953), 8 . 13-B — 


Though S. 13-B of the Act bars all re- 
medies for questioning an election under 


- the Act except by an election petition, 


it does not create a bar to the invoking 
of the extraordinary constitutional juris- 
diction of the High Court under Art. 226 

— (X-Ref:— Constitution of India, Arti- 
cla 226). (Case Jaw discussed), 


Brief Note:— (B) Though the High 
Court wi] not ordinarily entertain a writ 
petition for questioning the validity of 
an election which could be called in 
question by an election petition under 
the Act. there is nothing in the Constitu- 
tion which bars the High Court from ex~ 
ercising its writ jurisdiction in a fit case 
where refusal to grant the relief is like~ 
Iy to result in manifest injustice and the 
error of law or of jurisdiction is apparent 
on the face of the admitted record of 
the election proceedings, 

(Paras 12, 21} 


Index Note:-— (C) Punjab Gram 
Panchayat Act (4 of 1953), S. 101 — 
Rules framed under — Election Rules, 
Rr. 38 (2) and (3), 39 (3) — Co- 
option Bules, Rr. 3(2) and (3), 4(3), — 
The use of words “sending or giving” of 
three days/seven days notice in the Rules 
does not- envisage the counting of three 
days/seven days from the date of service 
of notice — (Case law discussed) — (X- 
Ref:— Election Rules — Rr, 38(2) and 
(3), 39(3}) — (K-Ref:— Co-option Rules, 

Rr. 3(2) and (3), 4 (3)). 


Brief Note:— (C) There is reat 
significance in the use of the word “sent” 
in the expression “notice shall be senf 
by post” in sub-rule (3) of tule 3 of the 
eo-option Rules. and. in sub-rule (3) of 
rule 38 of the gnended Election Rules, 
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Similarly, the omission of the word 


“served” in the first part of sub-rule (3) - 


of rule 39 of the amended Election Rules 
and the omission of the same word in 
the opening part of sub-rule (3) of rule 3 


of the Co-option Rules shows a deliberate. 


departure from the ordinary phraseology 
used for such purposes. The word 


“giving” has been used in sub-rule (3) . 


of the relevant part of both the rules in 
relation to the notice instead of the 
word “serving”. A third factor which 
is significant in this respect is that the 
word “served” has been used in sub- 
rule (3) of rule 38 as well' as in sub- 
rule (3) of rule 3 (Election Rules and 
Co-option Rules respectively) in relation 
to the notice required to be served 
through an official of the Block or 
through the Gram Sachiv, but no period 
of such a notice has been prescribed in 
_contradistinction to the number of days 
which must elapse between the sending 
af the notice by post and the date of 
the meeting. Keeping these significant 
facts in view, it is clear that the period 
of three days referred to in sub-rule (3) 
of both the relevant rules has relation to 


the giving of the notice which in turn- 


is related to the sending of the natice 
and not to the time of the actual delivery 
of the notice to the concerned Panches. 
Pb 17, 21) 
Index Note:— D) jab Gram 
Panchayat Act (4 of Mitis S. 101 — 
Rules: framed under — Election Rules, 
R. 39(3) — Co-option Rules, R. 4(3) — 
The expression “three days clear notice” 
in the rules is synonymous with the 
phrase “three clear days notice” — (X- 
Ref:— Election Rules, R. 39 (3)) — (X- 
Ref:— Co-option Rules, R. 4 (3) ). 


Brief Note: (D) The phrase ‘three 
days clear notice’ has been used in the 
relevant rules to convey the same Te- 
quirement as is conveyed by the ex- 
pression ‘three clear days notice’, which 
means that three days must elapse be- 
tween the date on which the notice is 


sent and the date on which the meeting’ 


_is held. (Paras 17, 21) 


Index Note:— (E) Punjab Gram 
Panchayat Act (4 of 1953) S. 101 — 
Rules framed under — Election Rules, 
Rr. 38(2) (3), 39(3)}—The requirements of 
sub-rule (2) and of the purview of sub- 
rule (3) of rule 38 and of sub-rule (3) of 
rule 39 of the Election Rules do not apply 
to the notice which has to be served on 
a Panch elected. or co-opted after the 
issue of notices of the meeting for elect- 
jog a Sarpanch. 


Brief Note:-— (E) Notice to such a 

Panch can be validly served by the Pre- 

_ siding Officer of the meeting in such 

manner as he deems fit under the proviso 
to rule 38(3) of the Election Rules, . — 

(Paras 20, 21) 
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R. S. Mittal. for Petitioners; B, S. 
Gupta for Advocate General, Haryana, 
for Respondents; H. S, Hooda. for Res- 
pondents Nos. 4 to 7. 


R. S. NARULA, J.:— We are called 
upon to pronounce in this petition under 
Arts. 226 and 227 of the Constitution upon 
the validity of the co-option of Mst. 
Nanhti respondent No. 4 as a Panch and 
upon the election of Dhan Singh respond- 
ent No. 5 as Sarpanch of the Gram Pan- 
chayat Pichoppa Kalan, Tahsil Charkhi 
Dadri, District Mohindergarh (Haryana) 
(hereinafter called the Panchayat) in the 
circumstances hereinafter mentioned. 


2. Mange Ram. petitioner No. I, 
Dhan Singh, Chander and Rameshwar, 
respondents Nos, 5 to 7. one Jai Chand, 
and one member of a Scheduled Caste, 
namely Pahlad, were ‘elected as Panchas 
of the Panchayat in the election held 
on’ July 5, 1971. Notice (Annexure ‘A’} 
was issued by the Block Development 
end Panchayat Officer (respondent No. 3) 
on December 13. 1971. to all the above- 
mentioned Panchas for -holding a meet~ 
ing of the elected Panchas at 8 a.m, on 
December 17, 1971, for co-opting a woman 
Panch for the Panchayat, under rule 4 


a 
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of the Haryana Gram Panchayat (Co- 
option of Women Panchas) Rules. 1971 
(hereinafter referred to as the Co-option 
Rules). On the same day respondent 
No. 3 issued another notice (Annexure 
*B’) to all the Panchas for electing a Sar- 
panch of the Punchayat under R. 39 of 
the Haryana Gram Panchayat Election 
Rules 1971 (hereinafter called the Elec- 
tion Rules) at 10:30 a.m. on December 17, 
1971. Both the notices were received by 
‘oa Ram petitioner on December. 14, 
71, 


3. Nanhti respondent No. 4 was 
declared elected as a co-opted woman 
Panch defeating her rival candidate Mst. 
Shanti petitioner No. 2 in the meeting 
held at 8 am on December 17. 1971. 
In the second meeting. in which Nanhti 
also voted, Dhan Singh respondent No, 5 
was declared elected as Sarpanch de~ 
feating Mange Ram petitioner. On 
December 23, 1971. this joint petition was 
filed by Mange Ram and Shanti impugn- 
ing the co-option of respondent No, 4 
and election of respondent No. 5 as Sar- 
panch. In contesting the petition reg- 
pondent No. 1 (the State of Haryana), 
respondent No. 2 (the Inspector Co-opera~ 
tive Society. Charkhi Dadri, who pre- 
sided over the two meetings), and res“ 
pondent No. 5 {the elected Sarpanch) 
have filed separate written statements. 
The petitioners have filed a replication 
in reply to the witten statement of ress 
pondent No. 5. 


4. Before noticing the rival con- 
fentions of the parties on the merits of 
the controversy involved in this case, it 
fs necessary to dispose of two objections 
of a somewhat preliminary nature raised 
by Mr. H. S. Hooda Advocate for res- 
pondents Nos. 4 to 7 at almost the fag 
end of the hearing of this petition He 
has firstly contended that this petition 
suffers from a misjoinder of parties in- 
asmuch as the defeated Sarpanch and 
the defeated candidate for election as a 
woman Panch cannot be permitted to 
fioin together in filing a writ petition for 
questioning two separate elections for 
two separate offices. At the first sight 
this argument appears to be quite attrac- 
tive. On the facts of this case. how- 
ever, much of the charm in the argu- 
ment is lost by the fact that both the 
petitioners impugned both the elections 
on grounds which are common to each of 
the two elections. Though Mr. Mittal 
went to the length of suggesting that if 
we feel that a joint petition could not be 
filed by the two petitioners, we may- in 
the circumstances of this case entertain. 
hear and decide this petition as confined 
to the claim of Mange Ram petitioner 
No. 1. and not dismiss the petition on 
that ground, yet he made it clear that 
he was not asking for that course being 
adopted at his instance, having | 
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-alternative remedy available to 


ALR. 


heard counsel on the merits of the con- 
troversy, we are of the opinion that even 
if we entertain and decide the claim of 
petitioner No. 1 alone, we will have tio 
pronounce on the validity of all the 
grounds urged against the legality of the 
election of the co-opted woman Panch 
by which the second petitioner is ag- 
grieved. Mr. Hooda has relied in sup- 
port of this objection of his on my judg- 
ment in Amrik Singh Waryam Singh v. 
B. S. Malik, AIR 1966 Puni 344. The 
real objection in the case of Amrik 
Singh Waryam Singh was against a 
single election ‘petition having been filed 
for calling in question the election of a 
Sarpanch and a Panch. It was on those 
facts that I had held that in view of the 
provisions of sections 13-B and 13-C of 
the Act and rules 44 and 45 of the Elec- 
tion Rules one composite election peti- 
tion could not be filed. In the case be- 
fore us we are concerned with the lega- 
lity of two independent persons having 
joined together in filing a single writ 
petition to question two separate elec- 
tions. We cannot, however, lose sight 
of the fact that neither the joint peti- 
tion has caused any prejudice to any 
of the respondents. nor has it in any 
manner complicated the issues involved 
in this litigation. After carefully con- 


‘sidering the submissions made by the 


learned counsel, we are inclined to 
think that in view af the peculiar facts 
of this case and fn view of the common 
grounds sought to be urged by both the 
Petitioners, it cannot be said that this 
petition is liable to be dismissed on ac- 
count of multifariousness or misjoinder 
of Meee 


The gecond objection of Mr. 

Hooda is really responsible for the peti- 
tion having been admitted to a Divi- 
sion Bench in the very first instance. 
According to the learned counsel for 
respondents 4 to 7. this petition. must 
be dismissed on the short ground that 
the petitioners have not exhausted the 
them 
for questioning the election of respon- 
dents 6 and 7 as Panchas. of respon- 
dent No. 4 as co-opted woman Panch, 
and of respondent No. 5 as Sarpanch by 
way of appropriate election petitions 
under Section 13-B of the Punjab Gram 
Panchayat Act, 1952 (Act 4 of 1953) 
(hereinafter called the Act) as applic- 
able to the State of Haryana, read with 
Rule 44 of the Election Rules. (The 
question of impugning the election of 
respondenis 6 and 7 as Panchas has 
arisen on account of one af the points 
raised in the case being about those 
particular Panchas having illegally voted 
at the impugned elections on the 
ground that they were not qualified to 
be elected or to continue as Panchas of 
Panchayat, as they were tenants of 
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the Panchayat). Section 13-B of the 
act reads as follows:— 


“No election of a Sanpanch or Panch 
shall be called in question except by an 
election petition presented in accordance 
with the provisions of this Chapter. 
Rule 44 of the Election Rules is in the 
following terms :— 

(1) The election petition under 
Section 13-B of the Act. shall be pre+ 
ferred to the Ilaqa Magistrate within 
whose jurisdiction the Sabha area is 
situate. He shall be the prescribed ay- 
thority in this behalf. ; 

(2) The petitioner shalf enclose with 
the petition copies of the petition and 
of its enclosures equal to the number 
of respondents.” a 

6. When this petition came up 
for motion hearing before Gurdev Singh 
and Gopal Singh, JJ. on February 1, 
1972. Mr. R. S. Mi the learned 
counsel for the petitioners, placed reli- 
ance on the judgment of B. R. Tuli, J. 
in Bishan Kaur v. The State of Punjab, 
ILR (1971) 1 Punj and Har 428, in sup~ 
port of his contention that- the co-option 
of respondent No. 4 was not an “elec 
tion”, and the same could not. therefore, 
ba questioned in an election petition 
under Section 13-B of the Act. That 


argument was advanced in support a 


the proposition that Section 13-B 

mot, therefore, bar the filing of this 
petition in relation to the impugned co~ 
option. Notice of motion of the petis 
tion was thereupon ordered to issue to 
fhe respondents. At the adjourned 
motion hearing, the petition was admit- 
fed and directed to be heard by a Divis 
sion Bench in the very first instance as 
it had been contended that the judgment 
of Tuli, J. in Bishan Kaur’s case (supra) 
did not apply to the impugned co-option. 
and it was thought to be desirable to 
avoid accumulation of petitions involv~ 
ing simi points, 

. f The first moint to be consi- 
dered in this context is whether Nanhti 
respondent No. 4 has been co-opted as 
a Panch “by election” or not. and if so, 
whether her election as a Panch by the 
previously elected Panches could or 
could not be called in question by. an 
election petition under Section 13-B of 
the Act. If it is found that the election 
of a co-opted Panch can be questioned 
fn an election petition under the Act 
end the Election Rules. it will have to 
be decided whether the judgment of 
Tuli, J. in Bishan Kaur’s case. ILR 
(1971) 1 Punj & Har 428 needs reconsi- 
deration or not. 

8. Section 13-B of the Act and 
Rule 44 of the Election Rules have al- 
ready been quoted, In order to answer 
the questions posed above. we have to 
find out two things,- namely fi) whe: 
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ther the co-opted Panch is or is not a 
“Panch” within the meaning of Sec. 3 
(i) of the Act: and (ii) whether the pro- 
cess by which respondent 4 has been 
co-opted under Section 5 of the Act and 
the Co-option Rules does or does not 
constitute an “election” within the 
meaning of Section 13-A (e) of the Act. 
“Panch” is defined in Section 3 (i) to 
mean inter alia a member of a Gram 
Panchayat “elected or appointed under 
this Act and includes a Sarpanch.” It 
fs apparent that a co-opted woman 
would always be a “Panch” within the 
meaning of the statutory definition of 
that expression irrespective of whether 
she is elected or otherwise appointed. 

9. Constitution of a Gram Pan- 
chayat was originally provided by Sec- 
tion 6 of the Act. The relevant part 
of the said section (sub-sections 1 to 3) 
when originally enacted in the princi- 
mal Act was in the following terms :— 

(1) Every Sabha shall. in the pres- 
eribed manner, elect from amongst its 
members a Chairman of the Sabha and 
an executive committee consisting of 
such number of persons not being less 
than five or more than nine including 
the Sarpanch of the Executive Commit- 
tee as the Government may determine 
taki Into account the population of 
the Sabha area: 

Provided that if no woman is elect- 
ed as a Panch of any Sabha, the woman 
candidate securing the highest number 
of votes amongst the women candidates 
in that election shall be co-opted by 
the Panchayat as a Panch of that Sabha 
and where no such woman candidate is 
available the prescribed authority shall 
co-opt as such Panch a woman member 
of the Sabha who is qualified to ‘be 
elected as a Panch. 

(2) The Chairman shall’ also be 
called the Sarpanch of the Executive 
Committee which shall be styled as the 
Gram Panchayat, the members thereof 
to be called Panchas. 

(3) Every woman co-opted as a 
Panch under the proviso to sub-sec. (1) 
Shall have the right to vote at a meet- 
ing of the Gram Panchayat. 


(4) ‘eee ons one we 
(5) ree pes wee ie 
10. It may be noticed at this 


very stage that the proviso to sub-sec- 
tion (1) of Section 6 under which a’ 
woman had to be co-opted as a Panch 
on a Panchayat did not originally pro- 
vide for any kind of an election for that 
purpose in any -contingency. In case 
one or more women candidates had 
contested the election and at least one 
of them had heen elected as a Panch, 


no question of co-option arose. In case 
none of the women candidates was 
el . the one securing the highest 
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number of votes amongst the defeated 
women candidetes had to be co-opted 
by the Panchayat. Where no such 
women candidate was available. a duty 
had been enjoined on the prescribed au- 
thority to co-opt any woman member of 
the Gram Sabka who might have been 
qualified to be elected as a Panch as 
such a Panch on the Panchayat in ques- 
tion. When Tuli. J. held in Bishan 
Kaur’s case, ILR (1971) 1 Pun & Har 
428 that the co-option of a woman 
Panch does not amount to “election” 
which requires to. be set aside by an 
election petition: the learned Judge was 
dealing with a Puniab case which arose 
under the original provision as quoted 
above. We have no doubt that the view 
taken by the learned Judge of the legal 
position as it prevailed under the un- 
. amended relevant portion of Section 6 
of the Act is unexceptionable. Sez 6 
of the Act underwent a modification by 


operation of Section 4 of the Punjab ` 


Gram Panchayat (Haryana Amendment) 
Act (19 of 1971). Section 4 of the Har- 
yana First Amendment Act replaced 
Sections 5 and 6 of the principal Act by 
new provisions. The relevant portion of 
original Section 6 has been brought into 
sub-sections (2) and (3) of Section 5. 
Sub-sections (1). (2) and (3) of the new- 
ly enacted Section. 5 read as follows:— 


*(1) Government may, by notifica- 
tion. establish a Gram Panchayat by 
name in every Sabha area. 

(2) Every. .such Gram Panchayat 
shall consist of such number of Pan- 
chas’ not being less than five or more 
than nine as Government may determine 
taking into account the population of 
the Sabha area and such Panchas skall 
be elected by the Sabha. in the pres- 
eribed manner. from amongst its mem- 
bers: i 

Provided that if no woman is elect- 
ed as a Panch of any Gram Panchayat, 
the woman candidate securing the 
highest number cf votes amongst the 
women candidates in that election shall 
be co-opted, by the Gram Panchayat as 
e Panch of that Gram Panchayat and 
where no such woman candidate is 
available the prescribed authority shall 
co-opt as such Panch a woman member 
of the Sabha whe is qualified to be 
elected as a Pand. 


(3) Every woman co-opted as a 
Panch under the proviso to sub-sec. (2) 
shall have the right to vote at a meet- 
ing of the Gram Panchayat.” 

The new provision does not contain any 
modification which may be material for 
our purposes. The proviso to sub-sec- 
tion (2) of Section 5 of the replaced 
provision in the principal Act was fur- 
ther amended by Section 2 of the Pun- 
jab Gram Panchayat (Haryana Second 


Mange Ram v. State of Haryana (Narula J.} 


ALE. 


Amendment) Act (29 of 1971} to read as 
follows :— . 

“Provided that if no woman $s 
elected as a Panch of any Gram Pan- 
chayat. the elected Panchas shall co- 
opt, in the manner prescribed, as Panch 
a woman member of the Sabha who is 


. qualified to be so elected.” 


The abovementicned amendment came 


‘into force by operation of sub-sec, (2) 


of Section 1 of the Second Amendment 
Act with effect from the Ist day of June, 
1971. The co-option rules framed under 
Section 101 of the Act were notified in 
the Haryana Government Gazette (Ex~ 
traordinary). dated September 22. 1971. 
Rule 5 cf the Co-option Rules prescribes 
the method of co-option of a Woman - 
Panch and is in the following terms :— 

“(1) At the time and place appoint- 
ed for co-option of a Woman Panch the 
Presiding Officer shall ask the Panchas 
present to propose the names of women 
members of the Sabha who are quali~ 
fied to be elected as Panchas, as candi- 
date for co-option and shall write down 
the name of. each candidate along with 
the name of the proposer and shall ob- 
tain signatures or thumb mark of the 
proposer against. the mame of the candi- 
date proposed: 

Provided that a Panch shall not pro= 
pose more than one candidate for co- 
option. 

(2) After all the names have been 
proposed. the Presiding Officer shall read 
out to the .Panchas, the names of the 
candidates and hear objections, if any, 
raised by a Panch against the eligibility 
of the proposed candidates for being 
co-opted as Panch. The Presiding Offi- 
cer shall also satisfy himself from the 
electoral roll of the State Legislative 
Assembly pertaining to the Sabha area 
whether the names of the candidates 
find mention therein or not. In case the 
candidate is not found to be qualified 
to be elected as Panch under Section 5 


‘or 102 of the Act or her name does not 


exist in the electoral roll. her candida- 
ture shall be rejected and the reasons 
for rejection should be recorded in 
writing. The Presiding Officer shall 
then read out to the Panchas present 
the names of the candidates who, after 
scrutiny, are found to have been right- 
ly proposed for being co-opted as 
Panch. : 

(3) The Presiding Officer shall be 
supplied with a copy of the electoral 
roll of the State Legislative Assembly 
pertaining to the Sabha area. 

(4) If only one name of woman 
candidate is propased, the Presiding 
Officer shall declare such woman to he 
co-opted. Otherwise. he shall call upon 
the Panchas to decide the co-option of a 
Woman Panch by secret ballot in the 
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manner laid down in the following sub- 
rules. 

(5) The Presiding Officer shall pro- 
vide at the place where the meeting is 
held. a ballot box with such mechanical 
device that the ballot paper could be 
inserted therein but. cannot be with- 
drawn therefrom ‘without the box be- 
ing opened. The ballot box shall be 
placed where it is visible to the Presid- 
ing Officer and the Panchas. 

(6) Immediately before voting the 
Presiding Officer shall show the ballot 
box .in open condition, to the Panchas 
present. so that they may see that the 
box is empty. Thereafter the ballot box 
shall be closed and sealed in the pre- 
sence of the Panchas. 

(D (i) The Presiding Officer shall be 
supplied with sufficient number of the 
ballot papers in Form A containing 
printed symbols on which the names and 
particulars of the women contesting 
candidates shall be typed or legibly 
written in Hindi in an alphabetical 
order against each symbol. The Presid- 
ing Officer shall explain to the Panchas 
the symbol appearing against the name 


of each candidate by exhibiting a bol- 


lot paper to all the Panchas present. 


(ii) Every Panch wishing to vote 
shall be supplied with a ballot paper. 
The ballot paper shall be signed by the 
Presiding Officer before being handed 
over to the Panchas. Every Panch 
shall on receiving the ballot paper pro- 
ceed to the place set apart for voting 
and then put a cross mark (X) with red 
pencil against the name and symbol of 
the candidate for whom he wishes to 
vote. He shall then fold the ballot 
paper and insert it into the ballot box. 

(8) In case a Panch is blind or is 
physically incapacitated from voting, 
the Presiding Officer shall, at his re- 
quest, permit him to be accompanied by 
an agent not being a Panch who shall 
efter ascertaining the choice of the 
Panch, put an X mark against the name 
of the candidate of his choice and 
thereafter cast vote on his behalf. A 
note of the use of the agent shall be 
kept by the Presiding Officer who will 
also obtain the signatures or thumb im- 
pression of both the Panch and the 
Agent on the note. 

(9) The Presiding Officer shall make 
all necessary arrangements to ensure 
secrecy of ballot. 

(10) After the voting is over, the 
Presiding Officer shall open the ballot 
box in the presence of the Panchas. if 
any. count the votes and prepare a 
statement showing the number of in- 
valid votes and the number of valid 
votes polled in favour of each candi- 
date. upon which the Panchas may put 
their signatures, if they so desire. 
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(11) Any ballot paper which bears 
any mark or signature by which the 
voter can be identified on which the 
cross mark is put against the names of 
more than one candidate or in an ambDi- 
guous manner or is not put or which 
does not bear the signatures of the 
Presiding Officer, shall be declared in- 
valid and the Presiding Officer shall 
make a record of this on the ballot 
paper in red pencil under his signatures. 

(12) The Presiding Officer shall de- 
clare the candidate who is found to have 
obtained the largest number of valid 
votes to have been co-opted as woman 
Panch: 


Provided that ff two or more candi- 
dates have obtained the same number 
of votes. the Presiding Officer shall draw 
a lot of such candidates in the presence 
of Panchas and the candidate whose name 
is first drawn shall be declared by the 
Presiding Officer to have been co-opted 
as woman Panch.” 


11. A mere reading of the pro- 
viso to sub-section (2) of Section 5 and 
Rule 5 of the Co-option Rules, under 
which provisions the disputed election 
was held in December, 1971 would show 
that there was no room at the relevant 
time for anybody being appointed as a 

co-opted woman Panch by the prescrib- 
ed authority and that such a Panch had 
to be elected in accordance with the 
prescribed procedure from out of any 
eligible qualified woman member of the 
Gram Sabha by the previously elected 
Panchas. Detailed procedure for elec- 
tion has been set out in Rule 5. The 
word “election” has been defined in Sec- 
tion 13-A (e) to mean “an election to 
fill the office of a Sarpanch or Panch.” 
I have already held above that a woman 
appointed to fill the office of a Panch 
by co-option is a “Panch” within the 
meaning of the Act. So long as there 
was no provision for election for co- 
opting a woman member (as in the prin- 
cipal Act) and also in the Act after its 
amendment in Haryana by the Haryana 
First Amendment Act (19 of 1971). the 
process by which a woman was co- 
opted to the Panchayat could not be 
called an election. as in fact she was 
not elected. but appointed. Rule 5 of 
the Co-option Rules now lays down in 
great detail the entire procedure for 
election of a woman Panch. In view of 
the change brought into the proviso to 
sub-section (2) af Section 5 of the Act 
by the Haryana Second Amendment Act 
(29 of 1971), and the promulgation and 
enforcement of the Co-option Rules, it 
cannot now be said that the office of a 
woman Panch is not filled by election. 
In fact it cannot now be filled by any 
method other than election. It is signi- 
ficant to notice in this respect the ob- 
servations of Tuli. J. in Bishan Kaur’s 


a 


148 P. & H. [Prs. 11-12] 


case. ILR (1971) 1 Punj & Har 428 p 
the effect that “co-option may be a form 
of election by a smaller body, but in 
the case of this Act, a co-option of a 
women Panch under Section 6 of the 
Act does not amount to ‘election’ which 
can be set aside by an election petition.” 
Tt was correctly so held by Tuli, J. as 
no process of election was involved 
under the proviso to Section 6 (1) be- 
fore the Haryana Amendments. The 
leamed Judge took notice of the dic- 
tionary meaning of the word “co-opt” — 
“to elect into any body by the votes of 
its members” and then made the above 
guoted observations. The mere use of 
the word “election” or “co-option” does 
not. in my cminion, by itself lead to the 
conclusion whether a process of elec~ 
tion is or in not involved in the selec- 
tion of a Panch. Even if the word 
“election” had been used in the proviso 
to sub-section (1) of Section 6 of the 
principal Act, the woman Panch ap- 
pointed under that provision could not 
be held to have been ‘elected’. So long 
as a woman Panch is now required to 
be appointed only by election in the man- 
ner prescribed by Rule 5 of the Co- 
option Rules, the mere retention of the 
word “co-option” would not detract 
from the fact that the woman member 
is also elected though by a different and 
smaller electoral college. That being so, 
ther election could be called in question 
by way of an election petition. 


12. Mr. Hooda has contended 
that this petition should be dismissed on 
the short ground that alternative remedy 
by way of an election petition was 
available to petitioner No. 1 to question 
the election of respondent No, 5. and to 
petitioner No. 2 to impugn the election 
of respondent No, 4 and we should not, 
therefore. permit the petitioners to asx 
this Court to grant them in a writ peti- 
tion the relief which they could have 
asked for in an election petition He 
has relied in this connection on the 
judgment of a Division Bench of the 
Patna High Court in Sukhdeo Narayan 
v. Mahadevananda Giri, AIR 1961 Pat 
475. It was held in that case that the 
Court would enquire into the conduct 
and motives of the applicant and the 
Court might in its discretion decline to 
grant a quo  warranto information 
where,. inter alia, there is an alterna- 
tive remedy which is equally approrriate 
and effective. It was further held that 
where there are statutory provisions 
dealing with the conduct of an election, 
the writ of quo warranto is displaced, 
and that an election:can then be chal- 
lenged in the manner laid down by the 
statute. The writ petition was dismis- 
sed by the Patna High Court in Sukh- 
deo Narayan’s case for the further rea- 
son that though information in 
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nature of quo warranto had been sought 
to invalidate an election on the ground 
that the candidate was not qualified to be 
elected on the date of his election, yef 
the candidate had become qualified af 
the date of the hearing of the petition, 
and there was nothing to bar his re+ 
election. It is well settled thet the 
availability of an atternative remedy is 
not an absolute bar to the grant of re- 
lief under Article 226 of the Constitu- 
tion. Things are different in case of 
elections under the Representation of 
the People Act where Article 329 (b) of 
the Constitution creates an absolute bar 
notwithstanding anything contained ini 
the Constitution itself to any election 
being called in question except by an 
election petition presented to the pres- 
cribed authority in the prescribed man- 
ner (prescribed by appropriate law of 
competent Legislature). Section 
13-B of the Act does create a bar to any 




















bar excludes the possibility of an elec- 
tion being called in question otherwise 
in Sec- 


impugned under Section 13-B of thel 
Act. At the same time it appears to 
equally clear that this Court would nor- 


Each case must depend on its own facts 
for the punpose of exercise of jurisdic 
tion by -this Ca 
the Constitution. 
nor proper to lay down any hard 
fast rule for the exercise of discretio 


tioners, rezerred us to the judgment of 
AD, Koal J. tude Sindy y State 
of Haryana, 1972 Pun LJ 20, for sup- 
porting his ergument to the effect that 
a petition under Article 226 of the Con- 
stitution of India is not barred by any 
provision thereof if it relates to aques- 
tions concerning an election to a Gram 
Panchavat. Though it was. held in that 
ease that the High Court would nor- 
mally refuse to entertain such a 
petition when the alternative remedy of 
an election petition has not been avail- 
ed of. it was further held by the learned 
Judge that there is no justification for 
the writ petition being dismissed at the 
stage of its final hearing as being not 
maintainable on account of the availabi~ 


1973 


lity of an alternative remedy when it 
has not only been entertained and heard 
on merits, but the alternative remedy in 
question has itself become barred by 
time. That may indeed be another 
valid consideration for the Court in the 
matter of exercise of its discretion 
under Article 226 of the Constitution 
though we would not risk to lay it down 
as a general principle of law applicable 
to all cases. The fact remains that im 
the present case not only has the period 
of limitation for filing the election peti- 


tion expired. but there was genuine ` 


doubt about the. maintainability of an 
election petition against the co-option 
of respondent No. 4 at the time when 
the writ petition was filed. Mention of 


that doubt has also been made in the. 


orders of the Motion Bench to which re~ 
ference has already been made. Jn these 
peculiar circumstances of this case it ap- 
pears to us to be rather unfair to throw 
out the writ petition at this late stage 
after having heard it on merits on the 
mere ground that the petitioners have 
come to this Court without exhausting 
the alternative remedy which was avail- 
able to them according to the law now 
laid down by us. We do not. ‘therefore, 
fee] justified in allowing even the se- 
cond objection of Mr. Hooda, 

13. We do not appear to be calb 
ed upon to deal with certain cases re- 
lating to the scope of issue of a writ in 
the nature of quo warranto as there is 
hardly any dispute about the conditions 
precedent for issuing such a writ as the 
same have been authoritatively laid 
down by their Lordships of the Supreme 
Court in the University of Mysore v. 
C. D. Govinda Rao, AIR 1965 SC 491. 
It has been held in that case that before 
a citizen can claim a writ of quo war- 
ranto he must satisfy the Court that 
the office in question is a public office 


and is held by a usurper without legal 


authority, which necessarily leads to the 
enquiry as to whether the appointment 
of the said alleged usurper has been 
made in accordance with Jaw or not. 
14-15. This takes me to the merits 
xf the controversy. The first point on 
which both the elections (of the co-opted 
Panch and of the Sarpanch) have been 
mpugned by Mr. R. S. Mittal, learned 
2ounsel for the petitioners. is that the 
antire proceedings of the two meetings 
n question were illegal and the result 
xf the elections held therein was null 
ind void as the notices of the meetings 
for December 17. 1971, served on peti- 
ioner No, 1 were of a period shorter 
than that prescribed by the relevant 


cules. The facts that the meetings for - 


yoth the purposes had been originally 
lled for December 13, 1971. but could 
10t be held on that day for want of 
tuorum, and that each of the meetings 
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held on December 17, 1971. was an ad- 
journed meeting. and that only three 
days notice and not seven days notice 
was, therefore required in respect of 
the meetings in question have not been 
disputed before us. 


16, The principal Election Rules 
which were- notified on June 9. 1971, 
have been amended in their application 
to the State of Haryana by the Haryana 
Gram Panchayat (First Amendment). 
Election Rules, 1971, published in the 
official Haryana Government Gazette 
(Extraordinary). dated September 22, 
1971.: The amended Rule 38 (2) provides 
that the Block Development and Pan- 
chayat Officer shall issue a notice in 
writing to all Panches intimating the 
date, time and place of the meeting of 
Panchas for electing the Sarpanch. Sub- 
rule (3) of Rule 38 states as follows :— 


“The notice shall be sent by post af 
Teast seven days before the date of 
meeting at the ordinary place of resid- 
ence of each Panch and shall also be 
served through an official of the Block 
and a copy thereof shall be exhibited on 
the notice-board of the Panchayat. 


Provided that the notice to a Panch, 
who is elected. . co-opted or nominated 
after the issue of the notice under sub- 
rule (2) shall be issued and served by 
the Presiding Officer in such manner as 
he deems fit before the meeting.” 


Sub-rule (1) of Rule 39 as amended 
provides that not less than half of the 
total number of Panchas shall constitute 
a quorum for the election of a Sarpanch, 
Sub-rule (2) authorises the Presiding 
Officer to adjourn the first meeting for 
the election of a Sarpanch for want of 
quorum. Sub-rule (3) then states :— 


“When a meeting is adjourned 
under sub-rule (2). another meeting shall 
be convened ‘by the Block Development 
and Panchayat Officer for the purpose 
of electing a Sarpanch by giving three 
days clear notice to the Panchas in the 
manner prescribed in sub-rules (2) and 
(3) of Rule 38. There shall be no quo- 
Tum for the second meeting.” 

The rest of the provisions of Rules 38 
and 39 are not relevant for our pur- 
poses. It being. an admitted fact that 
the meeting at which Dhan Singh res- 
pondent was elected as a Sarpanch was 
held under sub-rule (3) of Rule 39 of 
the Election Rules, it has been argued 
by Mr. Mittal that the meeting could 
be valid only if it had been held “by 
giving three days clear notice,” to the 
Panchas including the first petitioner. 
The contention is that the notice having 
been served on December 14. 1971, and 
the meeting having been. held on De- 
cember 17, 1971. three clear days did 
not intervene between the two dates. 
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but only two clear days. i.e.. the 15th 
and 16th. intervened between the two 
termini. Rules 3 and 4 of the Co-cption 
Rules arg almost verbatim copies of 
Rules 38 and 39 of the Election Rules. 
The phraseology of sub-rule (3) of R. 4 
of the Co-option Rules is for all practi- 
cal purposes the same from the point of 
view of the period of notice as sub- 
rule (3) of Rule 39 of the amended 
Election Rules. In the case of each of 
the two meetings in question. therefore, 
it was necessary to give “three days 
clear notice” to the elected Panchas. In 
order to pronounce on the validity of 
the meetings from this point of view. 
we are called upon to answer three ques- 
tions, namely :— 


(i) Whether the “sending” or “giv- 
ing” of three days notice envisages the 
counting of three days from the date 
of service ofthe notice; 


(ii) Whether the expression “three 
days clear notice” is synonymous with 
me phrase “three clear days notice”: 
an 

(iii) Whether the ‘requirement of 
“three days clear notice” is mandatory 
or directory in the sense that non-com- 
pliance with that requirement must 
mecessarily vitiate the election or not. 


17. After carefully considering 
the scheme of the relevant rules, I find 
great significance in the use of the word 
“sent” in the expression “notice shall 
be sent by post” in sub-rule (3) of R. 3 
of the Co-option Rules, and in sub-rule 
(3) of Rule 38 of the amended Election 
Rules. Similarly the omission of the word 
“served” in the first part of sub-rule (3) 
of Rule 39 of the amended Election 
Rules and the omission of the same 
word in the opening part of sub-rule (3) 
of Rule 3 of the Co-option Rules shows 
a deliberate departure from the ordinary 
phraseology used for such purposes. The 
word “giving” has been used in sub- 
tule (3) of the relevant part of both the 
rules in relation to the notice instead 
of the word “serving”. A third factor 
which is significant in this respect is 
that the word “served” has been used 
in sub-rule (3) cf Rule 38 as well as in 
sub-rule (3) of Rule 3 (Election Rules 
and Co-option Rules respectively) in 
relation to the notice required to be 
served through an official of the Block 
or through the Gram Sachiv, but no 
period of such a notice has been pres- 
cribed in contradistinction to the num- 
ber of days which must elapse between 
the sending of the notice by post and 
the date of the meeting. Keeping these 
significant facts in view. it appears to 
us that the period of three days referred 
to in sub-rule (3) of both the relevant 
rules has relation to the giving of the 
notice which in turn is releted to the 
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sending of the notice and not to the 
time of the actual delivery of the notice 
to the concerned Panchas. When the 
question of the effect of the use of the 
word “send” in place of the word 


-“serve” in Section 87-A (3) of the U. P. 


Municipalities Act (2 of 1916) came up 
for consideration before the Supreme 
Court in Jai Charan Lal Anal v. The 
State of U. P.. AIR 1968 SC 5. it was 
held by their Lordships that the word 
“send” shows that the critical date is 
the date of destatch of the notice On 
the facts of that case their Lordships 
found that the notice “sent” on the 
17th for a meeting called on the 25th 
was valid as seven clear days did inter- 
vene between the 17th and the 25th. and 


` there was, therefore. no breach of the 


relevant provision. Similarly {it was 
held by the Mysore High Court in S. 
Ramaiah v. State of Mysore, (1969) L 
Mys LJ 395, that Rule 9 (1) of the 
Mysore Municipalities (President and 
Vice-President) Election Rules. 1965, 
which directs that notices of the meet- 
ing shall be sent to every member by 
registered post not less than five days 
before the date of the meeting speaks 
merely of the despatch of the notice 
and not that the notices so sent should 
be received by the members five days 
before the meeting. Reference may 
also with advantage be made in this 
connection to Retail Dairy Co. Ltd. v. 
Clarke, (1912) 2 KBD 388, wherein if 
was held that in the absence of any 
words in the relevant provision indicat. 
ing that the word “sent” is used with 
any other than its ordinary meaning of 
“dispatched” it must be construed as 
bearing that meaning alone. The fact 
that the notices were sent on the 13th 
though received by the first petitioner 
on the 14th December, 1971. not being 
in dispute. we are of the opinion that the 
requirements of the relevant rules have 
been satisfied even if the requirement 
is of three clear days. as time counts 
from the date of sending and giving the 
notice ard not from the time of its ac- 
tual service on the concerned Panch. 
So far as the second question out of 
the three arising under this point is 
concerned, we are unable to agree with 
the learned counsel for the respondents 
that the word “clear” in the relevan 
sub-rules is intended to qualify the 
notice and not the number of days des- 
pite somewhat unusual language used 
by the Haryana Government in thel 
concerned rules. The argument advanced 
on behalf of the respondents was that 
the clarity in the notices required under 
sub-rule (3) comprises of the giving of 
all the particulars requisite under sub- 
rule (2) cf Rule 3 of the Co-option Rules 
and sub-rule (2) of Rule 38 of the am- 
ended Election Rules. That does no 


ooo 
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seem to be the object of using the word 
“clear” in sub-rule (3) as the said sub- 
rule ‘distinctly and independently re- 
quires compliance with sub-rule (2) of 
the preceding rule. We, therefore, hold 
that the notice of each of the two meet- 
ings served on the first petitioner was 
valid. 

18. In the view we have taken 
on the question of validity of the notices 
of the meetings, we need not deal with 
the following cases cited by Mr. B. S 
Gupta. learned counsel for the State. to 
support an argument to the effect that 
whereas the requirement of sending or 
giving the notice in the relevant rules is 
mandatory. the requirement of three 
days or three clear days is merely direc- 
tory and non-satisfaction of the said 
latter ‘requirement would not vitiate the 
election :— 

(i) Pioneer Ltd.. Lucknow v. State 
N Uttar Pradesh, (1964) 1 Lab LJ 730 

AJI); 

üi) Umananda Roy v. The Com=- 
pensation Officer, Dhubri. AIR 1966 
Assam and Naga 81; 

(iii) Pratap Singh v. Shri Krishna 
Gupta, AIR 1956 SC 140; and 


(iv) Jai Bhagwan Sharma v, Matu 

Ram, 1963-65 Pun LR 1090. 
Nor is it necessary to deal with the 
meaning of the expression “clear days” 
for which reliance was placed by Mr. 
Mittal on the pronouncement of the 
Supreme Court in Pioneer Motors (Pvt.) 
Ltd. v. Municipal Council, Nagercoil, 
AIR 1967 SC 684, and various other 
eases. 

19. Mr. R. S. Mittal next argued 
fn a somewhat half-hearted manner that 
both the elections in question had been 
vitiated on account of the votes cast 
therein by respondents 6 and 7 as they 
were not entitled to vote on account of 
their being disqualified from being elect- 
ed as Panchas as they were tenants of 
the Panchayat. The counsel for res- 
pondents 6 and 7 has submitted that this 
objection had not been raised before the 
Presiding Officer of the meeting We 
called for the record of the elections in 
question. The sealed covers containing 
the record were opened in our presence 
and we found that an objection in writ- 
ing had been taken in this regard at the 
election of the woman Panch and had 
been overruled by the Presiding Officer 
on the ground that their election could 
have been questioned in an election 
petition, We are unable to find any 
such error of law apparent on the face 
of that order as would require us to 
quash the same. We are also of the 
opinion that once respondents 6 and 7 
had been elected as Panchas. their elec- 
tion could not be treated by the Presid- 
ing Officer of the two meetings as non 
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est merely because an allegation was 
made before him to the effect that they 
were not qualified to be elected. Mr. 
Mittal then contended that even if res- 
pondents 6 and 7 had been duly elected, 
they had ceased to be Panchas as Sec- 
tion 5 (5) (1) of the Act (as amended by 
the Haryana Second Amendment Act. 
1971) states that no one shall be entitled 
to stand for the election as or continue 
to be a Panch if he is a tenant or lessee 
holding a tenancy or lease under the 
Gram Panchayat. and that we should, 
therefore, hold that on the date of the 
disputed meetings respondents 6 and 7 
were in any case ` disqualified to con- 
tinue to act as Panchas. We are unable 
to enter into this controversy for more 
than one reason. Firstly, this allegation 
has -been denied by the concerned res- 
pondents, and involves such a disputed 
question of fact which cannot be easilv 
decided in these proceedings. Secondly, 
it is not the case of the petitioners that 
respondents 6 and 7 became tenants of 
the Panchayat after their election, but 
that they were disqualified even when 
If so their election 
would have been called in question by 
an election petition under Section 13-B 
of the Act Not having done so. the 
petitioners cannot now in this indirect 
manner impugn their election Thirdly. 
the petitioners have not even taken care 
to summon from the Panchayat the rele- 
vant records of the leases of tne Pan- 
chayat which could have conclusively 
showed whether any land of the Pan- 
chayat was or was not on lease with 
respondents 6 and 7 at the relevant 
time. We are, therefore, unable to find 
our way. to entertain this objection in 
the present petition. 

20. The last submission of Mr. 
R. S. Mittal is that the election of the 
Sarpanch is liable to be set aside as the 
woman Panch who voted therein had 
been co-opted only an hour or so before 
the election and did not, therefore, have 
any written notice of the meeting. 
There may be some logic in the argu- 
ment. but there is no substance in it. 
Firstly. this point not having been 
specifically taken up in the writ peti- 
tion. it is not safe to presume that no 
notice of the meeting for electing the 
Sarpanch was given to her. Secondly. 


. the fact that she attended the meeting 


and cast her vote in the election shows 
beyond doubt that she had notice of the 
meeting. Thirdly. the proviso to sub- 
Tule (8) of Rule 38 of the Election Rules 
is a complete answer to the sufficiency 
and manner of service of the notice on 
her. She had been elected as a Panch 
after notices of the meeting had already 
been issued under sub-rule (3) of R. 39. 
Notice to such a Panch is required by 
the proviso to rule 38 (3) (already quot- 
ed earlier) to be served by the Presid- 
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ing Officer “in such manner as he 
deems fit before the meeting.” This had 
obviously been done. We have, there- 
fore, no hesitation in repelling even this 
contention of Mr. Mittal. 


2k. As rone of the. contentions 
raised by the learned counsel for the 
petitioners bas succeeded on merits, it is 
futile for us to go into the further pro- 
position canvassed before us by Mr. B. S 
Gupta on the authority of the judgment 
of their Lordships of the Supreme Court 
in Partap Singh's casey AIR 1956 SC 140 
(supra). to the effect that the tendency 
of the Courts towards technicality in the 
matter of setting aside elections for non- 
compliance with directory provisions 
should be deprecated. Nor is it for the 
same reason necessary to refer in any 
detail to the judgment of Mahajan and 
Sodhi, JJ. in Cnkar Singh v. State of 
Haryana, 1972-74 Pun LR 378, on which 
the learned counsel for the respondents 
relied for the submission that even if 
the notices-of the meetings were invalid 
this Court would not interfere with the 
result of the election as no injustice has 
occurred as a result of the alleged slight 
delay in the service of the notices of the 
meetings. 

__ For the foregoing reasons, I would 
hold that :— 

(i) no exception can be taken to the 
law laid down by i, J. in Bishan 
Kaur’s case, ILR. (1971) 1 Punj & Har 
428 (supra) in so far as it related to Sec~ 
tion 6 (1) of the Act as it stood before 
the amendment of that section by the 
Haryana First Amendment Act of 1971; 

(ii) the co-option of a ‘woman Panch 
under proviso to section 6 (1) of the 
principal Act before its amendment and 
before the framing of the Co-option 
Rules, was not an ‘election’ and could 
not, therefore, bə called in question by 
an election petition: 

(iii) the co-option of a woman Panch 
under the proviso to sub-section (2: of 
section 5 of the Act as amended by the 
Haryana Second Amendment Act of 1971 
{Act 29 of 1971) is made by “election” 
within the meaning of section 13-A (e} 
of the Act.and inasmuch as a co-opted 
woman Panch is a “Panch” within the 
meaning of section 3(i) of the Act, her 
election is liable to be called in ques~ 
tion by an election petition, under sec- 
tion 13-B of the Act read with rule 44 
of the Election Rules; 

(iv) though section 13-B of the Act 
bars all remedies for questioning an elec~ 
tion under the Act except by an e_ec~ 
ion petition, it does not create a bar to 

e invoking of the extraordinary con= 
stitutional jurisdiction of the High Ccurf 
under Art. 226; 

(v) though the High Court will not 

ordinarily entertein a writ petition for 
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questioning the validity of an election 
which could be called in questioni 
by an election petition under the 
Act. there is nothing in the Constitution 
which bars the High Court from ex- 
ercising its writ jurisdiction in a fit case 
where refusal to grant the relief is like-| . 
ly to result in manifest injustice and the 
error of lew or of jurisdiction is appar- 
ent on the face of the admitted record 
of the election proceedings; 


(vi) the period of seven days of the 
notice required to be. served on the 
Panchas under sub-rules (2) and (3) of 
rule 38 of the Election Rules. and sub- 
rules (2) end (3) of rule 3 of the Co- 
option Rules, ard the period of three 
days required for a notice under R. 39(3) 
of the Election Rules and 4(3) of the Co- 
opticn Rules starts from the date of 
sending or giving Le. despatching of 
the notice and not from “the time of deli-« 
very or service of the notice on the con= 
cerned Parch; 

_ (vil) keeping in view the scheme of 
the Election Rules and Co-option Rules, 
it appears that the phrase ‘three days 
clear notice’ has been used in the rele- 
vant rules to convey the same require~ 
ment as is conveyed by the expression 
‘three clear days notice’, ‘which means 
that three days must elapse between the 
date on which the notice is sent and the 
date on which the meeting is held; and 


_ {vili) the requirements of sub-rule (2) 
and of the purview of sub-rule (3) of 
tule 38 and of sub-rule (3) of rule 39 
of the Election Rules do not apply to the 
notice whica has to be served on a Panch 
elected cr co-opted after the issue of 
notices cf the meeting for electing a 
Sarpanch Notice to such a Panch can 
be validly served by the Presiding Offi- 
cer of the meeting in such manner as he 
deems fit under the proviso to rule 38 (3) 
of the Election Rules, 


22. No other point was argued 
befor us by the counsel for the parties. 
This petition must therefore, fail and is 
accordingly dismissed with costs. 

RAJENDRA NATH MITTAL, J.: 

23. I agree, 

' Petition dismissed, 
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Smt. Kamlesh Kumari. Appellant v. 
Balbir Singh Bedi and another, Respond~ 


ts, 
F. A. F. O. No. 22-M of 1971, DJ- 
2-5-1972. 


Index Note:— (A) Evidence Act 
(1872). S. 73 — When the question for 
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consideration was whether the letters in 
queStion were in the handwriting of a 
particular person, the Court was entitled 
to compare the signatures on the letters 
with the signature on the postal card 
which was regarded by the Court to be 
the signature of that paratua person. 


(Para 20) 
— R P. Bali, for Appellant; H L. Sibal 
Sr. Advocate with S. C. Sibal, for Res- 
pondents. 

JUDGMENT:— This appeal has been 
filed by Smt, Kamlesh Kumari against 
her husband, Captain Balbir Singh res- 
pondent No. 1 and Gurbax Singh res“ 
pondent No. 2. It is directed against the 
fudgment of Shri J. C. Aggarwal, Sub 
Judge ist Class. Pathankot dated Decem- 
ber 22. 1970 decreeing the petition filed 
by the husband against the wife for dis- 
solution of marriage under section 13 of 
the Hindu Marriage Act. 1955. hereinafter 
called the Act, 

2. The parties were married on 
December 14, 1967 at the residence of 
the parents of the wife at Delhi After 
marriage, they lived together for one 
month at Pathankot, the place of resix 
dence of the husband. On September 30, 
1968. the husband was on leave af 
Pathankot. When he along with his 
ffriend. J. P. Gupta came to his house, 


they saw through the chinks of the shut - 


ters of one of the rooms, respondent no, 
2 and the wife together in a compromising 
Position, They knocked at the door of 
the room. The wife and respondent 
No. 2 came out. She was reprimanded 
for her immoral and wunchaste conduct, 
She then left the house along with res- 
pondent No. 2 telling the husband thaf 
She would no longer stay with him. 
3. On a petition filed by the wife 
against the husband on October 11. 1968 
.in the Court of District Judge at Ambala, 
there was passed an ex parte decree for 
. fudicial separation on December 12, 1968, 
On September 20, 1969 the wife gave 
birth to a daughter. 


4. On October 7, 1970. petition 
under section 13 of the Act was filed at 
Pathankot by the husband against _the 
wife and respondent No. 2 for dissolu- 
tion of marriage. Inter alia. the husband 
pleaded in the petition that the wife was 
living in adultery and was carrying on 
with respondent No. 2, Notice of the 
petition was issued in postal registered 
cover to respondent No, 2. apart from the 
one issued to the wife. Respondent No. 2 
was sought to be served at the address 
of A1/3. Rana Partap Bagh New Delhi. 
Acknowledgment due card returned 
bearing the signature of respondent No. 2 
fn token of his having received the re- 
gistered cover. 

5. In spite of service, neither the 
wife nor respondent No. 2 appeared on 
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November 25, 1970, the date fixed for 
hearing. They were ordered to be pro- 
ceeded against ex parte. Ex parte evi- 
dence adduced on behalf of the husband 
was, after a couple of adjournments, re- 
corded on December 10. 1970. The hus- 
band himself went into the witness box 
and also produced J. P. Gupta in support 
of his allegations. They stated that the 
husband and wife last resided at 
Pathankot, that she was leading adul- 
terous life and that respondent No. 2 was 
seen on September 30, 1968 in the house 


‘of the husband committing adultery with 


the wife, Letters Exhibit P-1 to P-3 
said to have been written and signed by 
respondent No. 2 were also proved by 
the husband to show.that she had illicit 
relations with respondent No. 2. On the 
basis of the ex parte evidence adduced 
on behalf of the husband. the trial Court 
granted decree for dissolution of the mar- 
riage. The wife, however, did- not move 
the trial Court for order of ex parte pro- 
ceedings being set aside. She has chosen 
to file the present appeal in this Court. 
As respondent No, 2 could not personal- 
ly be served in the appeal, substituted 
service by insertion of notice in “Indian 
Express” had to be resorted to. ` 

6. Shri R. P. Bali appearing on 
Behalf of the wife has raised the follow- 
ing points:— 

(1) There does nof exist any person 
of the name of respondent No. 2 and he 
is fictional figure. - 


(2) Single act of sexual: intercourse by 
wife with a person other than her hus- 
band does not constitute the ground of 
the wife living in adultery. 

(3) Civil Court at Pathankot has no 
jurisdiction to entertain petition filed by 
the husband under section 13 of the Act. 
Point No. 1 

Ta The argument raised was that 
there does not exist in this world any: 
one of the name of Gurbax Singh res- 
pondent No. 2. The petitioner in the 
petition filed under section 13 of the Act 
impleaded him as respondent No, 2. In 
the heading of the petition, he gave his 
address as follows:— 

"“Gurbax Singh, Contractor. 

resident of A-1/3, 

Rana Partap Bagh. New Delhi.” 

8. . The above address refers to the 
name and profession of respondent No. 2 
and the specific place, where he resides 
in New Delhi Fetition was filed in the 
Court of the Sub Judge at Pathankot. 
The Court directed that notice of the 
petition be issued to respondent No. 2 
for November 25, 1970. It is upon that 
address that for his service in that peti- 
tion, postal registered cover ackonwledge- 
ment due containing the notice accom- 
panied by copy of the petition was deli- 
vered by postman, in whose beat 
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that address of the respondent fell. After 
the cover having been delivered ta the 
addressee-respondent, postal acknowledge- 
ment due card returned to the trial 
Court bearing the signature of Gur- 
bax Singh and the date of November 20, 
1970, both appearing to be in the hand- 
writing of one and the same person. 
Service of respondent No, 2 on that 
address and on the basis of the signa- 
ture appended by the addressee was ac- 
cepted by the Court to be correct. This 
goes a long way to show that respondent 
No, 2 does exist and he has been. served 
on that address. 


9. In course of ex parte proceed- 
Ines of the petition. the petitioner 
himself went into the witness box apart 
from producing J, P, Gupta. Both these 
witnesses have made statements on oath 
that on September 30. 1968 in the house 
of the petitioner at Pathankot. respend- 
ent No. 2 was seen in a room of the 
house in the company of the wife. Both 
of them saw him and on coming out of 
the room. the wife left with him, Thus, 
there is ample evidence to show that 
respondent No. 2 does exist and the sug- 
gestion that he is either ‘an imaginery 
figure or mythical person hag no legs to 
stand. 

Point No, 2. 


10. It is stated by the husband 
that he came on leave to Pathankot and 
stayed with his parents. His wife -was 
also staying there. 
September 30, 1968. he went out of the 
house. that on return in the company of 
J. P. Gupta. resident of Pathankot. he on 
peeping through a chink of the shutters 
of a room found the wife and respondent 
No. 2 on bed in a compromising position, 
that on knocking at the shutters both of 
them came out and that on the wife 
being reprimanded. she replied that she 
had nothing to do with him and left the 
alee in the companv of respondent 
No. 2. 
nesses admits of no doubt that respond- 
ent No. 2 was seen committing adultery 
with the wife. The next question that 
arises is that apart from this evidence 
is there any further evidence in the form 
of conduct of the respondent or other- 
wise to show that she could be held fo 
have been living in adultery prior to 
date of filing the petition under section 13 
of the Act? 

11. Soon after the wife and res- 
pondent No. 2 came out of the room, the 
husband severely chided his wife for 
her immoral behaviour. Jmstead of ex- 
pressing regret or repentance, she made 
an audacious retort and flouted the autho- 
rity of the husband to reprimand her 
and to condemn her conduct by saying 
that she would not stay thereafter with 
him as his wife. Having said so, she 
whisked away in the company of res- 
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He states that. on- 


The evidence of these two wit- 


‘District Judge at Ambala. 
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pondent No. 2. This type of conduct on 
the part of the wife, not only as regards 
her having committed act of adultery 
in the house of the husband when he 
himself visited his house at Pathankot 
after having taken leave but also her 
bidding good-bye to the hearth and home 
of her husband by saying openly that 
she was leaving him and would not stay 
there with him as his wife and then 
disappearing in the company of respond- 
ent No. 2, who had just prior thereto 
committed adultery with her persuades 


‘the Court to come io the conclusion that 


she did not want to ue the wife of her 
husband but to be in the company of 
respondent No. 2 and to enjoy with 

as if she was wife of respondent No, 2. 
She did not care a tuppence for the 
displeasure of the husband over com- 
mission of adultery with respondent 
No. 2 in the house of her husband like 
a dare-devil. Defiant attitude towards 
the husband when pulled up -for that 
outrageous misconduct and the creation 
of scene of vanishing in the company 
of respondent Mo. 2. under his very 
nose and eyes show that she wag meant 


- for respondent No. 2 and not for-the 


husband. There is nothing unlikely in 
her having after that incident. continu- 
ed in the company of respondent “No, 2 
and having led adulterous life with him. 
The husband has stated that some time 
after the marriage respondent No. 2 
visited his house and he grew suspicious 
about the character of his wife and that 
he expressed this feelings to her. It is 
stated that she expressed regret and felt 
repentant. At the end of his statement, 
the husband has stated that even after 
the wife had left him, she had been 
living in adultery and that unchaste and 
characterless conduct of her had humi- 
liated him amongst his friends and col- 
ea in particular and PUBIE in gene- 


12. As deposed to by the husband 
in his statement, the wife did not return 
to the house of the husband after hav- 
ing left him on the date of that ugly 
and scenic incident They never lived 
together thereafter. Soon after having 
left the house of her kusband on Septem- 
ber 30. 1958, she filed a petition on 
October 11. 1968 for judicial separation 
against her husband in the Court of the 
As the hus- 
band failed to appear in the proceedings 
of that petition. ex parte decree for 
judicial seraration was granted to her 
on December 12, 1958. The petition for 
judicial separation was filed within 
eleven days of the date she was caught 
red handed in the company of respond- 
ent No. 2 and the husband was still 
heavy at heart over her distressing and 
agonising misconduct on her having com- 
mitted adultery wae respondent No, 2 
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in his own house and the nefarious and 
curt reply in the presence of respond~ 
ent No. 2. which she gave by telling him 
that thereafter she would have nothing 
to do with him. Soon after her un- 
pardonable act of adultery,. she lost no 
time in having resort to Court to obtain 
decree for judicial separation, This 
shows that she was determined not to 
live with the husband and had decided 
to sever connections for the future with 
him presumably -for the same of ress 
pondent No. 2. 


13: On September 20, 1969. there 
was born a daughter to the wife. She 
left him on September 30. 1968. The 


child was born 11 months and 20 days 
after she parted company from her hus- 
band. Considering this period of time 
between the date she ceased to live and 
cohabit with the husband and the date, 
on which the child was born, the child 
is obviously an illegitimate one’ and not 
born as a result of wedlock or cohabita- 
tion between the husband and the wife. 
The birth of this child goes a long way to 
show that she must have committed ad~ 
ultery with a person other than her 
husband. z 


14. Letter P-I was addressed to 
the husband and letters P-2 and P-3 were 
addressed to the wife. The husband had 
stated that the two letters addressed to 
the wife had been recovered from the 
possession of the wife. The contents of 
the letters proved on behalf of the hus- 
band amply show that the wife had prior 
to the marriage as wel] as after the mar- 
riage been carrying on with respondent 
No. 2 and seems to have been leading 
adulterous life with him. Letter. Ex- 
hibit P-1 is addressed by Gurbax Singh 
‘to the husband. It is dated December 
14, 1967. The date of the letter is the 
same as is the date, on which the mar- 
Tiage between the husband and the wife 
took place at Delhi. This letter has been 
addressed by respondent No. 2 from New 
Delhi. In that letter, respondent No. 2 
states that his beloved Kamlesh had-been 
married with the husband against her 
wishes. that the husband was responsi- 
ble for disturbing the mental peace and 
life of respondent No. 2, that he would 
not allow him to live peacefully, that she 
was his and that she would never love 
the husband and that it would be better 
if he released her so that she and res« 
pondent No. 2 could reunite, ` 


15. The next letter is Exhibit P-3. 
This also bears the date of December 14, 
1967. It is addressed by respondent No. 2 
to the wife. In that letter. he acknow- 
ledges the receipt of her letter described 
as loving letter and states that by the 
time that letter is in her hands she 
would have married. that she deserved 
much more love than respondent No, 2 
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had been showing to her, that he would 
have a heavy heart, that he placed her 
on a high pedestal and that considering 
the extent to which he loved her. he was 
sure that she would come back. 


16. The next letter is dated 
September 19, 1968. It is Exhibit P-2. 
This is also addressed to the wife as 
“Dear loving darling’, This letter too 
acknowledges the receipt of a love letter 
received from her by respondent No. 2. 
As the contents of that letter show. she 
had complained to respondent No. 2 that 
the husband was getting suspicious about 
her relations with respondent No. 2. In 
that letter. he assures the wife that he 
would move earth and heaven to pro- 
vide e happy home for her and their 
children. At the end, he thanks her for 
her loving gifts. which she sent to him 
in the letter addressed by her to res- 
pondent No. 2. The contents of these 
letters admit of no doubt that the wife 
had been leading an unchaste and adul- 
terous life in the company of respond- 
ent No. 2 even after the date of the 
marriage, 


Or. Before I part with the discus- 

sion of this point, I must refer to the 
objection urged by the counsel for the 
wife about the contents of these letters 
including the signatures having not been 
proved to be in the handwriting of res- 
pondent No, 2. The objection is to the 
effect that the husband never stated that 
he had been seeing respondent No. 2 
writing or signing and hence his evidence 
that these three letters were written and 
signed by respondent No, 2 ig of no avail 
to him. It is correct that he has not so 
stated and there is nothing to show that 
he was in a position to see respondent 
Na. 2 write and sign. 


18. All the three letters have 
been specifically relied on by the hus- 
band in his petition under section 13 of 
the Act. These letters have been refer- 
red io therein in support of the ground 
of the wife having been living in adul- 
tery prior to the filing of petition. 


19. As alluded to above, respond. 
ent No. 2 had been served with a notice 
of the petition. Under the provision of 
Order 5, Rule 2 of the Code of Civil Pro- 
cedure read in conjunction with sec. 21 
of the Act, the notice served upon the 
Tespondent had to be and was presum- 
ably accompanied by copy of the peti- 
tion. Under the former provision sum- 
mons sought to be served on a defend- 
ant has to be accompanied by a copy of 
the plaint. That provision has. by virtue 
of section 21 of the Act been made ap- 
plicable to proceedings of a petition 
under section 13 of the Act. Hence. I 
presume that notice served on respond- 
ent No. 2 was accompanied by a copy of 
the petition. The respondent must have 
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come to know from the copy of the peti- 
tion served on him and also from the 
wife, in whose company he left efter 
having committed adultery with her on 
September 30. 1968 and with whom he 
was hand in glove about the allegations 
made in the petition showing that he 
had been involved with her. These 
letters find mention in the petition in 
support of the ground of the wife living 
in adultery. If the facts stated in the 
petition were not true and correct he 
would have grown rebellious against 
those allegations as they impeached his 
character. He would not have felt 
hesitant to contest those allegations and 
cleared himself of the serious charges 
brought against him on the basis of the 
relations between the wife and him. And 
yet respondent No. 2 kept mum and 


chose not to contest the correctness of > 


those allegations. He has chosen not to 
deny the fact that these letters had been 
addressed by him both to the husband 
and the wife, although he was party to 
the proceedings. Respondent No, 2 has 

owed and so has done the wife to go 
unchallenged the fact of existence of 
these letters and the correctness of their 
contents including the fact of their TE 
ing been written. by respondent No. 


20. I have referred to in a 
earlier part of the judgment that postal 
acknowledgement .due card came back 
after delivery of the postal registered 
cover containing notice of the petition 
accompanied by its copy. Its addressee, 
respondent No. 2 appended his signature 
to that card in token of its delivery at 
the address given'in the petition by the 
husband. ‘The registered cover contain- 
ing these two documents was delivered 
by the postman concerned to its address, 
respondent No. 2 in regular course of 
postal transit. The acknowledgment due 
card. which came ack to the trial Court 
after delivery of the postal. cover to the 
addressee, purports to have been signed 
by respondent No. 2. 
sumed that the signature borne on the 
acknowledgment due card was of res- 
pondent No. 2 and he had been served. 
When the trial’ Court received back the 
acknowledgment due card bearing the 
signature of the addressee of the postal 
cover it regarded by virtue of that pre~ 
sumption as proved, the facts of the pos- 
tal cover having been delivered to the 
addressee and the addressee having him- 
self appended his signature acknowleds~ 
ing that delivery, Thus. the trial Court 
felt satisfied that acknowledgment due 
card bore the signature of respondent 
No. 2. By virtue of section 73 of the 
Indian Evidence Act, 1872, the trial Court 
was entitled to compare the signatures 
on letters Exhibits P-1 to P-3 with the 
signature on postal card, which was re- 
garded by the trial Court to be the 
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signature of respondent No. 2 and hence 

treated as proved. On comparison it 
came to the conclusion that the three 

ee had been signed by respondent 
o. 2 


21. I kave compared the signature 
of respondent No. 2 borne on that po 
card with the signatures on these three 
Ietters. Taking into consideration ‘the 
characteristics of the signatures on these 
three letters vis-a-vis the signature on 
the card, I have no doubt that these 
three signatures on the letters are of the 
same person, who signed the card. I 
thus hold that the trial Court has taken 
correct view in coming to the conclusion 
that the signature of respondent No. 2 
borne on postal card tallies with those 
on the letters said to have been address 
sed by respondent No. 2 


22. On the basis of the above evi 
dence. I hold that letter, Exhibit P-E 
addressed to the husband and letters Ex~ 
hibits P-2 and P-3 addressed to the wife 
Ihave been signed and addressed by res- 
pondent No. 2. Even if for the sake of 
argument, these three letters are taken 
out of consideration. the rest of the evi- 
derce is sufficient to enable the Courf# 
to confidently draw the inference thaf 
the wife ad prior to the filing of the 
petition been living in adultery. 

23. Before I conclude the discuss 
Sion on this point, I may mention tha 
the wife did not make any application to 
the trial Court to set aside the ex parte 
decree passed against her and hee not 
challenged the correctness of her own 
service of notice in the petition. Having 
chosen not to contest the petition and 
having allowed an ex parte decree being 


‘granted against her, the scope of attack 


against the evidence on merits has to be- 
limited to the justidication of the passing 
of the decree on the basis of ex parte 
evidence led in the case. In other words, ` 
the Court of appeal has to consider whe- 
ther in the absence of any evidence led 
on behalf cf the wife and on the basis of 
the evidence. meagre or scanty as it may 
be, led by the husband the ex parte 
decree being granted on the ground that 
she was living in adultery is called for, 
On scrutiny of the evidence with that 
approach, I hold that the husband has 
succeeded in showing that the wife was 
living in adultery. 

Point No. 3. 


_ 24 _ Petition was filed in the Cour? 
of Sub Judge Ist Class at Pathankot. 
In para 1 of the petition. it is stated that 
the marriage between the parties took 
place at Delhi and that after marriage 
they lived together: at Pathankot, the 
permanent place of residence of the 


-parents of the husband and the husband. 


In para 16 of the vetition it is stated 
that both the husband and the wife re- 
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sided together last at Pathankot.- In that 
petition, the husband gave his address at 
Pathankot. As discussed earlier, he said 
En his statement that he was on leave in 
his house at Pathankot on September 30, 
1968, where his wife was also residing and 
that he saw the wife cohabiting with 
respondent No. 2. He has said in his evi- 
dence that on or before September 30, 
1968, they had been living together in 
his house at Pathankot and it was on 
that date that she left the house and 
the husband for good and never return~ 
ed to him or stayed with him after that 
date. The facts stated in the petition were 
repeated by him in the statement as a 
witness on oath. Thus, on the basis of 
the evidence led on behalf of the hus- 
band. it stands proved that he and his 


wife last resided together at Pathankot. . 


Thus the Court at Pathankot has juris- 
diction to entertain the petition. 

25. For the foregoing reasons. 1 
disallow the appeal with no order as to 


costs, 
Appeal dismissed. 
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U. S. Sahni, for Petitioners; H. L, 
Sibal. Sr. Advocate with S. C. Sibal, for 


Respondents: 
ORDER:— The nenons goneerea 
in English Paper II of B. D. C 


Part II, Examination of the Panjabi Uni- 
versity held on May 13. 1971, from the 
centre located in the Nehru Memorial 
College, Mansa. An anonymous letter 
had been written to the University by 
a candidate on April 23, 1971, pointing 
out that there was large scale copying 
and adoption of unfair means by the 
candidates appearing at that centre and 
that the next examination for B. A. would 
take place in that centre on April 27, 
1971 and May 11. 1971. It was suggesta 
ed that surprise raids may be made. On 
May 11, 1971, the Assistant Registrar of 
the University paid a surprise visit to 
that centre and found a large number 
of books thrown out of the hall through 
the broken window panes and the smuggl- 
ing in of answers to questions through 
the broken window panes. The Assis- 
tant Registrar recorded the statements 
of the Supervisory Staff who admitted 
that there was mass scale adoption of 
unfair means but they could not help. 
As a result of the report of the Assistant 
Registrar, the Punjabi University sent a 
circular to all the Examiners and Head 
Examiners to mark the answer books 


_carefully and to see whether there was 


copying or adoption of unfair means 
moticeable from the answer books. The 
Examiner who evaluated the answer 
books of the petitioners sent a report 
that the answers to questions 2, 3 and 5 
of all the petitioners tallied with each 
other which clearly showed that they. 
had copied from -one another or from a 
common source. The Expert of the sub« 
ject also concurred in that. opinion. The 
petitioners were issued notices to appear 
before the Assistant Registrar on August 
14. 1971. They actually attended his 
office on August 16, 1971, when each one 
of them was issued a questionnaire. The 
petitioners admitted that the answers to 
questions 2, 3 and 5 in their answer 
books tallied with each other, but they 
explained that the resemblance of the 
answers was due to the fact that they 
had studied at the same coaching college 
known as Taxila Academy, Mansa, and 
these questions hed been discussed by 
the professor who dictated their answers 
which the petitioners memorised and 
they reproduced the same in the answer 


books. It was also stated by them that 
previously they were students of the 
Correspondence Courses and such like 


questions found place in the lectures 
issued to them which they had studied. 
They stated that they could not produce 
any note book showing that these ques~ 
tions had been dealt with in the’ class 
room or the answers were dictated by 
the Professor which they had memaris« 
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ed. They were specifically asked if they 
wanted to appear before the Unfair 
Means Committee to which they rep_ied 
in the negative. To another question 
they replied that they did not want to 
produce any evidence in defence. The 
Unfair Means Committee examined the 
answer books of the petitioners and find- 
ing that their answers to questions 2., 3 
and 5 tallied with each other came to the 
conclusion that the petitioners had Te 
ceived help from one another or from a 
common source and -had thus adopted 
unfair means in the examination. They 
were disqualified for two years under 
Ordinance 4(b) of the Ordinances of the 
University relating to the use of unfair 
means in the examination. Feeling az= 
grieved the petitioners have filed the pre- 
sent petition. to which a reply has been 
filed by the University. 


2. The learned counsel for the 
petitioners has submitted that the rules 
of natural justice were violated inasmuch 
as they were not supplied copies of the 
anonymous report, the statements of 
Iqbal Singh and the Supervisory Staff 
recorded on May 1i, 1971, and the con- 
clusions arrived at by the Unfair Means 
Committee. There is no merit in this 
submission. The anonymous complaint 
which was made on April 23. 1971. long 
before the examination held on May 13. 
1971, did not relate to the petitioners. 
It was a general complaint about the 
adoption of unfair means on a mass scale 
in the centre. The statements of Iqbal 
Singh and the Supervisory Staff record-. 
ed on May 11, 1971. also did not relate 
to the petitioners, as their examination 
took place on May 13, 1971. The state- 
ments recorded on May 11, 1971. related 
to the examination of that day or the 
adoption of unfair means at the centre 
generally, The petitioners were not en- 
titled to the report cf the Unfair Means 
Committee setting out its conclusions so 
as to give them a notice to show cause 
why the proposed punishment should not 
be inflicted on them. A specific question 
was put to the petitioners as to whether 
they wanted to appear before the Unfair 
Means Committee or to produce evidence 
in defence. to which they replied in the 
negative. Thereafter the Unfair Means 
Committee was justified in considering 
their cases on merits and to arrive at the 
conclusion as to whether the petitioners 
were guilty of the charge of using unfair 
means or not. 

3. The learned counsel for the 
petitioners then argued that there is no 
finding by the Unfair Means Committee 
as to whether the petitioners copied from 
one another or from some specific cam- 
mon source and. therefore, the case is 
not covered by Ordinance 4 fb). I find 
no merit in this submission as well 
Ordinance 4(b) reads es under:— 
pe h RS 
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“f an answer book shows that the 
candidate has received help from or 
given help to another candidate or if 
he is found copying or to have copied 
from any paper, book, or-note or to 
have allowed any other candidate to 
copy from his answer book or to have 
taken the examination with notes written 
on any part of his clothing or body or 
table or desk or instruments (allowed in 
the Engineering Examination) like set 
squares, protectors, slide rules. etc, or is 
guilty of swallowing or destroying any 
note ov paper found on him. or talking 
to a person outside the examination hall 
while going to urinal or consulting notes 
or books while outside ths examination 
hall, he shall be disqualified far two years 
including that in which he is found 
guilty. if he is a candidate for an ex- 
amination held once a year. or for four 
examinations, including that in which he 
is found guilty if he is a candidate for 
an examination held twice a year”. 


4. In my opinion the case is fully 
covered by the first sentence of this re- 
gulation. The answer book of each peti- 
tioner shows that he has received help 
from or given help to another candidate. 
If that were not the case. the answers 
to questions relating to precis, transla- 
jion anc sentences using words having 
the same sound could not be the same. 
The only .other possibility is that they 
received a note from which each one of 
them copied. Such an eventuality is 
covered by the next sentence. i e., Copy- 
ing from any paper, book or note. In 
either case, the petitioners are guilty of 
adopting unfair means for which there 
is ample ev-dence in their answers to 
the said three questions. which are ver- 
batim the same. If these answers had 
been attempted by each petitioner on his 
own, the language used could not be 
the same. The petitioners put forth the 
plea that these questions had been dealt 
with by the professor in their coaching 
academy but were nct able to produce: 
any note-bdook containing those questions 
or answers thereto from which they had 
memorised. Evidently the explanation 
tendered ky them was false. It is almost 
impossible that the two persons shall use 
the same language while translating a 
passage from one language to another or 
writing out a precis of the same passage. 
The sameness of the answers to the said 
three questions clearly shows that either 
the petitioners had copied from one an- 
other or from a common source and in 
either case they were guilty of adopting 
unfair means within the meaning of 
ordinance, 4 (œ) ibid. There is. there- 
fore, no substance in the submission o 
the learned counsel. 


5. The learned counsel for the 
petitioners ther relied on my judgmeni 
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in Sukhsham Kumari v. Punjab Univer- 
sity, 1969 Cur LJ 843, which is of no 
help to him In that case the charge 
against the petitioner was that she had 
copied answer to question No, l(a) from 
somewhere and was based on the report 
of the Head Examiner which was con- 
curred in by the Expert. The Standing 
Committee also came to the same con- 
clusion, The petitioner in reply to the 
questions in the questionnaire had stated 
that she had solved the questions herself 
and had not copied from anybody. While 
holding that the case was not covered 
under regulation 13 (b) (which is in the 
same terms as Ordinance 4(b) of the 
Punjabi University) I observed as undert 


“It Is evident that under this regula- 
tion the examinee can be punished only 
if it is proved that he either received or 
attempted to receive help from another 
candidate or gave help or attempted to 
give help to another candidate. The 
answer books of all the examinees in 
the hall were before the Head Examiner 
and presumably the Expert and they 
were not able to point out from whose 
answer book the petitioner had copied 
the answer to question I(a). It has also 
not been found that the petitioner had 
copied from some paper. book or note. 
No charge, therefore. could be levelled 
against her under Regulation 13(b). This 
regulation does not talk of copving from 
somewhere but only from the answer 
book of another candidate or from some 
paper, book or note. Unless the original 
from which the copy was alleged to have 
been made was found to exist. it could 
not be said that the petitioner had copied 
from somewhere, This is a very vague 
allegation that she copied from some- 
where and apart from saying that she 
did not. nothing else could be said. The 
charge, thus. was too vague and the 
finding of the Standing Committee can- 
not be supported as being based on any 
legal evidence on the record. A mere 
suspicion in the minds of the Head Ex- 
aminer, the Expert and the Standing 


Committee has led to the disqualifica- 
tion of the petitioner. If the Head Ex- 
aminer, the Expert or the Standing 


Committee had read the answer to the 
question somewhere. they could have 
stated so but this was not the case made 
out by them against her.” Under the cir- 
cumstances, I hold that the order of the 
Standing Committee disqualifying her 
for two years was not based on any evi- 
dence but on a Mere suspicion expressed 
by the Head Examiner and the Expert 
and ig liable to be quashed.” 


6. In that case there was no 
answer book of any other candidate 
showing that the petitioner had copied 
from him or her nor was any other 
source found out from where she had 
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copied. The present case is distinguish- 
able inasmuch as the answer books of 
the petitioners disclose that they had 
taken help or given help to one another 
or copied from a common source. 

7. The next judgment relied upon 
by the learned counsel is Rashpal Singh 
v. The Punjab University, 1968 Cur LJ 
618. wherein the learned Judge with re- 
gard to regulation 13(b) of the Punjab 
University held that:— 

“a guilty mind is envisaged for 
punishing the candidate indulging in un- 
fair means as specified in the Re- 
gulation The Regulation is a penal 
measure and has to be construed 
strictly. No punishment can be awar- 
ded under this Regulation to a can- 
didate who has received help from a 
source other than that of some candidate. 
Thus, there is a lacuna which unwit- 
tingly provides a loophole, and a means 
of escape. in Regulation 13(b). which 
punishes receiving help from another 
candidate but not from the supervisory 
Staff or any other person not being a 
candidate.” 


8. Evidently that case fs also dis- 
tinguishable on facts from the present 
case. 

9. As to whether the material on 
which the Unfair Means Committee came 
to the conclusion that the petitioners 
had adopted unfair means was sufficient 
to come to that conclusion or not can- 
not be gone into by this Court in this 
petition in view of the following obser- 
vations of their Lordships in Syed 
Yakoob v. K. S. Radhakrishnan. AIR 
1964 SC 477 (head note b):— ` : 


“The Jurisdiction of High Court to 
issue a writ of certiorari is a super- 
visory jurisdiction and the Court ex- 


ercising it is not entitled to act 
as an appellate Court. . This limita- 
tion necessarily means that findings 


of fact reached by the inferior Court or 
Tribunal as result of the appreciation of 
evidence cannot be reopened or ques- 
tioned in writ proceedings. An error of 
law which is apparént on the face of the 
record can be corrected by a writ, but 
not an error of fact. however grave it 
may appear to be. In regard to a find- 
ing of fact recorded by the Tribunal. a 
writ of certiorari can be issued if it is 
shown that in recording the said finding. 
the Tribunal had erroneously refused 
to admit admissible and material evi- 
dence. or had erroneously admitted in- 
admissible evidence which has influenced 
the impugned finding. Similarly, if a 
finding of fact is based on no evidence, 
that would be regarded as an error of 
law which can be corrected by a writ 
of certiorari. A finding of fact recorded 
by the Tribunal cannot, however, be 
challenged in proceedings for a writ of 
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certiorari on the ground that the relevant 
and material evidence adduced before the 
Tribunal was insufficient or inadequate 
to sustain the impugned finding. The 
adequacy or sufficiency of evidence led 


on a point and the inference of fact to ` 


be drawn from the said finding being 
within the exclusive jurisdiction of the 
Tribunal, the points cannot be agitated 
before a writ Court.” 


10. Another judgment of their 
Lordships, Board cf High School and In- 
termediate Education. U. P. Allahabad v. 
Bagleshwar Prasad, AIR 1966 SC 875, is 
also instructive. Para 12 of the report 
is as under :—= 

“In dealing with petitions: of this 
type, it is necessary to bear in mind that 
educational institutions like the Uni- 
yersities or appellant No. 1 set up En- 
quiry Committees to deal with the pro- 
blem posed by the adoption of unfair 
means by candidates, and normally it is 
within the jurisdiction of such domestice 
Tribunals ta decide all relevant questions 


in the light of the evidence adduced be- 


fore them. In the matter of the adop- 
tion of unfair means. direct evidence 


may sometimes be available, but cases 


may arise where direct evidence is not 
available and the question will have to 
be considered in the light of probabilities 
‘and circumstantial evidence. This pro- 
blem which educational institutions have 
to face from time to time is a serious 
problem and unless there is justification 
to do so, Courts should be slow to in- 
terfere with the decisions of domestic 
Tribunals appointed by educational bodies 
like the Universities. In dealing with the 
validity of the impugned orders passed 
by Universities under Art. 226, the High 
Court is not sitting in appeal over tie 
decision in questicn; its jurisdiction is 
limited and though it is true that if tae 
impugned order is not supported by any 
evidence at all. the High Court would 
be justified to quash that order. But 
the conclusiori that the impugned order 
is not supported by any evidence mus? 
.Ibe reached after considering the question 
as to whether probabilities and circum- 
stantial evidence do not justify the said 
conclusion. Enquiries held by domestic 
Tribunals in such cases must. no doubt, 
be fair and students against whom charges 
are framed must be given adequate op- 
portunities to defend themselves, and in 
holding such enquiries. the Tribunals 
must scrupulously follow rules of natu- 
ral justice; but it would. we think, not 
be reasonable to import into these en- 
quiries all considerations which govern 
criminal trials in crdinary Courts of law. 
In the present case, no animus is sug- 
gested and no mala fides have bean 
pleaded. The enquiry has been fair and 
the respondent hes had an opportunity 
of making his defence, That being so, 
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we think the High Court was not justi- 
fied in interfering with the order passed 
against the respondent”, 


11. _, In view of these observations, 
the decision of the Unfair Means Com-~ 
mittee has to be upheld. 


12. For the reasons given above I 
find no merits in this petition which is dis- 
missed wita costs, Counsel's fee Rs. 100/~, 

Petition dismissed, 


es 
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S. S. SANDHAWALIA, J, 
_ M/s. Beacon Pharmaceutical, Peti- 
tioner v. M/s. Duni Chand Khosla and 
Sons, Respondent. 
Civil Revn. No. 397 of 1972. DJ- 
22-5-1972 against order of Amjad 
Popo bat. J. Ist Class, Jullundur D/-- 


Index Note: (A) Contract Act (1872), 
S. 29 — A stipulation viz. all disputes - 
about contracts would be subject to 
jurisdiction of the courts within. Maha- 
rashtra is not void. It is neither vague 
(for non-specifying particular court) nor 
nullified as being against public nolicye 
(X-Ref: Civil P. C. (1908). S. 20). , 
an (Paras 5, 6) 
~ M N. Bhatkal. (Advocate of Bom- 
bay) with P. C. Khungar. for Petitioner; 
G. C. Mital, for Respondent. 


ORDER:— The only issue that arises 
for determination in this civil revision 
is whether by virtue of the subsisting 
contract between the parties. the juris- 
diction of the Civil Courts at Jullundur 
has been lawfully excluded. The peti- 
tioner-firm styled as Beacon Pharmaceu- 
ticals carries on business ° at ee 

e 
said firm appointed Messrs Duni Chand 
Khosla & Sons. the respondent-firm as 
their sole selling agents for their pro- 


. ducts on the terms and conditions con- 


tained specifically in the agreement 
Exhibit P-5 dated March 1. 1966 for a 
period of three years. On expiry of the 
abovesaid period a further agreement 
dated April 30. 1969 was agreed upon 
which renewed the earlier contract for 
a pericd of three years on the old terms 
and conditions vide Exhibit P-6. Disputes 
having arisen over the accounts, partner- 
ship-firm of Messrs Duni Chand Khesla 
and Sons brought a suit for rendition of 


-accounts ir. the Court of Shri Amjad Ali 


Khan. Sub-Judge Ist Class. Jullundur, It 
was averred on their behalf that they 
had performed their part of the agree~ 
ment between the two firms diligently 
and to the best of their ability. but to 
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their utter surprise and astonishment 
the sole distributorship granted to them 
by the petitioner-defendants was ter~ 
minated by them with effect from 
January 1. 1970. by a letter dated Dec- 
ember 31, 1969. It was further alleged 
that. according to the terms of the agree~ 
ment between the parties, the petitioner- 
defendant-firm owas receiving direct 
orders from the consumers of the sole 
agency territory of the plaintiff-respon- 
dent and was supplying the product 
directly against the same. It was alleged 
regarding these transactions that ‘the 
defendant-petitioner were bound to render 
the accounts to the  plaintiff-respondent 
from March 1, 1966, from which date no 
accounts had been rendered by them. - 


2. In the written statement filed 
on behalf of the defendant-petitioner, it 
was expressly pleaded that the Court at 
dullundur had no territorial jurisdiction 
because vide clause 12 of the agreement, 
the same had beén excluded and all dis- 
putes arising out of the agreement were 
subject to the jurisdiction of the Courts 
within the State of Maharashtra, On 
the abovesaid pleadings, the trial Court 
framed the following issue:—~ 


“Whether this Court has jurisdiction 
fo proceed with the trial of this case?” 


3. Evidence was led by the par- 
ties and the Court took the view that 
acceptance of the proposal conveyed 
through letters Exhibits P-5 and P-6 by 
the plaintiff-respondent-firm had taken 
place at Jullundur and it was thereafter 
that these were duly despatched by 
post to Bombay for delivery to the de- 
fendant-petitioners, Adverting to clause 
12 of Exhibits P-5 and P-6, the trial 
Court, however, took the view that this 
clause giving jurisdiction to the Courts 
of Maharashtra for the settlement of 
disputes under the contract was too 
vague and was unenforceable on that 
score. It, therefore, held the same io be 
invalid and consequently took the view 
that in spite of its existence, the juris~ 
diction of the Court at Jullundur was 
not excluded, The preliminary issue was 
decided in favour of the plaintiff-respon- 
dent and against the defendant-petitioner 
and consequently the present revision is 
at the instance of defendant-petitioner. 


4, Mr. Bhatkal in support of the 
revision places primary reliance on sub- 
clause (a) of Section 20 of the Code of 
Civi] Procedure, Counsel contends that 
in view of the admitted fact that the 
firm of the defendant-petitioner carries 
on business within the State of Maha- 
rashtra and its partners were residents 
within the jurisdiction of that State, it is 
evident that the present suit could lie in the 
relevant Civil Court within that State. On 
these premises, the forceful submission on 
behalf of the defendant-petitioner was that 
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even assuming for a moment that the con- 
tract between the parties was accepted at 
Jullundur, nevertheless a suit under the con- 
tract could lie both at Jullundur and within 
the State of Maharashtra where the defen- 
dant-petitioner’s firm carries on business and 
are residents therein respectively. It is ar- 
gued that if territorial jurisdiction lies at 
two places, it is always open to the parties 
to exclude one or the other and to bind 
themselves that they are to resort to eithet 
of the two jurisdictions only. 


5. There is patent merit in the argu- 
ment raised on behalf of the defendant-pcti- 
tioner. The trial Court found on evidence 
that the agreements Exhibits P-5 and P-6 
were accepted at Jullundur. Assuming this 
finding to be correct for the sake of argu- 
ment, it is nevertheless manifest that the 
plaintiff-respondent in the present case could 
sue the defendant-petitioner both at Jullun- 
dur as also in the Court having the relevant 
territorial jurisdiction within the State of 
Mahareshtra. Indeed the matter is wholly 
simplified because Mr. G. C. Mittal on bes- 
half of the respondent fairly concedes that 
his clients on the present facts could certain- 
ly sue either within the State of Punjab or 
in the Court having the jurisdiction within 
the State of Maharashtra. Mr. Mital, how- 
ever, contended that it was for his clients 
to elect as to where they would sue. I am 
afraid that contention appears to be unsus- 
tainable. For this aspect one has to advert 
to the relevant documents Exhibits P-5 and 
P-6. A perusal of the same would show that 
the parties willingly and with their eyes open 
have agreed that the Courts having jurisdic- 
tion in all matters arising out of the con- 
tract, would be those within the State of 
Maharashtra. Clause 12 of the agreements 
Exhibits P-5 and P-6, which is in identical 
terms, is as follows:— 


“Any disputes. arising out of this agree- 
ment will be subject to the jurisdiction of 
the State of Maharashtra.” 

In construing the abovesaid clause, it has to 
be kept in mind that Exhibits P-5 and P-6 
are not formal legal deeds formally drafted 
by a lawyer or a solicitor. They are letters 
being exchanged between the parties. Its 
context in Exhibits P-5 and P-6, therefore, 
leaves no manner. of doubt that the intention 
of the parties was to exclude the jurisdiction 
of the Civil Courts of other States except 
that of Maharashtra where the firm of the 
defendant-petitioner carries on business. It 
is also evident that Messrs Beacon Pharma- 
ceuticals had themselves written Exhibits 
P-5 and P-6 and asked the firm of Messrs, 
Duni Chand Khosla and Sons to accept the 
same. The firm of the defendant-petitioner 
is the principal whilst the -plaintiff-respon- 
dent’s firm was appointed as their sole selling 
agents. There was merit in the contention 
of Mr. Bhatkal that since the defendant- 
petitioner’s firm carried on business in Maha- 
rashtra, whilst appointing the sole selling 
agents, it wished to avoid the multiplicity 
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of jurisdictions and it was, therefore, that 
the restrictive covenant in clause 12 was in- 
corporated by which, of the two jurisdic- 
tions that might arise within the country, 
Civil Courts in the State of Maharashtra 
alone were chosen as the forum of litiga- 
tion, if necessary. It is not in dispute that 
\such a covenant is neither invalid nor illegal 
as being opposed to public policy. It is 
settled law that where two Courts have juris- 
diction to try the suit, then it is open to 
the parties to fairly agree to the dispute be- 
tween them being tried in one of them. 
That, in the present case, resort could be 
made to either of the two Courts is not now 
in dispute and is indeed patent from the 
language of the statute in Section 20, Civil 
Procedure Code, itself and more specifically 
by illustration (a) to the said section. Exhi- 
bits P-5 and P-6, therefore did no more than 
bind the parties that the jurisdiction for the 


litigation would vest in only one of those ~ 


within the territorial limits of the State of 
Maharashtra. 


6. Adverting to the reasoning of the 
trial Court, the basic error in which it seems 
to have fallen, in my view, is that it held 
in terms that clause 12 of the contract be- 
tween the parties was void and unenforce- 
able on the ground of vagueness. This con- 
tention does not appear to me to hold water. 
Such clauses confining the jurisdiction for 
the litigation within one or the other States 
or lesser territorial areas, are common inci- 
dents of commercial contracts. Indeed cl. 12 
is one of the usual incidents of numerous 
commercial contracts where parties are liv- 
ing or carrying on business at considerable 
distances from each other. The 
abovesaid ‘expressly laid down that all dis- 
putes arising out of the contracts Exhibits 
P-5 and P-6 would be subject to the juris- 
diction of the Courts within the State of 
Maharashtra. There does not appear to be 
any vagueness about the same. Indeed Mr. 
G. C. Mital on ‘behalf of the plaintiff-respon- 
dent, had to concede that though such a 
clause was a commonplace incident of com- 
mercial contracts, he could cite no authority 
either of this Court or of any’ other Court 
where such a provision in the contract has 
been struck down on the ground of vague- 
ness nor could learned counsel on principle 
give any cogent argument to sustain the view 
of the trial Court that Clause 12 was nof 
enforceable on the ground of vagueness, 


7. Assuming entirely for the sake of 
argument (though I have held to the cont- 
rary above) that Clause 12 had an element 
of uncertainty about if, nevertheless in the 
context in which the contract has been ar- 
tived at, it is patent that this clause was 
obviously capable of being made certain. 
The trial Court expressly referred to Sec. 29 
of the Contract Act. It seems, however, to 
have been oblivious of the provision therein 
which lays down that an agreement is void 
only if it is not capable of being made cer- 
tain. In the present case, the place where 


clause : 


the defendant-petitioner-firm carrying on 

business is a fixed one and address thereof. 
is specifically mentioned prominently on the 

letter-heads of Exhibits P-5 and P-6. Equal- 

ly so the firm has partners and wherever . 
they are residing or personally working for 

gain is a mattter which is specific and capa- 

ble of ascertainment. Consequently the Civil 

Court having territorial jurisdiction is easily 

capable of determination. The view. cf the 

trial Court, that Clause 12 sought to vest 

the jurisciction of the Courts for disputes 

between the parties in each one of the 

Courts of the State of Maharashtra, seems 

to me to be wholly unsupportable. 


8. Indeed the trial Court took the 
view that ccnsidering the address of the de- 
fendant-petitioner-firm, the jurisdiction in the 
civil disputes would be within the Courts af 
Bombay. It observed as follows:— 

“Had the parties agreed that only 
Courts at Bombay would have jurisdiction 
to try the suit arising out of the contract 
between them, the matter might have been 
different but as Clause 12 of the agreement 
Exhibits P-5 and P-6 says that disputes 
would be subject to the jurisdiction of the 
oor Mzharashtra, it could not be en« 
‘orced.” 


The abovesaid argument again suffers from 
a patent fallacy. It is well known that the 
town of grezter Bombay has now scores of 
Civil Courts exercising jurisdiction within 
their respective territorial limits, Merely say- 
ing that jurisdiction would be in the Bombay 
Courts would in no way make clause 12 
either exceptionally certain or clothe it with 
validity. There would be no magic in the 
use of the word Bombay alone. The speci- 
fic Court having jurisdiction would be where 
either the firm carries on business o? its 
partners reside or work for gain etc. I do 
not think that it is one of the essentials of 
a restrictive covenant like Clause 12 to spe 
cify the particular and the only Court which 
would have territorial ‘jurisdiction for the 
purpose of filing of the suit. Indeed it would 
be impossible for the parties to foresee: and 
specify the same in agreements of the nztura 
of Exhibits P-5 and P-6. I had invited 
learned counsel for the plaintiff-respondent 
to cite any authority to sustain the view 
that a covenant like Clause 12 must specify 
the town or the Court necessarily to which 
jurisdiction is confined. Mr. Mittal was un« 
able either to cite authority or to support the 
view on principle. 

9. In fairness to Mr. Bhatkal, J 
would notice another contention raised by 
him in which he placed reliance on sub- 
clause (c) of Section 20 of the Code of Civil 
Procedure. It was argued that the letters 
Exhibits P-5 and P-6 having been despatched 
and sent from Bombay, therefore, the cause 
of action in part did arise within that juris« 
diction. Learned ‘counsel had also assziled 
the finding of fact of the trial Court and 
argued that the acceptance of the offer Ex- 
hibits P-5 and P-6 was also within Bombay 
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and hence in fact the dispute was within the 
State of Maharashtra. In view of the fact 
that I have taken a view favourable to the 
defendant-petitioner in regard to first con- 
tention, it is unnecessary to advert to these. 
10. In view of the foregoing discus- 
sion, the revision petition is allowed and the 
finding of the trial Court on the preliminary 
issue No. 1 is reversed. There will be no 

order as to costs, 
Revision allowed. 


out 
Lee 
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FULL BENCH 
D. K MAHAJAN, P. C. PANDIT AND 
'R. S. NARULA, J. 


S. Iqbal Singh, Petitioner v. S. Gurdas 
Singh Badal and others, Respondents. 

Civil Misc. Nos. 25-E and 26-E of 1971, 
pa on Peta. No. 1 of 1971, D/- 3- 1 


Index Note: — EENET of the 
Pecple Act (1951), Sections 82, 86, 87, 99 — 
Parties to election petition — Non-candidate 
and returning officer held could not be join- 
ed as parties — 1 ELR 194 Cle Tri. Bom) 
and AIR 1969 Mad 116 and AIR 1969 Bom 
177 and AIR 1963 Cal 218, Dissemted from. 


Brief Note: — Per Majority (Prem 
Chand Pandit, J. Dissenting): A person who 
is not a candidate at an election cannot be 
joined as a respondent to a petition filed 
under Sections 80 and 84 merely because 
allegations of corrupt practices have been 
made against such a Ri erson in the petition. 
The returning officer also cannot be implead- 
ed as party to such petition on the ground 
that he has been guilty of committing 
illegalities etc., in the conduct of the elec- 
tion. The names of such persons are liable 
to be struck off from the array of the res- 
pondents without prejudice to the rights of 
the Court to issue notices to them under 
Section 99 if and when it becomes necessary 
to do so. (For reasons see paras 104 to 
117). Case Law Discussed. (Para 118) 


Cases Referred: Chronological Paras 


AIR 1969 SC 872 = 1969-1 SCR 679. 
iK. V. Rao v. B. N. Reddi 


AR D SC 1034 = (1969) 1 SCC 
636, K. K. Hussain Khan v. S. 
Naia pa 69, 98 


AIR 1969 PAndh Pra 68, Narasimha 
Rao v. Kotha Raghuramayya 

AIR 1969 Bom 177 = 70 Bom LR 
466, H. R. Gokhale v. Bharucha 3, 17, bat 

AIR 1969 Mad 116 = 1967-2 Mad LJ 
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S. C. Sibal with him), for Respondents. 


ORDER OF REFERENCE 


D. K. MAHAJAN, J. (20-8-1971):— In 
this petition, the defeated candidate has call- 
ed in question the election of respondent 
No. 1, Gurdas Singh Badal, from Fazilka 
Parliamentary constituency. The other res- 
pondents are Harnuman Das, Thandu Ram, 
Doonger, Pirthi Raj, Bhagrawat and Yog 
Raj, who were the other candidates in the 
election. The last two are S. Parkash Singh 
Badal, the then Chief Minister of Punjab, 
and Shri A. S. Pooni, I. A. S., Deputy Com- 


missioner, Ferozepore, who was the return- - 


ing officer. A reply has been filed on be- 
half of respondent No. 1 and to that reply, 
replication has been filed on behalf of the 
petitioner. No reply has been filed on be- 
half of Shri Parkash Singh Badal and Shri 
A. S. Pooni. On the other hand, they have 
preferred two applications, Civil Miscellane- 
ous Nos. 25-E and 26-E of 1971, praying 
that they cannot be impleaded as respon- 
dents in the election petition. 

2. The case was fixed for today to 
determine the preliminary objections raised 
by respondent No. 1, Gurdas Singh Badal. 
i preliminary objections are as fol- 
lows:— 

1. That the petition, along with the 
enclosures is not verified in accordance with 

W. 


2. That the allegations in the petition 
regarding illegal and corrupt practices al- 
leged to have been committed during the 
election are’ wholly vague, and, therefore, 
liable to be struck down. 

3. That the petitioner has not set out 
the material particulars which legally 
entitled him to have an inspection of the 
ballot boxes and other papers connected with 
the election or to claim a recount of the 
votes polled at the election. 

. 4. The petition is bad for misjoinder of 
respondents 8 and 9, Shri Parkash Singh 
Badal and Shri A. S. Pooni. 

3. The first contention that has been 
raised by the learned counsel for the respon- 
dent is about the impleading of respondents 8 
and 9, Shri Parkash Singh Badal and Shri A. 
S. Pooni. In this connection, reliance has been 
placed on the scheme of the Act and the 
contention is that as no relief is claimed and 
can be claimed against these persons, they 
are neither necessary nor proper parties. It 
is also maintained that in an election dispute 
the candidates to the election are necessary 
and proper parties because the relief that an 
Election Court can give is regarding the vali- 
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dity of the election; in other words (1) as 
to whether the election is valid or void and 
(2) whether the defeated candidate should 
be declared as the returned candidate. On 
the other hand, there are authorities which 
have taken the view that the returning offi- 
cer is a proper party to an election peti- 
tion. Reference nsed be made to Gidwant 
Choithram v. Agnani Thakurdas, (1951) 1 
ELR 194, Dwijendra Lal v. Harekrishna; 
AIR 1963 Cal 218, H. R. Gokhale v. Bha- 
trucha, AIR 1969 Bom 177 and K. T. Kosal- 
tam v. Dr. Santhosham, AIR 1969 Mad 116. 
On the question of the impleading of Shri 
Parkash Singh Badal, the only reported deci- 
sion is of the Assam High Court in Amjad 
Ali v. B. C. Barua, AIR 1958 Assam 17. 
The question as to whether persons, who 
are not candidates should be permitted to be 
impleaded as proper parties is a fundamen- 
tal question and as there is no decision of 
this Court, it is proper that this matter is 
considered thoroughly, particularly when 
there are certain observations of the Sup- 
reme Court in Ram Sewak Yadav v. Hussain 
Kamil Kidwai, ATR 1964 SC 1249, which 
have to be considered. 

_ 4 he learned counsel for the par- 
ties are agreed that the other preliminary ob- 
jections should be settled after the prelimi- 
nary objection referred to above, has been 
determined by a larger Bench. 


. 5. I, therefore, direct that the papers 
be laid before my Lord the Chief Justice for 
constituting a Full Bench to decide tho 
fourth objection. 


ORDER OF THE FULL BEN 
D. K. MAHAJAN, J.:— 6. I have gone 


through tae judgments prepared y my 
learned brothers Pandit and Narula, JJ. 
With utmost respect and with due deference 
to my learned. brother Pandit, J., I have not: 
been able to persuade myself to agree with 
his opinion. However, I do agree with the 
opinion of my learned brother Narula, J. 


7. The. questions that have been can- 
vassed before us are fundamental and are 
of considerable importance. They are:-—~ 


1. Can any person who is not a candi- 
date and against whom allegations of cor- 
rupt practice have been made be implead- 
ed as a party in an election petition? 


2. Can a returning officer against whoin 
allegations of illegality or mala fides ov 
both in the conduct of the election are made 
be impleaded a party to an election petition? 
In fact, the answer to the first question ‘will 
more or less conclude the answer to the 
second question. Unlike the English law, 
the Indian law does not deem the returning 
officer as a party to an election dispute. 
However, there being a conflict of judicial 
opinion .on the second question, both the 
questions will be dealt with separately. 

7A. My learned brethren in their 
opinion have dealt with these points and the 
case law cited before us very exhaustively. I 


se 


1973 


have, therefore, refrained from dealing with 
the case law in detail. I merely propose to 
oo with the two questions on first princi- 
ples. 

78. For a proper determination of 
the questions it will be profitable to keep in 
view certain settled propositions of law:— 


(1) “The general rule is well settled that 
the statutory requirements of election law 
must be strictly observed and that an elec- 
tion contest is not an action at law or a 
suit in equity but is a purely statutory pro~- 
ceeding unknown to the common law and 
that the court possesses mo common law 
power.” 

(See Jagan Nath v. Jaswant Singh, ATR 1954 
SC 210). 

(2) “One of the essentials of the election 
law is also to safeguard the purity of the 
election process and also to see that people 
do not get elected by flagrant breaches of 
that law or by corrupt practices. 
where the election Jaw does not prescribe 
the cosequence or does not Jay down penal- 
ty for non-compliance with certain procedu- 
ral requirements of that law, the jurisdiction 
of the Tribunal entrusted with the trial of 
the case is not affected.” (See Jagan Nath’s 
case, supra). 

(3) “The right to elect is statutory and 
so are all the processes connected with the 
election. There is no element of any com- 
mon law right in the process of election. 
The trial of an election petition is not the 
same thing as the trial of a suit.” (See K. V. 
Rao v. B. N. Reddi, AIR 1969 SC 872). 


(4) “Public interests equally demand that 
election disputes should be determined with 
despatch. That is the reason why a special 
jurisdiction is created and Tribunals 
are constituted for the trial of election 
petitions.” (See Harish Chandra v. Triloki 
Singh, AIR 1957 SC 444, and Section 86 (7) 
fost)” Representation of the People Act, 


(5) “The true scope of the limitation 
enacted in Section 90 (2) (now Section 87 (1)) 
on the application of the procedure under 
the Civil Procedure Code is that when the 
same subject-matter is covered both by a 
provision of the Act or the rules and also 
of the Civil Procedure Code, and there is a 
conflict between them, the former is to pre- 
vail over the latter. This limitation cannot 
operate, when the subject-matter of the two 
provisions is not the same.” (See Harish 
Chandra’s case, supra). In other words, 
where the field is occupied by the Represen- 
tation of the People Act, the provisions of 
the Code of Civil Procedure covering that 
field will not operate and will yield to the 


provisions of the Representation of the 
People Act. 
7C. A close examination of the 


scheme of the Representation of the- People 
Act, 1951 (hereinafter to be referred to as 
the Act) shows:— j 


In cases ` 
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(a) The only forum in which an election 
dispute can be settled is the one provided by 
the Act and the rules made thereunder, i.e., 
the High Court (Section 80-A) within the 
local limits of whose jurisdiction the elec- 
tion, to which an election petition relates, 
has been held (Section 79 (e)) is to try an 
election petition. 

(b) The only method by which the elec- 
tion of a returned candidate can be challeng- 
ed is by an election petition. Part VI is 
headed “disputes regarding elections”. Sec- 
tion -80 in Chapter II of this Part provides:— 

“No election shall be called in question. 
except by an election petition presented. in 
accordance with the provisions of this Part.” 


(c) The grounds on which the election 
petition can be presented are specified in 
Sections 100 and 101. , 

(d) The persons who can present such 
a petition and the limitation within which it 
can be. presented are set out in Section 81. 

(e) Who can be impleaded as respon- 
dents to such a petition are mentioned in 
Section 82 which is headed “parties to the 
petition” and is in the following terms:— 

“82. A petitioner shall join as respon- 
dents to his petition— 

(a) where the petitioner, in addition to 
claiming a declaration that the election of 
all or any of the returned candidates is void, 
claims a further declaration that he himself 
or any other candidate has been duly elect- 
ed, all the contesting candidates other than 
the petitioner, and where no such declara- 
non is claimed, all the returned candidates; 
an 

(b) any other candidate against whom 
allegations of any corrupt practice are made 
in the. petition.” 

(£) Section 83 lays down what a petition 
must contain and reads thus:— 

“83. (1) An election petition — 

(2) shall contain a concise statement of 
the material facts on which the- petitioner re- 

es; 

(b) shall set forth full particulars of any 
corrupt practice that the petitioner alleges, 
including as full a statement as possible of 
the names of the parties alleged to have 
committed such corrupt practice and the 
date and place of the commission of each 
such practice; and f 

(c) shall be signed by the petitioner and 
verified in the manner laid down in the Code 
of Civil Procedure, 1908 (5 of 1908) for the 
verification of pleadings: 

Provided that where the petitioner al- 
leges any corrupt practice, the petition shall 
also be accompanied by an affidavit in the 
prescribed form in support of the allegation 
of such corrupt practice and the particulars 
thereof. 

(2) Any schedule ‘or annexure to the 
petition shall also be signed by the petitioner 
and verified in the same manner as the peti- 
tion.” 
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(g) Section 84 provides for the relief 
that can be granted in an election petition 
and is in the following terms:— 

“84. A petitioner may, in addition to 
claiming a declaration that the election of all 
or any of the returned candidates is void, 
claim a further declaration that he himself or 
any other candidate has been duly elected.” 


(h) Section 86 provides for what orders 
the High Court can pass during the course 
of the trial of an election petition and is in 
the following terms:— i 

“86. (1) The High Court shall dismiss 
an election petition which does not comply 
with the provisions of Section 81 or Sec- 
tion 82 or Section 117. 


Explanation. — An order of the High 
Court dismissing an election pefition under 
this sub-section shall be deemed to be an 
order made under clause (a) of Section 98. 

(2) As soon as may be after an election 
petition has been 
Court, it shall be referred to the Judge or 
one of the Judges who has or have been as- 
signed by the Chief Justice for the trial of 
election petitions under sub-section (2) of 
Section 80-A. > 

(3) Where more election petitions tban 
one are presented to the High Court in res- 
pect of the same election, all of them shall 
be referred for trial to the same Judge who 
may, in his discretion, try them separately 
or in one or more groups. 

(4) Any candidate not already a respon- 
dent shall, upon application made by him to 
the High Court within fourteen days from 
the date of commencement of the trial and 
subject to any order as to security for costs 
which may be made by the High Court, be 
entitled to be joined as a respondent. 

Explanation. — For the purposes of this 
sub-section and of Section 97, the trial of a 
petition shall be deemed to commence on 
the date fixed for the respondents to appear 
before the High Court and answer the claim 
or claims made in the petition. 

_ (5) The High Court may, upon such 
terms as to costs and otherwise as it may 
deem fit, allow the particulars of any cor- 
rupt practice alleged in the petition to be 
amended or amplified in such manner as 
may in its opinion be necessary for ensur- 
ing a fair and effective trial of the petition 
but shall not allow any amendment of the 
petition which will have the effect of intro- 
ducing particulars of a corrupt practice not 
previously alleged in the petition. 

i (6) The trial of an election petition shall, 
so far as is practicable consistently with the 
interests of justice in respect of the trial, be 
continued from day to day until its con- 
clusion, unless the High Court finds the 
‘adjournment of the trial beyond the follow- 
ing day to be necessary for reasons to be 
recorded. a 

(7) Every election petition shall be tried 
as expeditiously as possible and endeavour 
shall be made to conclude the trial within 


presented to the High - 
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six months from the date on which the elec- 
tion petition is presented te the High. Court 
for trial.” 

či) Section 87 provides the procedure to 
be followed in the trial of the election peti- 
tion and runs thus:— 

“87. (1) Subject to the provisions of this 
Act and of any rules made thereunder, every 
election petition shall be tried by the High 
Court, as nearly as may be, in accordance 
with the procedure applicable under the 
Code of Civil Procedure, 1908, to the trial 
of suits: 

Provided that the High Court shall have 
the discretion to refuse, for reasons to be 
recorded in writing, to examine any witness 
or w-tnesses if it is of the opinion that the 
evidence of such witness or witnesses is not 
material for the decision of the petition or 
that the party tendering such witness or wit- 
nesses is doing so on frivolous grounds os 
with i view to delay the proceedings. 

(2) The provisions of the Indian Evi- 
dence Act, 1872, shall, subject to the provi- 
sions of this Act, be deemed to apply in all 
respects to the trial of an election petition. 

G) Sections 98 and 99 provide for the 
final orders in an election petition and are 
in the following terms:— 

“38. At the conclusion of the trial of 
an election petition the High Court 
make an order— f 

(2) dismissing the election petition; or 

(b) declaring the election of all or any 
of the returned candidates to be void and 
the petitioner or any other candidate to have 
been duly elected. 

99, (1) At the time of making an orden 
under Section 98, the High Court shall also 
make an order— | 
__ (a) where any charge is made in the 
petition of any corrupt practice having been 
committed at:the election, recording— 

@ a finding whether any corrupt prac- 
tice has cr has not been proved to have 
been committed at the election; and 

(ii) the names of all persons, if any, who 
have been proved at the trial to bave been 
guilty of any corrupt practice and the nature 
of that practice; and 

(b> fixing the trial amount of costs pay- 
able and specifying the peers by and to 
whom costs shall be paid; 

Provided that a person who is not a 
party to the petition shall not be named in 
the order under sub-clause (ii) of clause (a) 
unless— 

__ (a) he has been given notice to appeas 
before -he High Court and to show cause why 
he should not be so named; and 

(b) if he appears in: pursuance of the 
notice, he has been given an opportunity of 
cross-examining any witness who has already 
been examined by the High Court and has 
given evidence against him, of calling evi- 
dence in his defence and of being heard. 

(2) In this section and in Section 100, 
the expression ‘agent’? has the same meaning 
as in Section 123.” 


C 
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(k) Sections: 109, 110, 112 and 116 in- 
cluding Section 86 (4) provide for the ad- 
dition of respondents and for the substitu- 
tion of petitioners. In other words these 
provisions provide for the addition and substi- 
tution of a party to an election petition. 
These sections are set out below excepting 
Section 86 (4) which has already been re~- 
produced:— 

109. (1) An election petition may be 
withdrawn only by leave of the High Court. 

(2) Where an application for withdrawal 
is made under sub-section (1), notice thereof 
fixing a date for the hearing of the applica- 
tion shall be given to all other parties to 


the petition and shall be published in the- 


Official Gazette. 

110. (1) If there are more petitioners 
than one, no application to withdraw an elec- 
tion petition shall be made except with the 
consent of all the petitioners. 

(2) No application for withdrawal shall 
be granted if, in the opinion of the High 
Court, such application has been induced by 
any bargain or consideration which ought 
not to be allowed. 

(3) If the application is granted— 

(a) the petitioner shall be ordered to 
pay the costs of the respondents theretofore 
incurred or such portion thereof as the High 
Court may think fit; 

(b) the High Court shall direct that the 
notice of withdrawal shall be published in 
the Official Gazette and in such other man- 
ner as it may specify and thereupon the 
notice shall be published accordingly; 

(c} a person who might himself have 
been a petitioner may, within fourteen days 
of such publication, apply to be substituted 
as petitioner in place of the party withdraw- 
ing, and upon compliance with the condi- 
tions, if any, as to security, shall be entitled 


to be so substituted and to continue the. 


proceedings upon such terms as the High 
Court may deem fit. 

112. (1) An election petition shall abate 
only on the death of a sole petitioner or of 
the survivor of several petitioners. 


(2) Where an election petition abates 
ander sub-section (1), the High Court shail 
cause the fact to be published in such man- 
mer as it may deem fit. 


(3) Any person who might himself have 
been a petitioner may, within fourteen days 
of such publication, apply to be substituted 
as petitioner and upon compliance with the 
conditions, if any, as to security, shall be 
entitled to be.so substituted and to continue 
the proceedings upon such terms as the High 
Court may deem fit. 


116. If before the conclusion of the trial 
of an election petition, the sole respondent 
dies or gives notice that he does not intend 
to oppose the petition or any of the respon- 
dents dies or gives such notice and there is 
no other respondent who is opposing the 
petition, the High Court shall cause notice 
of such event to be published in the Official 
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Gazette, and thereupon any person who 
might have been a petitioner may, withi 
fourteen days of such publication, apply to 
be substituted in place of such respondent 
to oppose the petition, and shall be entitled 
to continue the proceedings upon such terms 
as the High Court may think fit.” 


7D. The’ only other provision which 
has a bearing on the present controversy is 
Section 123. Only a part of it is being re- 
produced as it suffices to illustrate the point. 
It is in the following terms:— 


123. The following shall be deemed to 
iy corrupt practices for the purposes of this 

ct:— 

(1) “Bribery”, that is to say— 

(A) any gift, offer or promise by a can- 
didate or his agent or by any other person 
with the consent of a candidate or his elec- 
tion agent of any gratification, to any person 
whomsoever, with the object, directly or in- 
directly inducing— 

(a) a person to stand or not to stand as, 
or to withdraw or not to withdraw from 
being a candidate at an election, or 

. (b) an elector to vote or refrain from 
voting at an election, or as a reward to— 

(i) a person for having so stood or not 
stood, or for having withdrawn or not 
having withdrawn his candidature; or 

(ii) an elector for having voted or re- 
frained from voting. 

. (B) the receipt of, or agreement to re- 
ceive, any gratification, whether as a motive 
or a reward— 

(a) by a person for standing or not 
standing as, or for withdrawing or not with- 
drawing from being, a candidate; or 

(b) by any person whomsoever for him- 
self or any other person for voting or refrain- 
ing from voting, or inducing or attempting 
to induce any elector to vote or refrain from 
voting, or any candidate to withdraw or not 
to withdraw his candidature. 


Explanation, — For the purposes of this 

clause the term ‘gratification’ is not restricted 
to pecuniary gratifications or gratifications 
estimable in money and it includes all forms 
of entertainment and.all forms of employ- 
ment for reward but it does not include the 
payment of any expenses bona fide incurred 
at, or for the purpose of, any election and 
duly entered in the account of election ex- 
penses referred to in Section 78.” 
It will appear from the scheme of these 
provisions that in the matter of the setting 
aside of an election of a returned candidate, 
a complete machinery in every detail has 
been provided. 

TE. The contention of the learned 
counsel for the objectors, namely Shri Par- 
kash Singh Badal, respondent No. 8, and 
Shri A. S. Pooni, respondent No. 9, is that 
they are not parties to an election dispute 
and, therefore, their names should be delet- 
ed from the array of parties. It is straight- 
way conceded by the learned counsel for 
the election-petitioner that both these gen- 
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tlemen are not necessary parties. He, how- 
ever, maintains that they are proper parties 


and for this reliance is placed on Section 87. 


of the Act. This contention is met by the 
learned counsel for the objectors on the plea 
that the Act is a self-contained code. It indi- 
cates clearly as to who are the parties to 
an election dispute. It also provides that 
besides the parties originally impleaded, what 
other party. and at what stage can be im- 
pleaded. It is stressed that with regard to 
the parties to an election petition including 
their addition or substitution, the field is 
occupied. Therefore, the Code of Civil Pro- 
cedure must yield to that field and no party 
other than those mentioned in the Act can 
be impleaded either originally or by substi- 
fution or by addition. : 


8. Before I deal with the respective 
contentions, I must make an observation 
that one must approach the matter disabus- 
ing one’s mind with the notion of ‘necessary 
and proper parties’ in an ordinary civil liti- 
gation. This is a notion which would affect 
any mind which hes been dealing with civil 
matters and may even cloud the issue when 
one is called upon to deal with a special sta- 
tute like the Act. 


9. Section 82 is in the Chapter deal- 
ing with preseniation of election petitions 
and indicates thé parties to such a petition. 
But this section has to be read with Sec- 
tion 81 for it cannot be envisaged that the 
petitioner is not a party to an election peti- 
tion. In fact, Section 82 merely tells us the 
respondents to the petition. It is not so 
worded as to permit any other parties being 
added as respondents, besides those mention- 
ed therein. If there could be other parties 
to the petition than those mentioned in the 
section, it would have been worded as: “A 
petitioner may join as respondents to his 
petition all persons interested in the decision 
of the petition”; or “A petitioner shall join 
respondents to the petition those mentioned 
in Section 82 and any other persons interest- 
ed in the’ decision of the election petition”. 
Të the intention. was not to make Section 82 
exhaustive, its non-compliance would not 
have resulted in the dismissal of the petition. 
The legislature was well aware of Section 59 
on which much of the argument has been 
founded for the inclusion of proper parties. 
Can it be said that any person besides those 
mentioned in Section 81 can present an elec- 
tion petition? If the Code of Civil Proce- 
dure is to control Section 81, then any per- 
son interested in an election dispute can come 
and present an election petition but’ Sec- 
tion 81 restricts the right to present an elec- 
tion petition to any candidate at such elec- 
tion or any elector and the Explanation res- 
tricts the meaning of the word “elector” io 
one who is entitled to vote in the consti- 
tuency with regard to which the election dis- 
pute has arisen. It is significant that an elez- 
tor who is not an elector in the constituency 
can come and contest the election in the con- 
stituency but such an elector is not given 
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the right to present an election petition in 
the constituency in which he is not recorded 
as an elector. But if he is a candidate in 
that constituency, by virtue of his being a 
candidate. he has a right to present the elec- 
tion petition. It appears to me that Secs. 81 
and 82 read together, tell us the parties to 
an election petition and wherever the legis- 
lature thought fit to make a departure it spe- 
cifically provided for it in clear terms. In 
fact, Section 86 (4) is enacted to permit a 
candidate who is not impleaded a party 
under Section 82 to get impleaded. If the 
object of the legislature was that any other 
person could-claim to be impleaded nothing 
could have prevented it from including him 
in sub-sec. (4). In that eventuality, sub- 
section (4) would have been worded: “Any 
person not already a respondent” and not 
“Any candidate not already a respondent”. 
It is significant that the right to get implead- 
ed is restricted by a period of limitation spe- 
cified in this very provision. It is true that 
the words “party”, and “person” have been 
used in different provisions of the Act, but 
it appears that they have not been used in 
water-tight compartments. Their meaning 
has to be ascertained with reference to the 
context in which they have been used. What 
is significant is that the ‘Act contemplates a 
petitioner and respondent as parties to the 
election petition and they are an elector and 
a candidate. For instance, in Section 82, 
the parties to be joined as respondents are 
described as “candidates” whereas in Sec- 
tion 81, in addition to the candidate, a party ` 
can be an elector, though regarding each 
category cf petitioner it is not said in so 
many words that he is a party to the peti- 
tion. In Section 83 (1) (b), the requirement 
is that “the names of the parties alleged to 
have committed such corrupt practice” have 
to be set forth. In Section 86 (4) again, 
“candidate” is mentioned and it is not said: 
“a candidate who is not already a party”, 
but on the other hand, “a candidate who is 
not already a respondent”. Under Sec- 
tion 99, all persons who have been proved 
at the trial to be guifty of any corrupt prac- 
tic are to be named. The phrase “all per- 
sons” is us2d and it will include a petitioner, 
a respondent and any other person guilty of 
a corrupt practice. The grounds given in Sec- 
tion 100 are for declaring the election of a 
returned candidate void, and Section 101 
sets out the grounds on which a candidate, 
other than the returned candidate, may be 
declared to have been elected. It will appear 
from these two provisions that it is really 
the candidete whose election is either to be 
upheld or set aside or a defeated candidate 
can be declared as elected. AM this happens 
after an election petition is filed. There may 
be any number of corrupt practices commit~ 
ted in an election, but if no petition is filed 
they will never come to light, nor would the 
provisions of Sections 100, 101 or 99 come ` 
into play. = 

10. At this stage, mention may also 
be. made tkat there are certain electoral of- 
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fences mentioned in Sections 125 to 136 and 
these offences have to be tried in the ordi- 
pary courts of law and some of them have 
been made cognizable. Therefore, barring 
the electoral offences, the other matters enu- 
merated in Sections 99, 100 and 101 can 
only be determined in an election petition 
and that too by a special procedure pres- 
cribed in the Act. 


. ia The scheme of the Act is that 
only those persons can be parties who are 
expressly mentioned in the Act. It hardly 
matters that when steps are taken under 
Section 99 in the matter of naming persons 
guilty of corrupt practices those who are not 
parties to the election petition can only 
be proceeded against after a notice to them 
why they should not be named has been 
issued. This does not mean that they be- 
come parties to an election petition. To 
take an example, a witness to whom a notice 
for perjury is issued does not become a party 
to a trial. In fact, Section 99 has nothing 
to do with the question of parties to an 
election petition. To hold to the contrary 
will lead to strange results. For instance, all 
persons against whom any allegation of cor- 
rupt practice is made, and such persons can 
be innumerable, will have to be impleaded 
and it will defeat the very object of a 
speedy trial as envisaged by Section 86 (7). 


12. There is another way of looking 
at the matter. The trial is that the returned 
candidate has committed, a corrupt practice 
and his election should be declared void. 
Another relief is open to the petitioner, 
namely that he can claim that instead of the 
returned candidate he may be declared elect- 
ed. In fact, these are the two reliefs that 
are open in an election petition. What Sec- 
tion 99 contemplates is not a relief. It is a 
penal provision for bringing to book persons 
who are guilty of corrupt practices. If 
reference is made to Section 123 of the Act, 
it will appear that corrupt practices are com- 
mitted by a candidate. The persons who aid 
or abet are either his agents or persons who 
act under his behest. In other words, if a 
person who actually works in an election but 
is not the agent of the candidate and is also 
not working with his consent commits a 
corrupt practice, it will not be a corrupt 
pes within the meaning of Section 123. 

the trial of an election petition, such 
a person does not figure at all. Therefore, 
the concept of parties has to be examined 
vis-a-vis Section 123 and the only parties 
who are really necessary or proper for the 
trial of an election petition are those men- 
tioned in the Act itself and none other. 
Take, for instance, a case where no corrupt 
practice is alleged within the meaning of 
Section 123, i.e., neither the candidate nor 
his agent nor any other person with the con- 


sent of the candidate has committed a cor-- 


rupt practice. The allegation is that in the 
election a person wholly unconnected with 
the candidate has committed a corrupt prac- 
fice and as relief under Section 99, as the 
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learned counsel for the petitioner puts it, is 
available to him, he is impleaded as a 
party. Though the petitioner will fail for want 
of allegations against the returned candidate, 
it can still proceed against the person who is 
unconnected with the candidate but has com- 
mitted the corrupt practice. The learned 
counsel for the petitioner was constrained to 
admit that such a course is not permissible 
under the Act. If such a person is a proper 
party and indeed he would be a proper 
party, as understood in the Code of Civil 
Procedure, there is no reason why such a 
petition should not proceed to trial to fur- 
ther the ends of Section 99. It is, therefore, 
obvious that the so-calied proper parties are 
not parties to an election dispute and if it 
was so, the result would be fantastic. 
Therefore, it hardly matters that very grave 
allegations have been made against the re- 
turning officer and Shri Parkash Singh Badal 
and a relief has been claimed in the petition 
that both of them should be named under 
Section 99 of the Act as persons who have 
committed corrupt practices. If ultimately 
the Court finds them guilty of such practices 
it can proceed against them under Section 99 
and if this is done, notice will issue to them 
and they will be heard. i 


13. I look at section 99 in a totally 
different context. This is a provision which 
does not give a right to the party to a peti- 
tion to have somebody named as guilty of 
corrupt practice. But it is a duty cast on 
the Court to name a person guilty of corrupt 
practice if during the trial the Court comes 
to a tentative conclusion that he is guilty of 
such a corrupt practice. But before naming 
him, the Court must give him a notice and 
hear him so that he is not condemned un- 
heard unless he is a party to the election 
petition. That is why this Court was driven 
to the conclusion that an order under Sec- 
tion 99 must be passed simultaneously with 
an order under Section 100. (See Partap 
Singh v. Kartar Singh, AIR 1959 Punj 309). 


14. The proper way to ascertain the 
true import of Section 82 is to read this sec- 
tion not in an isolated manner but in the 
entire set up of the election trial and if 
this is done, it will appear that whenever the 
framers of the Act thought fit to permit an 
addition of a party or to admit substitution 
of a party, they specifically provided for it. 
I have no hesitation in holding that the 
entire field as to parties is an occupied field 
so far as election petition is concerned and 
it is not open to the Court to resort to Sec- 
tion 87 (1) and under its cover hold that 
anyone besides those mentioned in Sec- 
tions 86 (4), 110, 112 and 116 can be im- 
pleaded as parties to the petition. In fact, 
the notion of ‘necessary and proper parties’ 
is not germane to the election dispute. The 
dispute is between the petitioner on one 
hand and the respondents on the other. The 
mere fact that this dispute visits someone 
who is not a party to the petition with the 
consequences mentioned in Section 99, does 
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not necessarily make him a party to the peti- 
tion. If the intention of the legislature was 
that such a person should be party to the 
petition, nothing could have prevented the 
legislature from framing Section 82 in that 
manner. In terms of Section 87, the provi- 
sions of the Code of Civil Procedure are 
excluded on matters for which provision 
been made in the Act itself. So far as the 
array of parties is concerned, a specific pro- 
vision has been made and, therefore, it is 
idle to suggest that anyone other than those 
who have been mentioned in the Act can be 
parties in an election petition. 

15. The view I have taken of the 
matter finds ample support from the obser- 
vations of the Supreme Court in AIR 1969 
SC 872. In this decision, their Lordships 
categorically stated that no addition of par- 
ties is possible in the case of an election 
petition except under the provisions of sub- 
section (4) of Section 86 of the Act. To 
a similar effect is the decision in AIR 1958 
Assam 17 = 13 Ele LR 285. It was held 
in this case that Section 82 is exhaustive in 
the matter of parties to an election petition. 

16. In Engiand, the law makes the 
returning officer a party to the election peti- 
tion. The framework of the Indian Act is 
based on the English Act and yet the 
framers of the Act did not think it advisable 
to make the returning officer a party to the 
election petition. In fact, the Supreme Court 
in AIR 1964 SC 1249, observed: 


“The returning officer is not a party to 
an election petition and an order for pro- 
duction of the ballot papers cannot be made 
under Order 11, Code of .Civil Procedure.” 


It is significant that the Supreme Court did. 


not say that he was not a party to the elec- 
tion petition before them, but`used the ex- 
pression that “he is not a necessary party to 
an election petition”. In case, he was a 
proper party, observations to that effect 
would have been made and the Supreme 
Court would not have observed that “the 
Court was not powerless and can permit 
the production of the documents by the re- 
turning officer even if he was not.a party 
in the interests: of justice”. If he was a 
proper party, the problem would have been 
solved by impleading him as such. It can- 
not be disputed that a proper party can be 
impleaded under the Code of Civil Proce- 
dure at any time. It is only in the case of 
a necessary party under the Code of Civil 
Procedure that the rule of limitation steps 
in. 


17. So far as the returning officer is 
concerned, there is a line of cases beginning 
with (1951) 1 Ele LR 194, which have taken 
the view that in case there are allegations of 
mala fides made against the returning offi- 
cer, he would be a proper party to the elec- 
tion petition. This view has been adopted 
by the Calcutta High Court in AIR 1963 
Cal 218, AIR 1969 Bom 177 and ATR 1969 
Mad 116, whereas the contrary view has 
been taken in Returning Officer, Atmakur v. 
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G. C. Kondaiah, (1960) 22 Ele LR 45, 
wherein it has been held that Section 82 is 
exhaustive. 


18. It appears to me that the deci- 
sions which have taken the view that pro- 
per parties can be impleaded in an election 
petition including Returning Officer, with ut- 
Most respect to the learned Judges who have 
taken that view, cannot be held to be good 
Jaw in view of the scheme of the Act and 
the various provisions as to impleading of 
parties made therein. In my view, neither 
Shri Parkash Singh Badal nor the Returning 
Officer can be impleaded as a party to the 
election petition. If they are found to be 
guilty of corrupt practices during the trial, 
Secticn 99 will naturally come into play and 
after they have been heard they can be 
named. That is a duty enjoined on the 
Court and is not a matter on which an 
election petition can be grounded. In fact, 
that #s not a ground for calling in question 
the electicn of a returned candidate. 


F. C. PANDIT, J.:— 19. I have gone 
throtigh the judgment prepared by my learn- 
ed brother Narula, J., but, I say so with 
respect, that I have not been able to per- 
suade myself to agree with him and that is 
why I am writing my separate judgment. 

- 20. The election to the Fazilka Par- 
liamentary Constituency was held in March 


-1971, wherein Shri Gurdas Singh Badal was 


declared elected. Shri Iqbal- Singh, one of 
the defeated candidates, filed an election 
petition challenging the said election. There- 
in, he impleaded all the candidates, who con- 
tested the election, as respondents. In ad~ 
dition to them, Shri Parkash Singh Badal, 
the then Chief Minister of Punjab and bro- 
ther of the successful candidate, and Shri 
A. S. Pooni, I. A. S., Deputy Commissioner, 
Ferozepur, who was the. Returning Officer, 
were also made respondents Nos. 8 and 9. 
21L Shri Gurdas Singh Badal filed a 
Written statement and thereafter a replica- 
tion was put in by the petitioner. Appli- 
cations under Sections 82 and 87 of the Re- 
presen-ation of the People Act, 1951, (here~ 
inafter called the Act) read with Section 151, 
Code of Civil Procedure, on behalf of res- 
pondents Nos. 8 and 9 were made praying 
that their names be struck off from the array 
of paries and costs be awarded to them for 
unnecessarily dragging them in the litigation. 
22, The petitioner contested these 
applications by filing his replies to them. 
One of the preliminary objections rais~ 
ed in the case was: : 
“The petition is bad for misjoinder of 
respondents 8 and 9, Shri Parkash Singh 
Badal and Shri A. S. Pooni.” 


23. Arguments were addressed by 
the coansel on this preliminary objection 
before D. K. Mahajan, J., who was trying 
the election petition. It was contended on 
behalf of respondents Nos. 8 and 9 that they 
were peither ‘necessary’ nor ‘proper’ parties 
and no relief was claimed or could be claim- 
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ed against them in the election petition. Åc- 
cording to them, only the candidates in the 
said election were necessary and proper par- 


ties. 

24. The position taken by the peti- 
tioner, on the other hand, was that both the 
respondents were ‘proper parties’ to the peti- 
tion and their names could not be deleted 
from the list of respondents. 


25. Some authorities were cited be- 
fore the learned Judge, which had taken the 
view that the Returning Officer was a ‘pro- 
per party’ to an election petition. As re- 
gards the impleading of respondent No. 8, 
attention. of the learned Judge was invited to 
a decision of the Assam High Court in AIR 
1958 Assam 17 in which the learned Judges 
seemed to have taken the view that Sec- 
tion 82 of the Act was exhaustive of the 
parties to an election petition. 

26. The learned Judge was of the 
opinion that the question as to whether the 
persons, who were not candidates in the 
election, should be permitted to be implead- 
ed as ‘proper parties’ in an election petition, 
was an important one and as there was no 
decision of this Court on this point, it de- 
served to be settled by a Full Bench. That 
is how the matter has been placed before 
us, è 

27. Tt is common ground that in the 
election petition allegations of corrupt prac- 
tices having been committed by respondent 
No. 8 as an agent of his brother, the suc- 
cessful candidate, have been made. It has 
also been stated that respondent No. 8, who 
was the Chief Minister of the Punjab State 
at that time, used his entire ‘official machi- 
nery to further the chances of his brother. 
As regards the Returning Officer, it was al- 
Jeged that he had committed ilegalities in 
passing various orders against the rules and 
the statute. Charges of mala fides had also 
been levelled against him. It was said that 
he committed these irregularities under the 
undue influence of respondent No. 8. The 
petitioner had claimed that the election of 
Shri Gurdas Singh Badal be declared void 
and he be disqualified for a period of six 
years and further that the former be declar- 
ed duly elected under Section 84 of the Act. 
It was also prayed that in accordance with 
the provisions of Section 99 of the Act, Shri 
Parkash Singh Badal, respondent No. 8, be 
held to have been guilty of corrupt practices 
as stated in the petition and he too be dis- 
qualified for a period of six years as enjoin- 
ed under Section 8-A of the Act. 

28. The question for decision is whe- 
ther the names of respondents Nos. 8 and 9, 
who have been impleaded as parties to the 
election petition, be struck off from the list 
of respondents. Two applications for this 
purpose, as I have already mentioned, were 
made by the said respondents under Sec- 
tions 82 and 87 of the Act read with Sec- 
tion 151, Code of Civil Procedure. 


29. Sections 82 and 87 of the Act 
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82. “Parties to the petition — A peti- 
tioner shall join as respondents to his peti- 
tion— 

(a) where the petitioner, in addition to 
claiming a declaration that the election of 
all or any of the returned candidates is void, 
claims a further declaration that he himself 
or any other candidate has been duly elect- 
ed, all the contesting candidates other than 
the petitioner, and where no such further 
declaration is claimed, all the returned can- 
didates; and 

(b) any other candidate against whom 
allegations of any corrupt practice are made 
in the petition.” ; 

“87. Procedure before the High Court— 

(1) Subject to the provisions of this Act 
and of any rules made thereunder, every 
election petition shall be tried by the High 
Court, as nearly as may be, in accordance 
with the procedure applicable under the Code 
of Civil Procedure, 1908 to the trial of suits: 

Provided that the High Court shall have 
the discretion to refuse, for reasons to be 
recorded in writing, to examine any witness 
or witnesses if it is of the opinion that the 
evidence of such witness or witnesses is not 
material for the decision of the petition or 
that the party tendering such witness or wit- 
nesses is doing so on frivolous grounds oy 
with a view to delay the proceedings. 

(2} The provisions of the Indian Evi- 
dence Act, 1872, shall, subject to the provi- 
sions of this Act, be deemed to apply in all 
respects to the trial of an election petition.” 


39. It will be seen from the above 
that these sections do not deal with the dele- 
tion of parties to an election petition. The 
argument urged on behalf of the respondents 
on the basis of Section 82 was that in an 
election petition only the candidates, who 
stood in the election were the “necessary 
parties”. If the petitioner was only claiming 
that the election of the returned candidate be 
declared void, then that returned candidate 
alone would be a ‘necessary party’. If he 
was also wanting a further declaration that 
he himself should be declared as the duly 
elected candidate in the said election, then 
all the contesting candidates would be “neces- 
sary parties”. This section goes on to say 
that if allegations of any corrupt practice 
have been made in the petition against any 
other candidate, then he must be made a res- 
pondent in the petition. It was contended 
that no other person could be impleaded as 


a respondent and, therefore, the names of 
respondents 8 and 9 should be deleted. Is 
Section 82 exhaustive on the subject of “par- 
ties to the petition”? This section provides 
for the parties who shall be joined as res- 
pondents to an election petition, that is, 
“necessary parties”, and if any of them is 
not joined as a respondent the petition shall 
be dismissed (vide Section 86). But it will 
be noticed that Section 82 does not in terms 
prohibit the addition of other persons as res- 
pondents in the election petition. It does 
not provide that any other person shall not 
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be made a party. It only mentions the per- 
sons, who must be impleaded as such. In 


other words, it specifies the necessary par- 
ties to an election petition. There is no doubt 
about the proposition that the candidates 
mentioned in the said section are “necessary 
parties” and if the petitioner does not comply 
with the -provisions of this section, then his 
petition has to be dismissed under Section 86 
(1) of thé Act. This section, however, does 
not solve the prodlem before us. There is 
indisputably a distinction between ‘neces- 
sary’ and ‘proper’ parties. A- ‘necessary 
party’ is one without whom no order can be 
made effectively, a ‘proper party’ is one in 
whose absence an effective order can be 
made, but whose presence is necessary for a 
complete and final decision on the question 
involved in the proceeding. (See in this con- 
nection Udit Narain Singh v. Addl. Member 
Board of Revenue, Bihar, AIR 1963 SC 786). 
The question is—-Do the provisions of the Act 
prohibit the impleading of ‘proper parties’ to 
an election petition? Is it the intention of 
the Act that only the ‘necessary parties’, as 
mentioned in Section 82, should be implead- 
ed? It is true that this section tells us as 
to who are the ‘necessary parties’ in an 
election petition and there is no section in 
the Act, which talks of ‘proper parties’. It 
is equally true that there is no provision in 
the Act, which deals with the deletion of 
parties already impleaded as respondents or 
which prevents the impleading of ‘proper 
parties’. Section 87 of the Act lays down 
that an election petition shall be tried, as 
nearly as may be, in accordance with the 
procedure laid down in the Code of Civil 
Procedure for the trial of a suit, but this 
would be subject to the provisions of the 
Act and the Rules framed thereunder. 

31. It was contended by the learned 
counsel for respondents Nos. 8 and 9 that 
the Act was a complete Code in itself and 
the provisions of the Code of Civil Proce- 
dure would apply only if no specific provi- 
sions had been made in the Act or the 
Rules made thereunder for a particular mat- 
ter. Learned counsel could not, however, 
point out any section in the Act or Rule 
framed thereunder, according to which a 
‘proper party’ could not be impleaded as a 
respondent in the petition or if impleaded 
his name could be struck off from the array 
of parties. His entire argument was that 
Section 82 mentioned the persons, who had 
to be impleaded as respondents and if some- 
body was not covered by that section, he 
could not be made a party to an election 
petition, and further that if some person 
had been impleaded against the provisions 
a mar section, then his name had to be de- 
eted. 

32. As I have already said, this sec- 
tion only specifies ‘necessary parties’ to an 
election petition and nothing more. It does 
not create a bar in the impleading of ‘proper 
parties’ nor it says that the names of the 
parties, who have already been impleaded, 
should be deleted, because they were only 


‘period of six years. 
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‘proper’ and not ‘necessary parties’, So it 
has to be held that the Act and the Rules 
framed thereunder do not debar the implead- 
ing cf ‘groper parties’ to an election petition 
and further that there is no section or rule 
under waich the names of ‘proper parties’ 
already impleaded can be scored off. 

23. We are then left with the provi- 
sions contained in the Code of Civil Procc- 
dure regarding this matter. Tt cannot be dis- 
puted that the trial of an election petition 
has to te held in accordance with them if 
they are not in conflict with those of the 
Act cr the Rules made thereunder. The only 
provision that is relevant for this purpose is 
Order I, Rule 10, the relevant part of which 
reads: 

40 (1) * * * * x 

(2) The Court may at any stage of the 
proce2dings, either upon or without the ap- 
plicaton of either party, and on such terms 
as mzy appear to the Court to be just, order 
that the name of any party improperly join- 
ed, whether as plaintiff or defendant, bo 
struck out, and that the name of any per- 
son who ought to have been joined, whe- 
ther as plaintiff or defendant or whose pre- 
sence before the Court may be necessary in 
order to enable the Court effectually and 
completely to adjudicate upcn and settle all 
the questions involved in the suit, be added.” 


34. Under Order 1, Rule 10 (2) of 
the Code of Civil Procedure, the Court can 
order thet (1) the name of any party im- 
prope-ly joined, whether as plaintiff or de- 
fendant, bə struck out; (2) the name of any 
persor who ought to have been joined, whe- 
ther as plaintiff or defendant, be added; and 
(3) the name of any person, whose presence 
before the Court may be necessary in order 
to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the 
questions involved in the suit, be added. 
Under this provision, the Court can direct 
the addition of a party, whose presence is 
felt necessary in order to effectually and com- 
pletely settle all the questions involved in the 
suit and this power can be exercised at any 
stage of the trial of the suit. If respondents 
Nos. 8 and 9 want this Court to strike off 
their names under this provision, they have 
to shcw that their names had been improp- 
erly jcined or their presence tefore the Court 
was not necessary for a complete and final 
decision cf the questions involved in the 
petition. it has already been stated above 
that in tke election petition, serious charges 
of corrupt practices have been levelled 
against. respondent No. 8 and several ille- 
galities amd mala fides. have been attributed 
to respondent No. 9. A prayer has been 
made in the said petition that respondent 
No. 8 be held to have been guilty of cor- 
rupt practices and he be disqualified for-a 
In view of these allega- 
tions znd the relief claimed in the petition, 
can it be said that these two persons had 
been improperly joined as respondents or 
that their presence was not necessary to ena- 
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ble the Court to effectually and completely 
adjudicate upon and settle all the questions 
involved in the election petition? If in a 
plaint allegations are made against one of 
the defendants and relief is claimed against 
him on the basis of those allegations, it can- 
not be said that he has been improperly 
joined as a defendant. If the plaintiff fails 
to prove those allegations, then his suit 
would be dismissed against the said defen- 
dant and he will also be burdened with 
costs. But it is not possible to hold that 
the name of the said defendant deserves to 
be struck out on the ground that he had 
been improperly joined. No judicial deci- 
sion of any Court had been brought to our 
notice taking a contrary view. Besides, it is 
idle to suggest that when so many serious al- 
legations have been made against respon- 
dents Nos. 8 and 9 in the election petition, 
their presence before the Court would not 
be necessary for enabling. it to effectually 
and completely adjudicate upon them, it 
has, therefore, to be held that respondents 
Nos. 8 and 9 are ‘proper parties’ to the elec- 
tion petition and their names cannot be 
struck off under the provisions of Order 1, 
Rule 10 (2) of the Code of Civil Procedure. 


35. It was submitted by the learned 
counsel for the respondents that the provi- 
sions of Order 1, Rule 10 (2) of the Code 
of Civil Procedure, could not be applied 
and these respondents could not be implead- 
ed on the ground that they were proper par- 
ties to the election petition, because accord- 
ing to Section 87 of the Act although the 
provisions of the Code would be applicable 
to the trial of an election petition, but that 
would be subject to the provisions of the 
Act and the Rules made thereunder. Ac- 
cording to the learned counsel, it was only 
Section 82 of the Act, which dealt with the 
, parties to an election petition and no per- 
son, who was not covered by that provision, 
could be made a party. In other words, 
only the candidates were the necessary and 
proper parties in an election petition and 
-nobody else. Even if a proper party could 
be impleaded under Order 1, Rule 10 (2) of 
the Code of Civil Procedure, that provision 
would not apply in the presence of Sec- 
tion 82 of the Act. - 


; 36. I have already held above that 
Section 82 only deals with the ‘necessary 
parties’ to an election petition. This sec- 
tion is not exhaustive of all the parties to 
such a petition. If there was any provision 
in the Act, which debarred the im- 
pleading of any other person to an 
election petition except those mentioned 
in Section 82, then it could perhaps be urged 
that the provisions of Order 1, Rule -10, 
Code of Civil Procedure could not be made 
applicable. But, as already stated, there is 
no such provision either in the Act or the 
Rules framed thereunder. Consequently, the 
provisions of Order 1, Rule 10 (2), Code of 
Civil Procedure, would be applicable to an 
election petition and proper parties could be 
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impleaded and the names of those, who had 
been improperly joined as respondents, could 
be deleted from the array of parties. 


37. Reference was then made by the 
learned Counsel for the respondents to Sec- 
tion 86 (4) of the Act, which reads: 

“86 (4) Any candidate not already a 
respondent shall, upon application made by 
him to the High Court within fourteen days 
from the date of commencement of the trial 
and subject to any order as to security for 
costs which may be made by the High Court, 
be entitled to be joined as a respondent.” 


38. On the basis of this provision, it 
was urged that apart from the parties men- 
tioned in Section 82, any candidate could 
apply under this section for being implead- 
ed as a respondent. According to the learn- 
ed counsel, this was the only exception to 
Section 82, made by the Act. The argu- 
ment proceeded that if other persons, besides 
those mentioned in Section 82, could be im- 
pleaded as proper parties, the Act would 
have so stated in any of its provisions or it 
would have been so mentioned in the Rules 
made thereunder. According to the learned 
counsel, the only other person who could be 
impleaded as a proper party was as stated in 
Section 86 (4) and nobody elsc. 


39. There is no substance in this 
contention. Section 86°(4) only empowers a 
candidate, who has not -already been im- 
pleaded as a respondent, to make an appli- 
cation to the High Court within a specified 
period for being made a respondent and he 
would be entitled to be joined as such sub- 
ject to any order as to security for costs. 
Under this provision, no right has been 
given to the election petitioner to implead a 
candidate. It is the candidate’s own choice 
to make an application under this section. 
This provision does not deal with ‘proper 
parties’ to an election petition and, therefore, 
it cannot be said that such a candidate, as 
mentioned in Section 86 (4), was the only 
‘proper party’ contemplated by the provisions 
of the Act. j 


 &. Learned counsel for the respon- 
dents placed great reliance on two decisions 
of the Supreme Court, viz, AIR 1964 SC 
1249 and AIR 1969 SC 872, and submitted 
that the said authorities laid down that no 
other person except the candidates could bo 
impleaded as parties in an election petition. 

4, In Ram Sewak Yadav’s case, 
AIR 1964 SC 1249 attention was invited to 
paragraph 6 of the judgment, where it was 
stated: r 

“An election petition must contain a con- 
cise statement of the material facts on which 
the petitioner relies in support of his case. 
If such material facts are set out, the Tribu- 
nal has undoubtedly the power to direct dis- 
covery and inspection of documents with 
which a Civil Court is invested under the 
Code of Civil Procedure when trying a suit. 
But the power which the Civil Court may 
exercise in the trial of suits is confined to 
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the narrow limits of Order 11, Code of 
Civil Procedire. Inspection of documents 
under Order 11 Code of Civil Procedure 
may be ordered under Rule 15, of documents 
which are referred to in the pleadings or 
particulars as disclosed in the affidavit of 
documents of the other party, and under 
Rule 18 (2) of other documents in the pos- 
session or power of the other party. The 
Returning Officer is not a party to an elec- 
tion petition and an order for production of 


the ballot papers cannot be made under 
Order 11, Code of Civil Procedure. But the 
Election Tribunal is not on that account 


without authority in respect of the ballot 
papers. Jn a proper case where the inte- 
rests of justice demand it, the Tribunal may 
call upon the returning officer to produce 
the ballot papers and may permit inspection 
by the parties before it of the ballot papers: 
that power is clearly implicit in Sections 100 
(1) (d) Gii), 101, 102 and Rule 93 of the Con- 
duct of Election Rules, 1961. This power 
to order inspection of the ballot papers 
which is apart from Order 11, Code of Civil 
Procedure may be exercised, subject to the 
statutory restrictions about the secrecy of 


the ballot paper prescribed by Sections 94 
and 128 (i).” 
42. On the basis of the above obser- 


vations, it was said-that according to the 
Supreme Court, a returning officer was not a 
party to an election petition and, conse- 
quently, an orde®for production of the bal- 
lot-papers could not be made under Order 11 
of the Code of Civil Procedure. In this case, 
the Tribunal had dismissed the election peti- 
tion and an appeal against that order was 
filed before the High Court of Allahabad. 
The said Court reversed the order of the Tri- 
bunal and remanded the case for trial with 
a direction among others that the Tribunal 
should give reasonable opportunity to both 
the parties to. inspect the ballot-papers and 
the other connected papers. The suc 

candidate, namely, Ram Sewak Yadav, took 
an appeal to the Supreme Court against the 
order of the High Court. The only question 
which fell for determination in that appeal 
was whether the Election Tribunal had erred 
in declining to grant an order for inspection 
of the ballot-papers. The Supreme Court 
accepted the appeal because in its view. the 
High Court was in error in interfering with 
the exercise of discretion by the Election 
Tribunal, which proceeded upon sound prin- 
ciples. During the course of its judgment, 
the above observations were made by the 
Supreme Court. It is noteworthy that the 
Returning Officer had not been impleaded as 
a party to that election petition. It would 
thus be seen that the precise question that 
is before us, namely, whether the names of 
persons, other than the candidates, who had 
been impleaded in an -election petition, 
could be deleted, did not arise for decision 
in Ram Sewak Yadav’s case, AIR 1964 SC 


1249. 
43. In K. Venkateswara Rao’s case, 
AIR 1969 SC 872 one of the candidates, who 
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stood in the election, was made to withdraw 
on pament to him of illegal gratification by 
another candidate. It was eld that the 
taint cf corrupt practice attached both to the 
payee and the payer of illegal gratification 
and tke candidate withdrawing was a neces- 
sary party to the election petition and since 
he was no: joined as such within limitation, 
the High Court had no power to allow ad- 
dition of his name after limitation. While 
os this case, the Supreme Court ob- 
served: 


“Even though Section 87 (1) of the Act 
lays down that the procedure applicable to 
the trial of an election petition shall be like 
that of the trial of a suit, the Act itself 
makes important provisions of the Code in- 
applicable to the trial of an election peti- 
tion. “Jnder Order 6, Rule 17, Code of 
Civil Procedure, a Court of law trying the 
suit hes very wide powers in the matter of 
allowing amendments of pleadings and all 
amendments which will aid the Court in 
disposing of the matters in dispute between 
the parties are as a rule allowed subject to 
the law of Limitation. But Section 86 (5) 
of the Act provides for restrictions on the 
power of the High Court to allow amend- 
ments. The High Court is not to allow the 
amendment of a petition which will have 
the effect of introducing particulars of a 
corrupt prectice not previously alleged in 
the petition. With regard to the addition 
of parties which is possible in the case of 
a suit under the provisions of Order 1, Rule 
10 subject to the added party’s right to con- 
tend that the suit as against him was barred 
by lim:taticn when he was impleaded, no 
addition of parties is possible in the case 
of an election petition except under the pro- 
visions of sub-section (4) of Section 86. Sec- 
tion 82 shaws who are necessary parties to 
an election petition which must be filed, 
within 45 days from the date of election as 
laid down in. Section 81. Under Section 86 
(1) it is incumbent on the High Court to 
dismiss an election petition which does not 
comply with the provisions of Section 81 
or Section 32. Again the High Court must 
dismiss an election petition if security for 
costs be not given in terms of Section 117 
of the Act.”. 


44, On the strength of these obser- 
vations, it was argued that no addition of 
parties was possible in the case of an elec- 
tion petition except under the provisions of 
Section 86 (4) of the Act. 

45. In the first place, the point to 
be decided by the Supreme Court was different 
from ths one we are considering. Secondly, 
in the instant case, there is no question of 
the. addition of any party to an election 
petition. Respondents Nos. 8 and 9 have. 
already been impleaded as parties and it is 
they who ate wanting that their names be 
struck out. Thirdly, in the Supreme Court 
case, the question was of adding a “neces- 
sary party” after the limitation for filing the 
election petition was over. There is no such 
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position in the instant case. It would, 
therefore, be seen that the abovementioned 
Supreme Court ruling does not deal with 
the point in issue in the present case. 


46. Both the Supreme Court deci- 
sions are, therefore, in my opinion no au- 
thority for the proposition that nobody ex- 
cept the candidates can be impleaded as 
respondents in the election petition and if 
somebody else has already been made a 
party, his name has to be scored off. 


47. It is plain that unlike a civil 
suit, where the dispute is confined to the 
plaintiff and the defendant, in an election 
petition the Tribunal is not concerned only 
to find out whether the election petitioner 
is entitled to the relief claimed, namely, 
whether the election should be set aside or 
not, it has further to give a finding whether 
the allegations of corrupt practices, which 
are alleged to have been committed at the 
election, have been established or not. It 
was held by the Supreme Court in Raj 
Krushna Bose `v. Binod Kanungo, 9 Ele LR 
294 = (AIR 1954 SC 202): 


Whole case. If any charge of corrupt prac- 
tice is made their duty does not end with 
declaring the election void, but they must 
also, as laid down in Section 99 of the Act, 
record a finding whether any corrupt prac- 
tice has or has not been committed and 
the nature of that corrupt practice and also 
the names of the persons found guilty of 
any corrupt practice.” 

48. As pointed out by Balakrishna 
Ayyar, J. in A. Sreenivasan v. Election Tri- 
bunal, Madras, (1955) 11 Ele LR 278 (Mad), 
an election petition is not a matter in which 
the only persons interested are the candi- 
dates, who fought against each other in the 
elections. The citizens at large have an 
interest in seeing and they are justified in 
insisting that elections are free and not 
vitiated by corrupt or illegal practices, 

49, Sections 98 and 99 of the 
read: 

“98, Decision of the High Court — At 
the conclusion of the trial of an election 
petition the High Court shall make an 
order — 

(a) dismissing the election petition; or 

(b) declaring the election of all or any 
of the returned candidates to be void; or 

(c) declaring the election of all or any 
of the returned candidates to be void and 
the petitioner or any other candidate to 
have been duly elected. - 

99. Other orders to be made by the 
High Court— (1) At the time of making an 
order under Section 98, the High Court 
shall also make an order— 

(a) where any charge is made in the 
petition of any corrupt practice having been 
committed at the election, recording— 

(i) a finding whether any corrupt prac- 
tice has or has not been proved to have 


Act 
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been committed at the election, and the 
nature of that corrupt practice; and 


Gi) the names of all persons, if any, 
who have bzen proved at the trial to have 
been guilty of any corrupt practice and the 
nature of that practice; and 

(b) fixing the total amount of costs 
payable and specifying the persons by and, 
to whom costs shall be paid: 


Provided that a person who is not a 
to the petition shall not be named in 
the order under sub-clause (i) of clause (a) 
ess— 
(a) he has been given notice to appeay 
before the High Court and to show cause 
why he should not be so named; and 


(b) if he appears in pursuance of the 
notice, he has been given an opportunity of 
cross-examining any witness who has al- 
teady been examined by the High Court 
and has given. evidence against him, of call- 
ing ence in his defence and of being 
eard. 


(2) In this section and in Section 100, 
the expression ‘agent’ has the same meaning 
as in Section 123.” 


50. According to Section 99, where 
a charge of any corrupt practice has been 
made in a petition, the High Court has to 
record a finding whether the said corrupt 
practice has been committed at the election 
or not. It has also to name the person, 
who has been proved at the trial to have 
been guilty of any corrupt practice. If that 
person is not already a party to the elec- 
tion petition, he shall not be named in the 
order of the High Court, unless he is given 
notice to show cause why he should not be 
so named and further he is given an oppor- 
tunity of cross-examining any witness, who 
has already been examined by the High 
Court, and producing evidence in his de- 
fence. The proviso to Section 99 obviously 
visualizes that such a person can, in a parti- 
cular case, be already a party to the petition 
and in that eventuality he will not be given 
any show cause notice or the right to cross- 
examine the witnesses already examined and 
an opportunity to produce evidence in de- 
fence. Suppose in some cases, according to 
the election petition, a particular person has 
committed a number of corrupt practices at 
an election either as an agent of the suc- 
cessful candidate or with his consent, why 
can he not be impleaded as a respondent in 
the election petition from the very begin- 
ning? By doing so, there will be two dis- 
tinct advantages. Firstly, the election peti- 
tion will bə tried expeditiously and there 
will be every likelihood of its trial being 
concluded within six months as contemplat- 
ed by Section 86 (7) of the Act. Secondly, 
the double trial of the petition will be ob- 
viated. Take for instance the present case. 
In the election petition practically all the 
allegations of corrupt practices have been 
levelled against respondent No. 8, with the 
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result that the entire evidence will be re- 
corded against him. At the conclusion of 
the trial, if this Court is prima facie of the 
opinion that he is proved to be guilty of 
the corrupt practices, a notice will have to 
go to him to show cause as to why he 
should not be named, if he is not a party 
to the petition. He will then appear in pur- 
suance of the notice and is likely to call all 
the witnesses who had been examined in 
his absence for the purpose of cross-examin- 
ing them and he will then produce evi- 
dence in his defence. Thus, there would 
be practically a double trial of the ‘same 
petition. If the original trial had taken 
about six months, another six months or 
perhaps more would be required after the 
issue of the notice to respondent No. 8. 
The election petition would thus not be 
finished within the desired period. Such an 


intention could not be ascribed to the Legis- . 


lature. On the other hand, there does not 
seem to be any harm in impleading respon- 
dent No. 8 from the very start. The only 
submission made in this connection by the 
learned counsel for the respondents was 
that there was no reason why other per- 


sons, apart from the candidates, be unne-. 


cessarily dragged in the litigation, before 
this Court prima facie comes to the con- 
clusion on the evidence produced by the 
election petitioner that a particular person 
is guilty of a corrupt practice. The reply 
to this submission, in my opinion, is a sim- 
ple one. No petitioner would like to im- 
plead persons unnecessarily’ as respondents, 
because it will alweys be his desire that his 
petition should be disposed of as quickly 
as possible. By impleading more persons 
than those who are absolutely necessary, he 
will himself be delaying the trial of the 
election petition. If the impleaded person 
feels that he is being brought in the con- 
troversy without any reason and if, accord- 
ing to him, there is absolutely no case 
against, him, he can well afford to remain 
absent and allow the proceedings to go ex 
parte. If, on the other hand, he is of the 
view that he has to meet a case, it is equally 
good for him that he should be associated 
with the whole matter from the very begin- 
ning so that he can see how the case is 
proceeding. If such a person can be made 
a party to the petition later at the conclu- 
sion of the trial, I see no reason as to why 
he cannot be impleaded at the very start. 
By adopting the interpretation put on Sec- 
tions 82 and 99 by-the learned counsel for 
the respondents, it would, in a way, be giv- 
ing a handle to such persons to prolong the 
trial of the election petition for a consider- 
ably long period. One cannot lose sight of 
the fact that no petitioner would ordinarily 
like to delay the trial of his election peti- 
tion by impleading unnecessary parties and 
on the other hand, it is the anxiety of the 
respondent to prolong it as much as possi- 
ble. The intention of the Legislature in this 


respect has been made clear by Section 86 


| 
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(7) of the Act, where it is stated that every 
election petition shall be tried as expediti- 
ously as possible and endeavour shall be 
made to conclude the trial within six 
months from the date on which the election 
petition is presented to the High Court for 
trial. The interpretation sought to be put 
on Section 82 by the learned counsel for 
the petiticner would, in my opinion, also 
fulfil -he intention of the Legislature as 
envisaged in Section 86 (7) of the Act. 


51. Thus it will be seen that by vir- 
tue of Section 99 of the Act, the Court try- 
ing the ejection petition has to pass an 
order naming any person, who has been 
proved at the trial to have been guilty of 
any corrupt practice, as a part of the order 
under Section 98. So naming of a party 
guilty of a corrupt practice is one of the 
matters involved in the election petition. It 
is not indicated in the section as to the stage 
at which such a person should be joined as 
a party to the proceedings. All that is said 
is that if he is not already a party, he 
should be given notice, afforded an oppor- 
tunity of cross-examining the witnesses, who 
have depcsed against him, and adducing 
his own witnesses in defence. If he is al- 
teady a party and he had during the trial 
the oppor-anity to cross-examine the wit- 
nesses deposing against him and produce 
witnesses in his defence, no further oppor- 
tunity is required to be given to him. The 
power of -cining him as a party to the pro- 
ceedings in an election petition for this pur- 
pose can be exercised by the Court at any 
time during the trial under Order 1, Rule 
10 (2) of the Code of Civil Procedure. Such 
a power does not come into conflict with 
either Section 82 or Section 99 of the Act. 
On the. other hand, the exercise of such a 
power at zn early stage of the trial of an 
election p2tition will be more ‘desirable in 
the interests of the expeditious disposal of 
an election petition, which has now been 
highlighted in the Act as an essential object 
to be achieved. If the Court waits till the 
end of the trial to make him a party by 
issuing a notice to him, the election petition 
qua ttat corrupt practice shall have to be 
tried efresh, which will consume a good 
deal of time. The service of notice on such 
a party may take some time. Some of the 
witnesses who had deposed against him 
may pot be available owing to death or 
any ofher cause and the cross-examination 
of the witnesses who are available and the 
examination of defence witnesses will take 
considerable time and all this procedure will 
delay the decision of the election petition, 
which is against the policy and object of 
the Act. 


52.. Section 99 of the Act, ia my 
view, only prescribes the time when the 
order naming a person as guilty of having 
committed a corrupt practice is to be re- 
corded and not necessarily the time when 
notice is to be issued to such a person. All 
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that has been stated in the proviso is that 
if such a person is not already on the re- 
cord, he shall be issued a notice and heard, 
afforded a chance to cross-examine wit- 
nesses who have deposed against him, and 
given an opportunity to Jead his defence 
evidence. It may happen that the petitioner 
produces one or two witnesses with regard 
to a particular corrupt practice having been 
committed by a person who is not a party 
to the petition, and the Court is prima facie 
satisfied from the evidence of that witness 
or those witnesses, that he might have to be 
named under Section 99, there is nothing 
in that section debarring the Court from 
issuing notice to him at that stage and be- 
fore the conclusion of the trial of the elec- 
tion petition. Similarly, there is nothing in 
that section to prevent the Court from re- 
fusing to delete a party from the array of 
respondents, if after considering the allega- 
tions in the petition and documents, if any, 
it is of the opinion that a prima facie case 
of having committed a corrupt practice 
exists against him and that there will be 
likelihood of that party being named under 
Section 99. It is significant to mention that 
Section 99 itself uses the words “party” and 
“person”. According to respondents 8 and 
9, no person other than a candidate, can 
be made a party to the election petition, 
because Sections 82 and 86 (4) only talk 
of candidates, but Section 99 contemplates 
that some persons found guilty of having 
committed a corrupt practice are already 
parties to the petition, which includes per- 
sons other than the candidates, as in Sec- 
tion 83 of the Act the names of the parties 
having committed corrupt practices have 
to be specified. . 


0 53 It is true and cannot be denied 
that Section 82 of the Act provides for the 
necessary parties to the petition whose non- 
joinder will have the effect of summarily 
dismissing the election petition without a 
trial. It is also clear that under Section 86 
(4), any candidate, not already a respondent, 
can be joined as such, if an application is 
made by him for that purpose within the 
time prescribed therein. Section 99 pro- 
vides that it is the duty of the Court to 
name a person as guilty of having commit- 
ted a corrupt practice, if a case is proved 
against him and whether he is .a party to 
the petition or not. In addition to these 
provisions, Section 83 of the Act points out 
as to who is to be made a party to the 
petition in case a corrapt practice is alleg- 
ed therein. The full particulars of the cor- 
Tupt parctice have to be stated including 
the names of the parties alleged to have 
committed such corrupt practice. The use 
of the word “parties” in this section is signi- 
ficant. The section does not speak of 
“persons” but of “parties”, and it would 
appear that the impleading of “proper par- 
ties” other than the “necessary parties” is 
already conceived of in the scheme of the 
Act. In Section 123, wherein “corrupt prac- 
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tice” is defined, the word used is any “per- 
son”. From that definition, it is clear that 
a corrupt practice can be committed by the 
election agent of the candidate or any other 
person with the consent of the candidate on 
his election agent and if such a corrupt 
practice is proved, the candidate, his election 
agent and any other person’ committing the 
corrupt practice can be named under Sec- 
tion 99 of thé Act. The legislature is sup- 
posed to know the difference between “per- 
sons” and “parties” especially when these 
different words are used in the various sec- 
tions of the Act and sometimes in the same 
section, viz. Section 99. The use of the 
word “parties” in Section 83, is, therefore, 
not without reason and it means that any 
person, who is alleged to have committed 
a corrupt practice, has to be made a party 
to the petition and if not made so, the par- 
ticulars of that corrupt practice alleged will 
not -be full and the same may not be tried. 
So if such a person is not made a party to 
the petition, the petitioner will run the risk 
of that corrupt practice being scored out or 
not tried on the ground that the person 
against whom the allegation has been made, 
has not been made a party to the petition. 
There is a good reason for doing so. Hold- 
ing a person guilty of a corrupt practice is 
quite a serious matter. Proceedings for 
that purpose are of a quasi-criminal nature 
and it is only proper that they should not 
be conducted behind his back. He must 
be associated with them from the very start 
and that is why he should be impleaded as 
a party to the election petition. One should 
not forget that he has to be called as a 
witness to prove the corrupt practice. If he 
is added as a party from the beginning, the 
only additional thing he is required to do 
is to put in his written statement and meet 
the case alleged against him. 


54. Even if it is held that the word 
“parties” in Section 83 (1) (b) means “per- 
sons”, under this provision the petitioner 
has to set forth full particulars of any cor- 
rupt practice that he alleges, including as 

a statement. as possible of the names 
of the parties alleged to have committed 
such corrupt practice and the date and place 
of the commission of each such practice. 
While setting forth such particulars, the 
petitioner can visualize that if he is able to 
prove them, the persons mentioned by him 
as having committed that corrupt practice 
shall have to be named in the final order 
by the Court and in order to avoid delay 
in the disposal of the petition, he can make 
such persons (named by him in the petition 
in connection with the corrupt practice) res- 
pondents to the election petition, so that a 
notice can be issued to them in the very 
beginning of the trial and they are afford- 
ed an opportunity to defend themselves. 
No bar to such a course being adopted is 
to be found either in Section 82 or Section 
99 of the Act. It has been held in Tirath 
Singh v. Bachittar Singh, AIR 1955 SC 830, 
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that the original notice to a respondent to 


an election petition serves both as a notice’ 


of the election petition as also for naming 
him under Section 99 of the Act. On the 
parity of reasoning a person alleged to have 
committed the. corrupt practice can be add- 
ed as a respondent to the election petition 
tight from the “beginning and it is not ne- 
cessary that he should be joined as a party 
to the proceedings after the’ trial is over 
and the Court has given a finding about his 
guilt. The argument that such a person 
should not be dragged into Court till - he 
is found to be guilty, has no force, because 
if he. is exonerated of the allegations he 
can be suitably compensated by the award 
of costs. ue a 


55. It was suggested by the learned 
counsel for the respondents that if all per- 
sons against whom allegations of corrupt 
practices have been made in the election 
petition are allowed to be impleaded as res- 
pondents, then the petitioner would be well 
within his rights to implead innumerable 
persons as respondents and thus make the 
trial cumbersome, which could not be the 
intention of the Legislature. 


56. There is no substance in this 
contention. As I have already mentioned, 
the election petitioner would like to see that 
his petition is disposed of expeditiously and 
he would not desire to implead unnecessary 
parties. In case a person could prove that 
he was being dragged in without any reason 
and with some ulterior motive, he can make 
an application to the Court for striking off 
his name under the provisions of Order 1, 
Rule 10 (2) of the Code of Civil Procedure. 
The Court has ample powers to delete the 
names of such persons. It cannot, there- 
fore, be said that in such a contingency the 
Court will be powerless. 


57. Some argument was addressed 
on the words “subject to the provisions of 
this Act and of any Rule made thereunder” 
occurring in the beginning of Section 87 of 
the Act and it was suggested that the im- 
pleading of a “proper party” under the pro- 
visions of Order 1, Rule 10, Code of Civil 
Procedure, would be contrary to the provi- 
sions of Section 82 of the Act. 


58. These words had been interpret- 
ed by the Supreme Court in AIR 1957 SC 
444, and there it was held: 


“The true scope of the limitation en- 
acted in Section 90 (2) [present Section 87 
(1)] on the application of the procedure 
under the Civil Procedure Code is that when 
the same subject-matter is covered both by 
a provision of the Act, or the rules and 
also of the Civil Procedure Code, and there 
is a conflict between them, the former is to 
prevajl over the latter. This limitation can- 
not operate, when the subject-matter of the 
two provisions is not the same.” 

59. The argument of the learned 
counsel for the respondents would have 
merit if he could show that Section 82 pro- 
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hibited the impleading of a “proper party”, 
as envisaged by Order 1, Rule 10 (2) of the 
Code of Civil Procedure, to an election peti- 
tion. But, as I have already said, this sec- 
tion only mentions the “necessary parties” 
to an election petition, which is the mini- 
mum requirement regarding parties. It no- 
where lays down that no other party can be 
impleaded in such a petition. It cannot, 
therefore, be said that there is a conflict 
between the provisions of the Act and the 
Code of Civil Procedure on this point. 


69. When one goes through the 
election petition and the various allegations 
of corrupt practices made therein, one can- 
not escape the conclusion that the real per- 
son against whom all the allegations have 
been made is respondent No. 8. Serious 
allegations have been made against respon- 
dent No. 9 as well. That being so, it can- 
not be said that they were not the affected 
parties. Why should they then not be 
allowed to be impleaded and defend the 
allegations made against them? If they 
are likely to be named afterwards at the 
conclusion of the trial, there is no harm if 
they remain in the array of parties from 
the very start. In any case, no provision 
of Jaw has been shown under which thei 
names can be deleted. 


61. One cannot ignore the fact that, 
at any rate, respondents Nos. 8 and 9 were 
very important witnesses and will have to 
be called in evidence by the election peti- 
tioner. If they are not impleaded as res- 
pondents, the election petitioner would have 
to call them as his own witnesses and he 
would thus be deprived of cross-examining 
them. This to my mind is an additional 
teason for making them respondents in the 
election petition. 


62. As already indicated above, 
Section 82, from the phraseology used there- 
in, cannot >e called to be exhaustive of the 
parties to an election petition. This conclu~ 
sion finds support from a Supreme Court 
decision in AIR 1954 SC 210, where it was 
observed: 

“Provision has been made in Section 90 
(1) [present Section 86 (4)] for any other 
candidate subject to the provisions of Sec- 
tion 119 (present Section 118), to have him- 
self impleaded as a party in the case within 
a prescribed period. This provision imdi- 


cates that the array of parties as provided 
by Section 82 is not final and conclusive 
and that defects can be cured. Provisions 
of Sections 110, 115 and 116 of Chapter IV 
of this Part (present Sections 110, 112 and 
116) also support this view. Section 110 pro- 
vides the procedure for the withdrawal of 
a petition. It says that any person who 
might himself have been a party may with- 
in 14 days of the publication of the notice 
of withdrawal in the official gazette apply 
to be substituted as a petitioner in the place 
of the party Withdrawing it. 
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Section 115 provides that such a person 
can be substituted as'`a petitioner on the 
death of the original petitioner while Sec- 
tion 116 provides that if a sole respondent 
dies or gives notice that he does not wish 
to oppose the petition or any of the res- 
pondents dies or gives such notice and there 
is no other respondent who is appearing in 
the petition, the Tribunal shall cause notice 
of such event to be published in the official 
gazette and thereupon any person who 
might have been a petitioner may within 14 
days of such publication apply to be sub- 
stituted in the place of such respondent and 
oppose the petition and shall be entitled to 
continue the proceedings on such terms as 
the Tribunal may think fit. These provi- 
sions suggest that if any proper party is 
omitted from the lists of respondents, such 
a defect is not fatal and the Tribunal is en- 
titled to deal with it under the provisions of 
the Code of Civil Procedure, Order 1, Rules 
9, 10 and 13.” f 

63. Some assistance in this respect 
can also be drawn from another Supreme 
Court decision in Amin Lal v. Hunna Mal, 
ATR 1965 SC 1243, where it was held: 


“The next contention of learned coun- 
sel is that since the petition had become 
defective by reason of the amendment the 
Tribunal should either have permitted the 
appellant. to join Suraj Bhan as a respon- 
dent or to further amend the petition by 
deleting reference to Suraj Bhan. A party 
can avail himself of the provisions of Order 
1, Rule 10 (1), Code of Civil Procedure, 
subject to the law of limitation. Assuming 
that a Tribunal can permit the joinder of 
parties, we must point out that under Sec- 
tion 81 of the Act an election petition has 
to be presented within 45 days of the date 
of the election of the returned candidate. 
The application under Order 1, Rule 10 
was made more than eight months after 
the election of the respondent and was 
thus inordinately late and could, therefore, 
not be granted. As regards joinder of Suraj 
Bhan in exercise of the powers conferred on 
a Court by Order 1, Rule 10 (2) all that we 
need say is that the matter was in the dis- 
cretion of the Tribunal and we would not 
lightly interfere with what the Tribunal has 

one.” 


64. If the interpretation put on Sec- 
tion 82 by the learned counsel for the res- 
pondents is correct, then admittedly nobody 
except the candidates can be impleaded as 
a respondent in the election petition. Even 
the returning officer cannot be made a party. 
But, there are decisions of some High 
Courts taking a contrary view on this point. 

65. A Division Bench of the Cal- 
cutta High Court in AIR 1963 Cal 218, 
held: 

“There cannot be a hard and fast rule 
that a Returning Officer under no circum- 
stances and in no case and on no facts, can 

















be added as a party to the election petition. 
In appropriate cases where allegations of 
bad faith, negligence and impropriety are 
made against the Returning Officer, the re- 
turning officer, though not a necessary 
party, can certainly be joined as a “proper” 
party at least under the provisions of the 
Civil Procedure Code which are expressly 
made applicable to the trial of the election 
petitions. i 


Apart from the charges of negligence, 
mala fides and impropriety made in the elec- 
tion petition one of the serious questions 
Taised in the election petition, is the system 
of proportionate representation and wrong- 
ful and inaccurate determination, ascertain- 
ment and counting of votes by the return- 
ing officer under the system. That conside- 
ration on the facts of this petition, will 
also make the Returning Officer a proper 
party. 

Section 82 does not make the Return- 
ing Officer a ‘necessary’ party to the elec- 
tion petition. But that only at best shows 
that the returning officer is not what is 
called a “necessary” party to the extent that 
his non-joinder will not lead to the penalty 
of dismissal of the petition. But the Re- 
turning Officer may nevertheless in an ap- 
propriate case be a “proper party” who may 
be added as party to the election petition. 
The result will appear to follow from Sec- 
tion 90 (present Section 87) of the Repre- 
sentation of the People Act. The necessary 
implication of that Section is, that the trial 
of election petition shall, as nearly as may 
be, in accordance with the procedure appli- 
cable under the C.P.C. to the trial of suits 
subject no doubt to the provisions of the 
Representation of the People Act and to 
the rules made thereunder. The trial of 
election petition in the context of Section 90, 
therefore, must necessarily imply, interlocu- 
tory proceeding dealing with addition of 
parties as proper parties.” 


66. The above Calcutta authority 
was relied on by the Bombay High Court 
in AIR 1969 Bom 177. 


67. Similar view was taken by the 
Madras High Court in AIR 1969 Mad 116, 
where it was observed: 


“Section 82 of the Act 1s uot final and 
conclusive in the matter of array of parties 
to an election petition. Provisions of Civil 
Procedure Code can be used and utilised. 
The Act does not say, whether the Return- 
ing Officer is either a necessary party or 
proper party in an appropriate case. When- 
ever there are allegations of bad faith, mis- 
conduct and impropriety and not merely 
illegality made against the Returning Off- 
cer in an election petition, the Returning 
Officer is a proper party though S. 82 does 
not make him a necessary party. Section 90 
(present Section 87) of the Act enables the 
Tribunal to implead the Returning Officer as 
a party under the provisions of the Civil 
Procedure Code which are expressly made 
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applicable, to the trial of election petitions 
subject to the provisions contained in the 
Representation of the People Act and the 
Rules made thereunder.” 


68. Same view was taken by the 
Election Tribunal, Bombay, in (1951) 1 Ele 
LR 194, where it was held: 


“Turning now to Shri Kazi’s grievance 
that respondent No. 8 had been unneces- 
sarily added and that the petition should 
be dismissed as against him with costs, the 
Tribunal does not see any substance in this 
grievance. Section 82 of the Representa- 
tion of the People Act, 1951, provides that 
the petitioner shall join as respondents to 
his petition all the candidates who were 
duly nominated at the election. It is not 
stated anywhere in the said Act that the 
Returning Officer should not be made a 
party. Under the Civil Procedure Code a 
person may be made a party to an action 
either because he is a necessary party or a 
proper party. The Tribunal is not prepar- 
ed to say that the respondent No. 8 is a 
necessary party to this petition, but in view 
of the allegations cf irregularity and illega- 
lity made against him and his subordinates 
by the petitioner, the Tribunal thinks that 
the Returning Officer is a proper party. Shri 
Kazi has relied on the decision in Tahur 
Ahmed v. Humayun Reza (Sen and Poddar 
704). In that case the allegation against the 
Returning Officer was that he had impro- 
perly accepted the nomination paper of the 
respondent. It was held by the Commis- 
sion that as no allegations of misconduct 
had been made against him, the Returning 
Officer was not a necessary party. This de- 
cision does not help respondent No. 8 very 
much because this Tribunal is of the opin- 
ion that he is a proper party for the reasons 
stated above.” 


69. Reference . in this connection 
may also be made to a decision of the Sup- 
reme Court in K. K. K. Hussain Khan‘ v. 
S. Nijalingappa, (1969) 1 SCC 636 = (AIR 
1969 SC 1034). In that case, the Returning 
Officer was a party to the election petition 
and the Supreme Court did not suo motu 
direct that his name be struck out, on the 


ground that a Returning Officer could not ` 


be a party to an election petition, as is now 
being contended by the learned counsel for 
the respondents. 


70. Reference was then made by the 
learned counsel for the respondents to a 
tuling of the Assam High Court in AIR 
1958 Assam 17. . There it was observed: 


“In a petition under Section 80 for set- 
ting aside certain election, the petitioner also 
prayed for a notice to be issued against 
certain persons to show cause why they 
should not be named in the order of the 
Tribunal as persons guilty of corrupt prac- 
tices. Along with other parties, a notice 
was issued to such persons also who ob- 
jected that they could not be made parties 
at that stage. 


Held that the persons did not come 
under the category of ‘candidate’, returned 


or contesting, and, as such, they could not +- 


be made a party to the petition for setting 
aside the election, within the meaning of 
Section 82. 


(2: that it was only after the conclu- 
sion o= the trial that the question of issuing 
notice on such persons within the meaning 
of the proviso to Section 99 arose, provided 
the Court held, on the materials produced, 
that they were found guilty of such corrupt 
practiczs. 


(3° that the suggestion that these pər- 
sions could be made parties to the pro- 
ceeding at this stage under some residuary 
provision cr even under Order 1, Rule 8, 
Civil Procedure Code, could not be enter- 
tained in view of the specific provisions in 
Sectioms 82 and 99. The order of the Tri- 
bunal was therefore without jurisdiction 
ye not warranted by any provision in the 

ct.” 


71. The facts in the above case, it 
would be seen, were quite different. The 
persons concerned had not been made 
parties to “he election petition contrary to 
the position in the instant case. There, it 
was oaly prayed that the Tribunal might 
issue a notice to them to show cause as to 
why they should not be named in the order 
of the Tribunal as persons guilty of cor- 
rupt practices. The High Court decided 
that the stage for a notice to them under 
the proviso to Section 99 of the Act had not 
arisen at all. Besides, in that case it was 
not disputed that the persons did not come 
in the category of ‘candidate’, returned of 
contesting, and as such they could not be 
made parties to the. petition for setting aside 
the election within the meaning of Section 
82 of the Act. 


72. Our attention was also invited 
by the Jearned counsel for the respondents . 
to a Bench decision of this Court in AIR 
1959 Panj 309, wherein it was held:— 


“It is not correct to . say that notice 
under 5ectizn 99 of the Representation of 
the People Act can only be issued to the 
persons corcerned after the election Tribu- 
nal has decided the election petition, and 
has come to a definite conclusion that these 
persons had been guilty of corrupt practices, 


` What appears to be the intention of the law 


is that at the conclusion of the evidence of 
the pariies the position has to be reviewed 
by the Tribunal. Obviously the fate of the 
election petition, and of the successful can- 
didate, will depend not only on those alle- 
gations of corrupt practices which are made 
directly against himself or his recognised 
agents, but also on the allegations of -cor- 
rupt practices made against other persons 
supposed to be acting on his behalf. Such 
persons, however, cannot be named under 
Section 99 (1) (a) Gi) unless and until they 
have been given notice and an opportunity 
to contest the matter and defend themselves 
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in accordance with the terms of the proviso. 
It would be violating a fundamental prin- 
ciple of jurisprudence to hold that definite 
findings must be given against the persons. 
who are later to be named under Section 
99 in the main judgment deciding the peti- 
tion in one of the ways provided in Section 
98 before notice can be issued to them 
under the proviso to Section 99. Such a 
course might lead to the absurd result. 


Besides, it appears to be fundamentally 
wrong in principle that any Tribunal should 
only call on persons against whom allega- 
tions have been made to appear and allow 
them to be heard after a definite finding 
has already been given by the Tribunal that 
the charges are proved. It seems to be 
quite obvious that the intention of Sections 
38 and 99 is that the final order of the 
Tribunal deciding the election petition one 
way or another under Section 98, and any 
orders passed under Section 99 naming per- 
gons as guilty of corrupt practices in con- 
nection with the election must be passed 
simultaneously, and that if the decision to 
name particular individuals as guilty of cor- 
rupt practices under Section 99 has any 
bearing on the fate of the election petition 
as such, then the findings even in the main 
election petition on those particular charges 
of corruption can only be given after the 
affected parties have been heard under Sec- 
tion 99, There may possibly be cases in 
which the fate of the election petition may 
not depend on the naming or otherwise of 
persons as being guilty of corrupt practices, 
but even in such cases it would be better 
ti the, law were to be followed as stated 
above.” : 


73. As regards the above authority, 
it is not helpful in resolving the present 
controversy, because in that case the main 
point for determination was the stage at 
which a notice for proceedings under Sec- 
‘tion 99 could be issued. Rather the up- 
holding of the issue of notice at the inter- 
nediary stage before the conclusion of the 
Tial of the election petition, thus making 
he person concerned a party to the proceed- 
ngs and declining to quash the order re- 
sarding the giving of such notice at his in- 
stance, indirectly Jends support to the view 
hat the person against whom allegations of 
‘corrupt practice are made cannot apply for 
leletion of his name from the array of par- 
ies, once he is impleaded as a respondent, 
yecause as already mentioned above, he is 
1 proper party. Moreover, the same re- 
narks, which I have stated above regarding 
Amjad Ali’s case, 13 Ele LR 285 = (AIR 
(958 Assam 17) apply to this ruling. 

74. In view of what I have said 
ibove, I hold that no ground has been 
nade’ out for striking out the names of res- 
xondents 8 and 9 from the array of parties. 
n the circumstances of this case, however, 
he parties are left to bear their own costs. 

R. S. NARULA, J. :— 75. The facts 
fiving rise to this reference have already 
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been set out in requisite detail in the orden 
of reference made by my Lord Mahajan, J. 
on August 20, 1971, which order may be 
read as a part of this judgment. 


76. The issues (i) whether any per- 
son who is not a candidate at an election 
can properly be joined as a respondent to 
a petition filed under Sections 80 and 84 
of the Representation of the People Act 
(43 of 1951) (hereinafter called the Act) 
merely because allegations of corrupt prac- 
tices have been made against such a person 
in the petition; and (ii) whether the Return- 
ing Officer is a proper party to such a peti- 
tion if it has been alleged therein that he 
has been guilty of committing  illegalities 
etc., have to be answered in the light of the 
scheme of the Act and by keeping in view 
the following settled propositions of law 
relating to election disputes on which there 
can be no two opinions:— 

@ statutory requirements of 
law must be strictly observed; 

(ii) an election contest is not an action 
at law or a suit in equity. It is purely a 
statutory proceeding unknown to the com- 
mon law; 


(iii) a Court deciding an election peti- 
tion does not possess any common law 
power, but has to proceed in accordance 
with the provisions of the relevant statute. 
If the statute itself requires the election 
Court to proceed with the trial of a petition 
in accordance with certain prescribed pro- 
cedure, the same must be followed as fan 
as possible. 

(Authority for propositions (i) to (iii 
is contained in the judgment of the Supreme 
Court in AIR 1954 SC 210). 

77. The dispute before us relates to 
the questicn of parties to an election peti- 
tion. Parties can either be necessary or 
proper. No one can be allowed to be im- 
pleaded as a respondent to any proceedings 
who is neither a necessary nor a proper 
party thereto. Any person without whom 
no order can be made effectively or whose 
non-impleading is fatal to the action itself 
(either because of the nature of the claim 
or because of a statutory requirement) is a 
“necessary party”. A person in whose ab- 
sence an effective order can be made, but 
“whose presence is necessary for a com- 
plete and final decision on the question in- 
volved in the proceedings” is a proper party 
AIR 1963 SC 786. Both sides are agreed, 
and I think rightly, that the only necessary 
parties to an election petition are those 
enumerated in Section 82, the non-implead- 
ing of anyone of whom results in the sum- 
mary dismissal of the petition itself under 
Section 86 (1) of the Act. Any candidate 
at the election who is not a necessary party 
under Section 82 is permitted to be im- 
pleaded as a respondent in pursuance of 
the provisions of subrsection (4) of Section 
86. Except in the case of abatement or. 
substitution on death of a respondent cover- 


election 
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ed by Section 116 of the Act, there is no 
other provision in the Act relating to im- 
pleading of respondents. 


78. The Act has been passed by the 
Parliament in exercise of the legislative 
powers vested in it under Articles 327, 329, 
245 (1) and 246 (1) read with entry 72 in 
List I of the Seventh Schedule to the Con- 
stitution. Article 329 (b) has enacted an 
absolute prohibition against any election to 
either House of Parliament being called in 
question except by an election petition pre- 
sented to the prescribed authority “in such 
manner as may be provided for” in the Act, 
which is the relevant law made by the 
appropriate Legislature. This clearly shows 
that no general laws extraneous to the Act 
can be permitted to be invoked for deter- 
mining the procedure for filing an election 
petition except to the extent to which the 
Act might itself have expressly permitted 
resort to any such other law or any part 
thereof. Provisions relating to disputes re- 
garding elections are contained in Part VI 
of the Act which commences with Section 
79 and ends with Section 122. Section 80 
of the Act bars the trial of an election peti- 
tion which is not presented in accordance 
with the provisions of Part VI of the Act. 
The forum competent to try an election 
petition (the High Court) is provided for 
in Section 80-A. The only grounds on 
which a petition may be filed (contained in 
Sections 100 and 101) and the only persons 
competent to file a petition as well as the 
period of limitation within which a petition 
can be filed, are provided for in Section 81. 
Section 82 contains a list of persons who 
are to be joined as respondents to the peti- 
tion. This section is headed “Parties io 
the petition”. Section 83 prescribes the 
contents of the petition. Section 84 pro- 
vides that an election-petitioner may, in 
addition to claiming a declaration that the 
election of all or any of the returned candi- 
dates is void, claim a further declaration 
that he himself or any other candidate has 
been duly elected. Section 86 (1) enjoins 
on the High Court the duty to dismiss an 
election petition which has (i) not been 
presented on any of the grounds contained 
in Section 100 or 101 of the Act or (ii) not 
been filed by a candidate or an elector, op 
Gii) not been filed within time, or (iv) omit- 
ted to join any of the candidates referred 
to in Section 82 as respondents, or (v) has 
been filed without depositing the security 
for costs requisite under Section 117. Re- 
ference has already been made to sub-sec- 
tion (4) of Section 86 which permits any 
candidate (other than those necessary under 
Section 82) to apply for being impleaded 
as a respondent within fourteen days from 
the commencement of the trial of the peti- 
tion. Sub-section (6) of Section 86 con- 
tains provisions relating to expeditious dis- 
posal of election petitions. Provisions Te- 
garding procedure before the High Court 
are contained in Section 87. ~ 


A.I. R. 
79. Section 96 relates to expenses 
of witnesses. Sections 98 and 99 enume- 


Tate the matters on which the High Court 
is bound to record its findings and pass 
orcers. Sections 109 to 111 contain provi- 
sions relating to withdrawal of election peti- 
tions. Sections 112 and 116 deal with 
abeterrent and Ss. 116-A and 116-C with 
appeals. On all the subjects referred to 
abcve, the Act is self-contained and there 
appears to be no room for invoking any 
gereral law. 


. 86. Section 87 which permits resort 
being Sad to the Code of Civil Procedure 
(thet also not literally but as nearly as may 
be) “subject to the provisions of this Act” 
gives statutory supremacy to the Act over 
the Cote. In matters not covered either by 
the Ac: or the Code, this High Court is to 
act under Rule 26 (c} of Chapter 4GG of 
Volume V of its Rules and Orders. The 
Rub reads: 

“(a) The trial of an election petition 
shall, so far as is practicable- consistently 
with the interests of justice in respect of 
the trial, be continued from day to day un- 
til ts conclusion, unless the High Court 
finds the adjournment of the trial beyond 
the folowing day to be necessary for rea- 
sons. to be recorded. 


(b) Every election petition shall be 
trie! as expeditiously as possible and en- 
dearour shall be made to conclude the trial 
within six months from the date on which 
the election petition is presented to the 
Higa Court for trial. 


-(c) The High Court may give such 
other crders or directions in the course of 
a trial of the petition as may appear to 
it to be necessary in the interests of justice 
or or expediting the trial and disposal of 
bo case or to prevent abuse of process of 

urt,” 


Onz-.more fact to which reference was 
mace hy counsel repeatedly must be notic- 
ed at this stage. From the time the Act 
was passed in 1951, up to the time it was 
amended by the Central Act 27 of 1956, 
the non-impleading of a candidate required 
to `e impleaded under Section 82 of the 
Act was not fatal to the election petition. 
Parties mentioned in Section 82 were, there 
fore, commonly referred to till then as pro 
per parties. After the amendment in 1956 
making the defect of non-impleading of ¢ 
respondent mentioned in Section 82 fata 
to <he petition by introducing Section 8 
into sub-section (3) of Section 90, the par 
ties mentioned in Section 82 became neces 
sary and have often been referred to a2 
suck. $ 

81. I may now deal in this perspec 
tive with the various cases to which refer 
ence has been made before us by the Jearn 
ed coursel for the parties, in a chronologica 
order. 

In order to appreciate the lay 


laid down in the first set of two Englis! 
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cases, it is mecessary to refer to a few pro- 
visions of the Corrupt Practices (Municipal 
Elections) Act, 1872 (hereinafter referred to 
as the English Act). Section 3 provided, 
inter alia, that any person who is guilty of 
a corrupt practice at a municipal election 
shall be liable to the same penalties etc. as 
if the corrupt practice had been committed 
at an election of members to serve in Parlia~ 
ment. Section 5 provided for the avoid- 
ance of an election for corrupt practices by 
agents. Section 7 prohibits the employment 
of paid canvassers. Part IL of the English 
Act starting from Section 12 deals with 
election petitions. An election of any per- 
sion at an election for a borough or ward 
is permitted. to be questioned by Section 12 
by a petition before an election Court on 
the ground that the election was wholly 
avoided for general bribery, etc., or on the 
ground that the election of such a person 


was avoided for corrupt practices or of- 
fences against the Act, or on the ground 
that the candidate was disqualified. The 


section further provides that an election 
shall not be questioned except in the man- 
ner provided by the English Act. Section 
13 deals with the presentation of election 
petitions. Sub-section (1) states as to who 
can be a petitioner and refers to the pres- 
cribed forms and other formalities for fil- 
ing a petition. It provides, inter alia, that 
the “terms ‘petitioner’ and ‘respondent’, as 
hereinafter used in this Act, include respec- 
tively any one or more persons by whom a 
petition is presented, and any one or more 
persons against whose election a petition is 
presented.” Sub-sections (2), (3) and (4) of 
Section 13 deal with the period of limita- 
tion, the necéssity to furnish security, and 
the manner of service of notices of the 
petition on the respondents. Sub-section 
(6) of Section 13 states that ‘where a peti- 
tion complains of the conduct of a return- 
ing officer, he shall be deemed to be a res- 
pondent.” Section 21 (2) states that until 
general rules have been made in pursuance 
of sub-section (1) of that section, and so 
far as such rules (when made), under the 
provisions of the English Act, do not ex- 
tend, the principles, practice, and rules 
which are for the time being observed in 
the case of election petitions under the pro- 
visions of the Parliamentary Elections Act, 
1868, shall be observed as far as may be by 


the Court and superior Court in the case 


of petitions under the English Act. 

83. In Yates v. Leach, (1874) 9 CP 
605, A and B were candidates for the office 
of Town Councillor, at Oldham ‘A’ obtain- 
ed majority of votes over B, and was declar- 
ed elected, but, being disqualified, refused 
to serve. B thereupon claimed to have 
been elected and having made the requisite 
declaration, entered on the office of town 
councillor at Oldham though he had in fact 
never been elected. A petition having been 
presented under the English Act, A and B 
were both made respondents. A was not 
interested and, therefore, gave notice under 
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Section 18 of the English Act of his inten- 
tion not to oppose the petition. B having 
served similar notice made an application 
to the Court that his name might be struck 
out of the array of respondents in the peti- 
tion as he never having been elected, there 
could be no question of a petition being 
presented against his election within the 
meaning of Section 13 (1) of that Act. The 
two questions which arose before the Court 
of Common Pleas were (i) did B fall within 
the definition of “persons against whose 
election a petition is presented” within the 
meaning of Section 13 .(1) of the English 
Act, and (ii) if not, could he be retained in 
the array of respondents? Lord Coleridge, 
C. J., who prepared the leading judgment 
held that the meaning of the term “respon- 
dent” in the 13th Section, includes a person 
who claims to be elected and acts as if he 
had been, and that B was, therefore, pro- 
perly made a respondent to the petition. 
On the second question it was held that in 
Section 21 (5) of the English Act, the Court 
had the power to strike out the name of 
the respondent who had been improperly 
impleaded. Brett, J. came to the same con- 
clusion and held that the Court had the 
power to strike out the name of the person 
improperly made respondent, but on the 
facts of that particular case, B had not been 
improperly made a respondent, as he fell 
within the definition of “respondent” con- 
tained in Section 13 (1) of the English Act. 
Grove, J. also agreed with «that view. I 
have referred to the Oldham case as sup- 
port was sought to be drawn by the elec- 
tion-petitioner from that case on the ground 
that a person not required to be impleaded 
as a respondent had been permitted to con- 
tinue in the array of respondents in that 
election contest. As explained above, the 
judgment of the court of Common Pleas 
in the case of Yates, (1874) 9 CP 605, is, 
if anything, an authority for the contrary 
proposition. Leach (referred to as ‘B’ by 
me) was held to fall within the statutory 
definition of “respondent” and was permit- 
ted to continue as such only on that ac~ 
count, the Court having left no doubt in 
the matter that they would have struck out 
his name if he had not been found to come 
within that definition. If the general rule 
of proper parties could be applied to elec- 
tion petitions, the Court of Common Pleas 
need not have troubled itself with the ques- 
tion whether ‘B’ came within the expression 
“persons against whose election a petition is 
presented.” It would have been enough 
to say that he was- the only person who 
claimed to have been elected and had actu- 
ally occupied the office as if he had been 
elected and he was, therefore, at least a 
proper party if not a necessary party. But 
in order to retain his name in the array of 
respondents, the Court had to construe the 
relevant words in the Act in such a man- 
ner as to hold that ‘B’ was one of the per- 
sons who were required by the English Act 
to be impleaded as a respondent. 
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84. The second English case—Love- 
ting v. Dawson, (1875) 10 CP 711 (also 
reported in Law Journal Reports 44 Court 
of Common Pleas 321) is still more in 
point. It relates to the same English Act. 
The Court (who was a Barrister appointed 
under the English Act) was called upon 
to try an election petition in which besides 
impleading Dawson and .Walker, the two 
persons who had -been elected as town 
councillors for the borough of Maidenhead, 
another candidate, viz., Poulton, was also 
joined as a respondent, though he was not 
a person against whose election the petition 
was presented. At the trial of. the petition 
a preliminary objection was taken to the 
effect that Poulton was not liable to be im- 
pleaded as a respondent on the ground that 
the Act only ccntemplated a petition being 
filed against thase persons who were actu- 
ally returned to the office and that the 
word “candidate” employed in the English 
Act could not be said to apply to those 
who, although candidates for election, had 
not been returned to office. The corrupt 


practice pleaded in the petition was ` that ` 


Dawson, Walker and Poulton had coalesced 
for the purpose of canvassing the burgesses. 
At the trial it was found that though Daw- 
son had “been guilty of personal bribery, 
Walker and Poulton had been guilty of 
bribery through their agents. Poulton’s 
counsel asked the Court to determine whe- 


ther Poulton was properly made a respon- ' 


dent as the decision on that question would 
determine the question of liability for costs. 
If Poulton had been properly joined, he 
had to pay costs to the election-petitioner 
proportionate with the respondents. If he 
had been improperly joined, he was entitled 
to get his costs from the petitioner. When 
the matter ultimately went to the Court of 
Common Pleas, Lord Coleridge, C. J. held 
that Poulton was not a person against 
whose election the petition was presented. 
After distinguishing the case of (1874) 9 CP 
605 (supra) it was held that Poulton had not 
been properly joined. Brett, J. with whose 
judgment Coleridge, C. J. had agreed, held 
in unequivocal terms , that the petitioner 
could not, by his own act, make Poulton 
a respondent to the election 
that “Poulton’s name ought to have been 
taken off the petition as respondent”. Grove 
and Lindley, JJ., agreed with the same view 
and judgment was entered for Poulton. 
Lovering’s case, (1875) 10 CP 711 (supra) 
appears to me to be a clear authority for 
the proposition that even in the absence of 
any bar in a statute to the impleading of 
any person as a respondent who is not re- 
quired to be so impleaded by the Act, such 
person is not permitted by the election Jaw 
to be unnecessarily impleaded, and if he is 
so impleaded, the Court is duty bound to 
strike out his name. ; , 


85. In (1951) 1 Ele LR 194, ths 
three member Election Tribunal held that 
where there are allegations in an election 


petition and ` 





A.L R. 


petition of irregularities or illegalities com- 
mitted by a Returning Officer or his sub- 
ordinates, the Returning Officer is a prope 
though not a necessary party to the petition. 
This is the basic authority.on which Mr. 
Madan Lal Sethi, the learned Advocate fop 
the election-petitioner, has relied in support 
of the proposition that respondents 8 and 9 
{the then Chief Minister and the Returning 
Officer) are proper parties to the election 
petition. The claim made in that case was 
that only candidates could be impleaded as 
respondents to an election petition in view 
of the provisions of Section 82, and that 
the Act not having provided for: the Re- 
turning Officer being made a party, the 
petition against him was liable to dismissal. 
The point was disposed of by the Tribunal 
in the following words:— 


“It is not stated anywhere in the said 
Act tha? the Returning Officer should not 
be made a party. Under the Civil Proce- 
dure Code a person may be made a party 
to an action either because he is a neces- 
sary party or a, proper party. The Tribu- 
nal is not prepared to say that the respon- 
dent No. 8 is a necessary party to this peti- 
tion, but in view of the allegations of irregu- 
larity and illegality made against him and 
his subcrdinates by the petitioner, the Tri- 
bunal thinks that the Returning Officer is 
a proper party. Shri Kazi has relied on the 
decision in Tahur Ahmed v. Humayun 
Reza (Sen and Poddar 704). In that case 
the allegation against the Returning Officer 
was that he had improperly accepted the 
nomination - paper of the respondent. It 
was held by the Commission that as no 
allegations of misconduct had been. made 
against him, the Returning Officer was not 
a necessary party. This decision does not 
help respondent No. 8 very much because 
this Tritunal is of the opinion that he is 
a proper party for the reasons stated 
above.” 


©The only two grounds on which the 
plea of the Returning Officer was repelled 
were (i) that the Act did not contain any 
specific bar to the Returning Officer being 
impleaded and (ii) that though the Return- 
ing Officer was not a necessary party, he 
was a-proper party under the Code of Civil 
Procedure as allegations.of irregularity and 
illegality had been made against him and 
his subordinates by the petitioner. 


86. In Sitaram Hirachand Birla v. 
Yograjsirg, AIR 1953 Bom 293, a Division 
Bench ož the Bombay High Court held 
(under the pre-amendment Act) that the 
object of Section 82 is that all parties, who 
were concerned with the actual election and 
who contested the election, should be before 
the Tribinal, but a person who did not 
contest the election and who withdrew from 
the fight does not stand in the same posi- 
tion as candidates who not only were duly 
nominatei, but who were candidates at the 
election. In that context it was held that 
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if respondent No. 7 was not a necessary 
party to the petition at all, the fact that 
the Tribunal had added him as a party 
was a mere surplusage and no further ques- 
tion could arise as to the jurisdiction of the 
Tribunal merely because of the addition of 
a surplus respondent. Objection having 
been taken to the addition of a party by 
the Tribunal, it was held that the power 
to add parties was derived from the wide 
language used by the Legislature in Section 
90 (2) (which corresponds to Section 87 (1) 
of the Act as it now stands) of the Act as 
it existed in 1951. Respondent No. 7 in 
that case was a duly nominated candidate, 
but had withdrawn from the contest. He 
was not an outsider and had not been im- 
pleaded because of any allegation of corrupt 
practice against him, but had been implead- 
ed under a misapprehension of the require- 
ments of Section 82 as it then stood. The 
question that faces us did not arise in that 
case. Sitaram Hirachand Birla’s case, AIR 
1953 Bom 293 (supra) is, therefore, no au- 
thority for the proposition canvassed by 
Mr. Sethi. It was in connection with the 
power of the tribunal to permit amendment 
to the petition that the Division Bench of 
the Bombay High Court had held in Sita- 
ram Hirachand Birla’s case that it is diffi- 
cult to make any distinction between the 
procedure and the powers of a Court under 
the Code of Civil Procedure. It was held 
that in the course of procedure with which 
the Code deals, the Court always exercises 
powers and when the Court exercises such 
powers, it does so in order to carry out the 
procedure laid down in the Code. It was 
observed that the Tribunal had the power 
to amend the petition under sub-section (2) 
of Section 90 of the Act. 


87. Reference was also made by 
Mr. Sethi to the judgment of the Supreme 
Cowt in 9 Ele LR 294 = (AIR 1954 SC 
202). It was held by the Supreme Court 
in that case that Section 99 of the Act en- 
joins on the State Government a duty to 
record a finding whether any corrupt prac- 
tice has or has not been committed and 
about the nature of that corrupt practice 
and also to name persons found guilty of 
any corrupt practice. where there are allega- 
tions of corrupt practice. The Election Tribu- 
mal had declared the election void on a 
technical point without adjudicating upon 
the allegations of corrupt practice made in 
the petition. The order of the Tribunal 
declaring the election void on a mere tech- 
nical ground was reversed by the Supreme 
Court and the case was remitted to the 
Election Commission with a direction to re- 
constitute the election tribunal which ori- 
ginally tried the case, and to direct the 
Tribunal to give its findings on all the issues 
raised and to make a fresh order. It is 
significant that the petition had been finally 
disposed of by the Tribunal under Section 
98 of the Act without discharging its duty 
under Section 99. The judgment of the 


‘made against them. Procedure for 
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Supreme Court in Raj Krushna Bose’s case, 
9 Ele LR 294 = (AIR 1954 SC 202) (supra) 
does not, in my opinion, lend any support 
to the case of the election-petitioner about 
the legality of impleading as respondents to 
an election petition persons who were not 
candidates at the election (and who were 
neither required nor permitted by the Act 
to be impleaded as respondents) merely 
because allegations of corrupt practice are 
giving 
notice of the proceedings to any person 
who is not a party to the petition at the 
conclusion of the trial of an election peti- 
tion in the event of a prima facie case for 
naming such a person under Section 99 of 
the Act, does not envisage such a person 
being made a respondent in the election 


petition itself and being brought into the 
election contest. For similar reasons, the 
judgment of the Supreme Court in AIR 


1955 SC 830, does not appear to me to be 
of much help in solving the problem. It 
had been contended before the Supreme 
Court in that case by Tirath Singh, the re- 
turned candidate whose election had been 
set aside by the election Tribunal, that he 
could not be named under Section 99 and 
consequently disqualified without fresh 
notice under Section 99 having been issued 
to him after coming to a finding of his hav- 
ing committed a corrupt practice under Sec- 
tion 98. At that time Section 99 simply 
required notice to be sent to any person who 
was sought to be named, and did not say, 
as is the provision now, that such a notice 
need be sent only to those persons who are 
not already parties to the election petition. 
Their Lordships of the Supreme Court held, 
construing the provision as it then stood, 
that no such notice was necessary to a per- 
son who was already a party to the petition 
and had ample opportunity to cross-exa- 
mine the witnesses. 

88. Great stress was laid by Mr. 
Sethi on the judgment of the Madras High 
Court in (1955) 11 Ele LR 278 (Mad). In 
the election petition with which the Mad- 
tas High Court was concerned allegations 
of various corrupt practices had been made 
against the respondents and it had been 
prayed that (a) the election be declared to 
be wholly void; (b) the election of both the 
respondents be declared void; and (c) a 
finding about the respondents being guilty 
of corrupt and illegal practices specified in 
the petition be recorded. In a writ petition 
filed during the pendency of the election 
petition, the High Court held that the peti- 
tion so far as it related to relief (b), i.e., for 
declaring the election of the respondents 
void, was barred by limitation. By the 
appropriate writ the election Tribunal was, 
therefore, prohibited from proceeding with 
the trial of the petition so far as relief (b) 
was concerned. On the case going back to 
the Tribunal, it was contended that in view 
of the High Court’s direction, the Tribunal 
was precluded from considering the allega- 
tions of corrupt practices as they were ger- 
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mane to relief (b). The learned Single 
Judge of the Madras High Court, before 
whom this questicn was raised in a writ 
petition, held that Section 99 enjoined on 
the Tribunal a duty to investigate and re- 
cord a finding on all the corrupt and illegal 
practices alleged in the petition, and that 
the order of the High Court precluding the 
Tribunal from granting the relief of decla- 
ration of the election of both the respon- 
dents being void did not bar the Tribunal 
from investigating into the allegations of 
corrupt practices. In the course of the 
judgment it was emphasised that the ana- 
logy founded on a civil suit cannot be 
pressed very far in dealing with an election 
petition. Once again there was no question 
of an outsider being or not being permitted 
to be made a party to the election petition 
io that case. Nor is that judgment an au- 
thority for the impossible proposition that 
an Election Court is bound to or even can 
investigate into allegations of corrupt prac- 
tices made in a petition in which no relief 
under Sections 80 or 84 and 98 is claimed. 
The claim for declaring the election wholly 
void (claim (a)) had to be tried by the Tri- 
bunal. If in the course of that trial any 
corrupt practice appeared to have been com- 
mitted, the Tribunal was duty bound to 
proceed under Section 99 (1) (a) GD. It 
was to that duty that the attention of the 
Tarona had been invited by the High 
ourt. ; 


89. A Division Bench of the Mad- 
ras High Court had to deal with a some- 
what similar matter in S. B. Adityan v. S: 
Kandaswami, 13 Ele LR 246 also reported 
in AIR 1958 Mad 171). Adityan’s election 
was challenged before the election Tribunal 
by Kandaswami, onz of the defeated’ candi- 
dates. He impleaded four out of nine can- 
didates who had been duly nominated, leav- 
ing out Meganathan, who had withdrawn 
his nomination, and Muthu who had retir- 
ed from the contest. One of the corrupt 
practices alleged in the petition was that 
Muthu had been paid Rs. 5000/- by the 
returned candidate (Adityan} for the pur- 
pose of making him to retire from the con- 
test. Another allegation was that Mega- 
nathan had similarly been paid Rs. 10,000/- 
by Adityan and his election agents to with- 
draw from the contest. Objection was 
taken to the non-impleading of Muthu and 
Meganathan as respondents on the ground 
that they were necessary parties under Sez- 
tion 82 (b) of the Act. The election-peti- 
tioner then applied to the Tribunal for leave 
to amend the petition by impleading Muthu 
and Meganathan. The Tribunal dismissed 
that application as well as the application 
of the returned candidate wherein a prayer 
had been made to dismiss the. petition on 
account of non-compliance with Section & 
(b). The returned candidate impugned the 
order dismissing his application in a writ 
petition, and prayed for restraining the 
Tribunal from proceeding further with the 


ALR 
enguiry into the election petition. Kanda- 
swami, the election-petitioner, also filed a 


writ petition for quashing the order where- 
by the Tribunal had refused him permis- 
sion to amend the petition and to implead 
Muthu and Meganathan. Both sets of peti- 
tions were disposed of by the judgment of 
Rajagopalan, Officiating C. J., and  Raja- 
gopala Ayyangar, J., dated November 1, 
1957. In a considered judgment, the Divi- 
sion Bench held that the expression “any 
candidate against whom allegations of any 
corrupt practice are made” in Section 82 
(b) of the Act is to be construed as “any 
candidate who is alleged to have committed 
corrupt practices” and that there is no scopé 
for importing any concept of vicarious liabi- 
lity under Section 82 (b) as it stands. On a 
proper corsideration of Section 123 (1) (A) 
of the Act, it was held that the acceptance 
of a bribe by a candidate from a returned 
candidate or his agent does not constitute 
by itself the corrupt practice of bribery and 
the candidate who accepted such a bribs 
could not be held to be guilty of a corrupt 
practice. The argument then advanced be- 
fore the Bench about the person accepting 
bribe being guilty of abetting the corrupt 
practice of bribery was repelled on thg 
ground that Section 123 does not contain 
any such express provision and that abet- 
ment, therefore, even if established, would 
not come within Section 123, and would 
not make the impleading of a person alleg- 
ed to be gnilty of such an abetment a party 
to the election petition under Section 82 (b). 
The principal part of the judgment which is 
relevant for our purposes deals with the 
argument that Muthu and Meganathan 
were in any case liable to be impleaded as 
parties to the election petition as they wera 
ultimately Liable to be named under Section 
99 of the Act. That part of the case of 
Adityan wes disposed of by the Madras 
High Court in the following words:— 


“We are unable to accept the contention 
that the liability to be named under Section 
99 of the Act is a test for determining either 
the scope of Section 82 (b) or the scope of 


- Section 123 (1) (a) of the Act.......... TEE 


It showd be remembered that Section 
99 does not require every person to be 
named to be added as a party to the elec- 
tion petition. The addition of parties is 
governed by the provisions of Section 82 of 
the Act.” 


With these observations it was held that the 
decision of the Tribunal to the effect that 
failure to implead Muthu and Meganathan 
did not come within the mischief of Section 
82 (b) was correct. When reference was 
made in the writ petition filed by the elec- 
tion-petitioner to the judgment of Mahajan, 
C. J. in Jagan Nath’s case, AIR 1954 SC 
210 (supra), the Division Bench of thé 
Madras Higa Court held that the amend- 
ment of the Act in 1956 had changed the 
entire situation, rendering the decision of 
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the Supreme Court in Jagan Nath’s case no 

longer applicable to the matter of implead- 

ing parties. It was observed that the penal 

consequence of the rejection of the petition 

having been statutorily imposed for non- 

compliance with the provisions of Section 

82, it must now be held that the power of 

the election Tribunal to invoke the proce- 

dure under Order 1, Rule 10 of the Code 

of Civil Procedure can no longer apply. 

The order of the Tribunal refusing permis- 

sion to implead Muthu and Meganathan 

was accordingly upheld by the Madras High 

Court. What is still more important is that 

after holding that Muthu and Meganathan 

were not necessary parties under Section 82 

(b) of the Act, the High Court did not per- 

mit them to be impleaded (even as proper 

parties) and held that “there was no need 

to implead them as party respondents and 
the provisions of Section 90 (3) could not, 

therefore, apply.” The judgment of the 

Madras High Court in Adityan’s case, 13 

Ele LR 246 = (AIR 1958 Mad 171) ‘has 

assumed greater importance because of its 

having been subsequently upheld by their 

Lordships of the Supreme Court in S. B. 

Adityan v. S. Kandaswami, 14 Ele LR 394 

= (AIR 1958 SC 857). While upholding 

the judgment of the Madras High Court, 

A. K. Sarkar, J., who was speaking for the 

Court, held that Section 99 of the Act does 

not define or widen the definition of corrupt 

practice contained in Section 123, that Sec- 

tion 99 applies only to corrupt practices as 
defined in Section 123, and that the expres- 
sion “allegations of corrupt practice against 
2 candidate” in Section 82 (b) means alle- 

gations that a candidate has committed a 
‘corrupt practice, in other words that tha 
candidate was guilty of a corrupt practice. 

Their Lordships made it clear beyond doubt 
that the expression “allegations of corrupt 

practice against a candidate” in Section 82 

(b) does not mean merely allegations relat- 

ing to or concerning a corrupt practice. 
The argument of the counsel for Adityan 
about Muthu and Meganathan being neces- 
sary parties to the petition on account of 
corrupt practices having been alleged against 
them in view of the requirements of Section 
99 of the Act was repelled by the Supreme 
Court with the observations that Section 99 
does not purport to define a corrupt prac- 
tice and that the only corrupt practice 

which is relevant for purposes of an election 
petition is the one alleged against a candi- 

date. Their Lordships further held that in- 
asmuch as Section 82 (b) talks of allegations 
of corrupt practice against a candidate only, 
the allegations of corrupt practice must 

mean that the candidate was guilty of cor- 

tupt practice. Their Lordships of the. Sup- 

reme Court did not differ from any of the 

observations made by the Madras High 

Court. 

90. The next case in the chronologi- 

cal order appears to be on all fours. That 

-is the Division Bench judgment of the Assam 
High Court in 13 Ele LR 285 (correspond- 
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ing to ATR 1958 Assam 17). That is the 
basic Indian case in favour of the conten- 
tion raised by respondents 8 and 9. In 
addition to the prayer for declaring the 
election of B. C. Barua to the Legislative 
Assembly void and the prayer for declaring 
Abdul Bari Sarkar, the election-petitioner, 
having been elected, it was prayed by the 
election-petitioner that the Tribunal may 
issue notice to Amjad Ali to show cause 
why he should not be named in the order 
of the Tribunal as a person guilty of corrupt 
practice. Such a notice was issued to Am- 
jad Ali. He appeared and objected to his 
being made a party to the proceedings at 
that stage. The Tribunal did not accept his 
contention as it was of the view that Section 
82 of the Act was not exhaustive and al- 
though Amjad Ali was not a necessary 
party to the application for setting aside 
the election, he was virtually a proper party, 
inasmuch as allegations had been mado 
against him of corrupt practice invalidating 
the election. Thereupon Amjad Ali moved 
the High Court under Article 226 of the 
Constitution for quashing the order of the 
Tribunal and for preventing it from pro- 
ceeding against him as a party to the elec- 
tion petition. After referring to the provi- 
sions of Section 82 of the Act and the defi- 
nition of “candidate” therein and referring 
to the admitted case of both sides that Am- 
jad Ali did not come under Section 82 of 
the Act, the Division Bench held that the 
suggestion that Amjad Ali should be made 
a party to the proceedings under some resi- 
duary provision or even under Order 1, 
Rule 8 (misprint for Rule 10) of the Code 
of Civil Procedure could not be entertained 
in view of the specific provisions of Sece 
tions 82, 98 and 99 of the Act, and that, 
therefore, the order of the Tribunal was uns 
justified, unwarranted and without jurisdic: 
tion. Consequently Sarjoo Prosad, C. J., 
speaking for the Bench, quashed the im- 
pugned order of the Tribunal and directed 
it to issue notice to Amjad Ali to show 
cause within the meaning of the proviso 
to Section 99 only after the conclusion of 
the trial if he thought necessary to do so 
at that stage. 


51, The judgment of the Assam 
High Court was approved and followed by 
a Division Bench of this Court (Falshaw 
and Dua, JJ.) in AIR 1959 Punj 309 (cor- 
responding to ((1959) 61 Punj LR 253). At 
the conclusion of the trial of an election 
petition filed by one Balbir Singh against 
the election of Partap Singh Kairon, the tri- 
bunal in a lengthy order reviewed the whole 
of the evidence relating to the allegations 
made against the three persons and held that 
there was no necessity for issuing a notice 
to them under Section 99. In a compara- 
tively brief order of the same date it was 
held that certain charges against Partap 
Singh Kairon and one Daljit Singh required 
further consideration and, therefore, the tri- 
bunal ordered the issue of notice to them 


“a 
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in respect of those allegations. Those orders 
directing the issue of notice under Section 99 
were challenged in writ petitions before the 
High Court. -It was alleged that the order 
was without jurisdiction since there was no 
finding by the tribunal that the writ-peti- 
tioners were guilty of corrupt practice and 
that the tribunal had no jurisdiction to issue 
notices merely on the ground that there was 
a prima facie case which required further 
investigation. Reliance was placed in sup- 
port of that proposition on the judgment of 
the Assam High Court in Amjad Ali’s case, 
13 Ele. LR 285 = (AIR 1958 Assam 17) 
(supra). 

After referring to the facts of Amjad 
Als case, and to the decision of the Assam 
High Court therein, Falshaw, J., speaking 
for the Court observed as follows:— 

“I do not see any reason for differing 
from this decision so far as it holds that 
persons other than candidates named in al- 
legations of corrupt practices made in an 
election petition are not to be impleaded 
as parties, at the outset and that it is only 
after the evidence of the parties is concluded 
that the question of issuing notice to them 
under Section 99 can arise.” 


In an elaborate judgment, the Division Bench 
held that the intention of Sections 98 and 99 
was that the final order of the tribunal 
deciding the election petition one way or the 
other under Section 98 and any orders pass- 
ed under Section 99 naming persons as guilty 
of corrupt practices in connection with the 
election must be passed simultaneously, and 
that if the decision to name particular indi- 
viduals as guilty of corrupt practices under 
Section 99 has any bearing on the fate‘ of 
the election petition as such, then the find- 
ings even in the main election petition on 
those particular charges of corruption can 
only be given after the affected parties have 
been heard under Section 99. 

92. The next important case which 
directly deals with the point in issue is the 
decision of the Election Tribunal, Nellore, in 
(1960) 22 Ele ER 45. The election-petitioner 
in that case impleaded the Revenue Divi- 
sional Officer, Nellore, the Returning Officer 
of the concerned Constituency, as third res- 
pondent to the election petition. The Return- 
ing Officer applied to the tribunal to remove 
his name from the array of parties as he 
was neither a necessary nor a proper party 
to the election petition. Both sides having 
agreed that he was not a necessary party, the 
election-petitioner claimed ‘that he was a pro- 
per party to the election petition because he 
had made some allegations in the petition 
against the Returning Officer. This argu- 
ment was repelled by the Election Tribunal 
in the following words:— 

“I do not agree with this argument of 
the learned advocate. Merely because some 
allegations have been made against 3rd res- 
pondent (returning officer) he need not be 
added as a party to the petition. According 
to the provisions of Section 82 of the Repre- 
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sentafion of the People Act, the Returning 
Office: is not a necessary party to the peti- 
tion. If the allegations made by the peti- 
tioner in the main O. P. are proved, the 
Tribunal can take action under Section 90 
fappezrs to have been misprinted for 99) of 
the Representation of the People Act. This 
is noz the stage at which 3rd respondent 
‘returming officer) should have been joined 
as a party to the petition.” 

Support was derived for the view taken by 
the tribunel from the judgment of the Divi- 
sion Bench of the Assam High Court in 
aAmjac Als case, 13 Ele LR 285 = AIR 
1958 Assam 17 (supra) and from the obser- 
vations of the Supreme Court in S. B. Adit- 
yan’s case, 14 Ele LR 394 = (AIR 1958 SC 
857) (cupra). The application of the Return- 
ing Octicer was allowed and his name was 
zemoved f-om the array of parties in the 
election petition. 


Then comes the Division ‘Bench 
judgment of the Celcutta High Court on 
which Mr. Sethi has relied. In AIR 1963 
Cal 218, the question whether the Return- 
ing Officer is either a necessary or a propep 

io an election petition was raised be- 
fore the. Division Bench of the Calcutta 
High Court in a petition under Article 227 
of the Ccnstitution, wherein the correctness 
of the order of the tribunal dismissing the 
avplicacion of the election-petitioner under 
Crder 1, Rule 10 of the Code read with Sec- 
tion 90 of the Act for adding the Returning 
Cfficer as a respondent, and for issuing a 
notice 10 him had been challenged. Reliance 
was soigh: to be placed on paragraph 782 
of Volame XH of Halsbury’s Laws of Eng- 
land (2nd edition) for the proposition that’ 
the Returning Officer was a proper party to 
an election petition in certain circumstances. 
P. B. lukbarji, J., who prepared the judg- 
ment o2 tke Division Bench referred to the 
dissenting note of Sen, J., in Nur Maham- 
mad v. S. M.-Solaiman, (1945) 49 Cal WN 
1C, wherein referencé had been made to Sec- 
tion 51 of the Parliamentary Election <Act 
(31 and. 32 Victoria Chapter 125) which pro- 
vided that when an election petition com- 
plained of the conduct of a Returning Offi- 
cer, such Feturning Officer shall for all the 
purposes of the Act be deemed to be a res- 
pendent. Reference was similarly made to 
the observetions in the dissenting judgment 
of Sen, J., regarding the express provision 
contained in the English Municipal Corpo- 
ration Act (45 and 45 Victoria Chapter 50) 
to the effect that the Returning Officer may 
be made a party respondent to an election 
petion if there is a complaint in the peti- 
tion agzinst his conduct (Section 88, sub- 
section {2) of the said English Act). In 
view of the express provision contained in 
the relevant English statute, Sen, J., had ob- 
served taat the practice prevailing in Eng- 
land was of no assistance to them. On the 
principle that a person is not a necessary 
party. when no relief is claimed against him, 
or when he has no interest in the eventual 


91. 


1973 
result of the judicial proceedings, Sen, J., 
had held that the Returning Officer was not 
a necessary party to an election petition 
under the Calcutta Municipal Act. The 
views expressed in the cases relating to the 
Calcutta Municipal Act were distinguished 
by the Division Bench on two grounds, name- 
ly, (i) that they relate to a different statute, 
ie., the Calcutta Municipal Act, which only 
authorises the tribunal to declare an election 
to be null and void and to direct a fresh 
election as distinguished from the Represen- 
tation of the People Act which authorises 
the declaration of a defeated candidate as 
being the successful one; and (ii) that the 
observations in the Municipal Act case were 
in the nature of obiter dicta. The decision 
of the Election Tribunal, Nellore, in (1960) 
22 Ele LR 45, was not approved in view of 
the observations of a Division Bench of the 
Madhya Pradesh High Court in Inayatullah 
Khan v. Diwanchand Mahajan, AIR 1959 
Madh Pra 58 = (15 Ele LR 219), to the 
effect that if allegations of corrupt practice 
were to be made with regard to the con- 
duct of a Returning Officer, he should have 
been joined as a party to the proceedings. 
That observation was in turn based on what 
is stated in Halsbury’s Laws of England 
(Simonds Edition, Volume 14, Paragraph 456 
at page 255), wherein it is stated that the 
Returning Officer is generally joined in the 
proceedings if allegations are made against 
him. The Division Bench of the Madhya 
Pradesh High Court had, however, stated in 
the course of its judgment that it was unfor- 
tunate that the reports of the English cases 
on which the passage in Halsbury’s Laws of 
England was based had not been made 
available to them for consideration. The 
Madhya Pradesh High Court had further 
observed that section 99 of the Act showed 
that the Returning Officer should be joined 
as the proviso to that section says that no 
person who is not a party to the petition 
shall be named as having committed a cor- 
rupt practice unless and until he has been 
given a notice to appear before the tribu- 
nal and to show cause why he should not 
be so named. With the greatest respect 
to the learned Judges of the Madhya 
Pradesh High Court, I am of the 
opinion that both the considerations 
which prevailed with their Lordships 
were not appropriate. It has already been 
noticed that the relevant observations in 
Halsbury’s Laws of England are based on 
the peculiar statutory provisions in the Eng- 
lish Acts, the like of which are nowhere to 
be found in the Indian Act. Nor does it 
appear to me to be correct to spell out from 
Sec. 99 any requirement to implead as res- 
pondent a person against whom proceedings 
may possibly have, to be taken under that 
section. As will be discussed later, this view 
appears to me to be contrary to the scheme 
of Section 99. Difficulty was then express- 


ed by the Division Bench of the Calcutta 
High Covrt about the manner in which the 
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election-petitioner could prove the allegations 


against the Returning Officer about his hav- 
ing been negligent, about his conduct having 
been improper, and about his conduct hav- 
ing been mala fide inasmuch as no useful 
purpose could be served by the election-peti- 
tioner calling the Returning Officer as his 
own witness, and then possibly to ask for 
his being declared. hostile. It was observed 
that on the other hand if the Returning Offi- 
cer was made a party, the election-petitionen 
would have an opportunity of proving his 
case by cross-examining him. It was held 
that calling the Returning Officer as a wit- 
ness is not the same thing as making him a 
party to the petition, as a witness does not 
disclose what his evidence is going to be at 
least to the party who is going to cross-exa~- 
mine him. Inasmuch as the evidence of a 
witness comes as a surprise for the cross- 
examining party, but the stand of a party is 
disclosed in his written statement to the 
election petition so that everyone knows what 
his answers to the allegations in the petition 
are, the cross-examining party is able to get 
armed with documentary and other evidence 
which may be necessary to confront the Re- 
turning Officer. Without expressly subscrib~ 
ing to the view expressed by the Madhya 
Pradesh High Court, the decision of the 
Election Tribunal, Nellore, ((1960) 22 Ele 
L. R. 45) was distinguished on the ground 
that none of the two things which formed 
the basis of that judgment (the decision of 
the Division Bench of the Assam High Court 
and the observations of the Supreme Court 
in S. B. Adityan’s case) 14 Ele LR 394 = 
(AIR 1958 SC 857) related to the 
impleading of a Returning Officer. It 
was observed that the Assam High Court 
case merely stated that a person who is to be 
named under section 99 cannot be made a 
party to an election petiticn, at an earlier 
stage either under Section 82 or in exercise 
of any residuary powers under the Code of 
Civil Procedure. The observations of the 
Supreme Court in Adityan’s case were left 
out of consideration on the ground that 
those had nothing to do with the joining of 
a Returning Officer as a party to an elec- 
tion petition. Reference was then made to 


-the decision of the Bombay Election Tribu- 


nal in (1951) 1 Ele LR 194. After consider- 
ation of the case Jaw on the subject, the Cal- 
cutta High Court held that it subscribed to 
the opinion expressed by the Bombay Elec- 
tion Tribunal in (1951) 1 Ele LR 194, as re- 
presenting the sounder view without giving 
any additional reason for adopting that view. 
The reasoning bebind the judgment of the 
Bombay Election Tribunal has already been 
noticed. The correctness of the judgment of 
the Division Bench of the Assam High Court 
was not doubted. The. only ground on which 
the Bombay Election Tribunal had held a non- 
candidate to be a proper party was that there 
was no bar in the Act to such a course being 
adopted. The only additional reason (for 
agreeing with that view) given by the Divi- 


+ 
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sion Bench judgment of the Calcutta High 
Court relates to the predicament in which 
an election-petitioner would be placed for 
proving the improper conduct of a Return- 
ing Officer, if he were not to implead him 
as a party. 

94. Counsel for the election peti- 
tioner relied on the observations of the 
Supreme Court in AIR 1965 SC 1243 =(1965) 
1 SCR 393, in support of the proposition 
that a party can avail himself of the provi- 
sion of Order 1, Rule 10 (1) of the Code of 
Civil Procedure subject to the law of limita- 
tion. In that context it had been observed 
that the power of the election tribunal under 
Order 1, Rule 10 (2) of the Code was dis- 
cretionary. This case is of no direct assis- 
tance to us in answering the question posed 
by the parties. 


95. The question whether the Re- 
turning Officer is or is not a necessary or a 
proper party to an election petition was ans- 
wered in the affirmative: by a learned Single 
Judge of the Madras High Court in AIR 
1969 Mad 116, on the ground that though 
Section 82 does not make him a necessary 
party, Section 99 of the Act enables the tri- 
bunal to implead the Returning Officer as a 
party under the Code of Civil Procedure as 
the Code has been made expressly applicable 
to the trial of election petitions, subject to 
the provisions of the Act and there is no 
bar in the Act. The learned Judge held 
that the Returning Officer could only be im- 

leaded when there are allegations of bad 
aith, misconduct and impropriety against 
him in the election petition. This course 
was adopted in view of the following pass- 
age in the Halsbcry’s Laws of England 
(Simonds Edition, Third Edition, Volume 14 
paragraph 446):— 

“Where, however, a parliamentary election 
petition complains of the conduct of a Re- 
turning Officer, he will, for all the purposes 
of the Act, except as regards the admission 
of respondents in his place, be deemed to 
be a respondent. The allegation against the 
Returning Officer need not necessarily be 
one of wilful misconduct, and he may be 
joined as a repondent — where the acts or 
omissions or negligences omplained of are 
not personal but are those of his subordi- 
nates.” 


As previously noticed, the law in Eng- 
Jand is that the Returning Officer is deem- 
ed to be a party to an election petition 
wherein allegations of misconduct, etc. are 
made against him and the Returni `- Jfi:cer 
can, at the discretion of the election peti- 
tioner be impleaded as a respondent where 
acts or omissions of his subordinates are 
complained of in the petition. There are no 
such provisions in our Act. Venkatadri, J., 
who decided K. T. Kosalram’s case, AIR 
1969 Mad 116 expressly stated after refer- 
Ting to the English cases that “the trend of 
opinion from these English cases seems to be 
that, whenever there is any allegation of mis- 
conduct, he must be deemed to be a proper 
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party.” Relying on the English practice, 
(which is really based on the provisions in 
the Englsh statutes) and on the judgment 
of the Bombay Election Tribunal in. Gid- 
wani Choithram Partabrai’s case, (1951) 1 
Ele LR 194 (supra) and on the Division 
Bench judgment of the Calcutta High Court 
in Dwijendra Lal Sen Gupta’s case, AIR 
1963 Cal 218 (supra), it was held by the 
learned Single Judge that even under the 
Act whenever allegations of bad faith, mis- 
conduct end impropriety and not of mere il- 
legality are made against a Returning Officer 
in an election petition, the Returning Offi- 
cer is a proper party though not a necessary 
party. With the greatest respect to the learn- 
ed Judge. I think that the distinction be- 
tween the English statute and the Indian Act 
was not pointed out to the learned Judge 
which led him to take that view. 


g6. Similarly a learned Single Judge 
of the Bombay High Court held in AIR 1969 
Bom 177, that a Returning Officer can be 
properly impleaded as a respondent to an 
election petition if improprieties are alleged 
against him. that case the Returning 
Officer was not permitted to take up the 
plea that he was not a proper party as he 
had failed to take up that position ‘in his 
written statement and he had already filed a 
contentious reply to the election petition. It 
is significant that while allowing inspection 
of ballot papers in the course of that judg- 
ment (paragraph 20 of the AIR report), the 
learned Judge made it distinctly clear that 
the orders for inspection were not being pass- 
ed under the provisions of Order 11, Rule 15 
of the Cade of Civil Procedure, read with 
Section 87 of the Act, as the District Elec- 
tion Officer was not a party to the petition, 
but pursuant to the provisions of Rule 93, 
of the Ccnduct of Election Rules, 1961. 
Really speaking the learned Judge had made 
it clear in the same paragraph that what had 
weighed with him was that the Returning 
Officer had not teken up any plea in his 
written statement to the effect that he should 
not have been joined, but had on the cont- 
rary filed a contentious written statement. 
When the attention of the learned Judge 
was drawr. to the observations of the Sup- 
reme Court in AIR 1964 SC 1249, to the 
effect that “the Returning Officer is not a 
party to en election petition and an order 
for production of the ballot papers cannot 
be made under Order 11, Code of Civil 
Procedure” (underlining by me), the learned 
Judge of the Bombay High Court merely 
stated thet the above quoted observation of 
the Supreme Court was “as such—only a pass- 
ing observation.” It was in the above men- 
tioned circumstances that the learned Single 
Judge of «he Bombay High Court held in 
H. R. Gozhale’s case, AIR 1969 Bom 177 
(supra), that the Returning Officer was a pro- 
per party to that particular petition and it 
was not open to him to raise that point 
after having filed a contentious written state- 
ment. 
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97. In AIR 1969 SC 872, (a judg- 
ment on which great reliance has been plac- 
ed by Mr. Hira Lal Sibal, the learned coun- 
sel for respondents 8 and 9), it was held that 
an election petition is not equated to a suit 
by the provisions of Section 87, but that 
Section 87 merely shows that subject to the 
provisions of the Act and the rules, if any, 
made thereunder, a trial of an election peti- 
tion is to conform as nearly as possible to the 
trial of suit under the Code. Reference was 
then made to certain clear points of dis- 
tinction between the trial of an election 
petition on the one hand and the trial of a 
suit under the Code on the other. There- 
after it was observed:— 

“The above brief analysis is sufficient to 
show that the trial of an election petition is 
not the same thing as the trial of a suit.” 


Certain observations from their Lordships’ 
earlier judgment in Kamaraja Nadar v. 
Kunju Thevar, 1959 SCR 583 = (AIR 1958 
SC 687), were then quoted wherein it had 
been stated that an election contest is not an 
action at law or a suit in equity but is a 
purely statutory proceeding unknown to the 
common law. It was emphasised that not 
only the right to elect is statutory, but so 
are all the processes connected with the elec- 
tion and there is no element of any com- 
mon law right in the process of election. Re- 
ferring to the question of impleading parties, 
the Supreme Court observed as below:— 


“With regard to the addition of parties 
which is possible in the case of a suit under 
the provisions of Order 1, Rule 10 subject 
to the added party’s right to contend that 
the suit as against him was barred by limi- 
tation when he was impleaded, no addition 
of parties is possible in the case of an elec- 
tion petition except under the provisions of 
sub-section (4) of Section 86. Section 82 
shows who are necessary parties to an elec- 
tion petition which must be filed within 45 
days from the date of election as laid down 
in Section 81.” 

98, The above quoted observations 
of the Supreme Court which were made in 
connection with a case arising under the 
amended Act, leave, in my opinion, no doubt 
about the proposition that the only persons 
who can be impleaded as-respondents to an 
election petition are either those mentioned 
in Section 82 or those referred to in sub- 
section (4) of Section 86, except of course 
in the case covered by Section 116. Mitter, 
J., who spoke for the Court in K. Venka- 
teswara Rao’s case, AIR 1969 SC 872 (supra) 
laid great stress on the fact that the trial 
of an election petition and the powers of 
the Court in respect thereof are all circum- 
scribed by the Act (which is a complete and 
self-contained Code) which does not admit 
of the introduction of the principles or pro- 
visions of law contained in general Acts like 
the Indian Limitation Act. Before closing 
the judgment in K. Venkateswara Rao’s case, 
the Supreme Court referred to the provisions 
of Section 99 also and it was observed that 
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an obvious case for the use of power undep 
that section would be one of an agent guilty 
of commission of a corrupt practice with the 
consent of the candidate, and added that 
nevertheless such a person would not be a 
necessary party to the petition though he 
must have an opportunity of showing cause 
and of being heard before the High Court 
can name him as guilty’ of a corrupt prac- 
tice while making an order under Section 98. 
Observations were also made by the Sup- 
reme Court in (1969) 1 SCC 636 = (AIR 
1969 SC 1034), to the effect that the Return- 
ing Officer is not interested in any of the 
two rival candidates. This case was cited be- 
fore us by Mr. Madan Lal Sethi to show 
that the Returning Officer was a party to 
that election petition and the Supreme Court 
did not direct his name being struck off. This 
submission has, in my opinion, no force. 
No objection was raised to the Returning 
Officer being a party to that petition either 
by him or by any other respondent. Neithen 
the High Court, nor the Supreme Court was, 
therefore, called upon to decide the question 
whether the Returning Officer was or was 
not a proper party to the petition. I am in- 
clined to think that if no objection had 
been taken even in the present case about 
respondents 8 and 9 being or not being pro- 
per parties to the petition, it is quite possible 
that they would have continued to remain 
parties to the petition not only in this Court, 
but even in the Supreme Court. 

99. Mr. Madan Lal Sethi lastly relied 
on the observations of a learned Single Judge 
of the Jammu and Kashmir High Court in 
Sham Lal v. Mohd. Shafi Quareshi, AIR 
1968 J. and K. 13, for the proposition that 
any third person can be impleaded as a res- 
pordent to an election petition under the 
Act. I have carefully gone through the 
judgment of J. N. Bhat, J., in Sham Lal’s 
case, (supra) and I am wholly. unable to 
spell out of it the proposition which is 
sought to be canvassed by Mr. Sethi. That 
case was concerned with two election peti- 
tions which were pending in the State of 
Jammu and Kashmir. One of them had 
been filed by Sham Lal Saraf against the 
election of Mohd. Shafi Quareshi. Another 
had been filed by one G. R. Mantu against 
the election of $. Mir Qasim. An identical 
pure question of law arose in both the cases. 
It was apprehended that Sham Lal Saraf’s 
petition might reach the stage for arguments 
earlier than G. R. Mantu’s petition. An ap- 
plication was, therefore, made by Mir Qasim 
that he may also be heard in Sham Lal's 
case on the common questions of law which 
arose in both the cases. Following the prac- 
tice of the Supreme Court (which is based 
on the express provisions contained in the 
Tules framed by that Court), the learned 
Judge held that in exercise of its inherent 
jurisdiction, the High Court could. permit 
Mir Qasim to be heard on the questions of 
law in Sham Lal Saraf’s case as an interve- 
ner. It was, however, made clear in the 
course of the judgment that so far as the 
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questions of fact between the parties in Sham 
Lal’s case, AIR 1968 J. & K. 13 were con- 
cerned, Mir Qasim would not te permitted 
to have any say, and he could not even be 
allowed to be heard in those matters. It was 
only in order to save Mir Qasim from being 
possibly prejudiced by the decision of the 
Court on a pure question of law (which 
arose in his petition also) without hearing 
him that he was allowed to address the Court 
on that question. The learned Judge of the 
Jammu and Kashmir High Court did not lay 


down at all that Mir Qasim could be im- - 


pleaded as a party to Sham Lals election 
petition. On the contrary, a safeguard was 
taken to avoid delay in the disposal of the 
election petition against Mr. Qasim by ob- 
serving as below in the last paragraph of the 
judgment:— 


“With regard to the other apprehension 
in the mind of the petitioner that grant of 
this application may be used as a weapon 
to delay the proceedings before the Election 
Tribunal, I might straightway sayz that that 
will not be permitted to happen. S. Mir 
Qasim will be heard on this simple point of 
law as enunciated above when the election 
petition is ripe for argument sefore me. 
But the proceedings before the Election Tri- 
bunal in election petition G. R. Mantu v. 
S. Mir Qasim will go on unhampered and 
the Election Tribunal may decide that peti- 
tion at any time even before tie election 
petition before me is ripe for decision and 
decide all points arising in that petition be- 
fore the disposal of the election petition be- 
fore me. The application of the applicant 
$. Mir Qasim is granted in terms of the 
above order.” 

109. As to how this jrdgment is 
sought to be construed in favour of adding 
unprovided parties to an election petition is 
just beyond me. 

101. A brief analysis of ali the cases 
noticed above reveals that:— 

(i) it has not been held anywhere that 
a person who is neither a candidate nor a 


Returning Officer is either a mecessary or a- 


proper party to a petition filed under Sec- 
tion 80/84 of the Act merely because alle- 
gations of corrupt practice have teen made 
against him in the petition; 

(ii) it has not been laid down in any 
case that the Returning Officer is a neces- 
sary or a proper party to an electicn petition 
if no allegation of any kind has teen made 
against him in the petition; 

Gii) the view thet a Returning Officer is 
a proper party to an election petition where- 
in allegations of irregularities, illegalities or 
mala fides have been made against him or 
his subordinates in the petition is based on 
four grounds; namely, 

(a) the English practice to which refer- 
ence has been made in the Halsbury’s Laws 
of England; 


- (b) there being no bar in the Act to the 
impleading of the Returning Offices; 
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(c) being permitted by the provisions of 


Order 1, Rule 10 (2) of the Code by invok- 
ing Section 87 of the Act; and 


(d) the predicament in which an election 
petiticner may find himself by being com- 
pelled to call the Returning Officer as his 
witness in spite of the fact that the Return- 
ing Cifficer is not expected to support the 
petiticner’s case and there may be no 
grouni to declare him hostile to the peti- 
tioner in the witness-box. 


102. - Following are the grounds on 
which it has been held in the previously de- 
cided cases that persons not mentioned in 
the Act cennot bs impleaded as respondents 
to an election petition:— 


(a) the Act is a self-contained code and 
does rot admit of the invoking of Order 1, 
Rule -0 (D) of the Code of Civil Procedure 
for the purpose of impleading any party to 
an election petition; f 

(b) no addition of parties is possible in 
the caze of an election petition (beyond those 
enumezated in Section 82) except under the 
provisions of sub-section (4) of Section 86; 

. (© the English practice to which refer- 
ence is made in the Halsbury’s Laws of Eng- 
land is. based on the statutory provisions of 
the Erglist Act, the like of which are not 
to be found in the Indian Act; 

(d: persons other than the candidates 
are nct parties to the election dispute and 
persons like Returning Officers have no inte- 
rest in the dispute relating to the setting 
aside of the election or the declaring of an 
election-pet:tioner to have been elected in 
place cf the returned candidate; 


(e) persons other than the candidates to 
whom notice may ultimately have to be issu- 
ed in some cases under Section 99 of the 
Act (tc shaw cause why they should: not be 
named for having committed a particular 
corrupt practice) do not come into the field 
till the conclusion of the trial of the elec- 
tion petition. 

103. The answer to the questions 
posed in the beginning of my judgment ini- 
tially cepemds on the soundness of one on 
other cf the two sets of views. This task 
has, in my opinion, been rendered less diffi- 
cult because of the authoritative pronounce- 
ments of their Lordships of the Supreme 
Court m Ram Sewak Yadav’s case, AIR 
1964 SZ 1249 in K. Venkateswara Rao’s 
case, AIR 1969 SC 872, and in $. B. Adit- 
yan’s czse, 14 Ele LR 394 = (AIR 1958 SC 
857) (supra). Taking into consideration those 
pronourcements and after carefully weighing 
all the arguments addressed before us on the 
points in issue, I am firmly of the opinion 
that the view taken by the Election Tribu- 
nal, Bombay, in (1951) 1 Ele LR 194, by the 
learned Singie Judge of the Madras High 
Court im AIR- 1969 Mad 116, by the learn- 


_ ed Singk Judge of the Bombay High Court 


in AJR 1969 Bom 177, and by the learned 
Judges of the Calcutta High Court in AIR 
1963 Cal 21%, is, with the greatest respect to 
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the learned Judges who decided those cases, 
not the correct view particularly in the con- 
text of the observations of the Supreme 
Court in the aforementioned three cases, and 
that the view taken by the Division Bench of 
the Madras High Court in AIR 1958 Mad 
171, by the Division Bench of the Assam 
High Court in AIR 1958 Assam, 17, by the 
Division Bench of this Court in AIR 1959 
Punj 309, by the Election Tribunal, Nellore 
in (1960) 22 Ele LR 45, is the correct view 
and is consistent with the law laid down by 
the Supreme Court from 1964 onwards. I 
will now proceed to record my reasons for 
preferring one view to the other. 


104. Firstly, it has to. be borne in 
mind that the Act is indisputably a self-con- 
tained code. The right to file an election 
petition, the grounds on which such a peti- 
tion can be filed, the persons against whom 
it can be filed, the period within which it 
can be filed, the-relief which can be claimed 
therein, and the findings which the Court is 
required to or bound to give in such a peti- 
tion, are all matters for which express and 
clear provisions have been made in the Act. 
The procedural field in respect of all these 
matters is covered by the Act and does not 
admit of any intrusion by the provisions of 
general law like the Code of Civil Proce- 
dure. It was contended by Mr. Madan Lal 
Sethi, on the authority of the Division Bench 
judgment of the Madras High Court in 
Vydianadayyan v. Sitaramayyan, (1882) ILR 
5 Mad 52, that a Court is entitled to add 
parties to a proceedings before it, whose pre- 
sence before the Court may be necessary to 
enable the Court factually and completely to 
adjudicate upon and settle all the questions 
involved in the suit, i.e., to enable the Court 
“to try and determine, once for all, mate- 
Tial questions common to the parties and to 
third parties and not merely questions be- 
tween the parties to the suit.” That judg- 
Ment was based on an interpretation of Sec- 
tion 32 of the Code of Civil Procedure of 
1877, which provision corresponds to 
Order 1, Rule 10 (2) of the Code of 1908. 
The expression which fell for consideration 
was “whose presence before the Court may 
be necessary to enable the Court factually 
and completely to adjudicate upon and settle 
all the questions involved in the suit.” That 
principle would have been applicable to the 
trial of an election petition if the filing of a 
petition to set aside an election would have 
been a common law right. I have already 
referred to the settled law to the contrary. 
The principles contained in Order 1, Rule 10 
(2) of the Code of Civil Procedure do not, 
as such have any application to the trial of 
election petitions. If a candidate required to 
be impleaded as a respondent under Sec- 
tion 82 of the Act is not so impleaded by 
error and the application for impleading him 
is made within the period of limitation pres- 
cribed for filing the election petition, it ma 
be permissible to implead him within suc 
period, and for that purpose Order 1, 
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Rule 10 (2) of the Code may be invoked. 
Similarly if a provision of the Code of Civil 
Procedure has to be mentioned for making 
an application by a candidate under sub-sec- 
tion (4) of Section 86, it may be permissible 
to mention Order 1, Rule 10 (2). But the 
provisions of that rule cannot, in my opin- 
ion, be invoked for impleading anyone as a 
respondent who is not shown in the Act to 
be either a necessary or a proper party, i.e., 
either a party required to be impleaded (Sec- 
tion 82) or a party permitted to be impleaded 
(Section 86 (4) and Section 116) as a respon- 
ent. 


105. Secondly, I am of the opinion 
that strictly speaking, no reference can be 
made to Order 1, Rule 10 (2) of the Code 
for deciding as to who is a proper party to 
be impleaded as a respondent to an election 
petition. The opening words in Section 87 
of the Act prohibit the invoking of Order 1, 
Rule 10 (2) of the Code for adding a res- 
pondent not provided for in the Act. No 
other law can be looked into for deviating 
from the course provided in the Act. Au- 
thority for this proposition is found in the 
judgment of the Supreme Court in K. Ven- 
kateswara Rao’s case, AIR 1969 SC 872 
(supra). The observations of the Supreme 
Court in its earlier judgment in Amin Lal’s 
case, AIR 1965 SC 1243 (supra) must, in my 
opinion, be confined .to the facts and cir- 
cumstances of that case, and have to be 
Tead subject to the subsequent pronounce- 
ment of their Lordships in K. Venkateswara 
Rao’s case. 


106. Thirdly, it appears to me that 
there is an implied bar in the Act to the im- 
pleading of persons not mentioned in the, 
Act as respondents. This bar has been creat- 
ed by making a specific provision about the 
persons who can be impleaded as respon-j 
dents. The question as to whether the sub- 
ject of parties to an election petition has or 
has not been dealt with by the Act was also 
referred to by the Supreme Court in (1965) 
1 SCR 393 = (AIR 1965 SC 1243). It was 
observed (at page 402) in connection with 
the power of the tribunal to permit an elec- 
tion petitioner to remedy the defect caused 
by the non-impleading of a necessary-party 
or the non-presentation of the petition in 
the manner prescribed by Section 81 that 
the tribunal had not enabled “the appellant 
to remove a defect pertaining to the- pre- 
sentation of a petition or joinder of parties 
(which are matters dealt with by Sections 
81 and 82)”. It is clear from the above- 
quoted observations that their Lordships of 
the Supreme Court were expressly of the 
opinion that the matter of joinder of par- 
ties has been specifically covered by the Act. 
Whenever such a special provision is made 
in a statute, which is a self-contained code, 
the general provision. on that subject con- 
tained in the general law stands ousted by 
implication. The judgment of the Supreme 
Court of Alabama in Hutto et al v. Walker 
County, 64 Southern Reporter (Alabama) 
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313, is also an authority for the proposition 
that where an election statute es ade- 
quate provision for parties to that extent 
at least the procedure provided by the Code 
is rendered inapplicable. ip 2 


; 107. The subject of parties to an 
election petition has as much been covered 
by the Act as matters like the relief which 
can be claimed in an election petition, and 
the grounds on which such a relief can be 
claimed as well as the findings which the 
High Court must record. The fallacy in 
the argument about the absence of a bar 
in the Act to the impleading of a Return- 
ing Officer as a respondent amounting to 
an implied permission to implead such a 
person becomes obvious when one questions 
oneself as to whether the absence of a bar 
to the calling of an election in question on 
grounds other than those enumerated in 
Sections 100 and 101 of the Act impliedly 
permits an election petition being filed on 
such other grounds? To ask that question 
is to answer it. Similarly there is no pro- 
vision in the Act which says that no one 
other than a candidate or an elector shall 
file an election petition. Absence of any 
express bar in that respect does not entitle 
anyone not mentioned in. Section 81 of the 
Act to file a petition for setting aside an 
election. Once again the reliefs which can 
appropriately be claimed by an election- 
petitioner are confined to those mentioned 
in Sections 80 and 84 of the Act. Though 
the claiming of a relief for naming a per- 
son únder Section 99 will not ordinarily 
cause any harm, no such relief can, strictly 
speaking, be claimed by an election-peti- 
tioner in a petition. In fact the election 
dispute itself is net concerned with the mat- 
ter of naming a person under Section 99. 
Section 99 (1) (a) @ and (ii) casts a duty 
on the High Court to record a finding whe- 
ther any corrupt practice has or has not 
been proved to have been committed, and 
to name the persons, if any, who have been 
proved at the trizl to have been guilty of 
any corrupt practice. The provisions of 
Section 98 clearly show the reliefs which 
can be claimed under Sections 80 and 84 
of the Act. I think the field relating to per- 
sons who can be impleaded as respondents 
in an election dispute is covered as fully 
and completely by the Act as the fields 
relating to who can be petitioners, what 
relief they can claim and on what grounds 
such relief can be :claimed. In none of 
these -matters does the Act state anywhere 
that no one other than the persons men- 
tioned in Section 31 will be entitled to file 
a petition or ‘that no other relief can be 
claimed, or that relief under Sections 80 
and 84 cannot be claimed on any ground 
other than those set out in sub-section (1) 
of Section 100 and Section 101 of the Act. 
Still it is impossible to argue that the gene- 
ral law can be invoked for any of those pur- 
poses. If that is so, as indeed it is, where 
is the justification for making an exception 


S. Iqbal Singh v. S. Gurdas Singh (FB) 


A.L R. 


to this rvle in the matter of deciding as to 
who can appropriately be joined as respon- 
dents to an election petition, a matter for 
which also detailed and specific provisions 
have been .made in the Act. 


168, Fourthly, the language of Sec- 
tion 37 itself does not appear to me to leave 
any doubt in this respect. The invoking of 
the Code of Civil Procedure having been 
made “subject.to” the provisions of the 
Act and of any rules made thereunder, 
nothing contained in the Code of Civil Pro- 
cedure can be permitted to divert the course 
of trial of an election petition from the 
channel in which it is expected to flow 
under the Act. The expression “subject to 
the provisions of this Act and of any rules 
made thereunder” occurring in the relevant 
provision has been interpreted by their 
Lordships of the Supreme Court in AIR 
1957 SC 444, to mean:— . ` 

(a) that in case.of a conflict between 
the Act and the Code, the former is to pre- 
vail over the latter; and 


(b) that the Code will operate only in 
fields not occupied by any specific provision 
of tke Act. = 

Similar expression is used in Article 
372 of the Constitution. The scope and 
meaning of the expression “subject to the 
provisions of” as used in that Article came 
up fer consideration before their Lordships 
of the Scpreme Court in South India Cor- 
poration (P.) Ltd. v. Secy. Board of Reve- 
nue, Trivandrum, AIR 1964 SC 207. It 
was eld that the expression ‘subject to’ 
conveys the idea of a provision yielding 
place to another provision or other provi- 
sions to which it is made subject. ïn the 
same manner, the provisions of Sections 82 
and & (4: of the Act appear to me to over- 
tide pro tanto the enabling provisions con- 
tained in sub-rule (2) of Rule 10 of Order 
I of the Code. The general provisions in 
the Code must yield to the express provi- 
sions (relating to the persons who can be 
impleaded as parties) contained in the Act. 
In short, the invoking of the Code of Civil 
Procedure is prohibited by the opening 
words of Section 87 at least in two contin- 
gencies viz. :— 

(£) where a provision exists on thej- 
Same subject in the Act as well as the Code, 
ead they are irreconcilable or inconsistent; 
an 


(b) where a specific provision has been 
made in the Act on the particular subject on 
which the Code may also have some other 
provis on which may be wider or narrower- 
or diferent in any other respect. 

In metters on which there is no provision 
either in the Act or the Code, the High 
Court can prescribe its own procedure, in 
exercise of its inherent powers and under 
Rule 26 (ce) which has been quoted in an 
earlier part of this judgment. Following 
the observations of the Supreme Court in 
AIR 954 SC 210, the Andhra Pradesh High 
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Court held in the same connection in Nara- 
simba Rao v. Kotha Raghuramayya, AIR 


1969 Andh Pra 68, that the provisions of 


the Code of Civil Procedure apply only 
when there is-no express provision in the 
Act and when there is no inconsistency with 
the Act. These observations were made in 
connection with the consequences of non- 
compliance with the impleading of parties 
required by Section 82 (b) of the Act. It 
was held that the Court cannot invoke 
power under Order 1 of the Code of Civil 
Procedure in that connection. I think the 
provisions of Section 82 read with Sections 
86 (4) and 116 of the Act contain a com- 
prehensive enactment on the whole subject 
of parties who can be impleaded as respon- 
dents to an election petition. The maxim— 
expressio unius exclusio alterius—applies to 
this case and the express and complete pro- 
visions as. to. parties to an election petition 
contained in the Act exclude the operation 
of the general provisions on the subject 
contained in Order 1, Rule 10 (2) of the 
Code of Civil Procedure. 


109. Fifthly, the fact that the points 
in dispute have arisen in an election contest 
which is not an action at law, or a suit in 
equity, but is a purely statutory proceeding 
unknown to the common law, necessarily 
envisages that the statutory requirements of 
the Act must be strictly observed. Permit- 
ting the addition of parties not authorised 
or permitted by the Act would, in my opin- 
ion, be not in conformity with the relevant 
provisions and scheme of the Act. There 
is no innovation in specific provision being 
made as regards parties to an election peti- 
tion in the Act. Such provision has been 
made in laws relating to the trial of election 
petitions even in America. In the American 
Jurisprudence (Second Edition, Volume 26, 
at page 154, in paragraph 334) it is stated 
on the subject of parties to an election dis- 
pute as follows: 


“Since election contests are special sta- 
tutory proceedings, the proper or necessary 
parties to such proceedings usually are pres- 
cribed by statute.” 


The English practice has already been notic- 
ed from the two decisions of the Court of 
Common Pleas. 


140. Sixthly, even from the point of 
view of general law, it appears to me that 
a person who is alleged to have committed 
a corrupt practice is not a proper party to 
an election petition unless he is a candidate 
because his presence is not necessary for a 
final decision “on the question involved in 
the proceedings”. Questions involved in 
the trial of an election petition are concern- 
ed with only such reliefs which can be 
claimed by an election petitioner, i.e. for 
setting aside an election or declaring it void. 
A person to whom a notice under Section 
99 can be issued or may even ultimately be 
issued does not become a party to the elec- 
tion petition. He is really not effected by 
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the declaration that may be given under 
Section 98 of the Act and is not expected 
to have. any interest in the election contest 
itself. Liability to be named under Section 
99 is not a question involved in the pro- 
ceeding for setting aside of an election. I 
am supported in this view by the judgment 
of the Madras High Court in Adityan’s case, 
13 Ele LR 246 = (AIR 1958 Mad 171) 
(supra). 


111. Seventhly, the observations 
of their Lordships of the Supreme Court in 
K. Venkateswara Rao’s case AIR 1969 SC 
872 (supra) to the effect that notwithstand- . 
ing the power vested by the Code of Civil 
Procedure for adding parties to a suit under 
Order 1, Rule 10 “no addition of parties is 
possible in the case of an election petition 
except under the provisions of sub-section 
(4) of Section 86” appears to me to seal the 
fate of the proposition with which we are 
faced. Candidates who can be impleaded 
under Section 86 (4) of the Act can only 
be called proper parties as they are certain- 
ly not necessary parties. Their Lordships 
specifically referred to Section 82 of the Act 
which enumerates the necessary parties (res- 
pondents) to an ‘election petition. What 
they said in that context about no addition 
of parties to an election petition being pos- 
sible except under sub-section (4) of Sec- 
tion 86 of the Act is not capable of any 
interpretation except the one which has 
E canvassed before us by Mr. Hira Lal 

ibal. 


112. Eighthly, so far as the Return- 
ing Officer are concerned, the pronounce- 
ment of the Supreme Court in Ram Sewak 
Yadav’s case AIR 1964 SC 1249 (supra) 
appears to me to have laid down the gene- 
ral law on the subject which cannot be 
brushed aside as “a passing observation” 
{and I say so with respect to the learned 
Judge of the Bombay High Court who des- 
cribed it as such). If their Lordships in- 
tended to merely base the judgment on the 
fact that tbe Returning Officer was not a 
party to those particular proceedings, they 
would have used the word “this” in place 
of the word “an” in the sentence—“the Re- 
turning Officer is not a party to an election 
petition’. While so saying the Supreme 
Court was, in my opinion, clearly laying 
down the general Jaw to the effect that 
under the Act, a Returning Officer is not a 
party to an election petition. 


113. Ninthly, though it may not be 
necessary to maintain any distinction be- 
tween what are popularly known as neces- 
sary parties on the one hand and proper 
parties on the other even if ‘it has to be 
assumed that such a distinction must be 
made in all kinds of actions including elec- 
tion disputes, it is clear that the subject of 
necessary parties has been dealt with in 
Section 82 and that of proper parties in 
Section 86 (4) of the Act. The whole field 
of parties having thus been covered, there 
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‘is nothing left for which Order 1, Rule 10 
of the Code can be invoked, unless of 
course somebody likes to mention that pro- 
vision for the purpose of impleading a 
party which is specifically required or per- 
mitted by the Act to be brought in to the 
array of petitioners or respondents. 


114. Tenthly, there appears to be a 
definite reason for excluding non-candidates 
from the array of respondents in an elec- 
tion petition. If the contention of Mr. 
Madan Lal Sethi could be correct, all possi- 
ble persons who may be alleged to have 
committed corrupt practices either as agents 
of a candidate or with his consent or con- 
nivance could appropriately be impleaded 
as respondents to an election petition. If 
that happens, each of such persons may 
deny the allegations of corrupt practice 
against him, and everyone of those allega- 
tions of fact will have to be put into issue 
in the election petition, thus complicating 
the trial of the election petition to such an 
extent as to defeat the very object of the 
statutory provisions for expediting its dis- 
posal. Again an illustration which was cited 
by Mr. Sibal does not appear to me to be 
inapt to demonstrate the policy behind keep- 
ing out non-candidates from the array of 
respondents, even if corrupt practices are 
alleged against them. The Prime Minister 
of India may, in his or her capacity as a 
leader of the political party which he or she 
may represent, go round the whole country 
making speeches in the course of the elec- 
tion campaign of the candidates of that 
party. Suppose it was alleged that in each 
of those speeches he or she had said some- 
thing which constituted a corrupt practice 
(e.g. appeal to religion, caste or creed). Ac- 
cording to Mr. Sethi, he or she could appro- 
priately be impleaded as a respondent in all 
the election petitions that may be filed in 
the country. In that event all his/her time 
would probably be taken in defending him- 
selffherself against the allegations of corrupt 
practice in all the election petitions leaving 
no time for his/her real work. Similar in- 
stances can -be given in the case of Chief 
Ministers of States. A 

115.  Eleventhly, it is also a matter 
of experience that most of the allegations of 
corrupt practices made in election petitions 
normally fail for want of proof. The policy 
of the Legislature appears to be that persons 
other than candidates against whom corrupt 
practices are alleged should not be dragged 
into election’ contests till the last stage when 
on evidence adduced before an election 
Court a prima facie case is made out against 
them. This is the object of Section 99. 
The scheme of the Act is that Section 82 
(b) which makes it obligatory on the part 
of an election-petitioner to implead a candi- 
date’ who is alleged to have committed a 
corrupt practice daes not extend its scope 
to anyone who is not a candidate. Even if 
it may be said that Section 82 relates only 
to necessary parties, it cannot be so said 
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abou: sub-section (4) of Section 86. That 
provision deals with proper parties. It is 
significant that even that section is restrict- 
ed tc candidates. If the Parliament had ‘to 
permit non-candidates (against whom cor- 
rupt practices were alleged) to be impleaded 
as respondents the word “person” would 
have been used in place of the word “candi- 
date” -in sub-section (4) of Section 86. 

116. Twelfthly, the fallacy in the 
contrary view taken by some of the learn- 
ed Judges and members of the tribunals 
appeers to me to be three-fold. Reliance 
has in almost all those cases been placed on 
observations in the Halsbury’s Laws of Eng- 
land based on statutory provisions in the 
English Laws. The Act is principally based 
on tke English Representation of the People 
Act, 1949. The fact that the Parliament 
while incorporating all necessary and rele- 
vant provisions from the English Act muta- 
tis mutandis in the Indian Act deliberately 
and consciously left out the provision relat- 
ing to the Returning Officer being a party 
to ar election petition clearly shows that 
under the Act, the Returning Officer was not 
be a party. The second ground on which 
that view is based is the absence of a bar 
to the impleading of a person who is not 
mentioned in Section 82 or Section 86 (4) 
as a respondent. The law laid down by the 
Court of Common Pleas in (1875) 10 CP 
711 (supra) is a complete answer to that 
argument. The third argument which 
weigh2d with the Division Bench of the 
Calcu-ta High Court about the predicament 
in which an election-petitioner may be plac- 
ed by being compelled to call the Returning 
Office> as his witness also does not appear 
to me to be insurmountable. In a suitable 


.case an election-petitioner can apply to the 


Court for the Returning Officer being called 
as a court witness, and an opportunity can 
thus >e seized, if the Court allows that 
course to be adopted, to cross-examine the 
Returning Officer. On the other hand, the 
grounds an which the view in favour of 
respordents 8 and 9 has been taken by the 
various High Courts appears to me to be 
sound and consistent with the relevant law 
laid down by the Supreme Court to which 
reference has already been made. 

1-7. For all these reasons, I am of 
the considered opinion that respondents 8 
and -& have not been properly joined as 
parties to this election petition and that 
their mames are liable to be struck off from 
the array of respondents without prejudice 
to the rigkt of the Court to issue appropri- 
ate nctices to them under Section 99 of the 
Act, ii anc when it becomes necessary to do 
before 
the’ Fall Bench should, in my opinion, be 
left tc be borne by the parties as incurred 
by them. 

ORDER OF THE FULL BENCH 

118. That respondents 8 and 9 can- 
not be joined as parties to this election peti- 
tion ty tke majority decision of the Full 
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Bench and, therefore, their names are order- 
ed to. be struck off from the array of res- 
pondents, without prejudice to the right of 
the Court ‘to issue appropriate notices to 
them under Section 99 of the Representa- 
tion of the People Act, if and when it be- 
comes necessary to do so. 


119, There will be no-.order as to 
costs of the Full Bench. 
Order. accordingly. 
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JUDGMENT :— This is a defendants’ 
appeal against an order of the trial Court 
whereby their application under Section 34 
of the Arbitration Act, 1940, for stay of 
proceedings in a snuit filed by the plaintiff- 
respondents for dissolution of a partnership- 


-at-will rendition of accounts and other con- 


sequential reliefs was dismissed on the 
ground that the appellants had asked for 
an adjournment for filing a written state- 
ment and had thereby taken a step in the 
proceedings. A few other submissions 
made by the plaintiff-respondents in sup- 
port of the argument that the dispute should ` 
not be referred to arbitration had, however, 
been negatived by the order under appeal. 


2. In the trial Court, the main con- 
troversy appears to have centered round the 
question -whether the appellants had really 
taken a step in the proceedings. The par- 
ties had never come to the stage of admis- 
sion or denial of documents or the exami- 
nation of any evidence. The appellants had 
not. filed their written statements and the 
facts of the case as alleged by the plaintiff- 
respondents in their plaint were that the 
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terms and conditions of the partnership 
had been incorporated into an agreement 
dated 28-4-1966 marked ‘A’ which had been 
duly registered the same day. The appel- 
lants were in possession of the account 
books of the firm. The business was des- 
cribed to be a partnership-at-will 
though it was initially for a period of two 
years and could be dissolved at the end of 


this term at the sweetwill of any of the 
partners. Two days after the expiry of this 


‘term of two years, the plaintiff-respondents _ 


had served the appellants with notices dated 
30-4-1968 of their intention to dissolve the 
firm on a number of grounds. These noti- 
ces had been sent by registered post ac- 
knowledgment due and -exhibits R-1 to R-S 
are the postal receipts. 


It is mentioned in these notices as well 
that the partnership was at will and that it 
could not be dissolved during its initial term 
of two years in spite of certain acts. of 
omission and commission of the appellants 
and that the partnership, therefore, stood 
dissolved with immediate effect. It was 
also mentioned in these notices that the ini- 
tial term of two years had expired on 28-4- 
1968 and this may appear to have been 
given as a ground for the dissolution of the 

artnership with immediate effect. Accord- 
ing to the plaintiff-respondents’ averments in 
the plaint, it had become impossible to carry 
on the business of the partnership as defen- 
dant No, 2 had been guilty of conduct 
which prejudicially affected the partnership 
business and that it could not, therefore, be 
carried on save at a loss. An averment was 
‘also made that it was just and equitable 
that the firm should be dissolved and that 
the defendants should render accounts and 
agree to a partition of the immovable 
property and render unto the plaintiffs 
whatever was found due to them in cask or 
kind out of the joint assets. The partners 
were. described to be in joint possession of 
the ‘cinema building and equipment and 
material which were the main assets of the 
business and the plaintiffs claim to be en- 


titled to a division and partition of all these . 


assets. The cause of action was described 
to have accrued on 15-3-1971 when the de- 
fendants had refused to accept the notices 
sent to them by registered post. In these 
notices, the plaintiffs’ intention to dissolve 
e firm with immediate effect had been ex- 
pressed and in case of a partnership-at-will, 
the service of this notice on the defendants 
would determine the date of dissolution of 
the firm in view of the provisions of Sec- 
tion 43 (2) of the Indian Partnership Act, 
re; (hereinafter briefly referred to as ‘the 
ct b = a 


3. In reply to the defendants’ appli- 
cation for stay of proceedings under Section 
34 of-the Arbitration Act, the plaintiff-res- 
pondents have reiterated in paragraph 2 
that the dissolution of partnership is a right 
of any partner independently of any other 
disputes or differences and that the pro 
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ceedings for dissolution. had commenced 
with their sending of the notice dated 30-4- 
1968. It was, however, asserted that inde- 
pendently of the contract, the plaintiffs had 
a substantive right to claim dissolution 
under Section 44 of the Act on the grounds 
enumerated in clauses (f) and (g) of that 
section. The facts have been mentioned in 
this judgment in detail at this stage as these 
would enable us to deal with all the con- 
tentions raised by the  plaintiff-respondents 
in the trial Court. 


4. - The plaintiffs’ contention that had. 
succeeded in the- trial Court was that the 
defendants had taken a step in the proceed- 
ings and had thereby lost their right to 
claim a stay under Section 34 of the Arbi- 
tration Act. This section runs as follows:— 


i “34. Powers to stay legal proceedings 
where there is an arbitration agreement. 


Where any party to an arbitration 
agreement on any person claiming . under 
him commences any legal proceedings 
against any other party to the agreement or 
any perscn claiming under him- in respect 
of any matter agreed to be referred, any 
party to such legal proceedings may, at any 
time befsre filing a written statement or 
taking any other steps in the proceedings, 
apply to the judicial authority before which 
the proceedings are pending .to stay the pro- 
ceedings; and if satisfied that there is no 
sufficient reason why the matter should not 
be referred in accordance with the arbitra- 
tion agreement and that the applicant was, 
at the time when the proceedings were com- 
menced, and still remains, ready and willing 
to do all things necessary to the proper 
conduct of the arbitration, such authority 
may make an order staying the proceedings.” 


5. To be in a position to properly 
appreciate the contention, it would be neces- 
sary to mention briefly how the proceedings 
had progressed in the trial Court up to the . 
stage of the filing of the stay application by 
the defendants. The suit was registered on 
27-4-1971 and summons for filing of written 
statement by the defendants and settlement 
of issues în the case had been sent for 24-5- 
1971. Defendant No. 1 was personally 
served with a copy of the summons but no 
copy of «he plaint had been delivered to 
him as required by Order V, Rule 2 of the 
Code of Civil Procedure. The other two 
defendants or the inmates of the house were 
reported to have evaded or obstructed ser- 
vice of summons which were, therefore, 
affixed on the outer door of the house 
though there was no compliance with the 
provisions of. Order V, Rule 17, Civil Pro- 
cedure Cede, and the requirements. that 
somebody should identify the house and the 
defendants and attest the report were not 
carried out by the Process Server. The 
Court had not, up to that stage, permitted 
substitution of a concised statement for a 
full copy of the plaint and no description 
of the nature of the suit filed against’ the 
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defendants had been given in the .summons. 
It cannot, therefore, be said that any of the 
defendants had been served strictly in ac- 
cordance with the provisions of law for 
.24-5-1971 .or could be presumed to know 
the nature of the proceedings filed against 
‘them. On the said date, Shri S. M. Anand 
put in appearance for defendant No. 1 alone 
and filed a vakalatnama which was in 
favour of the said counsel and his father 
Shri J. C. Anand. As service on defendants 
Nos. 2 and 3 which purported to be under 
Order V, Rule 17, Civil Procedure Code, 
was not in accordance with the provisions 
of law and was rightly not declared by the 
Court as due service of summons under 
Order -V, Rule 19 of the Code, summons 
were directed to be issued again to defen- 
dants Nos. 2 and 3 for 28-6-1971. Service 
for this date had been effected on these de- 
fendants by affixation but as copies of the 
plaint had already been utilised in an at- 
tempt to serve the process for an earlier 
date, it may appear that no copies -of plaint 
were affixed on the house with the summons 
served on defendants Nos. 2 and 3 for 28-6- 
1971. On the said date, Shri J. C. Anand 
put in appearance for all the three defen- 
dants. ; 

The order recorded by the Court does 
not say that the defendants’ counsel had 
asked for the copy of the plaint or an ad- 
journment for filing a written statement. 
The observations in the order under appeal 
that Shri J. C. Anand had appeared for 
defendant No. 1 on 24-5-1971 or that he 
had made a request for a copy of the plaint 
on 28-6-1971 do not appear to be accurate 
as these are not borne out by the record. 
The Court’s order dated 28-6-1971 does not 
Tule out the possibility that the copy was 
supplied and adjournment granted out of a 
feeling that the Process Serving Agency and 
the subordinate staff of the Court had been 
guilty of certain acts of omissions or de- 


faults and that it was necessary to apprise ' 


the defendants of the nature of the suit 
and to give them time to file a written state- 
ment. The defendants’ counsel is not re- 
corded to have made any request on 28-6- 
1971 or to have conducted himself in a 
manner which could be described as a step 
taken by him in the proceedings. If the 
copy of the plaint was being supplied to the 
defendants’ counsel for the first time that 
day, it cannot be said that he was aware 
of the alternative mode of settlement of the 
dispute by arbitration or of the fact that 
his accepting the copy of the plaint or the 
adjournment in the case was likely to pre- 
judice the defendants’ right to have resort 
to that alternative mode of the settlement of 
the dispute. 

6. While rejecting the defendants’ 
stay application under Section 34 of the 
Arbitration Act, the learned trial Court has 
relied on a Single Bench decision of this 
Court in Amarjit Singh v. Shrimati Saroj 
Malik, 1971 Cur LJ 637 = (AIR 1972 Punj 
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21). The facts in that case are clearly dis- 
tinguishable. It had been held in that case 
that the exact meaning of the expression 
“taking a step in the proceedings” cannot 
possibly be defined and that each case shall 
have to be decided on its own facts. and 
circumstances. The material thing to keep 
in mind was that the defendant should know 
what the case against him was and that with 
that knowledge he should conduct himself 
in a manner from which we could infer that 
he had agreed to submit to the jurisdiction 
of the civil Court and to give up the right 
to get the differences settled by the alter- 
native mode of arbitration. On facts almost 
similar to the facts of our case, a Single 
Bench of the Lahore High Court had held 
in Messrs Prem Nath Pran Nath v. Amba 
Parshad, AIR 1941 Lah 64, that in view of 
the provisions of Order V, Rule 2 of the 
Code and Section 19 of the Arbitration Act, 
proceedings can be taken to have commenc- 
ed only when a defendant is supplied with 
a copy of the plaint and that an adjourn- 
ment granted- by the Court for filing a writ- 
fen statement after the defendant has been 
supplied with the said copy cannot be re- 


. garded in any sense as a step taken by the 


defendant in the proceedings inasmuch as 
time for. the filing of the written statement 
has necessarily to be given by the Court. 
The same view was taken by Falshaw J. 
(later on C. J.) in Harbans Lal v. National 


' Fire and General Insurance Co, Ltd., AIR 


1955 NUC (Punj.) 4917, Delhi Bench. 

In State of Himachal Pradesh v. Lal- 
chand Shahi, AIR 1953 Him Pra 75, another 
Single Bench had ruled that no person can 
be deemed to take any steps in the proceed- ` 
ings who is not aware of the real nature of 
the proceedings against him. In that case, 
a prayer for adjournment made by a coun- 
sel who uptill that moment had received no 
instructions from his clients was declared 
not to amount to taking a step in the pro- 
ceedings within the meaning of Section 34 . 
of the Arbitration Act. The counsel’s re- 
quest for an adjournment could not be con- 
strued as meaning that he was willing that 
the suit should ‘proceed. In Punjab State v. 
Moji Ram, AIR 1957 Punj 223, the Gov- 
ernment Pleader had appeared voluntarily 
without any definite instructions in-a suit 
filed against the Government in anticipation 
of the fact that he would receive instruc- 
tions in due course. He had asked for an 
adjournment for filing a written statement. 
It was observed by a Single Bench of this 
Court that the request for adjournment in 
such circumstances really amounted to an 
application to get time to discover the 
exact nature of the suit and nothing more. 
The contention that the request had been . 
made to take a step in the proceedings was 
repelled. 

A Division Bench of the Calcutta High 
Court had then held in Dunichand Sons and 
Co. v. Fort. Gloster Industries Ltd, AIR 
1962 Cal 541, that the test for determining 


x 
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whether an act is a step taken in the pro- 
ceedings is to see whether the act displays 
an unequivocal intention to proceed with 
the suit and to forego the right to have -tbe 
matter disposed of by arbitration. The 
entering of appearance by the defendants 
through a counsel was held not to disclose 
any such intention and not to amount to 
taking a step in the proceedings thereby 
precluding the party from making an ap- 
plication for stay of suit under Section 34 
of the Arbitration Act. The English case 
of Ives and Barker v. Willans, (1894) 2 Ch 
478, and two rulings of Calcutta and Bom- 
bay High Courts were relied upon. The 
following observations of their Lordships of 
the Chancery Division can best be repro- 
duced in their own words:— 


“The defendant entered an appearance, 
to the praecipe, and by a formal document 
he required a statement of claim. That was 
contemporaneous with the entry of the ap- 
pearance. Then he wrote a letter to the 
plaintiffs’ solicitors, saying that he should 
desire a statement of claim. That is all he 
did. He took no other steps before he 
made this application for a stay under the 
section to which I have referred. The con- 
tention on the part of the plaintiffs is this: 
that the defendant was too‘late because he 
asked for, or gave notice that he should re- 
quire, a statement of claim, and that is said 
to be the taking of a step in the proceed- 
ings. Now the language. of the section re- 
quires a little attention. It is quite obvious 
that the step to be taken must be a step to 
be taken by the applicant. It is not before 
any pleadings are delivered by anybody or 
any step is taken by anybody, but it is be- 
fore the party applying delivers any plead- 
ings or takes any other steps; and,, there- 
fore, the question we have to consider is 
narrowed down to this: whether a request 
by one party to another to take a step is 
taking a step himself. That is what the 
defendant did. He asked the plaintiffs to 
take a step, to deliver a statement of claim. 
I cannot say that is taking a step in the 
proceedings which. precludes the defendant 
making the application, and I do not think 
it would be good sense if we held that it 
was. Consider what- the defendant did? 
He had received a writ and the writ shewed 
him that there was a claim for breach of 
contract. That he knew what the contract 
was I do not doubt, but he did not know 
from the writ what the particular breaches 
were in respect of which the plaintiffs were 


suing him, and, until he did know that, at- 


all events, how was he to form an opinion 
as to whether it would be desirable to apply 
for an order or not? He had not the mate- 
- rials before him to enable him to exercise 
his judgment in the matter, and it appears 
to me, therefore, that we should be doing 
an injustice to a defendant if we said that 
he must apply under the section for an 
order to refer before he knows what the 
plaintiff is suing him for. Quite apart from 
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the case not being within the words, there- 
fore it :s not within the spirit or the sense 
of -he Act. Before a man can make up 
his :nind as to which of the alternatives he 
will take, he ought to know what.the alter- 
natives are, and ought to be in a position to 
exercise some kind of judgment in the mat- 
ter, and if we were to hold that the defen- 
dant ought to have applied before, we 
should bə saying that he should make his 
appl-caticn in ignorance of material facts.” 


7. In view of all these authorities, 
it cannot be said, on the facts and circum- 
stances of the present case, that the defen- 
dant-appellants had taken any step in the 
proceedings before filing the stay applica- 


Top under Section 34 of the Arbitration 

ct. > 
8. Shri Saini, the learned counsel 

for fhe plaintiff-respondents, then argued 


that 2ven if the defendants’ stay application 
was not Liable to be dismissed on the above 
grourd, the disputes or differences between 
the parties should not be left to be decided 
by arbitretion in view of the other grounds 
urged by his clients in the trial Court. Shri 
Gupta, tke learned counsel for the appel- 
lants, submits that these other grounds were 
decided by the trial Court against the plain- 
tiff-respondents and that as they have not ` 
filed any appeal or cross-objections, they 
cannot be allowed to reagitate those points 
in this Court. The final decision having 
gone in plaintiffs’ favour, there was no occa- 
sion for their filing any appeal or cross-ob- 
jections, No appeal may appear to be 
competent against a mere finding or con- 
clusion of the lower Court as long as the 
party is not aggrieved by any denial of a 
relief claimed by him or the decreeing of 
a relief against him claimed by the oppo- 
site party. As the plaintiff-respondents had 
succeeded in getting the appellants’ stay ap- 
plication dismissed, they were not expected 


. to file any appeal or cross-objections. If 
- it is found that the trial Court had wrongly 


upheld a submission made by the plaintiff- 
respondents, then the latter can be allowed 
to fall back on any of the other submissions 
made by them in the trial Court on the 
grounc that these submissions had been 
wrongly rejected. : 

9. One of the other submissions 
made by the respondents in the Court below 
and which is again being pressed here is 
that the arbitration clause in the Partner- 
ship Deed, Exhibit A/1, was vague and un- 
enforceable In this connection, two clau- 
ses of the Partnership Deed which are re- 
produced bzlow may appear relevant:— 


“91, That the Hissar District Courts will 
be the jurisdiction for all legal purposes. 

22. Thet in case of any dispute/differ- 
ences arising out of this deed about its pro- 
per performance; it will be referred to the 
Arbitracor or Arbitrators under the Arbitra- 
tion Ast, 1940, and his decision will be 
binding on all the parties.” 
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10. The stipulation in clause 21 
(supra) that District Courts in Hissar would 
have jurisdiction does not necessarily imply 
that the -disputes were to be settled only in 
a regular civil suit and that arbitration was 
to be ruled out. The clause that followed 
may seem to take the wind out of any such 
argument. The jurisdiction of Hissar 
Courts could have been mentioned for the 
purpose of making applications under the 
Arbitration Act. Applications under Sec- 
tions 8, 14, 20, 33, 41 and some other pro- 
visions of the Arbitration Act have to be 
made to a civil Court even when no suit 
may be pending between the parties to the 
arbitration agreement. Clause 21 may ap- 
pear to have been incorporated to indicate 
that all such applications were to be made 
to the District Courts at Hissar. The sub- 
mission that the names‘or the number of 
arbitrators had not been specified is then 


completely answered by a Division Bench . 


of the Calcutta High Court in India: Hosiery 
Works v. Bharat Woollen Mills Ltd., AIR 
1953 Cal 488, wherein it was observed that 
an arbitration agreement which neither spe- 
cified the number of arbitrators nor the 
mode of appointment was perfectly effective 
and valid and that the incidence of such an 
agreement was that it was to -take effect as 
an agreement for reference. A different 
view may appear to have been taken by a 
Single Bench of the Bombay High Court in 
Middle East Trading Company v. The New 
National Mills Limited, Ahmedabad, AIR 
1960 Bom 292, but in that case the reason 
was that the reference was to an Arbitration 
Board whose identity could not be establish- 
ed because of the existence at the station of 
a large number of Boards having similar 
names. The parties had, therefore, never 
been of one mind as to the real identity of 
the arbitrator specified and appointed by 
them by name. i 


Another ruling cited by Shri Saini is in 

the case of Shri Dewan Chand v. The State 
of Punjab, 1965 Cur LY 799, where the par- 
ties were not found to be ad idem as to 
the person who was to act as the arbitrator 
and the arbitration clause had been left in- 
complete and blank as. regards a most im- 
ortant particular. These rulings are, there- 
ore, not strictly applicable because the arbi- 
tration clause in our case does not suffer 
from any such ambiguity. This arbitration 
clause is general enough to enable the par- 
ties to get the arbitrators appointed in ac- 
cordance with the provisions of Sections 8 
and 20 and Rule 1 of the first Schedule of 
the Arbitration Act. Shri Gupta has also 
relied on the Union of India v. D. P. Singh, 
AIR 1961 Pat 228, in this connection. The 
argument that the arbitration clause is 
vague and unenforceable in the present case 
does not hold good. This clause is couch- 
ed in general terms and is wide enough to 
embrace all disputes arising out of the 
partnership business. 
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11. The next submission made by 
Shri Saini is that there is nothing on record 
to show that the appellants were ready and 
willing to have the differences settled by 
arbitration. According to the language of 
the statute, the Judicial Authority has to be 
satisfied about the applicant’s readiness and . 
willingness only on two crucial dates, that 
is to say, when the proceedings were com- 
menced before it and when the question of 
stay of proceedings came up for the consi- 
deration of the said Authority. The earliest 
stage when the appellants could express their 
Teadiness and ingness was when they 
filed the application under Section 34 of the 
Arbitration Act before taking any steps in 
the proceedings and their application actu- 
ally contains an  averment to that effect. 
Nothing may appear to have happened 
thereafter to suggest that the appellants’ 
readiness and willingness has since cooled 
down. Their very act of filing this appeal 
May suggest that they are keen and eager to 
have the differences settled by arbitration. 
If there was any delay in the commencement 
of the procedings, I do not see how the 
appellants are to be held responsible. In 
the first instance, Shri R. K. Ahuja plain- 
tiff-respondent had started this cinema busi- 
ness. The cinema building was still incom- 
plete when he ran short of funds. Besides 
the three appellants, two sons of Shri R. K. 
Ahuja were taken on as partners on 28-4- 
1966 and the partnership deed, Exhibit A/1, 
bearing that date recites that all partners 
were required to contribtie equally in the 
capital investments. The main assets like 
the building, equipment and material are in 


-the joint possession of the parties and the 


maintenance of accounts was under the joint 
control of the partners and the books were 
open to inspection of everyone. 


The plaintiffs had waited for the initial 
term of two years fixed by contract to run 
out before they served the notices on the 
appellants under Section 43 of the Act for 
dissolution of the firm within two days of 
the expiry of that term. This may suggest 
that the plaintiffs were waiting for the auto- 
matic dissolution of the firm by virtue of 
the provisions of Section 42 (a) of the Act. 
To remove all doubts, they had further 
served notices of dissolution of the firm 
under Section 43 of the Act in case it was 
pleaded by anyone that the business had 
continued even after the expiry of the term 
fixed by contract.. Such a business would 
have all the incidents of a_partnership-at- 
will in view of Setcion 17 (b) of the Act. 
This was in fact the position taken up by 
the plaintiff-respondents in the notices serv- 
ed by them on the appellants before the 
filing of the suit, in the plaint filed in the 
Court and in the written reply to the appel- 
lants’ stay application under Section 34 of 
the Arbitration Act. It is obvious, there- 
fore, that the plaintiff-respondents were 
either waiting for ‘the automatic dissolution 
of the partnership on the expiry of its fixed 
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term or on their absolute legal right to put 
an end to the partnership-at-will by serving 
notices under Section 43 of the Act at their 
own sweet will. If the plaintiffs were 
treating the fixed term as a bar to their 
filing a suit before the date of expiry of the 
term then the same bar could have prevent- 
ed a reference to arbitration by the appel- 
lants. The plaintiffs had set the ball rolling 
by posting notices within two days of the 
removal of that bar and the appellants’ in- 
action during those two days cannot make 
us conclude that the appellants had given 
a go bye to arbitration as a mode of séttle- 
ment of the disputes. The appellants: can- 
not, therefore, be blamed for any delay or 
of any conduct from which it could be in- 
ferred that they were not ready and willing 
to have the partnership disputes referred 
to the arbitrator(s). 


12. In a partnership-at-will, there is 
no question of the grant or refusal of the 


© relief of dissolution of the firm depending 


on any exercise of discretion by the Court 
on considerations of any just and equitable 
principles or on the necessity of the plain- 
tiffs proving any grounds enumerated in 

Section 44-of the Act. These grounds have, 
` however, been mentioned by the plaintiffs 
in their notices and the plaint and may 
appear to be a mere surplusage as the plain- 
tiffs were relying on the automatic dissolu- 
tion of the firm by operation of law or by 
act of parties. In a partnership-at-will, the 
right of a partner to dissolve the firm by 
‘service of a notice under Section 43 of the 
Act is an absolute legal right which cannot 
possibly be denied to him by any Court or 
` Judicial Authority. If the dissolution of the 
firm cannot be denied to the partner filing 


the suit after serving such a notice, then it. 


may appear obvious that the Court has no 
discretion in the matter of the grant or 
denial of that relief. The Court could not, 
therefore, refuse to pass a formal order of 
dissolution of the partnership-at-will. The 
rendition of accounts and other ministerial 
proceedings, which are ordinarily taken by 
a Local Commissioner, were consequential 
reliefs that were to follow as a matter o 
course.. These observations can be support- 
ed by a ruling of the Privy Council in Ram 
Singh v. Ram Chand, 51 Ind App 154 = 
(AIR 1924 PC 2). Two other rulings which 
lay down the same principles of law are 
Pulin Bihari Roy v. Mahendra Chandra 
Ghosal, ATR 1921 Cal 722, and Bhagwati 
Pershad v. Babu Lal, AIR 1921 All 411. 


In Ram Singh’s case (supra), the trial 
Court had found that no term had been fix- 
ed for the partnership and it had been duly 
determined by the plaintiff by a notice. A 

. preliminary decree for dissolution of the 
firm and declaring the shares of the part- 
ners had, therefore, been passed by the trial 
Court in spite of the fact that the appellant 
was found to have burnt some old account- 
books of the firm and to have made a num- 
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ber of interpolations and forgeries in the 
bcoks that he had produced. A Division 
Bench of the Lahore High Court had, on 
appeal, set aside this decree as in the opin- 
ion of the Hon’ble Judges, the plaintiffs 
conduc: disentitled him to any relief. Their 
Lordships were surprised at the plaintiff’s 
audacity in coming to Court with a prayer 
for an equitable relief when he had depriv- 
ed the firm of a valuable asset. Their 
Lo-dships of the Privy Council, however, 
accepted the second appeal filed by the 
plaintiff and were pleased to observe that he 
wa: not seeking any equitable relief and 
tha: where the partnership was at will, any 
parner was entitled to a dissolution of the 
firm and that it was his legal right under the 
contract. The Hon’ble Judges of the Chief 
Court were found to have wrongly relied on 


certain passages from “Lindley on Partner- 


- ship” which dealt with the circumstances in 


which a Court was given a discretion to 
pass an order of dissolution of partnership 


for a fixed term which was still running. It 


was observed that these passages had nothing 


to dœ with the case in hand which had arisen 
out of a partnership-at-will. 


13. Another Privy Council ruling 
which could be cited in this connection is 
in tae case of Rehmat-Un-Nissa Begam v. 
Price, 45 Ind App 61 = (AIR 1917 PC 116). 
That was a case where the parties had en- 
tered into a partnership for the completion 
of a particular enterprise or undertaking. 
Before the work could be completed, it was 
felt necessary by one of the partners to 
claim dissolution of the firm. It was con- 
clusixely shown by the firm’s balance-sheet 
that the: business could not be carried on 
excert at a loss. The High Court of Bom- 
bay was of the view that the plaitniff was 
not entitled to claim a dissolution on the 
date on which the suit had been filed by 
him; but as the work for which the part- 
nershp had come into existence had been 
competed after the filing of the suit, a dec- 
tee for rendition of accounts had been pass- 
ed. Their Lordships of the Privy Council 
did mot agree with the High Court’s view 
that Section 252 of the Contract Act consti- 
tuted a bar to the filing of the suit. Their 
Lordships went on to observe as follows:— 


“A partner’s claim to a decree for dis- 
soluticn rests, in its origin, not on contract, 
but on his inherent right to invoke the 
Court's protection on equitable grounds, in 
spite of the terms in which the rights and 
obliga-ions of the partners may have been 
reguiaed and defined by the partnership 
contract. i i 

It was not, therefore, any contravention 
of thet section for the plaintiff to seek a 
dissolution or for the Court to decree it 
thougk the partnership agreement contem- 
plated the continuance of the partnership 
beyonce the date at which the suit was in- 
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stituted. No man can exclude himself from 
the protection of the Courts, and yet, if the 
view of the appellate Bench is to prevail, 
this is what the. Nawab has done, for a dèc- 
ree for dissolution would be the protection 
appropriate in the circumstances of this case. 
[t is no answer to say that this partnership 

at will; it is to meet 


was not terminable 
that precise predicament that the Court’s 


power to decree dissolution is conferred in - 


the events enumerated in Section 254. -For 


a partnership terminable at will no such. 


provision would -be required.” 


14. Section 44 of the Partnership 
Act which gives the Court a discretion in 
the matter of the grant or refusal of the re- 
lief of dissolution of a firm on any of the 
grounds enumerated therein can, therefore, 
apply only in cases in which the parties 
have by contract provided that until the ex- 
piry of a certain period or until the comple- 
tion of the work for which the firm came 
into existence, such relief shall not be claim- 
ed by any party. This section would be in- 
applicable in a case of a partnership-at-will 
where the termination of the business can 
be claimed by any partner as an absolute 
legal right after serving a notice at his own 
sweet will without assigning or proving any 
reasons or grounds. 


15. Shri Saini has, however, cited 
before me a Single Bench ruling of this 
Court in Dwarka Nath Kapur v. Ramesh- 
var Nath, (1966) 68 Pun LR (D) 91. Even, 
hough that was a case arising out of a part- 
iership-at-will, the Hon’ble Judge had taken 
he view that dissolution of the partnership 
was a relief which was within the discretion 
xf the Court and that while exercising the 
liscretion, the Court had to keep in mind 
the principles of equity and justice. This 
was given as a ground for declining a refer- 
mce to arbitration under Section 34 of the 
Arbitration Act. One other ground given 
‘or declining this reference was that the case 
vould necessitate the making of directions 
vith regard to the appointment of a Mana- 
rer or Receiver and the issue of attachments 
ind injunctions etc. Reliance was placed on 
bree cases decided by the English Courts: 
t was, however, not brought to the notice 
of the Hon'ble Judge that all these cases 
‘elated to partnerships for fixed terms and 
hat a termination ‘of the partnership 
iad been claimed in all cases before the 
late. of the expiry of the fixed term. 

In Olver v. Hillier, (1959 2 -All ER 
120, the partnership was for a term of seven 
years, In Joplin v. Postlethwaite, (1889) 61 
-T 629, the partnership was for fourteen 
rears. In Vawdrey v. Simpson, (1896) 1 Ch 
166, the partnership was for the joint lives 
of the partners which may seem to imply 
hat by contract only the death of one of 
he partners could result in a dissolution of 
he firm. As provision had been made by 
contract of parties for the determination of 
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the business on the happening of a certain 
event, the firm was taken out of the defini- 
tion of a ‘partnership at wil? as given in 
Section 7 of the Act. There was nothing in 
these rulings to justify the extension of the 
ratio decidendi to cases of partnerships-at-will. 
In’ its ultimate analysis, the Single Bench 
rulings in Dwarka Nath Kapur’s case, (1966) 
68 Pun LR (D) 91 may seem to lay down 
that no suit. for the dissolution of a firm 
should normally be referred for the deci- 
sion of the arbitrators whether it relates to 
a partnership-at-will or for a fixed term or 
for completion of a particular undertaking or 
enterprise. This may seem to amount to the 
laying down of a very broad proposition of 
law which has actually been discountenanc- 
ed in a large number of decisions of not only 
the High Courts in India but of the highest 
Courts of the land. Two rulings of the Privy 
Council have already been discussed in de- 
tail earlier in this judgment, 

16. Another ruling cited by Shri 
Saini was in the case of N. C. Padmanabhan 
v. S. Srinivasan, AIR 1967 Mad 201. This 
again was a case relating to a partnership 
for a fixed term of ten years. The plaintiff's 
counsel had realised in that case that under 
the contract of the parties, the appellant had 
no right to ask for dissolution of the part- 
nership before the expiry of the fixed term. 
The Court’s inherent jurisdiction to grant 
dissolution on equitable grounds under Sec- 
tion 44 had, therefore, been invoked. The 
Privy Council ruling in Rehmat-Un-Nissa 
Begam’s case, 45 Ind App 61 = (AIR 1917 
PC 116) was relied on. It is obvious, there- 
fore, that the Court’s discretionary powers 
under Section 44 can be invoked only in 
cases where the partners cannot claim a ter- 
mination of the business as a matter of right 
under the terms of their contract. 

17. In the present case, the plaintiff 
has an absolute legal right to claim a disso- 
lution of the partnership by virtue of the ini- 
tial term having expired and the business 
having continued, if at all, as a partnership- 
at-will This is actually the position taken 
up by the plaintiff-respondents in the notices 
sent by them before the institution of the 
suit, in the plaint filed in-Court and in reply 
to the defendants’ application for reference 
of the dispute to arbitrator(s). The allega- 
tions of fraud, misconduct and the appeal to 
considerations of justice and equity have 
been unnecessarily added to confuse the issue. 
Arbitration has been allowed in such cases 
of partnerships-at-will by almost all High 
Courts as well as by the Supreme Court. 
Shri Gupta has cited before me Erach F. D. 
Mehta v. Minoo F. D. Mehta, (1970) 2 SCC 
724 = (AIR 1971 SC 1653), Brahm Nath 
Datt v. Dhani Ram, AIR 1956 Punj 125 and 
Sundarlal Haveliwala v. Smt. Bhagwati Devi, 
AIR 1967 All 400 in this connection. In 
Ballavdas Acharjya v. Shyam Sunder Hal- 


wasiya, ILR (1946) 1 Cal 203, the 
arbitration agreement was enforced even 


in a case of partnership for a fixed 
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term. The fact that the - arbitrator(s) 
may have to seek the Court’s help in 
the matter of appointments of Local Com- 
missioners, Receivers or in the matter of 
issue of temporary injunctions etc. would be 
no ground for declining a reference to arbi- 
tration. Attention could in this connection 
be invited to Section 41 and Second Sche- 
dule to the Arbitration Act. I do not agree 
with Shri Saini that the present dispute be- 
tween the parties is not fit to be settled by 
the mode of arbitration. Vague and un- 
necessary allegations of fraud or misconduct 


have no doubt been made against appellant . 


No. 2 but there is nothing on record to sub- 
stantiate these allegations. 


18. It was then argued by Shri Saini 
that the lower Court’s discretion in such 
matters should not normally be interfered 
with by the appellate Court. The stay: ap- 
plication of the appellants has been dismiss- 
ed on a wrong view of the law and so far 
as the Court’s discretion in the matter of a 
reference to arbitrators was concerned, it was 
exercised in favour of the appellants. The 
ruling which lay down that the lower Court’s 
discretion should not ordinarily be interfer- 
ed with by the appellate Court may, there- 
fore, seem to go against the plaintiif-respon- 
dents. 

19. .¥For reasons given above, I accept 
this appeal with costs and grant the defen- 
dants’ application under Section 34 of the 
Arbitration Act for stay of proceedings. 


Appeal allowed. 
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Chand and another, Defendants-Respon- 
dents. ` 

Second Appeal No. 1483 of 1964, Dj- 
24-3-1972, from decree of Mohan Lal Jain, 
2nd Addl. Dist. J., Ambala, D/- 8-9-1964. 


Index Note:—(A) Benami—A person not 
being a party to a transfer deed has no locus 
standi to raise the plea that the person im 
whose favour the transfer deed is gat exe- 
cuted is a Benamidar, AIR 1960 Mad 341 
and AIR 1957 SC 49, Rel. on. (Para 11) 


Index Note: — (B) Civil P. C. (1908), 
Sections 100-101 — Question whether a per- 
son is a Benamidar being a factual one the 
concurrent finding of the courts on the ques- 
tion when it is not shown to be vitiated by 
any error of law,.is binding in second ap- 
peal. (Para 13) 

Index Notes — (Cy T. P. Act (1882), 
Section 111 (d) — Where the tenant of the 
larger portion of the property purchases 
smaller portion therein, the case is not cov- 
ered by Section 111 (d) even if it is applied 
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.shop. This application 
‘when in the meantime, the owners decided 
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anj tke question whether his tenancy rights 
haye merged with his ownership rights is to 
be determined from his intention at the time 
of purchase: 1963 Cur LJ 377 and AIR 1963 
SC 605, Rel. on; 1964 Punj LJ 49 and AIR 
1967 Raj 22 and AIR 1964 All 542, Distin- . 
gushed. (Para 16) 

Intex Note: — (D) Evidence Act (1872), 
Sections 101-104 —. The burden of proof to 
shcw that the union of the superior and sub- 
orcinate interests will automatically cause a 
me-ger Jies on the party who alleges that it 
is £0. @ara 18) 

Index Note: — Œ) Evidence Act (1872), 
Section 114 — Where the tenant of a larger 
portion of the property purchases smaller 
portion therein, presumption is that he in- 
tended io keep his tenancy rights alive and 
disfinct from his ownership rights. (Para 18) 
Cases Referred: Chronological Paras 
ce 1967 Raj 22, Bhoori Lal v. Gehri 


AIE 1964 All 542 = 1964 All LJ 13, 
Reoti Saran v. Hargu Lal 23 
1964 a LJ 49, Ram Sarup v. Chanan 
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Sn 19 
AIk 63 SC 605 = 1963 Supp (1) 

SCR 13, Jyotish Thakur v. Tarakant . 

Jha 17 
196: Cur LJ 377, M/s. Gian Chand 

Sham ee v. M/s. Rattan Lal 

Kishes Kum 16 
AIR 1°60 Mad 341, Ramaswamy v. 

AdaikEammai 9 


AIR 1957 SC 49 = 1956 SCR 691, 
Sree Meenakshi Mills Ltd., Madurai 
v. Commr. of Income Tax, Madras 10 

Mazmohan Singh, for Appellant; J. V. 
Gupża (for No. 2) and R. S. Mittal for No. 
1, for Respondents. 

JUDGMENT:— The dispute in this 
secomd appeal relates to a shop, situate in 
Ambala ‘City. It appears that it was divid- 
ed iato two portions, which had been given 
separate aumbers by the Municipal Commit- 
tee of that place. The smaller portion was 
numbered 6456A, while the bigger portion 
bore No. 6457. This shop was owned by 
Deep Chand and his brother Mitter Sain in 
equal shares. Shop No. 6456-A was given on 
rent -o Takhat Singh by the said two owners. 
Similarly, Prem Chand was in possession of 
shop No. 6457 as a tenant under the owners. 
Prem Chand. filed an application before the 
Rent Coartroller for fixing the fair rent of 
his sop and also under Section 10 of the 
East Punjab Urban Rent Restriction Act for 
carry:ng out certain repairs etc., in the said 
was still pending, 


to dispos of this property. Accordingly, on 
25th Betober, 1961, Mitter Sain entered into 
an agreement for the sale of his half share 
in the stop with Prem Chand and on 30th 
Octoker, 12961, by a registered , deed, he ac- 
tually sold his share to Siri Kishan Dass, 
brother-ir-law of Prem Chand, for Rupees 
2,000/-. Similarly,, on 26th October, 1961, 
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Deep Chand made an agreement with ‘Takhat 
Singh to sell his half share in the said shop 
to him and on 30th October, 1961, he sold 
the same to him for Rs. 2,000/-. In July, 
1962, Takhat Singh brought a suit, out of 
which the present second appeal has arisen, 
against Prem Chand and Siri Kishan Dass, 
defendants Nos. 1 and 2, for possession by 


partition of his half share in the shops, bear-. 


ing Nos. 6456A and 6457. His allegations 
were that the real purchaser of the other half 
in the said two shops was Prem Chand, but 
the sale-deed had been got executed by him 
in favour of his brother-in-law Siri Kishan 
Dass in order to harm the plaintiff. The 
agreement of sale was also effected by Mitter 
Sain in favour of Prem Chand and the sale- 
consideration was also paid before the Sub- 
Registrar by. defendant No. 1. Siri Kishan 
Dass was merely a Benamidar for defendant 
No. 1. As Prem Chand had started making 
alterations and additions in the property to 
the prejudice of the plaintiff, that had neces- 
sitated the filing of the suit. 

` 2. The suit was resisted by both the 
defendants. Prem Chand admitted that he 
was a tenant of the shop bearing No. 6457, 
but he denied that he had purchased the half 
share in the two shops from Mitter Sain. 
According to him, it was Siri Kishan Dass, 
who had bought the share of Mitter Sain in 
the said two shops. He pleaded that he being 
the tenant under the original owners of the 
property, could not be ejected therefrom 
otherwise than in due course of law in ac- 
cordance with the provisions of the East 
Punjab Urban Rent Restriction Act. Siri 
Kishan Dass filed a separate. written state- 
ment, in which he stated that it was he, who 
had purchased the half share in the two 
shops from Mitter Sain. According to him, 
Prem Chand was not a necessary party to 
the suit. He averred that the’ plaintiff could 
not under the law take the plea that he was 
merely a Benamidar, 


3. On the ` pleadings of the parties, 
the following issues were framed:— 

: “1. Is defendant No. 2 a Benamidar for 
defendant No. 1? If it is so, what is its effect? 

2. Has the plaintiff no locus standi to 
raise the plea of Benami as referred to in 
issue No. 1?_ 

3. Whether the plaintiff can obtain ac- 
tual possession as against the tenant? 

4. Tf issue No. 1 is proved, whether the 
defendant still retains his character. as a 
tenant of the property and its effect? - 

5. Has the plaintiff no locus standi to 
file the suit as per preliminary objection in 
para No. 3 of the written statement of de- 
fendant No. 2? 

6. Is the property in dispute incapable 
of partition and its effect? 

7..What are the shares of the parties in 
the property in dispute?” 

4. The trial Judge, under issue No. 1, 
held that the shop in dispute was in fact 
purchased by Prem Chand and the sale-deed 
was not executed in the name of Siri Kishan 
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Dass, who was a Benamidar for defendant 
No. 1. Under issue No. 2, his finding was 
that since the said sale affected the plaintiff’s 
Tights, he was entitled to show the real cha- 
racter of the said transaction, even though 
he was not a party to that sale. As regards 
issue No. 3, it was held that the question as 
to whether the: plaintiff could obtain actual 
possession of his half share in the two shops 
as against the tenant, would be determined 
during the execution proceedings. Under 
issue No. 4 his finding was that so far as 
the half share in the property was concern- 
ed, there was a merger of the rights of Prem 
Chand as an owner and a tenant, but there 
could not be a merger in respect of the por- 
tion, of which he was not the owner. His 
character as a tenant with respect to the 
Temaining property, other than his share 
therein, would not be affected, he being a 
tenant of more than share in the en- 
tire shop, which was as already mentioned 
above, divided into two portions. Under 
issue No. 5, the finding was that the plaintiff 
had locus standi to file the suit. As regards 
issue No. 6, it was held that it would be for 


‘the Local Commissioner, who would be ap- 


pointed to partition the property, to consi- 
der as to whether or not it was capable of 
partition. Under issue No. 7, it was conced- 
ed that the plaintiff and defendant No. 1 
were entitled to one-half share each in the 
property. As a result of these findings, the 
learned Judge passed a preliminary decree for 
partition of the two shops in favour of the 
plaintiff against both the defendants. It was 
directed that the shops would be partitioned 
into two equal shares and one Mr. Brij Bhu- 
shan Gupta was appointed a Commissioner 
for effecting the partition and it was stated 
that it would be for him to consider “whe- 
ther it would be at all desirable to effect the 
partition or auction of a share would be 
more convenient”. The defendants were also 
burdened with the costs of the suit. 


‘§. Against this decision, two appeals 
were filed one by Prem Chand and the other 
by Siri Kishan Dass before the learned Ad- 
ditional District Judge, Ambala. The learn- 
ed Judge came to the conclusion that the 
plaintiff, not being a party to. the sale-deed 
in favour of Siri Kishan Dass, had no locus 
standi to raise the plea that defendant No. 2 
was a Benamidar for defendant No. 1. A 
third party, according to the learned Judge, 
could not take up this point. In view of this 
finding on issue No. 2, the learned Judge 
was of the view that the question of his 
deciding issue No. 1 did not arise, but still 
in order to avoid a remand, he gave his deci- 
sion on issue. No. 1 as well and affirmed the 
finding of the Court below thereon and held 
that defendant No. 2 was a Benamidar for 
defendant No. 1. As regards issues Nos. 3 
and 4, his decision was that in view of his 
finding on issue No. 2, the question of the 
merger of the rights of tenancy of Prem 
Chand with his rights of ownership did not 
arise. Even if it be assumed that Prem 
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Chand was in fact the real purchaser of the 
property, yet unless it was shown 
Intended to merge his tenancy rights with 
his rights of ownership, his former rights 
could also be deemed to have remained alive 
and separate from his latter rights. The bur- 
den of proof, according to the learned Judge, 
was on the person, who alleged merger of 
the rights of tenancy with those of owner- 
ship and there was no evidence on the record 
of this case to show that Prem Chand had 
ever showed -any intention to merge his rights 
of tenancy with his ownership rights in the 
half share of the property, which was pur- 
chased by him subsequently. The result, ac- 
cording to the learned Judge, was that his 
Tights of tenancy remained separate from his 
tights of ownership in the half share of the 
shop, even after it was purchased by him 
from Mitter Sain. It was conceded before 
the learned Judge by the counsel for Prem 
Chand that the plaintiff had ʻa right to get 
his share of property partitioned, but while 
doing so, the rights of tenancy of Prem 
Chand had to remain‘ intact. The learned 


Judge also found that no case had been. 


made out for burdening the defendants with 
costs of the suit. As a result of these find- 
ings, the two appeals were partly accepted 
and the judgment and decree of the trial 
Court were modified and the plaintiff was 
granted a preliminary decree for possession of 
half share of the property in dispute by par- 
tition with a direction that the rights of 
tenancy of Prem Chand, defendant No. 1, 
would remain unaffected. The parties were 
left to bear their own costs throughout. 
Against this decision, the present second ap- 
peal has been filed by Takhat Singh, > 


6. : The first question for decision in 
this case is whether the plaintiff had-no locus 
standi to raise the plea regarding the Benami 
nature of the sale made by Mitter Sain in 
favour of Siri Kishan Dass and urge that the 
vendee was a Benamidar for Prem Chand. 

7. This question, which was covered 
by issue No. 2, was decided in favour of the 
plaintiff by the trial Court by observing: 

“The counsel for the defendant has urg- 
ed that the question of sale as between the 
co-defendants -is a matter of their concern, 
with which the plaintiff has nothing to do. 
So- far as the defendant’s interests are con- 
cerned, it is correct that they can treat the 
sale in favour of anybody they choose to but 
if the sale affects the plaintiff’s rights, I do 
not see why he is not entitled to show the 
real character of the document. x x x X XZ 
Parties to a document are debarred from 
saying that the document is in fact different 
from one it purports to be but third persons 
are not.” 


8. It may be stated that the learned 
Judge in making these observations did not 
rely either on some statutory’ provision or 
any decided case bearing on the point. The 
learned Additional District Judge, on appeal, 
had, however, reversed this finding of the 
trial Court by referring to two decisions — 


Takhat Singh v. Pren Chand (P. C. Pandit J.) 


that he ` 


` 12. i 
doubtedly, 


| 
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one cf the Madras High Court and the other 
by tke Supreme Court. The learned Judge 
had, in his judgment, clearly stated that no 
authority taking a different view had been 
ag at the bar by the counsel for the plain- 


9., In Ramaswamy Chettiar v. Adaik- 
kamrai, AIR 1960 Mad 341, Ramaswami, 


J, af-er referring to a number of decisions, 


at paze 343 observed:— 

“Thirdly there are cases where the real 

owner chooses to allow the benamidar to 
figure as the owner and there is no contro- 
versy between them but third parties defen- 
dants raise the plea of benami. In such 
cases it has been held that such persons 
shoulc not be allowed to challenge the bena- 
midar’s pcsition. 
_ The sum and substance of all the deci- 
sions is that if the real owner. repudiates the 
benamidar and asserts his own rights, differ- 
ent considsrations arise and he is to be 
added as co-plaintiff but a sale deed cannot 
be chellenged by a person who is no party 
to it when apart from the untrue recital as 
to consideration there was no other flaw in 
the transaction. In other words unless a 
benami trensaction is manifestly illegal or 
fraudulent or opposed to public. poner no 
third party is entitled to question the title of 
the benamidar.” . 

10. In Sree Meenakshi Mills Ltd., 
Madurai v. Commr. of Income-tax, Madras, 
AIR 1957 SC 49, it was held at page 67, that 
the question regarding the Benami transac- 
tion of a sale could arise between a party to 
a deed and another who is eo nomine not 2 
party. to it but claims to be beneficially en- 
i t3 the properties conveyed by the said 


11. It would, thus, be seen that both 
the authorities, referred to above, do support 
the respondents. Learned counsel for the. ap- 
pellant befcre me also could not cite any 
Tuling taking a different view. and supporting 
the observations of the trial Court. As at 
present advised, therefore, I would affirm the 
finding of the lower Appellate Court on this 
point. 

In view of this finding, un- 
no other question will arise for 
decision in this case. But assuming for the 
sake of argument that it be held that the 
plaintiff had locus standi to raise the plea 
that the sale in favour of Siri Kishan Dass 
was Benami and the real purchaser of the 
property was Prem Chand, then the other 
question has to be determined as to whether 
or not it was a fact that Siri Kishan Dass 
was only a Benamidar for Prem Chand. i 


13. This, undoubtedly, is a question 
of fact and the Courts below have given a 
concurrent finding, after referring to the evi-f 
dence produced on the point and the circum- 
stances of the case, that defendant No. 2 was 
a Benamidar for defendant No. 1. ` This 
finding has not been shown to be vitiated by 
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any error of law and the same is, consequent- 
ly, binding in second appeal. 

14. -After it is beld that Siri Kishan 
Dass was only a Benamidar and the real 
purchaser of the property was Prem Chand, 
the next question that would call for decision. 
would be as to what would be the effect of 
this finding on the case. There is no denying 

, the fact that Prem Chand was a tenant ofa 
larger portion of the shop in question, where- 
as he had purchased only half sbare therein. 
Under these circumstances, would his te- 
nancy rights in the property come to an end 
after the sale in his favour? Learned coun- 
sel for the appellant submitted that after the 
sale, the tenancy fights of Prem Chand 
would be determined by virtue of the provi- 
sions of Section 111 (d) of the Transfer of 
Property Act, which read: 


A. lease of immovable property deter- 


ene 
x x x x x 

(d) in case the interests of the lessee 
and the lessor in the whole of the property 
become vested at the same time in one per- 
son in the same right.” 

15. The trial Judge, as already men- 
tioned above, was of the view that so far 
as the half share in the property was con- 
cerned, there was a merger ‘of the rights of 
Prem Chand as an owner and a tenant, but 
there could*not be a merger in respect of 
the portion for which he was not an owner 
and to that extent, he still retained his cha- 
tacter as a tenant of the property. That 


character, according to him, was not affected 


by the sale in question. The learned Addi- 
tional District Judge, however, came to the 
conclusion that unless it was shown that 
Prem Chand intended to merge his rights of 
tenancy with those of ownership ‘in the pro- 
perty, his tenancy rights would be deemed to 
have remained alive and separate from his 
tights. of ownership. He was further of the 
opinion that in the present case, there was 
no evidence on the record to show that Prem 
Chand ever had any intention to merge his 
tights of tenancy with his rights of owner- 
ship in his half share in the property. 

16. The principle 
doubtedly, is derived from the provisions of 
Section 111 (d) of the Transfer of Property 
Act, which have been quoted above. In the 
first place, it is common ground that the 
whole of the Transfer of Property Act as 
such has not been applied to the State of 
of Punjab. In any case, the provisions of this 
section have not been made applicable to 
this State. Secondly, even if this provi- 
sion can be availed of by the plaintifi, yet 
the present case would not be covered by it, 
for, admittedly, the interests of the lessee 
and the lessor in the whole of the property 


have not become vested at the same time 





under onè person in the same right. I am- 


saying this, because, concededly Prem Chand 
was a tenant in more than half share of the 


property, while he had purchased only half 


share therein. Moreover, it is not a case 


of merger, un- 
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property and he had subsequently purchased 
the same. In other words, he was not a 
tenant of both the shops (Nos. 6456-A and 
6457) and he had not bought them from 
Deep Chand and Mitter Sain. Thirdly, it 
has to be held as to what the intention of 
Prem Chand was at the time of purchase of 
the half share in the property, when he 
was a tenant in more than his share therein. 
The question to be answered; in these cir- 
cumstances, would be as to whether he in- 
tended to keep his tenancy rights alive when 
he acquired the ownership rights in the pro- 
perty. A Division Bench of this Court in 
M/s. Gian Chand Sham Chand v. M/s. Rat- 
etna Kishen Kumar, 1963 Cur LJ 377, 
eld: r 

© “That Section 111 of the Transfer of 
Property Act has no application to this 
State and the provisions of this section 
have never been applied as a rule of 
equity, justice or good conscience. 

The result, therefore, would be that in 
case where merger is pleaded apart from the 
provisions of Section 111 of the Transfer of 
Property Act, it will have to be determined in 
each case as to what was the intention of 
the owner of the bigger estate. Did he in- 
tend to keep the smaller estate alive or did 
he intend at the time when he acquired the 
bigger estate that the smaller estate should 
merge and be wiped out?” 


17. Similarly, in a Supreme Court 
decision in Jyotish Thakur v. Tarakant Jha, 
AIR 1963 SC 605, it was observed: 

“While the union of the superior and 
subordinate interests will not automatically 
cause a merger, merger will be held to have 
taken place if the intention to merge is clear 
and not otherwise. In the absence of any 
express indication of intention, the Courts 
will proceed on the basis that the party had 
no intention to merge if it was to his interest 
not to merge and also if a duty lay on him 
to keep the interests separate, In deciding 
the intention of the party the Court will have 
regard also to his conduct.’ ù 

18. On the question of intention, w 
learned Additional District Judge has found 
that there was no evidence on the record to 
show that Prem Chand ever showed any in- - 
tention to merge his rights. of tenancy with 
his ownership rights in the half share of the 
property, which was purchased by him later 
on and tbat being so, his rights of tenancy 
remained separate from his rights of owner- 
ship in even that share of the property, after 
its purchase from Mitter Sain. The onus of 
proving that there was such a merger, was 
on the plaintiff, who was so alleging. Need-|. 
less to say that a person is presumed to in- 
tend that which is for his benefit and in the 
present case, it was to the advantage of 
Prem Chand that he should keep his tenancy 
tights in more than half share in the pro- 
perty alive and distinct from his ownership 
rights in half of the shop in question. This 
apart, there is positive evidence on the re- 
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cord that his intention was not to merge the 
two rights. The agreement to purchase this 
property was entered into by him on 25th 
October, 1961, with Mitter Sain, as already 
mentioned above, but the sale-deed was exe- 
cuted in favour of his brother-in-law Siri 
Kishan Dass on 30th October, 1961. He did 
_ not purchase the property in his own name, 
presumably because he intended to safeguard 
his tenancy rights and keep them distinct and 
separate, because he knew that .if he himself 
bought the property, an argument might be 
raised by the plaintiff that after the said pur- 
chase, his two rights had merged under Sec- 
tion 111 (d) of the Transfer of Property Act. 
It was perhaps with that intention that the 
sale was purposely made in favour of his 
brother-in-law Siri Kishan Dass. I would, 
therefore, agree with the finding given by the 
learned Additional District Judge that Prem 
Chand intended to keep his tenancy rights 
alive, when he acquired ownership rights in 
the property and those rights have to remain 
unaffected, even when the plaintiff gets a pre- 
liminary decree for possession of his half 
share in the property by partition. It is, 
however, understood that the tenancy rights 
can be put an end to in due course of law 
in accordance with the provisions of the East 
Punjab Urban Rent Restriction Act. 


19. Learned counsel for the appellant 
relied on a Single Bench decision of this 
Court in Ram Sarup.v. Chanan Singh, 1964 
Punj LJ 49, where it was held: 

“A tenant settled by one of the co-sha- 
ters on joint land can by no stretch of ima- 
gination become ipso facto the tenant of the 
other co-sharers, however, it is open to the 
other co-sharers to adopt such tenant by 
their own act or conduct. Where the tenant 
was settled by one of the co-sharers on the 
joint land and the joint land was partitioned, 
held, partition decree binds the tenant as 
much as it binds his landlord, and such 
tenant is liable to be evicted in execution of 
the partition decree.” 

: 20. In the first place, this authority 
has no application to the facts of the present 
case. Secondly, it would be noticed that in 
this ruling, the tenant was settled by one of 
. the co-sharers on the joint land, but, in the 
instant case, Prem Chand was inducted on 
the premises by both the owners of the shop, 
namely, Deep Chand and Mitter Sain. 


21. Learned counsel also referred to 
a Single Bench decision of the Rajasthan 
High Court in Bhoori Lal v. Gehri Lal, AIR 
1967 Raj 22, where it was observed: 

“A merger of interest as envisaged in 
- Section 111 (d) of Transfer of Property Act 
is brought about when any estate or property 
becomes vested at the same time in the same 
person in the same right. In such a case a 
smaller interest has been carved out of a lar- 
ger interest and at a subsequent stage the 
interest so carved out and the remaining inte- 
tests out of the original subsequently stand 
combined in the hands of one person so that 
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the two interests put together fall in one 
the old interest in its 
entirety. The underlying principle is that a 
person cannot at the same time be a lesser 
and lessee of the same property.” 

22. This decision again is of no as- 
sistance to the appellant, because, among 
other things, Prem Chand was a lessee- of a 
larger portion of the shop, while he had pur- - 
chased only half share therein. 

. 23. Reference was then made to a 
Bench decision of the Allahabad High Court 
ona Saran v. Hargu Lal, AIR 1964 All 

24. This authority again does not 
apply to the present case, because, apart 
from anything else, therein the tenant had 
purchased the entire property of which he 
was the tenant, which is not the position in 
the case in hand. 

25. view of what I have said 
above, I would dismiss this appeal, but in 
the circumstances of this case, however, 


leave the parties to bear their own costs in 
this Court as well. 
Appeal dismissed. 
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D. K. MAHAJAN AND P. C. JAIN, JJ. 
Madan Mohan and others, Petitioners v. 

The Superintending Canal Officer and others, 

Respondents. { 


vil Writ No. 647 of 1969, D/- 10-12- 


1971, referred by P. C. Jain, Df- 9-12-1969. 


Index Note: — (A) Northem India 
Canal and Drainage Act (1873), Sec. 30-B (2) 
(as it stood before amendment in (1970) ).— 
The Divisional Canal Officer can approve the 
scheme as drafted or approve it with modifi- 
cations but he is not empowered to reject it 
in toto. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1968 Punj & Har 526 = ILR 

(1969)- 1 Punj 67, Dalip Singh v. 
Supdt. Canal Officer, Rohtak 1, 2, 4 

I. K. Mehta, for Petitioners; S. C. 
Kapur, for Advocate-General Haryana, and 
H. N. Mehtani, Asst. Advocate-General, 
Haryana, for Respondents. 

ORDER:— This petition was referred 
by my learned brother by his order dated 
December 9, 1969, in .view of certain ob- 
servations in Dalip Singh v. Supdt. Canal 
Officer, Rohtak, AIR 1968 Punj & Har 526. 

2. The petitioners are residents of 
village Jandwala, tehsil Sirsa, district Hissar. 
They are shareholders in outlet R. D. 16000-L, 
Barukhera minor. This minor was extended 
to R. D. 19000. This extension adversely af- 
fected the rights of irrigation of the peti- 
tioners. This led to an application praying 
that a pacca nakka at R. D. 16000-L may 
be provided to them. An undertaking was 


JP/KP/F967/72/RSK: 


sss ae 


Madan Mohan v. Supdtg. Canal Officer 


1973 


given to pay all expenses which had to be 
incurred for the construction of nakka. The 
Ziledar recommended the case of the peti-. 
tioner. The Sub-Divisional Officer agreed 
- with the report of the Ziledar. He accord- 
ingly prepared a scheme for the same under 
Section 30-A .of Northern India Canal and 
Drainage Act, 1873, hereinafter referred to as 
the Act When the matter came before the 
Divisional Canal Officer he did not agree 
with the draft scheme and rejected it vide 
bis order dated 28th November, 1967, (An- 
nexure A). Feeling aggrieved from the order 
of the Divisional Canal Officer, the petitioners 
filed a revision petition, presumably under 
Section 30-B of the Act. This petition .was 
rejected by the Superintending Canal Officer 
on 13th September, 1968 (Annexure C). The 
petitioners being aggrieved moved this Court 
under Articles 226 and 227 of the Constitu- 
tion of India. The matter came up before 
my learned brother and as already observed 
in view of the decision in Dalip Singh Bhag- 
wana’s case, AIR 1968 Punj & Har 526 
(supra), the matter was directed to be plac- 
ed before a larger Bench. 


3. As observed by my learned bro- 
ther the point that requires determination is 
very short. It is, whether under Sec 30-B (2) 
of the Act, a Divisional Canal Officer has 
the power to reject the scheme in toto. Be- 
fore we answer this question it will be pro- 
per to set out the provisions of Sections 30-A 
ene 30-B of the Act, which are reproduced 

elow:— 


“30-A. (1) Notwithstanding anything 
contained to the contrary in this Act and 
subject to the rules described by the State 
Government in this behalf, the Divisional 
Canal Officer may, on his own motion or on 
the application of a share-holder, prepare a 
draft scheme to provide for all or any of the 
matters, namely:— ~ 


(a) the construction, alteration, extension 
and alignment of any watercourse or re- 
aligament of any existing watercourse. 

(b) reallotment of areas served by one 
watercourse to another; 

(c) the lining of any watercourse; 


(cc) the occupation of land for. the 
deposit of soil from watercourse clearances: 


(d) any other matter which is necessary 
for the. proper maintenance and distribution 
of supply of water from a watercourse. 


(2) Every scheme prepared under sub- 
section (1) shall, amongst other matters set 
out the estimated cost thereof, the alignment 
of the proposed watercourse or realignment 
of the existing watercourse, as the case may 
be, the site of the outlet, the particulars of 
the share-bolders to be benefited and other 
persons who may be affected thereby, and a 
sketch plan of the area proposed to be cover- 
ed by the scheme. 


30-B. (1) Every scheme shall, as scon as, 
may be after its preparation, be published in 
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such form and manner as may be prescrib- 
ed by rules made in this behalf for inviting 
objections and suggestions with respect there- 
of within twenty-one days of the publication. 


(2) After considering such objections and 
suggestions, if any, the Divisional Canal 
Officer shall approve the scheme either as it 
was originally prepared or in such modified 
form as be may consider fit. 


(3) The Superintending Canal Officer 
may, suo motu at any time or on an applica- 
tion by any person aggrieved by the ap- 
proved scheme made within a period of 
thirty days from the date of publication of 
the particulars of the scheme under Sec- 
tion 30-A revise the scheme approved by the 
Divisional Canal Officer: 


Provided that such revision shall not be 
made without affording to the person af- 
fected an opportunity of being heard.” 


4 It is undoubtedly true that if an au- 
thority has the power to approve something 
it would necessarily also have the power to 
disapprove that thing. But it can be other- 
wise. This really depends how the expression 
is used in a statute. The. context in which it 
is used will necessarily determine its true in- 
terpretation. In other words it is the set up 
in which the expression occurs which will 
provide a guide for its interpretation. The 
scheme of Section 30-A of the Act, is that 
the Divisional Canal Officer, on his own 
motion or on an application of the share- 
holders, as in the present case, prepares a 
draft scheme. The draft scheme has to com- 
ply with the statutory requirements. After 
that, objections are invited to it. After hear- 
ing the objections the Divisional Canal Of- 
ficer can either approve the scheme, as 
originally prepared or approve it in a modi- 
fied form, the modifications being left- to him. 
This is clear from the language of sub-sec- 
tion (2) of Section 30-B of the Act. When we 
advert to Section 30-B (3) we find that the 
order approving the scheme as prepared 
under Section 30-A of the Act, by the Divi- 
sional Canal Officer is subject to revision by 
the Superintending Canal Officer. But the 
order rejecting the scheme, if that power is 
taken to be with the Divisional Canal Of- 
ficer, is not revisable. It is also: obvious that 
if a scheme is rejected on the same ground 
there would be no question of getting a 
second scheme on the same grounds prepar- ` 
ed under Section 30-A of the Act. There- 
fore, the intention of the framers of Sec- 
tion 30-B (2) of the Act, appears to be that, 
the only power that the Divisional Canal 
Officer can exercise is either to approve the 
draft scheme as such or to approve it with 
modifications. In the set up in which sub- 
section (2) of Section 30-B of the Act is 
placed, it is obvious that the power to re- 
ject the scheme was by implication excluded. 
The obiter observations in Dalip Singh 
Bhagwana’s case AIR 1968 Punj & Har. 526 
(supra) support our view. For facility of re- 
ference these observations are quoted below: 


a e 
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“It is further pointed out that if the 
word approved in Section 30-B and Sec- 
tion 30-C is not to be read as including the 
word ‘disapproved’ in the present cases the 
Divisional Canai Officer having prepared 
the draft schemes, he could not reject those 
schemes outright, and thus his orders would 
be against this statutory provision. How- 
ever, nobody has come forward to challenge 
the orders of the Divisional Canal Officer 
before this Court and this consideration 
cannot thus prevail. The validity or legality 
of the orders of the Divisional Canal Officer 
can only be seen when a challenge is made 
to the same which is not what is claimed by 
the petitioners in these petitions. The con- 
tention on the side of the respondents can- 
not prevail because of the Janguage used in 
Section .30-C and sub-section (3) of Sec- 
tion 30-B of the Act, Under Section 30-C 
what has to be published by the Divisional 
. Canal Officer is the particulars of the 

scheme approved by him and the object is to 
call upon the share-holders to implement the 
same. A scheme not approved or rejected can- 
not be implemented and if this argument on 
the side of the respondents was accepted, a 
part of S. 30-C would become redundant. Re- 
dundancy is not to be imputed to the legis- 
lature. Once this is the conclusion revision is 
only permitted under sub-section (3) of Sec- 
tion 30-B in regard to the scheme published 
under Section 30-C and if the conclusion is 
that a scheme disepproved or rejected can- 
not be published under Section 30-C there is 
no power of revision given by sub-section (3) 
of Section 30-B to the Superintending Canal 
Officer against the disapproval or rejection 
of a draft scheme.” 


5. It may be observed further that 
the legislature was aware of this lacuna and 
remedied the defect by an ordinance pub- 
lished in the Government Gazette of 10th 
December, 1970, wherein in Section 2, it was 
provided that in Section 30-B for sub-sec- 
tion (2), the following shall be substituted, 
namely,— 


“After considering such objections and 
suggestions, if any, the Divisional Canal Offi- 
cer shall approve, modify or reject the scheme 
within thirty days of the receipt of such ob- 
jections and suggestions, unless this period is 
extended by the Superintending Canal Offi- 
cer for good and sufficient reasons.” 
Sub-section (3) of Section 30-B was also sub- 
stituted and now reads thus— 


“The Superintending Canal Officer, may, 
suo motu at any time or on an application 
by any person aggrieved by the approved 
scheme, modified scheme or rejection thereof 
made within a period of thirty days from 
the date of publication of the particulars of 
the scheme or rejection thereof under Sec- 
tion 30-C, revise the scheme so published or 
pass such orders as he may deem fit: 

Provided that such revision shall not be 
made without affording the person affected 
an opportunity of being heard.” 


ATIR 


These amendments clearly show that there 
was a lacuna in the Act and it has been filled 
by the aroresaid amendments. The interpre- 
tation we have placed, on the Act as it stood 
et tke relevant time is fully justified. 

E For the reasons recorded above 
we allow this petition, quash the impugned 
crder of the Divisional Canal Officer, dated 
28th November, 1967. He is directed to pro- 
ceed with the draft scheme in accordance 
with law. : 


FREM CHAND JAIN, 
agree. 


J:— 7. I 
Order’ accordingly. 
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Gian Chand, Petitioner v. Tirath Ram 
Gupta, Respondent. 
Civil Revn. No. 986 of 1971, D/- 21-10- 


‘1971, to revise order of Joginder Singh Man- 


der, Dist. J., Chandigarh, D/- 19-8-1971. 

Index Note: — (A) Civil P. C. (1908), 
Order 8, Rule 1 — When the court adjourns 
a case to enable the defendant to file his writ- 
ten stetement it cannot be said that the ad- 
journment is necessarily given in pursuance 
of a request made by the defendant. 


i (Para 3) 
Index Note: — (B) Arbitration Act 
(1940), Section 34 — The main question 


under Section 34 to decide in most cases is 
also a matter falling within Section 33. The 
question under Section 34, therefore, can be 


. decidec in the same manner as is provided 


in Sec. 33 ie. on affidavits. (X-Ref:— Sec- 
tion 33). AIR 1959 Cal 423, Rel. on. 
(Para 4) 
Index Wote: — (©) Civil P. C. (1908), 
Order 18, Rule 4 — The procedure of re- 
cording evidence orally may be dispensed 
with if the parties agree to a decision on affi- 
davit ar when, in the absence of such an 
agreement, the court follows the procedure 
under Order 19. AIR 1960 SC 571, Rel. on. 
(Para 4) 
Cases Referred: Chronological Paras 
AIR 1660 SC 571 = (1960) 2 SCR 
841, Xhar.desh Spg. and Wvg. Mills 
Co. Ltd. v. Rashtriya Girni Kamgar 
Sangt, Ja gaon 4 
AIR 1959 Cal 423 = 63 Cal WN 527, 
Rungta Sons (P) Ltd. v. Jugometal 
Trg. Republike 4 


S. C. Goyal with Jagdish Batra, for 
Petitioner; 4. S. Anand with M. L. Sarpal, 
for Respondent. ; 

ORDFR:— Tirath Ram Gupta, the - 
plaintiff, brcught a suit out of which this 
petition hes arisen, against Messrs. Gian 
Chand Balmnkand for the latter’s ejectment 
from a shor-cum-flat designated by No. 7 
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and situated in Sector 18-C, Chandigarh, as 
also for the recovery of a sum of Rs. 575.90 
on account of arrears of rent and damages 
for unauthorised use and occupation of the 
same property. Gian Chand petitioner was 
served with a summons which was address- 
éd to the defendant firm, on the 9th of June, 
1971, when a copy of the plaint was deliver- 
ed to him. The summons required the defen- 
dant firm to appear in Court on the 15th of 
June, 1971, and to file its written statement. 
On the date last mentioned Shri V. P. 
Gagneja, Advocate, appeared on behalf of 
the plaintiff at the hearing whereat the peti- 
tioner was present in Court along with Shri 
R. S. Verma, Advocate, when the trial Court 
passed the following order: 


“For written statement to, come up on 
28-6-1371.” 

On the 28th of June, 1971, counsel for 
the parties appeared in Court and an ap- 
plication under Section 34 of the Arbitra- 
tion Act (hereinafter referred to as the Act) 
was filed on behalf of the petitioner. The 
allegations made in that application were that 
“during the month of April, 1971,” the plain- 
tiff had contacted the petitioner with a de- 
mand for enhancement of the rent of the 
premises in dispute from Rs. 350/- to Rupees 
450/- per mensem, that the two of them 
could not agree on the rate of future rent 
and that after some discussion they entered 
into an agreement which was reduced into 
writing and according to which “two shop- 
keepers of the market, one to be appointed 
by each party, as arbitrators” were to decide 
“the dispute regarding enhancement of rent 
and ejectment after verifying of rent of other 
shops in the market”. It was also averred in 
the application that the written agreement 
was handed over to the plaintiff. The prayer 
made by the petitioner, who asserted that he 
was at the time of the application and ear- 
lier “ready to perform the agreement of 
arbitration on his part”, was that the matters 
in dispute between the parties be referred to 
the arbitrators as agreed upon. This applica- 
tion was accompanied by an affidavit. 

The Court directed the plaintiff to file 
his reply to the application on the Sth of 
July, 1971. On that date the plaintiff filed 
in court a stamped application headed: 

“Reply of the application under Sec- 

tion 34 of the Indian Arbitration Act, and 
application under Section 33 of the said. Act 
on behalf of the plaintiff-respondent.” 
In this application the alleged arbitration 
agreement was stoutly denied and it was pray- 
ed that the suit be proceeded with. In the 
accompanying affidavit the same stand was 
‘reiterated. The order passed by the trial 
Court at the hearing was: : 

“Reply filed. In his reply-cum-applica- 
tion under Section 33 of the Indian Arbitra- 
tion Act the plaintiff has made a prayer that 
the question of existence of the arbitration 
agreement be decided on affidavits. Parties 
should file the affidavits. To come up on 
12-7-1971.” 
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When the case was taken up on the 12th 
of July, 1971, in the presence of the counsel 
for the parties, an afidavit sworn by the de- 


.fendant was filed by his counsel while the 


counsel for the plaintiff stated that he did 
not want to file any fresh affidavit. The 
case was adjourned for arguments to the 19th 
of July 1971, and after hearing learned 
counsel for the parties, the trial Court dis- 
missed the application made by the petitioner 
under Section 34 of the Act on the 22nd of 
July, 1971, with the finding that in fact no 
agreement to refer the matters in dispute be- 
tween the parties to arbitration was ever ar- 
Tived at and that the application had been 
filed merely to delay the proceedings in the 
suit. This finding was upheld in appeal by 
the learned District Judge, Chandigarh, who 
further came to the conclusion that the ap- 
plication made by the petitioner to the trial 
Court could not proceed inasmuch as the 
petitioner had taken a step in the proceed- 
ings of the suit on the 15th of June, 1971, 
by making a request which was accepted, 
for an adjournment to enable him to file the 
written statement. It is against the orders of 
the two Courts below that the petitioner 
has come up in revision to this Court. 


2. Mr. Siri Chand Goyal, learned 
counsel for the petitioner, has raised the fol- 
lowing points before me: 


_ (a) On the 15th of June, 1971, the Court 
adjourned the case of its own accord and 
not because any request in that behalf was 
made by the petitioner so that all that the 
petitioner did on that date was that he put 
in appearance in court in the company of 
his counsel and went away when the Court 
ordered ‘that the written statement be filed on 
the 28th of June, 1971. 


(b) Not having asked for an adjournment 
of the case enabling him to file his written 
statement, the petitioner could not be said to 
have taken any step in the proceedings with- 
in the meaning of Section 34 of the Act 
merely because he and his counsel appeared 
at the hearing whereat the proceedings were 
adjourned by the Court suo motu with an 
order that written statement be filed on the 
28th of June, 1971. 


: (c) The order of the trial Court requir- 
ing the parties to furnish evidence on affida- 
vits was without jurisdiction as were the 
impugned orders which were passed not on 
any evidence recorded in the case in the man- 
ner provided by Rule 4 of Order 18 of the 
Code of Civil Precedure but on the affidavits 
furnished by the parties. 


(d) The impugned orders were erroneous 
on merits. From the statements sworn by 
the parties it could not be deduced that no 
agreement to refer their disputes to arbitra- 
tion had been entered into by them. 


3. Point (a) is not without substance. 
There is nothing on the record to indicate 
that on the 15th of June, 1971, the case was 
adjourned in pursuance of any request made 
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by the petitioner. Had any request been 
made, it would kave been mentioned by the 
trial Court in its order which is silent about 
it. It is true that usually a court does not 
adjourn a case on a hearing on which the 
written statement is to be filed to another 
day for the same purpose without a request 
in that behalf being made by the defendant 
but then that cannot be adopted as an inva- 
riable rule. In any case I do not think it will 
be safe to hold that the adjournment was 
given in pursuance of a request made by the 
petitioner when the order granting the ad- 
journment does not mention any such re 
quest. i 


4. Now I shall take up a conside- 
tation of point (c) which I find to be with- 
out merit. Sections 33 and 34 of the Act 
state:— . : 

“33. Any -party to an arbitration agree 
ment or any person claiming under him 
desiring to challenge the existence or validity 
of an arbitration agreement or an award or 
to have the effect of either determined shall 
apply to the Court and the-Court shall decide 
the question on affidavits: l 

Provided that where the Court deems it 
-just and -expedient it may set down ‘the ap- 
plication for hearing on other evidence also, 
and it may pass such orders for discovery 
and particulars as it may do in a suit. 


34, Where any party to an arbitration 
agreement or any person claiming under 
him commences any legal proceedings against 
any other party to the agreement or any per- 
son claiming under him in respect of any 
matter agreed to be referred, any party to 
such legal proceedings may, at any time be- 
fore filing a written statement or taking any 
other steps in the proceedings, apply to the 
judicial authority before which the proceed- 
ings are. pending ta stay proceedings; and if 
satisfied that there is no sufficient reason 
why the matter should not be referred in ac- 
cordance with the arbitration agreement and 
that the applicant was, at the time when the 
proceedings were commenced, and still re- 
mains, ready and willing to do all things ne- 
cessary to the proper conduct of the arbitra- 
tion such authority may make an order stay- 
-ing the proceedings.” 


It would be seen that although Section 34 
does not state the manner in which the judi- 
cial authority concerned is to satisfy itself 
that there is no sufficient reason why the 
matter should not be referred in accordance 
with the arbitration agreement, etc., Sec. 33 
authorises the Court to determine the exis- 
tence or validity of an arbitration agreement 
or an award or the effect of either, solely 
on affidavits. Under Section 34 the main 
question which the Court would be called 
upon to decide in most cases is the existence 
of the arbitration agreement which is also a 
matter falling within the ambit of Section 33 
and it appears to me that there is no reason 
why the matter should not be decided when 
agitated under Section 34 in the same man- 
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ner as is provided in Section 33, ie., on affi- 
davits, even though the occasion for the ap- 
plication of one of these sections may have 
nothing to do with that which sets into ope- . 
ration the other of them. Section 33 is in- 
tended te come into play when there is no 
suit pending and it enables a party to chal- 
lenge the existence and validity of an arbi« 
tration agreement or an award or to have 
the effect of either determined, and the right 
which it confers on a party is not condition- 
ed by the pendency of any litigation between 
that party and another, while Section 34 is 
inapplicable to a case of that type and an 
application under it can be made only by a 
party to a dispute arising in a legal pro- 
ceeding which, according to that party, is 
liable to be referred to arbitration by reason `’ 
of any agreement between that party and{- 
another. The difference in the circumstances 
which make the two sections applicable, how- 
ever, does not furnish any criteria for deter- 
mining the -procedure which the Court is to 
follow for arriving at a decision of the 
questions relating to the existence, etc., -of 
the arbitration agreement. It thus appears 
to me thet the Court is fully competent 
while acting under Section 34 to follow the 
same procedure as is mentioned’ in Section 
33, namely, to decide the questions involv- 
ed on affidavits. This was also-the view 
taken by Bachawat, J., (as he then was) with 
whom K. C. Das Gupta, C. J., agreed, in 
Rungta Sons (P.) Ltd. v. Jugometal ‘Trg. 
Republike, ATR 1959 Cal 423, although no 
reasons in support of the view are given. 


_ therein. 


It is true, as is contended by Mr. Goyal, 
that ordinarily evidence has to be recorded 
viva voce in Court as provided in Rule 4 
of Order XVIII of the Code of Civil Pro- 
cedure but that procedure may be dispensed 
with if the parties agree to a decision on 
affidavits or when, in the absence of such 
an agreement, the Court follows the proce- 
dure described in Order XIX of the Code. 
(In this connection see Khandesh Spinning 
and Weaving Mills Co. Ltd. v. Rashtriya 
Girni Kamgar Sangh, Jalgaon, AIR 1960 
SC 571, Rule 1 of Order XIX of the Code 
enables a Court to order at any time for 
sufficient reason that any particular fact or 
facts may be proved by affidavit and when 
recourse is had by a Court to that rule the 
procedure in Rule 4 of Order XVII stands 
dispensed with subject, however, to the right 
of a party who bona fide desires the pro- 
duction of a witness for cross-examination 


_to have such witness examined in Court and 


not on affidavit. It was presumably under 
Rule 1 of Order XIX that the Court of 
first instance passed: its order dated 5th of 
July, 1971, requiring the parties to file their 
affidavits in proof or disproof of one single 
fact, namely, the existence of the arbitra- 
tion agreement. To that order no excep- 
tion was taken by or on behalf of the peti- 
tioner who, as already stated, filed his affi- 
davit on the 12th of July, 1971, to which 
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date the case had been adjourned for the 
purpose. Even if it be held, therefore, that 
the provisions of Section 33 of the Act, 
which enable a Court to decide questions 
of the existence, validity or effect of an 
arbitration agreement solely on affidavits, 
could not have been pressed into service 
by the Court of first instance while acting 
under Section 34 of the Act, it must be held 
that the procedure adopted by that Court 
was in conformity with the Jaw, sanctioned 
as it was by the provisions of Rule 1 of 
Order XIX. i 


5. Point (d) is also without force. 
The matter is concluded by concurrent find- 
ings of fact given by the Courts below and 
I do not see any reason to differ from the 
conclusion arrived at by them. I may add, 
however, that an analysis of the allegations 
made in the affidavit filed by the petitioner 
in support of his application under Sec. 34 
of the Arbitration Act makes it clear that 
they are baseless and have been concocted 
merely to delay the proceedings. Had it 
been otherwise, the story set up by the peti- 
tioner could not have lacked certain essen- 
tial details, namely, the date of the arbitra- 
tion agreement, the names of the persons in 
whose presence it was entered into and the 
names of the scribe and the marginal wit- 
pesien, which find no mention in the aff- 

avits. 


The matter may be looked upon from 
another angle. The relations between land- 
lords and tenants in Chandigarh are govern- 
ed by the principles underlying the provi- 
sions of the Transfer of Property Act and 
are not subject to the provisions of the 
East Punjab Urban Rent Restriction Act or 
any such other piece of legislation confer- 
ting special benefits on tenants. The plain- 
tiff could, therefore, successfully eject the 
petitioner through a suit instituted by him 
at any time after serving the petitioner with 
a short notice. The petitioner was, there- 
fore, at a disadvantage which he could 
escape by recourse to the terms of the arbi- 
tration agreement, if any was entered into 
by the parties, so that in that case he would 
have retained the agreement himself and 
not allowed the plaintiff to pocket the same. 
As it is, there is no reason why the agree- 
ment could not have been executed in dupli- 
cate and the defendant armed with one of 
the counterparts. Normally it would also 
have been executed on a stamped paper the 
details of the transaction of the purchase of 
which would have found a mention in the 
affidavits which is not so. The conclusion 
is irresistible that no agreement was really 
entered into and that one has been set up 
merely to gain time. 


6. In view of what I have said 
above, I need not go into point (d) which 
is left undecided. 


7. In the result the petition fails and 
is dismissed with costs. The parties are 
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directed to appear before the trial Court on 
the 5th November, 1971. 


Petition dismissed. 
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Amar Singh, Appellant v. Chhaju Singh 
and another, Respondents. LE 

Second Appeal No. 444 of 1965, DJ- 
31-1-1972, decided by Full Bench on order 
of reference made by C. G. Suri, J. on 
5-2-1971. 

Index Note:— (A) Evidence Act (1872), 
Sections 50 and 60 — Proof of relationship 
— Opinion expressed by conduct — Who 
Ser pove — Testimony of witness — Ex- 
ent of. 


Brief Note:— (A) (Per Full Bench):— 
In order to prove the relationship of one 
person to another, a witness appearing in 
Court can make a statement to prove the 
conduct of another person having special 
means of knowledge about the disputed 
relationship when that conduct expresses the 
opinion of that person about the relation- 
ship. 

(Per Suri and Mahajan, JJ., Sodhi, J. 
Contra)}:— The witness appearing in Court 
need not in all cases confine his testimony 
to his own conduct as expressive of his own 
opinion with regard to the existence of dis- 
puted relationship; he may extend it to the 
conduct of others. (Paras 21, 31, 32, 38) 


What is relevant under Section 50 of 
the Evidence Act and can be proved, is con- 
duct or outward behaviour of a person who 
has special means of knowledge. The opin- 
ion which that person holds is merely the 
outflow of his conduct. Thus, the material 
evidence is of conduct, which can be of the 
witness himself or of another person regard- 
ing whose conduct the witness is deposing. 
It is from the conduct as established on evi- 
dence that the Court has to form an opinion 
as to relationship. It is not necessary that 
the person whose conduct leads to the opin- 
ion relevant under Section 50 of the Evi- 
dence Act must appear as a witness or he 
must be dead before some one else can 
prove that conduct in terms of Section 60 
of the Evidence Act. AIR 1959 SC 914, 
Explained and relied on; (1968) 70 Pun LR 
83, Overruled. (Para 36) 


Sodhi, J.:— Under Section 50 of the 
Evidence Act it is the opinion of the wit- 
ness appearing in Court to prove the exist- 
ence of any disputed relationship that is 
Televant provided he has special means of 
knowledge on the .subject as a member of 
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the family or otherwise and his opinion is 
expressed by his own conduct and not that 
-the conduct of others can be taken into 
consideration in determining the relevancy 
of his opinion. In other words, it is the 
opinion of the witness expressed by his own 
conduct that is relevant under Section 50. 
(Para 9) 

The conduct of a person wholly un- 
connected with the family or having no 
special means of knowledge about the alleg- 
ed relationship will be absolutely irrelevant 
and not lending any assurance in determin- 
ing the relationship. The offered item is 
the conduct of a third person and it is not 
admitted under Section 50 as the opinion 
of the witness who gives evidence with re- 
gard to that conduct but only as a fact ob- 
served by the witness whatever be the state 
of mind of the person to whose conduct 
reference is being made. In other words, 
it is not evidence of the opinion of another. 

(Para 10) 

Index Note:— (8) Interpretation of Sta- 
tates — Headings of Parts and Chapters — 
Use of, as against use of illustrations to sec- 
tions. 

Brief Note:— (B) (Suri,.J.):—A clue or 
guidance can be had from the scheme `of 
arrangements or headings of Parts and 
Chapters in the Act only if the language of 
the ‘section to be interpreted is not clear 
enough, but where the Legislature has itself 
tried to make its meaning clear by provid- 
ing illustrations under the section, then 
those illustrations may appear to furnish a 
better clue to the meaning sought to be 
conveyed by the language of the section 
than the setting in which the section ap- 
pears in the Act or the headings that the 
sections, parts or chapters carry. (Para 16) 
Cases Referred: Chronological Paras 
(1968) 70 Pun LR 83 = 1968 Cur LJ 

162, Ajaib Singh v. Mann Singh 2, 7, 14 
AIR 1959 SC 914 = 1959. Supp (2). 


SCR 814, Dolgobinda Paricha v: ' 
Nimai Charan 2, 4, 5, 7, 8, 11, 15. 
17, 35, 36, 37 


AIR 1954 SC 601, Sitaji v. Bijendra 
Narain : 

AIR 1952 Orissa 75, Natbar Paricha 
v. Nimai Charan 17, 18, 

AIR 1943 Cal 76 = ILR (1942) 2 Cal 
299, Chandu Lal v. Khalilur Rah- 


man 5, 37 
AIR 1937 PC 201 = 1937 Mad WN 

-1271, Rokkam Lakshmi Reddi v. 

R. Venkata Reddi 6, 37 
(1886) ILR 9 Mad 9, Queen Empress 

v. Subbarayan 6, 11, 22, 37 
126 NY 552; SE 1024, Esenlorted v. 

Clum 19 


Joginder Singh Wasu with R. K. Chhib- 
bar and S. K. Pipat, for Appellant; Hira 
Lal Sibal, Sr. Advocate with R. C. Setia and 
Birinder Singh, for Respondents. 

H. R. SODHI, J.:— The following 
two questions of law have been referred to 
Full Bench by my brother Suri, J. :— 


A.I. R, 


(1) Is it necessary that the statement of 
a witness is to be confined only to his own 
conduct as expressive of his own opinion 
with regard to the existence of the disputed 
relationship? 

(2) Whether in cases where it becomes 
necessary to prove the relationship of one 
person to another, a witness appearing in 
Court can make a statement to prove the 
conduc: of another having special means 
of knowledge about the disputed relation- 
ship when that conduct expresses the opinion 
of that person about the relationship? 


2. The necessity for reference arose 
because of a doubt having been cast in the 
course cf arguments before the learned 
Single Judge in this Regular Second Appeal 
about the correctness of a Single Bench 
judgment of this Court in Ajaib Singh v. 
Mann Singh, (1968) 70 Pun LR 83, purport- 
ed to be based on the ratio of the Supreme 
Court judgment in Dolgobinda Paricha v. 
Nimai Charan Misra, AIR 1959 SC 914. 


3. Facts have been elaborately stated 
in the order of reference but a few of them 
as are necessary for the disposal of the re- 
ference may be stated hereunder. The main 
case will ultimately be decided by the learn- 
ed Single Judge, after answers have been 
given by the Full Bench. 


4. Bhura son of Hira resident of 
village Siihuwal, District Patiala, a sonless 
proprietor died without leaving a widow, on 
16th June, 1962. Chajju Singh and others, 
defendant-respondents, claiming to be colla- 
terals of Bhura deceased took possession of 
his land. Amar Singh and others, plaintiffs, 
instituted a suit for possession against the 
defendants it being pleaded by them that 
the latter were in unlawful and forcible pos- 
session of the suit land and that the plain- 
tiff-appellanats being the children of Mst, 
Partapi who was Bhura’s real sister and 
had . predeceased him were entitled to re- 
cover possession as heirs of the deceased. 


' The defendants denied that the plaintiffs 


were children of Mst. Partapi or that their 
mother was in any way related to Bhura. 
Relationshis of the plaintiffs with Mst. Par- 
tapi and that of Mst. Partapi with the de- 
ceased, therefore, came in dispute. An issue 
was framec by the trial Court to the effect 
whether the plaintiffs are the heirs of Bhura 
Singh decezsed and as such entitled to suc- 
ceed to the property in dispute. Evidence 
was led to establish relationship of the 
plaintiffs with Mst. Partapi and that of the 
latter with Bhura. The evidence so pro- 
duced included statements of witnesses who 
deposed with respect to variety of facts 
including conduct of Bhura deceased in re- 
gard to the daughters of Mst. Partapi as 
evidenced at the time of the marriages of 
the said daughters. For instance, it was 
stated that Bhura had come with Nanki 
Chhak (presents from the maternal uncle or 
maternal grandfather). It was said that 
Bhura had been treating these girls as his 
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nieces. Mst. Partapi was married in village 
Bahaman Majra and villagers from that 
village made statements to depose that 
Bhura used to visit Mst. Partapi in that vil- 
lage and call her as his sister and that the 
latter would call him as her brother. It is 
not necessary to refer to the details of the 
statements of different witnesses as to an- 
swer the reference; it is not necessary to do 
so. The trial Court held the relationship of 
the plaintiffs with Bhura deceased proved 
whereas the Court of first appeal took a 
contrary view. The statements of some wit- 
nesses were held by the lower appellate 
Court to be inadmissible in evidence as they 
did not conform to the provisions of Sec- 
tion 50 read with Section 60 of the Indian 
Evidence Act, 1872, referred to hereinafter 
as the Act. In discarding evidence regard- 
ing disputed relationship, reliance was plac- 
ed by the Court of first appeal on the judg- 
ment .in Dolgobinda Paricha’s case, AIR 
1959 SC 914 (supra). It was consequently 
held that the plaintiffs were not proved to 
be the children of the sister of Bhura. 
When the matter came up in second appeal 
before Suri J., the same question about the 
admissibility of evidence was raised and it 
is in these circumstances that the questions 
of law propounded by the learned Judge are 
before the Full Bench. 

5, Answers to the questions depend 
on interpretation of Sections 50 and 60 of 
the Act and also on an understanding of 
the true import of the decision of their 
Lordships in Dolgobinda (Paricha’s case, 
AIR 1959 SC 914. The provisions of these 
two sections, it is necessary to reproduce at 
this stage for facility of reference:— 

“50. When the Court has to form an 
opinion as to the relationship of one person 
to another, the opinion, expressed by con- 
duct, as to the existence of such relation- 
ship of any person who, as a member of 
the family or otherwise, has’ special means 
ay knowledge on the subject, is a relevant 
act: 

Provided that such opinion shall not 
be sufficient to prove a marriage in proceed- 
ings under the Indian Divorce Act, or in 
“prosecutions under Sections 494, 495, 497 
or 498 of the Indian Penal Code.” 

xx 


XX XxX 

“60. Oral evidence must, in all cases, 
whatever, be direct; that is to say— 

If it refers to a fact which could be 
seen, it must be the evidence of a witness 
who says he saw it; 

If it refers to a fact which could be 
heard, it must be the evidence of a. witness 
who says he heard it; 

If it refers to a fact which could be 
perceived by any other sense or in any 
other manner, it must be the evidence of a 
witness who says he perceived it by that 
sense or in that manner; 


If it refers to an opinion or to the 


grounds on which that opinion is held, it 
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must be the evidence of the person who 
holds that opinion on those grounds: 

Provided that the opinions of experts 
expressed in any treatise commonly offered 
for sale, and the grounds on which such 
opinions are held, may be proved by the 
production of such treatises if the author 
is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be 
called as a witness without an amount of 
delay or expense which the Court regards 
as unreasonable: 

Provided also that, if oral evidence 
refers to the existence or condition of any 
material thing other than a document, the 
Court may, if it thinks fit, require the pro- 
duction of such material thing for its ins- 
pection.” f 
Section 60 lays down the basic rule of law 
of evidence that to prove any fact in a 
Court it is the best evidence that must be 
produced and such evidence is always the 
direct one. Evidence is direct when a wit- 
ness deposes to a fact which he has perceiv- 
ed with his own senses, as stated in the said 
section. This excludes evidence of reputa- 
tion, opinions and beliefs of individuals in 
order to prove the existence of any fact to 
which such reputation, opinion or belief 
relate unless reputation, opinion or belief is 
itself relevant. Evidence of reputation, 
opinion or belief falls in the category of 
what is commonly called hearsay evidence. 
This section further specifically provides 
that whenever an opinion evidence is made 
admissible, it must be the evidence of a per- 
son who holds opinion on particular grounds 
tuling out thereby the admissibility of evi- 


dence about the opinions of others. The 
first proviso permits the production of 
treatises commonly offered for sale and 


containing opinions of. experts if the author 
is dead or cannot be found or has become 
incapable of giving evidence or cannot be 
called as a witness without an amount of ’ 
delay or expense which a Court, in the cir- 
cumstances of the case, considers unreason- 
able. Sections 45 to 50 deal with cases 
where opinions are relevant to assist the 
Court to form its own opinion with regard 
to the fact or facts in issue before it. Since 
the weight to be attached to the opinion 
must necessarily depend on the reasons on 
which the opinion is founded, Section 51 
provides that whenever the opinion of any 
living person is relevant, the grounds on 
which such opinion is based is also relevant. 
“Opinion”, as observed by their Lordships 
of the Supreme Court in Dolgobinda Pari- 
cha’s.case (supra) means “something more 
than mere retailing of gossip or of hearsay; 
it means judgment or belief; that is, a belief 
or a conviction resulting from what one 
thinks on a particular question”. Opinions 
of persons who are dead cannot be found 
or have become incapable of giving evid- 
ence or whose evidence cannot be procur- 
ed without an amount of delay or expense 
considered by the Court to be unreasonable 
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have in certain cases been made admissible 
under Section 32 of the Act. Whenever an 
opinion is made relevant, conditions have 
-been laid down by the legislature to provide 
a check to the letting in of all loose gossips 
or hearsay to reasonably assure that opin- 
ions so expressed may help the Court in 
arriving at a conclusion about the existence 
of a fact in issue. To establish genealogy 
evidence of repute prevailing in the family 
and neighbourhood is admissible under the 
common law of England and treated as a 
presumptive evidence thereof. Family con- 
duct and treatment indicate acknowledg- 
ment of a particular relationship in the 
family and declarations or statements made 
by family members or by any knowledge- 
able sources are used to prove the truth of 
the matter stated therein. It is indeed con- 
sidered to be original evidence showing the 
conduct of the person who made such a 
declaration amounting to acknowledgment 
by the family but all that is necessary is 
that the sources from which the declaration 
about family relationship came must be 
competent sources. Such evidence carries 
with it the circumstantial probability of 
trustworthiness. Evidence of general repu- 
tation as such is not made admissible as 
proof of relationship and position in this 
country where the law of evidence has been 
codified is not different in this respect. 
Under the restricted rule as contained in 
Section 50, when a Court has to form an 
opinion about the existence of relationship 
of one person to another, the Opinion ex- 


pressed by conduct about such relationship - 


has been made relevant but before such 
opinion can be Jet in as evidence, it has to 
be proved that the person whose opinion 
is sought to be made relevant is a member 
of the family or has otherwise special means 
of knowledge on the subject. It will be 
an unsafe and rather a dangerous proposi- 
tion, save in cases of recognised exceptions, 
if a witness were allowed to depose with 
regard to the opinion of another when there 
are no means to test the correctness of that 
opinion unless the latter were to appear in 
Court as a witness and is subjected to cross- 
examination in regard to the grounds on 
which that opinion is based. The cross- 
examination of the witness deposing to the 
opinion of another can only weaken his 
statement but the assertion of the witness 
will still stand without there being means 
available to counteract the same. This is 
why Section 60 provides that the opinion 
evidence must also be direct or, in other 
words, it must be the evidence of the per- 
son who holds that opinion. What is im- 
portant under Section 50, therefore, is the 
conduct of the witness, such conduct being 
the outward manifestation of the state of 
mind of that witness. It is such conduct 
which can reasonably be supposed to have 
been willed by the belief or opinion that is 


made relevant. The following observations 
were made in Chandu Lal Agarwala v. Kha- 


-© conduct’, 


the High Court met with no success. 
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lilur Rahman, AIR 1943 Cal 76, which de- 
cision was approved by their Lordships of 
the Supreme Court in Dolgobinda Paricha’s 
case:— 
“The offered item of evidence is ‘the 
but what is made admissible in 
evidence is ‘the opinion’, the opinion as ex- 
pressed by such conduct. The offered item 
of evidence thus only moves the Court to 
an intermediate decision: its immediate 
effect is only to move the Court to see if 
this conduct establishes any ‘opinion’ of the 
person, whose conduct is in evidence, as to 
the relationship in question. In order to 
enable the Court to infer ‘the opinion’, the 
conduct must be of a tenor which cannot 
well be supposed to have been willed with- 
out the inner existence of the ‘opinion’. 
When the conduct is of such a tenor, 


‘the Court only gets to a relevant piece of 


evidence, namely, ‘the opinion of a person’. 
It still remains for the Court to weigh such 
evidence and come to its own opinion as to 
the ‘facttm probandum’*—as to the relation- 
ship in question.” 

The combined effect of Sections 50 and 60 
of the Act came up for consideration be- 
fore their Lordships in Dolgobinda Paricha’s 
case. -A dispute arose in that case as to 
whether the plaintiffs who were respondents 
in the appeal were the sons of the daughters 
of Lokerath Paricha. It required further 
determination of the question whether 
Ahalva, Brindabati and Malabati were 
daughters of Lokenath Paricha or daughters 
of Baidyanath Misra. Satyanand was the 
last male owner of the property in dispute 
on whose death his mother Haripriya suc- 
ceeded tc the estate. Lokenath Parichha 
was the husband of Haripriya. Haripriya 
sold a portion of the property inherited by 
her and z suit was instituted by the rever- 
sioners of Lokenath Parichha challenging 
the alienstion. This suit was decreed and 
the alienation declared to be without neces- 
sity and not binding on the  reversioners 
after the death of Haripriya. Oral and 
documentary evidence was ied to prove the 
alleged relationship of the plaintiffs and on 
a consideration of the same the Subordi- 
nate Judge reached the conclusion that they 
were proved to be sons of the daughters of 
Lokenath Parichha and on that finding the 
suit was decreed. The High Court affirmed 
the finding on appeal and an appeal to the 
Supreme Court on a certificate granted by 
Ora 
evidence about relationship: consisted of the 
testimeny of three witnesses, namely, Janar- 
dan Misra, Sushila Misrain and Dharani- 
dhar Misra. The High Court relied only on 
the evidence of Dharanidhar Misra which 
it considered to be admissible but rejected 
that of the other two on the ground that 
it did not conform to the requirements of 
Section 50. The view taken by the High 
Court was that the depositions of the two 
witnesses, Janardan Misra and Sushila Mis- 
rain were “based upon their having heard 
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the declarations of such members of thg 
family as were their contemporaries or upon 
the tradition or reputation as to family des- 
cent handed down from generation to gene- 
ation and recognised and adopted by the 
family generally. This may partly, if not 
wholly be based upon conduct within the 
meaning of Section 50, such as treating and 
Tecognising the mothers of the plaintiffs as 
Lokenath’s daughters, and the plaintiffs as 
his daughters’ sons. They, judged from 
their respective ages, could not be consider- 
ed to have direct knowledge of the matters 
in issue”. The learned Judge who deliver- 
ed the judgment of the Court scanned the 
evidence of éach witness closely and observ- 
ed that “they have in no way deposed about 
such conduct of the members of the family 
of Lokenath as could be attributed to the 
knowledge or belief or consciousness of 
those who had special means of knowledge 
of the relationships or that the relationship 
was recognised and adopted by the family 
generally.” . 

6. Before the Supreme Court an 
argument was raised that evidence of none 
of the witnesses was admissible within the 
meaning of Section 50 of the Act. Their 
Lordships discussed the scope of Sections 50 
and 60 and accepted as correct the obser- 
vations of the Privy Council in Rokkam 
Lakshmi Reddi v. Rokkam Venkata Reddi, 
AIR 1937 PC 201, wherein it was stated 
that Section 50 does not make evidence of 
mere general reputation (without conduct) 
admissible as proof of relationship. The 
essential requirements of Section 50 have 
been laid down by their Lordships in the 
following terms: 

(1) There must be a case where tha 
court has to form an opinion as to the rela« 
tionship of one person to another; 

(2) in such a case, the opinion express- 
ed by conduct as to the existence of such 
relationship is a relevant fact; 

(3) but the person whose opinion ex- 

pressed by conduct is relevant must be a 
person who as a member of the family or 
Otherwise has special means of knowledge 
on the particular subject of relationship; in 
other words, the person must fulfil the con- 
dition laid down in the latter part of the 
section. Jf the person fulfils that condition, 
then what is relevant is his opinion express- 
ed by conduct.” 
Reference was then made by their Lord- 
ships to Section ‘60 appearing in Chapter 
TV of the Act and in this context it is use- 
ful to quote their observations hereunder 
in extenso:— 

“It appears to us that that portion: of 
Section 60 which provides that the person 
who holds an opinion must be called to 
prove his opinion does not necessarily de- 
limit the scope of Section 50 in the sense 
that opinion expressed by conduct must be 
proved only by the person whose conduct 
expresses the opinion. Conduct, as an ex- 
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ternal perceptible fact, may be proved either 
by the testimony of the person himself 
whose opinion is evidence under Section 50 
or by some other person acquainted with 
the facts which express such opinion, and 
as the testimony must relate to external 
facts which constitute conduct and is given 
by persons personally acquainted with such 
facts, the testimony is in each case direct 


‘within the meaning of Section 60.” 


Hutchins, ¥. had observed in Queen-Empress 
v. Subbarayan, (1886) ILR 9 Mad 9, “that 
proof of the opinion, as expressed by con- 
duct, may be given, seems to imply that the 
person himself is not to be called to. state 
his own opinion, but that, when he is dead 
or cannot be called, his conduct may be 
proved by others”. This observation was 
not accepted by their Lordships as a correct 
enunciation of law it being observed that 
“we do not agree with Hutchins J. when he 
says that the section seems to imply that 
the person whose -opinion is a relevant fact 
cannot ‘be called to state his own opinion 
as expressed by his conduct and that his 
conduct may be proved by others only when 
he is dead or cannot be called”. 


The specific rejection of the limitation plac- 
ed by Hutchins J. leaves no room for doubt 
that a witness can, under Section 50, be 
called to state with regard to his own opin- 
ion but such opinion will be relevant only 
if it is expressed in conduct. The Supreme 
Court reiterated what it had observed earlier 
in Sitaji v. Bijendra Narain Choudhary, 
AIR 1954 SC 601, some observations from 
which may be reproduced here as well with 
advantage:— ` 


“A member of the family can speak 
in the witness box of what he has been told 
and what he has learned about his own 
ancestors, provided what he says is an 


. expression of his own independent opinion 


(even though it is based on hearsay derived 
from deceased, not living persons) and is 
not merely repetition of the hearsay opinion 
of others, and provided the opinion is ex- 
pressed by conduct. His sources of infor- 
mation and the time at which he acauired 
the knowledge (for example, whether before 
the dispute or not) would affect its weight 
but not its admissibility. This is, therefore, 
legally admissible evidence which, if believ- 
ed, is legally sufficient to support the find- 
ing.” 

7. The tests as indicated above were 
applied by their Lordships to the statements 
of all the three witnesses, namely, Janardan 
Misra, Sushila Misrain and Dharanidhar 
Misra, in Dolgobinda Paricha’s case, AIR 
1959 SC 914 and the same were held to be 
admissible. Janardan Misra and Dharani- 
dhar Misra were held to have special means 
of knowledge. Janardan Misra had said 
that he attended the marriage of Malabati, 
daughter of Lokenath, when Lokenath was 
living.. He further said that he was present 
when the first two daughters of Malabati 
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were married and also at the time of the 
Upanayan ceremonies of plaintiffs 1 and 2. 
According to this witness, Shyam Sundar 
Pujari, a son of a sister of Lokenath, acted 
as a maternal uncle at the time of the marri- 
ape of the eldest daughter of Malabati and 
Dayasagar Misra carried Radhika, second 
daughter of Malabati, at the time of her 
marriage. The evidence of the opinion of 
Janardan Misra as expressed by his conduct, 
namely, his attending the marriage of Mala- 
bati as daughter of Lokenath and his at- 
tending the marriages and Upanayan cere~ 
monies of the grand-children of Lokenath, 
was held to conform to the requirements of 
Section 50. It was observed that Janardan 
Misra could not be deemed to have attend- 
ed the marriages and ceremonies as a casual 
invitee, but as a member of the family who 
was present since he believed that Malabati 
was a daughter of Lokenath and the others 
were grand-children of Lokenath with re- 
gard to whom he deposed in Court. Dha- 
ranidhar Misra was the maternal uncle of 
Janardhan Misra. He too had attended the 
marriages of Radhika and Sarjoo, and the 
“thread” ceremonies of Lakshminarayan and 
Nimai. He had also attended the “gansana” 
and marriage feasts of Mandhata’s daught- 
ers. The attendance of the witness on these 
occasions was held to be evidence of con- 
duct expressive of his opinion. It was the 
conduct of the witnesses that was through- 
out being considered by their Lordships in 
judging the relevancy of the statements of 
those witnesses under Section 50. P. C. 
Pandit J., if it may be said with all respect, 
was, therefore, right in holding in Ajaib 
Singh’s case, (1968) 70 Pun LR 83 (supra) 
that “it is the witness’s opinion based on his 
own conduct—his outward or external be- 
haviour towards the persons whose relation- 
ship was to be established—that would be 
-relevant. The conduct must be of such a 
type that must show to the Court that the 
witness himself was convinced about the 
said relationship”. The condition precedent 
to admissibility of such evidence, of course, 
is that the witness must have special means 
of knowledge with regard to the existence 
of the disputed relationship whether as a 
member of the family or otherwise. 


The result is that it is the opinion 
of the witness that is relevant provided that 
opinion is expressed by conduct. 


8. After cansidering the matter in 
the light of the ratio of the decision in Dol- 
gobinda Paricha’s case, AIR 1959 SC 914, 
it is wholly futile to refer to other decisions 
either taking the same or the contrary view 
as it is the law as laid down by their Lord- 
ats of the Supreme Court that is to pre- 
vail. 


Eg, For the foregoing reasons, the 
answer to the first question must be in the 
affirmative it being held that under Section 
50 of the Indian Evidence Act it is the opin- 
ion of the witness appearing in Court to 


ALR 


prove the existence of any disputed rela- 
tionship that is relevant provided he has 
special means of knowledge on the subject 
as a member of the family or otherwise and 
his opirion is expressed by his own conduct 
and net that the conduct of others can be 
taken into consideration in determining the 
relevancy of his opinion. In other words, it 
is the cpinion of the witness expressed by 
his own conduct that is relevant under Sec- 
tion 50. 

10. There are cases when statements 
of other persons to establish the existence 
of any relationship by blood, marriage or 
adoption become relevant as for instance as 
provided for in Section 32 (5). Section 32 
(5) reads as under:— 

“32. Statements, written or verbal, of 
Televant facts made by a person who is 
dead, oz who cannot be found, or who has 
become incapable of giving evidence, of 
whose attendance cannot be procured with- 
out an amount of delay or expense which 
under tte circumstances of the case, ap- 
pears tc the Court unreasonable, are them- 
selves relevant facts in the following cases: 


XX XX XX 
XX xXx 
(5) When the statement relates to the 


existence of any relationship by blood, mar- 
Tiage or adoption between persons as to 
whose relationship by blood, marriage of 
adoption the person making the statement 
had special means of knowledge, and when 
the statement was made before the question 
in dispute was raised.” 

It follows from the above quoted provision 
that if a person having special means of 
knowiedge about the existence of a disputed 
telationship made a statement before any 
dispute about such relationship was raised, 
his staternent can be proved by others pro- 
vided the person making the statement 


‘sought to be proved in Court is dead or 


cannot be found or has become incapable 
of giving evidence or his attendance cannot 
be procured without an amount of delay or 
expense which under the circumstances of 
the case the Court considers to be unreason- 
able. Such a statement is in the nature of 
hearsay evidence but whatever weight may 
be attached to it ultimately it is rendered 
admissible thereby meriting consideration on 
the grourd of the likelihood of its being 
true as the same was made at a time be- 
fore any controversy about the existence of 
the disputed relationship had arisen. Similar- 
ly conduc: of a person other than a witness 
appearing in Court is relevant to prove a 
disputed relationship but not as an ovinion 
of the witness expressed by his conduct 
within the meaning of Section 50. A wit- 
ness deposng to the conduct of another 
person as seen by him is not denosing to 
bis opinion or to that of the other person 
but to a fact observed by him and the Court 
will decide in each case whether the conduct 
so observec by the witness, by itself or in 
conjunction with other facts renders the 
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existence of the fact in issue, namely, rela- 
tionship probable or improbable or is in 
any way inconsistent with it. Such evidence 
will be relevant under Section 11 though 
obviously a foundation has to be laid for 
admitting the same and unless the conduct 
is of a person who is a family member or 
could have special means of knowledge 
about the disputed relationship, the evidence 
of conduct cannot be of any assistance so 
as to make existence of the fact in issue 
probable or improbable. The language of 
Section 11 is indeed very wide but it is not, 
intended to let in every collateral fact so 
as to create confusion in determining the real 
issue. The evidence, sought to be produc- 
ed, must be logically relevant and whether 
any evidence of conduct in a particular case 
is of that nature, which can render probable 
or improbable the existence of a fact in issue, 
has to be determined on the circumstances 
of each case. The conduct of a ‘person 
wholly unconnected with the family or hav- 
ing no special means of knowledge about 
the alleged relationship will be absolutely 
irrelevant and not lending any assurance in 
determining the relationship. The offered 
item is the conduct of a third person and 
it is not admitted under Section 50 as the 
opinion of the witness who gives evidence 
with regard to that conduct but only as a 
fact observed by the witness whatever be 
the state of mind of the’ person to whose 
conduct reference is being made. In other 
words, it is not evidence of the opinion of 
another. On the other hand, Section 50 
deals with a different situation altogether 
and permits a witness to express his own 
opinion about the disputed relationship 
provided there is conduct on his part in 
support of that opinion, but it does not 
follow that a witness is prohibited from 
stating about other facts which may in a 
proper case include conduct of another as 
observed by him. 


11. The view of Hutchins, J. in 
Subbarayan’s case, (1886) ILR 9 Mad 9 
that a witness could not give his own opin- 
ion and that his conduct could be proved 
only by others, was not accepted in Dol- 
gobinda Paricha’s case, ATR 1959 SC 914 
but it does not emerge as a corollary there- 
from that the admissibility of any evidence 
of conduct if it is otherwise relevant under 
the Jaw must be ruled out. For instance, 
if a question arises whether ‘B’ is the son 
of ‘C’ and ‘A’ has seen ‘B’ conducting him- 
self in a particular manner towards ‘C’, ‘A’ 
is not barred from deposing as a witness in 
Court what he has seen in regard to the 
said conduct of ‘B’. -The statement of ‘A’ 
to this effect will be direct and original evi- 
dence within the meaning of Section 60 
and Section 50 of the Act has no bearing. 
With this approach, my answer to the 
second question too is in the affirmative it 
being held that a witness appearing in Court 


can make a statement to prove the conduct 


- witness box to prove that opinion or 
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of another about the disputed relationship— 
no matter such conduct may by a logical 
Teasoning be said to be expressive of the 
opinion of that person about such relation- 
ship but such evidence will not be admitted 
as opinion evidence under Section 50. 


12. With these answers, the case 
should go back to the learned Single Judge 
for disposal in accordance with law. 


C. G. SURI, 3.:— 13. I have read 
the judgment that my learned brother 
Sodhi, J. proposes to deliver in this case. I 
agree that the answer to the first part of 
the question, posed in the order of refer- 
ence, should be in the affirmative but I 
would like my answers to both the parts to 
be a little more consistent. 


14, My question in the order’ of re- 
ference had received its shape and form 
from certain observations made by a Single 
Bench of this Court in Ajaib Singh’s case, 
(1968) 70 Pun LR 83 (supra). My impres- 
sion was that the answers to the latter part 
of the question would follow as a corollary 
from the answer to the first part but the re- 
arrangement of the matter by my learned 
brother gives the impression that two dis- 
tinct points have been referred for the deci- 
sion of the Full Bench. I would, therefore, 
tepeat at this stage my question in the order 
of reference which may be read as a part 
of this judgment:— 

“Whether, in cases where it becomes 
necessary to prove the relationship of one 
person to another, a witness appearing in 
Court can make a statement to prove the 
conduct of another having special means of 
knowledge about the disputed relationship 
when that conduct expresses the opinion of 
that person about the relationship. Is it 
necessary that the statement of the witness 
is to be confined only to his own conduct 
as expressive of his own opinion with re- 
gard to the existence of the disputed rela- 
tionship?” 

15. Unindicated references in my 
judgment are to the sections and provisions 
of the Indian Evidence Act. As Dolgobinda 
Paricha’s case, AIR 1959 SC 914 is the 
only Supreme Court ruling that has been 
discussed in this judgment, I would be re- 
ferring to it hereafter simply as the Supreme 
Court ruling and references to any observa- 





tions of the Supreme Court would be as 
derived from the said ruling. 
16. One of the contentions raised 


by Shri Sibal, the learned counsel for the 
respondents, which was based mainly on 
the Single Bench decision of this Court in 
Ajaib Singh’s case was that it was the opin- 
ion of a person that was the relevant fact 
to be proved under Section 50 and that in 
view of the fourth clause (just above the 
provisos) of Section 60, the holder of the 
opinion had to appear personally in ie 
the 


conduct that had taken shape from that 
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opinion. Reliance was also placed on the 
setting of the chapter in which Section 50 
had been placed in the Act. If the langu- 
age of the section or its setting in the con- 
text of the scheme and arrangement of vari- 
ous sections, parts and chapters and their 
headings give us the impression that the 
relevant fact under Section 50 is the opin- 
ion, then illustration (b) under that section 
gives the clear impression that it is the con- 
duct of the family members who treat ‘A’ 
and ‘B’ as father and son which is relevant 
as this conduct has conformed to the re- 
quirements of Section 50. A clue or guid- 
ance can be had from the scheme of 
arrangements or headings of parts and 
chapters in the Act only if the language of 
the section to be interpreted is not clear 
enough but where the Legislature has itself 
tried to make its meaning clear by provid- 
ing illustrations under the section,. then 
those illustrations may appear to furnish a 
better clue to the meaning sought to be 
conveyed by the language of the section 
than the setting in which the section appears 
in the Act or the headings that the sections, 
parts or chapters carry. It is true that we 
are trying to pursue an elusive thing like. an 
opinion but we have of necessity to hold 
on to something more tactile like the exter- 
nal manifestation of that opinion in the 
shape of conduct of the holder of the opin- 
ion. The relevancy of a fact is not destroy- 
ed by taking it to pieces because each piece 
. would by itself become a relevant fact and 
- -when taken in connection with other pieces 
would help us to reconstruct the relevant 
fact. Each piece, therefore, becomes ‘rele- 
vant’ or a ‘fact in issue’ as defined in Sec- 
tion 3. Each ingredient of Section 50 being 
a part of a transaction would by itself be 
relevant in view of these definitions read 
with the provisions of Section 6. Each in- 
gredient being a link in the chain of cause 
and effect will be relevant in view of Sec- 
tion 7. Each ingredient in connection with 
other ingredient makes the existence of the 
disputed relationship highly probable and 
becomes relevant under the second part of 
Section 11. Taken alone or in connection 
with other facts, each ingredient becomes 
relevant or a fact in issue and no Court 
can decline to accept evidence of any of 
these ingredients which are relevant or facts 
in issue. The truth of what I have said 
above would be self-evident to any one 
who takes the trouble of looking up the 
above mentioned definitions in Section 3 or 
the provisions of Sections 5, 6, 7, 11 (2). 
The various sections in chapter II carrying 
the heading “Of the relevancy of facts” enu- 
merate the hundred and one ways in which 
one fact could be relevant to another. Sec- 
tion 50 which falls under this chapter may 
or may not open any new doors for the 
admission of a particular type of evidence 
but it does not in any case close the doors 
that have been opened for the admission of 


evidence by the other provisions or sections 
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of the Act. The relevant fact defined in 
Section 50 is a mixture of the three ingredi- 
ents mentioned therein and all three ingredi- 
ents have to co-exist to give us that rele- 
vant fact. Confusion would be created if 
we are inclined to think that any one or 
the other ingredient taken alone can be the. 
Televant fact and not the other ingredients. 


17. It has been observed in some of 
the rulings that the defective language of 
Section 50 creates a wrong impression on 
which Shri Sibal’s argument may appear to 
be based. One of these rulings was in the 
case of Natbar Paricha v. Nimai Charan, 


- AIR 1952 Orissa 75, It was this Division 


Bench ruling of the Orissa High Court that 
had beer: affirmed on appeal by the Supreme 
Court in -Dolgobinda Paricha’s case, AIR 
1959 SC 914 (supra). Ray, C. J. was pleas- 
ed to observe that Section 50° was ambigu- 
ously worded and may tend to mean and 
refer to the opinion of the witness in the 
box. There is nothing to justify the substi- 
tution of the word ‘witness’ for the word 
‘person’ anywhere in Section 50 because in 
that context it could be argued that some 
conduct or other by which the witness had 
expressed his opinion had to be proved so 
that the opinion of the witness could be let 
in as adnissible media of proof for the pur- 
pose of formation of Court’s own opinion 
as to the relationship. Ray, C. J. had no 
hesitation in observing that such a reading 
of the- section was not permissible. One 
thing was plain and clear to my Lord the 
Chief Justice that the conduct to be proved 
was of ary person who as a member of the 
family or otherwise had special means or 
knowledge on the subject. Pedigree is no- 
thing but a simultaneous statement of a 
number of births, deaths and marriages. A 
birth, deach or marriage like any other fact 
is capable of being proved by direct evi- 
dence of any one who has seen the acts 
constituting the births, deaths and marri- 


ages. Re 

18. It was then obseryed by Ray, 
C. J. that questions of pedigree or relation- 
ship by blood, marriage, adoption etc. often 
arose for proof in judicial proceedings 
many years after the facts had occurred, 
The strict enforcement of the ordinary rule 
of evidence that the: evidence should in all 
cases be direct would, therefore, lead to 
grave failures of justice. Law. was, there- 
fore, found to have devised an exception to 
the rule excluding hearsay evidence. Under 
this exception, the parties were allowed to 
have recourse to hearsay evidence within 
certain limits. This hearsay evidence has 
at places. teen called as traditional evidence 
Meaning thereby the evidence in the shape 
of traditions about pedigree and family 
relationshins handed down from one gene- 
ration to the other. This traditional evi- 
dence has also been sometimes called” evi- 
dence of habit and repute in the shane of 
the bebavicur or conduct of the public at 
large towards the parties to the disputed 
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relationship. If hearsay evidence is admit- 
ted in such cases, it is only because it carries 
the guarantees prescribed by law that it is 
true but it is hearsay evidence none the less. 
When the Supreme Court ruling says while 
affirming the Division Bench ruling of the 
Orissa High Court in Natbar Paricha’s case, 
AIR 1952 Orissa 75 that retailing of gossip 
as an extreme form of hearsay is to be 
avoided, it obviously does not mean that 
hearsay evidence within the admissible limits 
has also to be ruled out. In fact, Ray, 
C. J. was inclined to have a very cautious 
approach while judging the acceptability of 
the evidence of two of the three witnesses 
examined in the case even after he had laid 
down very broad proposition of law after 
reference to some English cases. Sushila 
Misrain was the youngest of the three wit- 
nesses examined in the case and her testi- 
mony as such could be described as the 
weakest of all. Even though Ray C. J. 
was inclined to entertain some doubts as ta 
the admissibility of Sushila Misrain’s evi- 
dence, the Hon’ble Judges of the Supreme 
© Court observed in para. 8 of their judg- 
ment (as reported in the All India Reporter) 
that her evidence would also be admissible 
on the same criteria as the evidence of the 
other two witnesses Janardhan Misra and 
Dharnidhar Misra. I shall be referring in 
detail to the evidence of Sushila Misrain 
further on in this judgment because para- 
graph 8 of the Supreme Court ruling has 
failed to make the desired impact in some 
quarters because of its sweet brevity even 
though it was so pregnant with meaning. 
If the Supreme Court found it unnecessary 
to discuss Sushila Misrain’s evidence, it was 
only because the evidence of the other two 
witnesses who were older in age and whose 
evidence as such could be described as 
direct evidence was found to have already 
tilted the balance in favour of the party for 
whom Sushila Misrain had appeared as a 
witness. The -Hon’ble Judges of the Sup- 
reme Court seemed to have taken it for 
granted that after the lucid exposition of 
the facts and law in the first seven para- 
graphs of .the judgment, nobody could pos- 
sibly have doubts in applying the test indi- 
cated to the testimony of any of the wit- 
nesses. 


19, The Indian law of evidence is 
based on the English Common Law and if 
Section 50 is ambiguously worded, we can 
for our guidance fall back upon rulings of 
the Courts in England. This was exactly 
what had been done by Ray C. J. in Natbar 
Paricha’s case, AIR 1952 Orissa 75. The 
exception made in pedigree cases to the 
general rule that hearsay evidence is to be 
avoided has found statutory recognition in 
Section 32 (5). The exception to the rule 
justifies the admission of proof of declara- 
tions as to relationship handed down from 


man to man, that is hearsay uvon hearsay. - 


The exception to the general rule is justi- 
fied as_a rule of necessity because of the 
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difficulty of obtaining any other traditional 
evidence in matters of family history. On 
the basis of the observations of L. C. Erskine 
in Vowis v. Young, it was laid down that 
Courts of law are obliged in cases of this 
kind to depart from the ordinary rules of 
evidence as it would be impossible to esta- 
blish descents according to the strict rules 
of evidence. In cases of pedigree, there- 
fore, recourse is to be had to a secondary 
sort of evidence, the best that the nature of 
the subject will admit, on the basis of the 
observation of Peckham J. in Esenlorted v. 
Clum, 126 NY 552 SE 1024 that in many 
cases traditional declarations may be the 
only evidence which is available. and, there- 
fore, becomes the best evidence. This rule . 
of necessity is not without its guarantee of 
trustworthiness. One of the particular signi- 
ficance is the circumstantial probability, 
“the circumstances may be such that sin- 
cere and accurate statement would naturally 
be uttered and no plan‘ of falsification be 
formed”. Hence the rule limiting the ad- 
missibility to statements made ante litem 
mortem or the conditions may be such that 
the statements are made under such publicity 
that error if it had occurred would prob- 
ably have been detected and corrected. 
These safeguards justify the uniform accept- 
ance by eminent judges of the circumstan- 
tial probability as a test of the trustworthi- 
ness cf such hearsay evidence. After dis- 
cussing a large number of English rulings, 
Ray C. J. was pleased to observe that the 
necessity rule of admitting traditional evi- 
dence as media of proof of ancient pedigrees 
will apply to opinions expressed by conduct 
and that this rule had been enacted as Sec- 
tion $0. The section makes opinion 


. ex- 
pressed in conduct admissible. The evi- 
dence of the eldest ` witness Dharnidhar 
Misra who was 96 years of age and who 


gave the various relationships that made up 
the family tree from his own knowledge was 
accepted as true testimony of a reliable 
witness. As regards the other two younger 
witnesses, knowledge of relevant facts as to 
relationships could not be attributed to 
them. _Their evidence though true and 
otherwise acceptable was not shown to have 
been based upon their having heard the dec- 
larations of such members of the family as 
were their contemporaries or upon tradi- 
tions or reputations as family descent hand- 
ed down from generation to generation and 
recognised and adopted by the family gene- 
rally. Judged from their respective ages, 
these two witnesses could not be consider- 
ed to have direct knowledge of the matters 
in issue and doubt was, therefore, entertain- 
ed as regards the acceptability of the evi- 
dence of these two witnesses. On appeal, 
the. Supreme Court felt that Ray C. J.’s ap- 
proach was unnecessarily much too cauti- 
ous and that the evidence of all the three 
witnesses was admissible. This was also the 
view of Narasimhan J. of the Orissa High 


Court who was a member of the Division 
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Bench that had given the ruling under ap- 
peal in the Supreme Court. 


20. As the laying down of the theory 
in the abstract has not created the desired 
impression in some quarters, we could refer 
at some length to the testimony of Sushila 
Misrain, the youngest witness in the case 
cited. The relationship to be proved in that 
case was whether the mothers of the plain- 
tiffs namely Malabati and Ahilya were the 
daughters of Lok Nath or the co-sanguine 
sisters of Lok Nath’s son Satya Nand born 
from Lok Nath’s second marriage. Lok 
Nath had died in 1895 while Satya Nand 
had died in 1902-03. The youngest witness 
Sushila Misrain who belonged to another 
family remotely connected by ties of marri- 
age had been born in 1903. It is obvious 
that Sushila Misrain was either born after 
the deaths of Satya Nand and Lok Nath or 
she may have been such a babe in arms 
when Satya Nand died that she could not 
possibly have behaved or conducted herself 
personally towards one of the parties to the 
disputed father-daughter or  brother-sister. 
telationships. She could 
have had any personal opinions about the 
existence or non-existence of these relation- 
ships. She could not, therefore, have be- 
haved or conducted herself in any particu- 
lar manner towards these parties to the 
disputed relationships inter se and she could 
not have been deposing to her own conduct 
towards the persons whose relationship was 
in dispute and on the basis of which she 
had formed the opinion about that relation- 
ship. In spite of all this, her testimony was 
found to be admissible not only by the Di- 
vision Bench of the Orissa High Court but 
also by the Supreme Court. Her testimony 
had obviously related to the traditions that 
had been handed down to her by the ances- 
tors or on the basis of the conduct of the 
other two witnesses towards Malabati and 
Ahilya that she had been seeing for herself. 
She was apparently not talking about her 
own conduct towards the parties to the dis~- 
puted relationship inter se. Her evidence 
included an element of hearsay which was 
nonetheless found to be admissible on such 
questions of pedigree or relationship. ` 


21. There is some confusion as to 
whether a witness appearing in Court has to 
satisfy all the three conditions mentioned in 
Section 50. This confusion occurs when 
one is inclined to substitute the word ‘wit- 
ness’ for the word ‘person’ in that section. 
All the three ingredients must be shown to 
exist in one person, whether dead or alive, 
before the Court would have before it the 
relevant fact defined in Section 50. It is, 
however, not laid down anywhere tbat all 
these ingredients have to be proved in Court 
by one and the same witness. Different wit- 
nesses may, therefore, bring to Court piece- 
meal evidence about the relevant fact. It is 
not necessary that one and the same 
ness should bring all the evidence in a lump 


not, therefore, | 


wit- | 
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which may help us to reconstruct the fact 
defined in Section 50. There could be an 
unintended collaboration of efforts on the 
part of these witnesses without any planned 
or well thought out co-ordination or con- 
sensus cf minds in bringing to Court the 
component parts from which the relevant 
fact defined in Section 50 can be recon- 
structed. As soon as the Court finds on the 
basis of the evidence produced by one and 
the same witness or by different witnesses 
that all the three ingredients mentioned in 
Section 50 have been proved to exist in one 
person, whether dead or alive or whether 
appearing in Court or not, the Court would 
have beZore it the relevant fact defined in 
Section 50. It is not necessary that the per- 
son whcse opinion as expressed by conduct 
has been proved should himself come into 
the witness-box. In some cases this person 
may be the opposite party interested in 
denying the existence of the disputed rela- 
tionship. 


22. An extract from (1886) ILR 9 
Mad 9 Sas then been reproduced and dis- 
cussed in paragraph 7 of the Supreme Court. 
ruling. Hutchins J. was found to be im- 
posing aa uncalled for limitation on the 
interpretation of Section 50 when he said 
that anotner person’s conduct as a mani- 
festation of other person’s opinion could be 
proved by a witness only after that - other 
person hed died. The conclusion is obvious 
that a witness could prove another person’s 
conduct as manifesting that other person’s 
opinion, mot only after that other person’s 
death but also during his lifetime. If there 
is any difficulty in construing this clearly ex- 
pressed passage, one has only to turn to 
paragraph 8 of the Supreme Court judg- 
ment where it may appear to have been 
taken for granted that after the lucid ex- 
position of the law in the earlier paragraphs, 
no one could possibly dispute that the evi- 
dence of the youngest witness Sushila Mis- 
rain would also be admissible on the same 
criteria. This youngest witness in the case 
‘was appazently talking about some family 
traditions or the conduct of the other two 
elder witnesses that she had been observing. 
These two witnesses were still alive to- be 
deposing about their own conduct and that 
was why Sushila Misrain’s evidence could 
be describzd to be relatively weaker or of 
secondary character as compared to the evi- 
dence of the two elder witnesses. She was _ 
talking about the conduct and behavfour of 
the other two witnesses during their lifetime 
and not after their death. Both the superior 
and the inzerior evidence given by all the 
three witnesses was, however, declared to 
be admissisle. Section 60 does not in any 
way lay down any hard and fast principle 
that only the best evidence has to be accept- 
ed in all céses and that where weaker evi- 
dence exists side by side with better evidence, 
it has to be rejected for all purposes. The 
weaker evidence has to be assessed for all 
that it may be worth. There could be two 
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opinions in some cases as to which is the 
superior and which is the inferior evidence. 
The admissibility of a piece of evidence 
is a proposition of law of universal appli- 
cation while the credibility of that piece of 
evidence would be a question of fact to be 
determined on the peculiar circumstances of 
each case. 


23. There appears to be some con 
fusion as to when a person sworn into the 
witness-box is talking about his own opinion 
or conduct and when he is talking about 
the opinion and conduct of others. As no 
amount of abstract theorising has cleared up 
the matter, I may be permitted to speak in 
parables. 


24. Let us suppose that the marri- 
age of a Hindu girl named ‘D?’ is taking 
place in a particular year. There are a 
number of guests present but it could be 
said that they had been invited there be- 
cause of their social, business, natural or 
blood connections with the family of the 
bride or the groom. These witnesses would 
have personal opinions and special means of 
knowledge and when they appear in - the 
witness-box some decades later to prove the 
marriage that they had witnessed, there 
could be some mixing up of the question 
whether these guests appearing as witnesses 
were talking about their own conduct or 
opinion towards the parties to the disputed 
relationship or whether they were talking of 
the conduct and opinion of the parties to 
the disputed relationship inter se. I would, 
therefore, in order to emphasise my point 
take the. extreme case of a witness who is 
a complete stranger to the community that 
has gathered at the marriage. Let us sup- 
pose that the musical band engaged on the 
occasion is headed by an Anglo-Indian who 
is there only for mercenary reasons con- 
nected with his avocation in life. He has 
no personal opinions or special means of 
knowledge about the disputed relationship. 
The significance of the ceremonies is lost 
on him as he does not belong to the social 
community of the parties and does not 
understand their language. He, however 
has strong powers of observation and a good 
memory. He sees a person named “F” per- 
forming the kanyadan ceremony. Amongst 
some sections of the community, part of the 
ceremony consists of pouring out of some 
pop or puffed rice (phullian) into the hands 
of the groom jointly by the bride and her 
father. This signifies that the care and 
protection of the girl have henceforth been 
entrusted to the bridegroom. The band- 
master sees another person named “MU” 
taking out some red and white ivory bangles 
and putting them on in “D’s” fore-arms 
(churra charrana), He also sees “MU” 
making a present of a few silk suits and 
gold ornaments to “D” (chhak). The signi- 
ficance of the ceremonies is completely lost 
on the bandmaster even though he stands 
mentally alert but socially isolated from the 
test of the community. The objective as- 
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pects of the ceremonies leave an indelible 
imprint on his memory. He hears the 
word ‘Mama’ being used when ‘MU’ makes 
the present of the ivory bangles and other 
valuable articles and wonders in his mind 
why the family members are using the word,. 
in respect of a maiden girl, which in bis 
language means a mother. Like the Anglo- 
Indian that he is, he disdainfully gives no 
further thought to the talk of these natives. 
He is so ignorant of the language of the 
community or the significance of their cere- 
monies that he may strike up the most in- 
opportune tune of ‘ghar ghar me dewali hai, 
mere ghar me andhera’ in a house bedeck- 
ed all over with illuminations in the midst 
of the dark neighbourhood. It is not without 
any purpose that I am raising these racial, 
social or lingual walls around the band- 
master to put him in a state of complete 
mental isolation from the rest of the com- 
munity. The blissful ignorance of the band- 
master is going to help us in meeting some 
pedantic thinking that exists on the subject. 
The idea is to make it clear that the band- 
master has no personal opinion about the 


. disputed relationship of ‘F or ‘MU’ with ‘D’ 


and that his own conduct towards these 
persons is, therefore, not shaped by any 
such opinions. It cannot be said that the 
bandmaster’s outward or external behaviour 
was of a tenor which was: consistent with 
the existence of the disputed relationships of 
F or MU’ with D’. 

-25. Let us suppose that some deca- 
des later it becomes necessary in a case to 
prove the relationship of F’ or ‘MU’ with 
D. The bandmaster is called into the wit- 
ness box to depose to what he had seen or 
heard about the ceremonies performed at 
the time of ‘D’s’ marriage. He gives a 
very accurate objective description of the 
ceremonies in the Court. He is deposing 
to something that he had seen or heard with 
his own eyes and ears. He had seen the 
conduct of F and ‘MU’ towards ‘D’ with- 
out realising what their behaviour or con- 
duct inter se had meant. He had no spe- 
cial means of knowledge about the existence 
or non-existence of the disnuted relation- 
ships and he held no - personal oninions 
about this relationship. Still he is describ- 
ing the conduct of F’ and ‘MU’ towards 
“D” and this conduct or behaviour is a part 
of a relevant fact. As such, this part is 
by itself ‘relevant’ or the ‘fact in issue’ in ac- 
cordance with the definitions of these words 
in Section 3. I do not see how anv Court 
can refuse to accept the evidence of the band- 
master in view of the provisions of Sec- 
tions 5, 6, 7 and 11 (2) and other provisions 
in the chapter. The bandmaster’s testimony 
is direct perception evidence and is being 
offered in the modes prescribed by one or 
more of the first three clauses of Section 60. 

26. In order to reconstruct the rele- 
vant fact defined in Section 50, it is how- 
ever necessary to prove that the conduct or 
behaviour of “F” or “MU” towards “D” was 
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motivated by a particular opinion about the 
existence of the relationship. For this pur- 
pose, one could call into the witness box an 
all-knowing priest who has for many years 
been the prohit of a number of families in 
this community. He need not be the priest 
who had conducted the marriage ceremony 
of “D”. The priest has special means of 
knowledge with regard to social customs, 
usage, traditions and tenets of the commu- 
nity of “F”, “MU” and “D”. He comes out 
with his opinion that from the conduct of 
“F” and “MU” towards “D” as described by 
the bandmaster, the conclusion is inescapable 
that “F’s” conduct was consistent only with 
his holding the opinion that he was the 
father of ‘D”. The priest also offers his own 
opinion that “MU’s” conduct as described 
by the bandmaster could be consistent only 
with “MU” holding the opinion that he was 
the maternal uncle of “D”. This evidenca 
of the all-knowing priest is a relevant fact in 
view of Section 49. The holder of the opin- 
ion is appearing personally in Court and has 
qualified himself as a witness in view of the 
fourth clause of Section 60. I again do not 
see how the Courts can decline to accept 
the all-knowing priest’s evidence even though 
he was not present at the marriage cere- 
mony and was not talking about his own 
conduct towards the parties to the disputed 
relationship. 


27. We have yet to prove that “F” 
and “MU” had special means of knowledge 
with regard to the existence of the 
disputed relationship before the Court would 
have before it the relevant fact defined in 
Section 50. For this purpose, one could call 
into the witness box the mid-wife who had 
delivered “Mrs. F” of the female child “D”, 
The mid-wife need not have been present at 
“D’s” wedding. The mid-wife could prove 
how she had provided “F” and “MU” with 
the special means of knowledge about “D” 
being the daughter of “F” even though “F” 
and “MU” had not seen with their own eyes 
the child being born. She can prove that 
“F” and “MU” had been meeting all expen- 
ses and running errands at the time of “D’s” 
delivery like the calling of the doctors, bring- 
ing medicines from the bazar and making 
presents which are usual at the time of such 
births. The nurse could also prove that she 
had helped “F” and “MU” to form an opin- 
jon that “D” was the daughter of “F~. The 
opinion of “F” and “MU” thus formed about 
their relationship with “D” is a part of the 
Televant fact defined in Section 50 but the 
proof of the three different parts of the re- 
levant fact defined in Section 50 has been 


brought to Court by three different wit- 
nesses. 

28. Let us now analyse all this evi- 
dence a little more carefully. The band- 


master has been talking of two distinct types 
of conduct. So far as his own conduct in 
witnessing the wedding and coming forward 
to depose about it in Court is concerned, 
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the concuct of the witness was not motivated 
by any pinions about the existence or non- 
existence of the relationship and the band- 
masier had no special means of knowledge 
on these points. He was all the same a com- 
petent direct witness of what he had seen or 
heard. His evidence was perception evidence 
which was being offered in one or the other 
modes laid down by the first three clauses of 
Section 60. After the bandmaster had qua- 
lified himself in the eyes of the Court as a 
competert direct witness, he had proceeded 
to describe the conduct of “F” and “MU” 
towards “D” without in any manner know- 
ing that this conduct had been motivated by 
any particular opinions of “F” and “MU” 
about their relationship with “D”. The band- 
master is, therefore, talking about two types 
of conduct. His own conduct is not the con- 
duct cortemplated by Section 50, but his 
testimony is admissible and relevant to the 
fact in issue. 


29, The all-knowing priest is similar- 
ly talking about two types of opinion. First 
is his own opinion or conclusion drawn from 
the descr_ption given by the bandmaster of 
“F” and “MU’s” behaviour towards “D” at 
the time of the latter’s wedding. This opin- 
ion is relevant under Section 49 but in order 
to prove this opinion, the holder has to ap-' 
pear in tke witness-box in view of the fourth 
clause in Section 60. This opinion of the 
all-knowirg priest based on his own know- 
ledge and experience is, however, not the 
opinion that is contemplated by Section 50. 
The Priest is, however, trying to prove an- 
other type of opinion as manifested by the 
conduct o2 “F” and “MU” towards “D”. The 
priest elaborates that the conduct is the outer 
Shell that has taken shape from the opinion 
that it contains inside and having taken its 
shape from that opinion the outer shell gives 
us an idea of the shape of that opinion. 
What can be presented in Court as evidence 
of the motivating force or opinion behind 
the conduct is the outer shell or mould. The 


priest has given his own opinion as to what 


opinions “F” and “MU” could have held 
about their respective relationships with “D”. 
Conduct is the crystallised form of the opin- 


‘ion which is held in a pan described as spe- 


cial means of knowledge. The crystal has 
formed itself out of a colourless solution and 
the priest can, on the basis of his specialised 
knowledge and experience explain to us the 
process of crystallisation and the fact that a 
crystal of this shape and form can occur 
only in z solution of a particular composi- 
tion. From his specialised knowledge and 
long experience as a priest of the community, 
he can easily form the opinion from the 
bandmaster’s description of “F” and “MU’s” 
behaviour towards ‘D’ that F and “MU” 
must have held the opinion that they were 
the father and maternal uncle respectively 
of “D”. Now the priest’s testimony in Court 
deals with two types of opinion. The first is 
his owa pezsonal opinion formed by the pro- 
cess of infezences or deductions made possible 
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by his specialised knowledge. This opinion 
js relevant under Section 49 and must be 
proved by the holder appearing in Court as 
a witness in view of the fourth clause of Sec- 
tion 60. The priests reading about what 
opinion “F” and “MU” must have held 
when they were conducting themselves in a 
particular manner at “D’s” wedding would 
not necessitate the personal appearance in 
the witness box of “F” or “MU”. This 
opinion has already been proved by the 
objective description of the part that “F” and 
“MU” played in the wedding ceremonies 
narrated by the bandmaster. With his expert 
handling, the priest is in a position to chip 
off small parts of the calcified shell of con- 
duct to reveal that the colourless solution 
contained inside has the same shape and 
form as the outer shell. It has been left to 
the priest to reveal to us the thing that we 
have been looking for even though the 
bandmaster was the unwitting carrier into 
Court of the outer shell or crystal without 
being conscious of the fact that he had 
smuggled into Court the very thing that 
everybody has been after. 


39. In ordinary everyday life it 
would be unnecessary to call such unattach- 
ed mercenary or professional witnesses be- 
cause anyone or more of the scores, if not 
hundreds, of guests or family members pre- 
sent at the wedding could have been ex- 
amined as competent witnesses. In my 
parables I have kept them away from the 
witness-box so that there may be no mixing 
up of the opinions, knowledge or conduct of 
these witnesses with the opinions, knowledge 
or conduct of the persons whose relationship 
inter se was in dispute. 

31. I, therefore, conclude that in such 
matters of predigree of relationship, the wit- 
mess need not in all cases confine his testi- 
mony to his own conduct as expressive of 
his own opinion and that he can retail hear- 
say within the admissible limits as long as it 
carries the prescribed guarantees of truth. 
The pithy two-line illustration (b) to Sec- 
tion 50 had to be dilated over all these pages 
to demonstrate to the unbelieving the flexi- 
bility of the subject in hand. 

32. My answer to the first part of the 
question, as formulated in the order of. re- 
ference, is therefore in the affirmative while 
the answer to the latter part has necessarily 
to be in the negative. 

D. K. MAHAJAN, J.:— 33. There is a 
controversy between my learned brethren as 
to what the Full Bench was required to set- 
tle. In the referring order, my learned bro- 
ther Suri, J., has stated the question that had 
to be dealt with by the Full Bench thus:— 

“Whether, in cases where -it becomes 
necessary to prove the relationship of one per- 
son to another, a witness appearing in Court 
can make a statement to prove the conduct 
of another having special means of know- 
ledge about the disputed relationship when 
that conduct expresses the opinion of that 
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person about the relationship. Is it neces- 
sary that the statement of the witness is to 
be confined only to his own conduct as ex- 
pressive of his own opinion with regard to 
the existence of the disputed relationship?” 


_ 34 My learned brother Sodhi, J., has 
split up the question referred by Suri J., into 
two parts, namely:— 


“(1) Is it necessary that the statement of 
witness is to be confined only to his own 
conduct as expressive of his own opinion 
with regard to the existence of the disputed 
relationship? 


(2) Whether in cases where it becomes 
necessary to prove the relationship of one 
person to another, a witness appearing in 
Court can make a statement to prove the 
conduct of another having special means of 
knowledge about the disputed relationship 
when that conduct expresses the opinion of 
that person about the relationship?” 


35. As I look at the matter, it seems 
to me that the answer to the questions posed 
by my learned brethren is to be found in 
the clear enunciation of law by the Supreme 
Court in AIR 1959 SC 914. In view of the 
clear pronouncement in this judgment, the 
question referred by Suri, J., which itself is 
again in two parts, has to be answered thus: 
the answer to the first part has to be in the 
ees and the second part in the nega- 

ive, 

36. In order to substantiate what I 
have said I merely would reproduce the rele- 
vant passages from the decision in Dolgo- 
binda’s case, AIR 1959 SC 914. Before I 
do so, I must stress that the Supreme Court 
has clearly held that what is relevant under 
Section 50 of the Evidence Act and can be 
proved, is conduct or outward behaviour of 
a person who has special means of know- 
ledge. The opinion which that person holds 
is merely the outfiow of his conduct. Thus, 
the material evidence is of conduct, which 
can be of the witness himself or of another 
person regarding whose conduct the witness 
is deposing. It is from the conduct as esta- 
blished on evidence that the Court has to 
form an opinion as to relationship. It is not 
necessary that the person whose conduct 
leads to the opinion relevant under Sec. 50 
of the Evidence Act must appear as a witness 
or he must be dead before some one else can 
prove that conduct in terms of Section 60 of 
the Evidence Act. What I have said directly 
flows from the decision in Dolgobinda’s case. 
I have underlined the parts in this decision 
which bear out what I have said. 

37. The following passages from Dol- 
gobinda’s case, AIR 1959 SC 914 are relevant 
and are set out below:— 

“The Evidence Act states that the ex- 
pression ‘fact in issue’ means and includes 
any fact from which either by itself or in 
connection with other facts the existence, 
non-existence, nature or extent of any right, 
liability or disability asserted or denied in 
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any suit or preceeding necessarily follow; 
‘evidence’ means and includes (1) all state- 
ments which the Court permits or requires 
to be made before it by witnesses in rela- 
tion to matters of fact under enquiry; and 
(2) all documents produced for the inspection 
of the Court. It further states that one fact 
is said to be relevant to another when the 
one is connected with the other in any one 
of the ways referred to in the provisions of 
the Evidence Act relating to the relevancy of 


facts. Section 5 of the Evidence Act lays ` 


down that evidence may be given in any suit 
or proceedings of the existence or mon-exis- 
tence of every fact in issue and of such other 
facts as are declared to be relevant and of 
no others. It is in the context of these pro- 
visions of the Evidence Act that we have to 
consider Section 50 which occurs in Chapter 
Il, headed ‘Of the Relevancy of Facts’. Sec- 
tion 50, in so far as it is relevant for our 
purpose, is in these terms: 

‘Section 50. When the Court has to 
form an opinion as to the relationship of 
one person to another, the opinion, express- 
ed by conduct, as to the existence of such 
relationship, of any person who, as a member 
of the family or otherwise, has special 
means of knowledge on the subject, is a re- 
levant fact.” : 


On a plain reading of the secticn it is quite 
clear that it deals with relevancy of a particu- 
lar fact. It states in effect that when the 
Court has to form an opinion gs to “he re- 
lationship of one person to another the 
opinion expressed by conduct as to the ex- 
istence of such relationship of any person 
who has special means of knowledge on the 
subject of that relationship is a relevant fact. 
The two illustrations appended to the sec- 
tion clearly bring out the true scop2 and 
effect of the section. It appears to us that 
the essential requirements of the section are 
(1) there must be a case where the Court has 
to form an opinion as to the relationship of 
one person to another; (2) in such a case, the 
opinion expressed by conduct as to the exis- 
tence of such relationship is a relevant fact; 
(3) but the person whose opinion. expressed 
by conduct is relevant must be a person who 
as a member of the family or otherwise 
has special means of knowledge on the par- 
ticular subject of relationship; in other words, 
the person must fulfil the condition laid down 
in the latter part of the section. If the per- 
son fulfils that condition, then what is rele- 
vant is his opinion expressed by conduct. 
Opinion means something more than mere 
retailing of gossip or of hearsay; it means 
judgment or belief, 

viction resulting from what one thinks on a 
particular question. Now, the ‘belief’ or con- 
viction may manifest itself in conduci or 
behaviour which indicates the existence of 
the belief or opinion. What the section says 
is that such conduct or outward behaviour 
as evidence of the opinion held is relevant 
and may, therefore, be proved. We are of 
the view that the true scope and effect of 


that is, a belief or a con- - 
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Section 50 of the Evidence Act has been cor- 
rectly and succinctly put in the the following 
observations made in ILR (1942) 2'Cal 299 
at p. 309 = (AIR 1943 Cal 76 at p. 80). 


“It is only ‘opinion as expressed by con- 
duct’ which is made relevant. This is how 
the corduct comes in. The offered item of 
evidence is ‘the conduct’, but what is made 
admissible in evidence is ‘the opinion’, the 
opinion as expressed by such conduct. The 
offered item of evidence thus only moves the 
Court fo an intermediate decision: its im- 
mediate 2ffect is only to move the Court to 
see if this conduct establishes any ‘opinion’ 
of the person, whose conduct is in evidence, 
as to tke relationship. in question. In order 
to enable the court to infer ‘the opinion’, 
the conduct must be of a tenor which cannot 
well be supposed to have been willed without 
the inner existence of the ‘opinion’. 

When the conduct is of such a tenor, 
the Court only gets to a relevant piece of 
evidence, namely, ‘the opinion of a person’. 
It still remains for the Court to weigh such ` 
evidence and come to its own opinion as to 
the ‘factum probandum’ — as to the rela- 
tionship in question.’ 

We also accept as correct the view that 
Section 59 does not make evidence of mere 
general ceputation (without conduct) admis- 
sible as roof of relationship: ‘Lakshmi 
Reddi v. Venkata Reddy, AIR 1937 PC 201°. 

It is necessary to state here that how the 
conduct cr external behaviour which ex- 
presses the opinion of a person coming 
within the meaning of Section 50 is to be - 
proved is not stated in the section. The sec- 
tion merely says that such opinion is a rele- 
vant fact on the subject of relationship of 
one persoa to another in a case where the 
court has to form an opinion as to that rela- 
tionship. Part IL of the Evidence Act is 
headed ‘On Proof’. Chapter III thereof con- 
tains a fascicule of sections relating to facts 
which nezd not be proved. Then there is 
Chapter ZV dealing with oral evidence and 
in it occurs Section 60 which says inter alia: 

‘Section 60. Oral evidence must, in all 
cases whetever, be direct; that is to say— ` 

if it refers to a fact which could be 
scen, it must be the evidence of a witness 


-who says he saw its 


If it zefers to a fact which could be 
heard, it must be the evidence of a witness 
who says he heard it; 

if it refers to a fact which could be 
perceived by any other sense or in any other 
manner, it must be the evidence of a wit- 
ness who says he perceived it by that. sense 
or in that manner; 


if it refers to an opinion or to the 
grounds oc which that opinion is held, it 
must te tte evidence of the person who 
holds that >pinion on those grounds.’ 


If we remember that the offered item of evi- 
dence under S. 50 is conduct in the sense ex- 
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plained above, then there is no difficulty in 
holding that such conduct or outward beha- 
viour must be proved in the manner laid 
down in Section 60; if the conduct relates 
to something which can be seen, it must be 
proved by the person who saw it; if it is 
something which can be heard, then it must 
be proved by the person who heard it; and 
so on. The conduct must be of the person 


who fulfils the essential conditions of Sec- 


tion 50, and it must be proved in the man- 
ner laid down in the provisions relating to 
proof. It appears to us that that portion of 
Section 60 which provides that the person 
who holds an opinion must be called to prove 
his opinion- does not necessarily delimit the 
scope of Section 50 in the sense that opin- 
jon expressed by conduct must be proved 
only by the person whose conduct expresses 
the opinion. Conduct, as an external per- 
ceptible fact, may be proved either by the 
testimony of the person himself whose opin- 
ion is evidence under Section 50 or by some 
other person acquainted with the facts which 
express such opinion, and as the testimony 
must relate to external facts which constitute 
conduct and is given by person personally 
acquainted with such facts, the testimony is 
in each case direct within the meaning of 
Section 60. This, in our opinion, is the true 
inter-relation between Section 50 and Sec- 
tion 60 of the Evidence Act. In (1886) ILR 
“9 Mad 9 at p. 11, Hutchins, J., said: 

‘That proof of the opinion, as expressed 
by conduct, may be given, seems to imply 
that the person himself is not to be called to 
state his own opinion, but that, when he is 
dead or cannot be called, his conduct may 
be proved by others. The section appears to 
us to afford an exceptional way of proving a 
relationship, but by no means to prevent any 
person from stating a fact of which he or she 
has special means of knowledge.’ 

While we agree that Section 50 affords 
an exceptional way of proving a relationship 
and by no means prevents any person from 
Stating a fact of which he or she has special 
means of knowledge, we do not agree with 
Hutchins, J., when he says that the section 
seems to imply that the person whose opin- 
ion is a relevant fact cannot be called to state 
his own opinion as expressed by his conduct 
and that his conduct may be proved by others 
only when he is dead or cannot be called. 
We do not think that Section 50 puts any 
such limitation.” 

38. I, therefore, agree with Suri, J., 
that the answer to the question posed by 
him, which is in two parts, and by my learn- 
ed brother Sodhi, J., which is also in two 
parts, has to be, so far as the first part is 
concerned in the affirmative. So far as the 
second part is concerned I agree with my 
learned brother Suri-J,., that the answer has 























a 
Man Mohan v. State 


P. & H. 227 


to be in the negative. Necessarily I do not, 
with utmost respect to my learned brother . 
Sodhi, J., agree to the answer proposed by 
him to the first question formulated by him. 
The case will now go back to the learned 
Single Judge for final disposal. 

ORDER OF THE FULL BENCH 

39. In accordance with the unani- 
mous decision, the second question, as fram- 
ed by Sodhi, J., and the first part of the 
question, as framed by Suri, J., are answer- 
ed in the affirmative. In accordance with 
the opinion of the majority, the first question 
as framed by Sodhi, J., and the second part 
of the question as framed by Suri, J., are 
answered in the negative. 


Answered accordingly. 
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Colleges — Criteria for admission — Ex- 
clusion from consideration of First Class 
B. Se. candidates securing less than 60 per 
cent. marks in the Pre-medical Examina- 
tiom, if violates Article 14, 

Brief Note:— (A) Provisions in the re- 
levant statutes of Punjabi University, Patiala 
and Guru Nanak University, Amritsar in re- 
spect of admission to Medical Colleges, 
which exclude from consideration First Class 
B. Sc. candidates securing less than 60 per 
cent. marks in the Pre-Medical Examination 
violate Article 14 of the Constitution. Case 
law discussed. (Para 27, 14, 20) 

Whereas a Pre-Medical (Pass) candidate 
securing more than 50 per cent, but less than 
60 per cent marks- can seek admission on the 
basis of the result of his Pre-medical Ex- 
amination, he cannot claim preference over 
another such. person after he passes B. Sc. or 
M. Sc. in the First Division securing at least 
60 per cent marks in the essential subjects 
even if he tops the University in his gradua- 
tion course. (Para 22) 

The differentia (of requiring at least 60 
per cent marks in the Pre-Medical Examina- 
tion being a condition precedent for First 
Class Science Graduates seeking admission 


*Editorial Note: The judgment in this case, 
so far as the Punjabi University was con- 
cerned, was reviewed later on, and the 
position with reference to the University 

. was clarified for the order in the review 
petitions, see AIR 1973 Punj and Har 236. 
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on the basis of their First Class rare 
has no reasonable nexus or rational 

tionship with the object of admitting the 
best students to the M.B.B.S. Course. This 
innovation is violative of Article 14 of the 


Constitution and cannot, therefore, be 
sustained. (Para 27) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1375 = (1972) T SCA, 
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587, Abodha Kumar y. State 12 
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lic Service Commission, Hyderabad 
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‘for Union Territory of Delhi 19 
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AIR 1953 SC 394 = 1953 Cri LI 
1480, Shiv Bahadur Singh v. State 
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Jawahar Lal Gupta, for Petitioner; J. S. 
Wasu, Advocate-General, Punjab, with S. K. 
Sayal (for Nos. 1, 3 and 5) and Kuldip Singh 
anu R, R. S. Mongia (for No. 2), for Respon- 

ents. 


R. S. NARULA, J.— I propose to dis- 
pe of 31 connected writ petitions (C. Ws. 
os. 1894, 1931, 1973, 1977, 1981, 1983 to 
1990, 2004, 2006, 2016 to 2024, 2026, 2027, 
2029 to 2031, 2039 and 2052 of 1972) ty 
this common "judgment as in fact o rig Se 
out of all these petitions were argued before 
us on identical grounds and those arguments 
were adopted on behalf of the petitioners in 
the other cases. As there is no material dif- 
ference between the relevant facts of the 
remaining cases, reference has been made in 
the course of this judgment to the record of 
Civil Writ 1894 of 1972 only. The crucial 
point on which counsel for the parties have 
` focussed their arguments in these petitions 
filed by 31 B.Sc. degree-holders who are can- 
didates for admission to the M.B.B.S. 
course of the Government Medical Colleges 
in the State of Punjab, is whether the inno- 
vation made by the respective Universities to 
which those colleges are affiliated restricting 
the consideration of the claims for admis- 
sion to only such first class Science degree- 
holder candidates who secured at least 60 
per cent marks in the Science Subjects in 
the Pre-medical Examination (or other Te- 
cognised equivalent examination) is or is not 
hit by Article 14 of the Constitution when 
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Under-Graduate candidates who secured 50 
per cent or above (even less than 60 per 
cent), m in the Pre-Medical Examination 
are eligible for consideration for admission 
to the said course. 

2. There are only two Government 
Medical Colleges in the State of Punjab, one 
at Amritsar and the other at Patiala. The 
Amritsar College is affiliated to the Guru 
Nanak University and the Patiala College is 
affiliated to the Punjabi University. Admis- 
sion to both the Colleges is made jointly in. 
arder of merit out of eligible candidates 
whose names are arranged in the prescribed 
order. The number of seats at both these 
Medical Colleges taken together is 300. 50 
per cent of those seats are reserved for dif- 
ferent categories of candidates ` (Scheduled 
Castes, Scheduled Tribes, Backward Classes, 
Central Government nominees, women can- 
didates, e:c,) The rest of the 50 per cent 
seats have to be filled by open merit. Ac 
cording to the relevant regulations which 
were in force till the last year, admission to 
the M. B. B. S. course was open to any stu- 
dent who had attained the age of 17 years 
on October 1, of the year of admission to 
the Medical College, and who had passed 
not less than 18 months previously with at 
least 50 per cent marks in the Science sub- 
jects, either the Intermediate Science (Medi- 
cal Group) Examination, or the Pre-Medical 
Examination, or the B. Sc, Final Examina- 
tion, or any other examination recognised by 
the Syndicate of the University as equiva- 
lent to the Pre-Medical Examination. 

A person who had passed the Pre- 
Medical or equivalent examination with less 
than 50 per cent marks was also eligible for 
admission to -the course if he had passed 
either the B. Sc. Examination (with Physics, 
Chemistry, Botany and Zoology) in the First 
Division, or the M. Sc. Examination in any 
one of those subjects in the First Division. 
The rest cf the conditions for admission to 
the course prevalent in the previous year are 
not relevart for our purposes. They are con- 
tained in zhe copy of the extract from the 
Panjab University Calendar filed as Anne- 
xure ‘A’, In April, 1972, the Punjabi Uni- 
versity, Patiala, is stated to have amended 
its relevant statute. The Guru Nanak Uni- 
versity, Amritsar, also carried out the same 
amendments in June, 1972. A copy of the 
televant statute of the Guru Nanak Uni- 
versity has been placed before us and has 
been marked Annexure R-1. The relevant 
portion of the said statute is in the same 
terms as in the advertisement which appear- 
ed in the daily English ‘Tribune’, dated 
June 11, 1972 (Annexure ‘B’, wherein ap- 
plications for admission to the course in 
question were invited from eligible candi- 
dates. The relevant part of the advertise- 
ment was in the following words:— 

“Minimum qualifications for admission 
are:— Pre-Medical/F.Sc. (Medical Group) 
of Guru Wanak/Punjabi/Panjab University 
or an equivalent examination from any 
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other University recognised by Guru Nanak/ 
Punjabi University, with at least 50% marks 
(aggregate) in the essential subjects viz. 
English, Physics, Chemistry and Biology, 
M.Sc./B.Sc. with at least 60% marks in 
essential subjects are also eligible, provided 
they have also passed the Pre-Medical/F.Sc. 
(Medical Group) in Ist Division i.e., with at 
least 60% marks or more in essential sub- 
jects.” : 

The above-quoted portion of the advertise- 
ment is based on paragraph 6 (iii) of the 
statute Annexure R-i. According to the 
statute, the professional examination of the 
M.B.B.S. Course is open to any student 
who attains the age of 17 years on Decem- 
ber 31 of the year of his admission to the 
Medical College, and who has passed not 
less than 18, months previously either the 
Pre-Medical or equivalent examination with 
at least 50 per cent. marks in the essential 
subjects, or:— 

“A person who has passed B.Sc, exa- 
mination with any three subjects out of 
Physics, Chemistry, Botany, Zoology, Hu- 
man Anatomy, Human Physiology and Bio- 
chemistry, and has obtained at least 60% 
marks in the aggregate of essential subjects 
or M.Sc. examination with at least 60% 
marks in any one of the subjects mention- 
ed above, provided he/she has passed his/her 
‘pre-Medical examination also with at least 
60% marks in aggregate in the essential 
subjects of English, Physics, Chemistry (in- 
cluding Organic) and Biology.” 


3. A copy of the printed brochure 
“for admission to Ist Year M.B.B.S. Class, 
1972, Government Medical Colleges, Amrit+ 
sar, and Patiala” has also been filed before 
us by Shri Jawahar Lal Gupta Advocate 
during the course of hearing of arguments. 
The same has been placed on record and 
marked Annexure ‘D’. Paragraph 3 of the 
brochure is in practically the same terms 
as the extract from the statute which has 
already been quoted above. Annexure ‘C’ 
to the writ petition is the copy of a com- 
munication, dated May 19, 1972, from the 
Secretary to the Government, Punjab, add- 
ressed to the Vice-Chancellor, Guru Nanak 
University, Amritsar, laying down the crite- 
-ria for admissions to the Medical Colleges. 
After referfing to the order in which pre- 
ference was being given to candidates for 
admission in the M.B.B.S. course previously 
it was stated as below:— 


“Government have reconsidered the 
whole issue of admission to Medical Col- 
leges. In view of the fact that B.Sc. candi- 
dates had gained undue preponderance over 
those coming after doing pre-Medical/F.Sc. 
(Medical Group) Examination, in the year 
1971, Government have after due conside- 
ration, modified the existing policy to the 
extent that in future only such M.Sc./B.Sc. 
Ist Class candidates will be eligible for 
admission to M.B.B.S. Class as have obtain- 
_ ed not less than 60% marks in compulsory 
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subjects in. Pre-Medical/F.Sc. 
Group) Examination also.” 

In paragraph 3 of that communication, the 
Guru Nanak University was asked to have 
the prospectus of the Medical College am- 
ended accordingly. Whereas the Punjabi 
University had already made such amend- 
ments, the Guru Nanak University appears 
to have followed the same course on the 
above-mentioned suggestion of the Punjab 
Government. 

4 All the 31 petitioners had passed 
the recognised Pre-Medical Examination se- 
curing less than 60 per cent. marks. With 
the exception of three persons, all of them 
had passed the said examination in 1970. 
Out of the remaining three one had passed 
the Pre-Medical Examination in 1968 and 
two in 1969. All of them passed the B.Sc. 
Examination (of which result was declared 
on June 17, 1972) securing more than 60 
per cent. marks. Each of the petitioners 
submitted his application on the prescribed 
form for admission to the M.B.B.S. Course 
on the basis of the First Class B.Sc. degree 
obtained ‘by him. In a letter sent by the 


. Principal of the Medical College, Amritsar, 


to each of the petitioners, it was stated that 
his claim for admission “on B.Sc. basis” 
could not be admitted since his marks in 
essential subjects in the Pre-Medical Exami- 
nation were less than 60 per cent. A speci- 
men copy of such a letter has been placed 
on the record and marked “R’, 


5. Counsel for both the Universities 
(Punjabi and Guru Nanak) made it clear at 
the outset that B.Sc. degree-holders like the 
petitioners who have secured less than 60 per 
cent. but more than 50 per cent. marks in 
the Pre-Medical Examination can also be 
considered on the basis of their perform- 
ance in the Pre-Medical Examination along 
with Pre-Medical (Pass) Candidates. The 
plea has been specifically taken in writing 
in the return of the Guru Nanak University 
in the following words:— 

“If the petitioner wants to compete on 
the basis of his F.Sc./Pre-Medical degree 
then there is no discrimination as he can be 
considered on the basis of the criteria of 
minimum 50 per cent. marks in Pre-Medi- 
cal/F.Sc.” 


Mr. Gupta first thought that a First Class 
degree-holder with less than 60 per cent 
marks in the Pre-Medical Examination is 
not at all eligible for consideration, but 
later argued the case on the assumption that 
this was a concession made by counsel 
under instructions from their clients. Para- 
graph 11 of the brochure gives the order in 
which preference has to be given to candi- 
dates for admission in the following words: 

“(1) M.Sc./B.Sc. Ist Class students i.e. 
those who obtain 60 per cent. or more marks 
in the compulsory subjects provided:— 

(a) They have passed B.Sc. with English 
as one of their subjects according to old 
regulations or any of the three subjects viz. 


Le 
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Botany, Zoology, Chemistry, -Physics, Phy- 
siology, Human Anatomy, Biochemistry ac- 
cording to the new regulations, 

(b) They have passed the Pre-Medical 
examination or an equivalent examination 
of a recognised University with at least 60 

er cent. marks in essential subjects of Eng- 
fish, Physics, Chemistry and Biology. 

Gii) Pre-Medical/F.Sc. (Medical Group) 
students will be admitted according to the 
marks obtained by them in Pre-Medical/ 
F.Sc. (Medical Group) Examination. The 
order of merit will be adjusted after deduct- 
ing the marks obtained by the candidates in 
the additional optional subjects from the 
total marks obtained by them.” 


A 6. Though many grounds had initi- 
ally been taken up in these writ petitions, 
the only ground pressed at the hearing of 
these cases, has been formulated in the peti- 
tion of Man Mohan in the following words: 

CE arees While the category possessing 
higher qualifications is required to secure 60 
per cent. marks at both the stages, i.e. in 
the higher examination as well as the lower 
examination, the category possessing the 
qualification of only Pre-Medical is required 
to possess only 50 per cent. marks. This 
action, besides being discriminatory is abso- 


lutely arbitrary and has no nexus whatso- ` 


ever with any object that the Government 
may have in view. The action thus violates 
Article 14 of the Constitution and 
as such be sustained.” | 


7. In reply to the above-quoted 
ground of attack against the impugned por- 
tion of. the relevant University statute, the 
Guru Nanak University has averred in its 
written statement as follows:— 

“It is submitted that the basic qualifi- 
cations for purpose of admission to the 
Medical Colleges has always been F.Sc./ 
Pre-Medical, but in view of the earlier Ordi- 
nance B.Sc. candidates used to gain undus 
preponderance over the F.Sc./Pre-Medical 
candidates. Apart from that a younger can- 
didate after obtaining an M.B.B.S. degree 
can er afford to do some specialisation 
in the field of Medicine. In the interest of 
efficiency in the profession, the proposal of 
the State Government was accepted by the 
University and the new Ordinance has been 
brought into existence. — — — — — — — 


The B.Sc. candidates and  F-.Sc./Pre- 
Medical candidates form two separate clas- 
ses. Separate criteria for admission can be 
made for two separate classes. If the peti- 
tioner wants to compete on the basis of his 
F.Sc./Pre-Medical degree then there is no 
discrimination as be can be considered on 
the’ basis of the criteria of minimum 50 per 
cent. marks in Pre-Medical/F.Sc. But if he 
wants to be considered on the basis of his 


cannot 


B.Sc., then he forms a separate class and 


he must possess 60 per cent. minimum 
marks in his F.Sc.f/Pre-Medical Examination 
before he is eligible for consideration.” 
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8. Mr. Jawahar Lal Gupta, who 
addressej the main arguments on the side 
of the petitioners, contended that the im- 
pugned provision which excludes from con- - 
sideration the First Class B.Sc. degrees of 
candidates who secured less than 60 per cent. 
marks in the Pre-Medical Examination is 
unconstitutional because the differentia on 
which is based the classification between the 
First Class Graduates securuing at least 60 
per. cent. marks in the Pre-Medical Exami- 
nation cr simple Pre-Medical pass candi- 
dates securing at least 50 per cent. marks 
on the one hand and First Class Graduates 
securing less than 60 per cent. marks in the 
Pre-Meakal Examination on the other has 
no reasonable relation to or nexus with the 
object scnght to be achieved by the statute 
containing the rules for.admission to the 
M.B.B.S. Course. Counsel referred to the 
following passage in the judgment of their 
Lordships of: the Supreme Court in J. Pandu- 
rangarao v. The Andhra Pradesh Public 
Service Commission, Hyderabad, AIR ‘1963 
SC 268, and submitted that the second essen- 
tial test prescribed therein which must be 
satisfied tə successfully ward off an attack 
(against the validity of a statutory ‘provision 
or rule) under Article 14 of the Constitu- 
tion is rot at all satisfied in the instant 
case:— 


“When any impugned rule or statutory" 
provision is assailed on the ground that it 
contravenes Article 14, its validity can be 
sustained if two tests are satisfied. The 
first test is that the classification on which 
it is founded. must be based on an intelligi- 
ble differentia which -distinguishes persons 
or things grouped together from others left 
out of the group; and the second is that the 
differentia in question must have a reason- 
able relation to the object sought to be 
achieved by the rule or statutory provision 
in questicn.” 


9, Mr. Gupta emphasised that 
though classification can be based on diffe- 
rent considerations, -there must always be 
some nexas between the basis of the classi- 
fication and the object intended to be achi- 
eved by the statute. For that proposition 
he relied om the basic authority of the Sup- 
reme Court in Ram Krishna Dalmia v. 
Justice S. R. Tendolkar, 1959 SCR 279 .(cor- 
responding to AIR 1958 SC 538). In J. 
Pandurangszrao’s case, AIR 1963 SC 268 
(supra), the impugned rule which had intro- 
duced a classification between one class of 
Advocates and the rest of the Advocates 
was struck down as irrational, inasmuch as 
it was found that there was no nexus be- 
tween the basis of the said classification and 
the object intended to be achieved by the 
relevant scheme of the rules framed by the 
Governor of Andhra Pradesh under Article 
234 and proviso to Article 309 of the Con- 
stitution, providing, inter alia, the impugned 
special qualification of actual practice as an 
Advocate ix. the Andhra Pradesh High Court | 
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as distinguished from such practice in other 
High Courts. 


10. The next case decided by the 
Supreme Court to which Mr. Gupta refer- 
red is of A. Periakaruppan v. State of Tamil 
Nadu, AIR 1971 SC 2303. More than one 
petitions filed under Article 32 of the Con- 
stitution were disposed of by the Supreme 
Court by that judgment. The division of 
the State of Tamil Nadu into six units for 
admission to the Government Medical Col- 


leges in the State was successfully assailed 


by the candidates for admission to the 
M.B.B.S. Course on the ground that whereas 
the object intended to be achieved in laying 
down the criteria for admission to the Medi- 
cal Colleges was to select the best candi- 
dates for admission to those Colleges, the 
classification of candidates into different 
units had no reasonable nexus with the 
above-mentioned object intended to be 
achieved by the Government. It was reite- 
rated by their Lordships that before a classi- 
fication can be justified against an attack 
under Article 14 of the Constitution, it must 
be shown to be based on an objective crite- 
rion, and it must further be shown that the 
said criterion has reasonable nexus with the 
object intended to be achieved by laying 
down the same. 


1. The Jast judgment of the Sup- 
reme Court to which Mr. Gupta invited our 
attention also relates to an attack under 
Article 14 of the Constitution against a sta- 
tuory rule made for governing admissions 
to a Medical College. That judgment was 
given in the State of Andhra Pradesh v. 
U. S. V. Balaram, AIR 1972 SC 1375. The 
reservation of 40 per cent. seats of M.B.B.S. 
Course for the Higher Secondary Course 
(Multipurpose) candidates after the holding 
of the entrance test was held to be discri- 
minatory as it could result in denying ad- 
mission to the Pre-University candidates 
who might have got higher marks than 
some of the Higher Secondary Course candi- 
dates. Rule 9 of the Rules relating to the 
selection of candidates for admission to the 
integrated M.B.B.S. Course whereunder the 
above-mentioned provision had been made, 
was declared by the High Court of Andhra 
Pradesh to be invalid (and that part of the 
judgment of the High Court was upheld by 
the Supreme Court) on the ground that 
though the Pre-University Course and the 
Higher Secondary Course candidates had 
otherwise been placed at a par, so far as 
eligibility for admission to the M.B.BS. 
Course was concerned, invidious discrimina- 
tion had been made by denying admission 
to the Pre-University Course candidates who 
might have got higher marks than some of 
the Higher Secondary candidates who could 
get admission because of the 40 per cent. 
reservation made for them. 

It was held that though it is open to 
the State to prescribe the sources from which 
the candidates are declared eligible for ap- 
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plying for admission to the Medical Colle- 
ges, but when once a common entrance test 
has been prescribed for all the candidates 
on the basis of which selection is to be made, 
the rule providing further that 40 per cent. 
of the seats will have to be reserved for the 
Higher Secondary Course candidates is arbi- 
trary, firstly because there cannot be any 
valid classification of Pre-University Course 
and Higher Secondary Course candidates, 
after a common test has been prescribed, 
and secondly, because such classification has 
no reasonable relation to the object sought 
to be achieved, namely, selecting the best 
candidates for admission to the Medical Col- 
eges. 

12. Mr. D. N. Awasthy, Advocate, 
who not only adopted Mr. Jawahar Lal 
Gupta’s arguments, but reinforced them, and 
made some additional submissions on the 
same point, referred to the Division Bench 
judgment of the Orissa High Court in Abo- 
dha Kumar Mohapatra v. State of Orissa, 
AIR 1969 Orissa 80, wherein the directive 
issued by the Orissa Government for select- 
ing candidates for admission to the M.B.B.S. 
Course out of students securing 50 per cent. 
and above marks in the Medical Group sub- 
jects according to merit from the respec- 
tive regions tagged to the individual Goy- 
ernment Medical Colleges, and directing that 
the remaining seats would be filled up by 
meritorious students from other regions was 
held to violate the equality clause of the 
Constitution, and was struck down as being 
hit by Article 14 of the Constitution. It 
was held that there is no nexus between the 
territorial distribution and the object to be 
achieved, namely admission of the best 
talent on the basis of merit judged by marks 
obtained by the candidates in the Science 
subjects. 

Mr. Awasthy laid some emphasis on 
two peculiar aspects of his client’s case, It 
was pointed out that Amarjit Singh, peti- 
tioner in Civil Writ 1931 of 1972, secured 
59.2 per cent. marks in the Pre-Medical 
Examination in 1970, and though he was 
entitled to be considered for admission along 
with other Pre-Medical pass candidates who 
had secured more than 50 per cent. marks, 
he was not permitted to apply for admission 
as he had not attained the age of 17 years 
by then. Whereas at that time he was forc- 
ed to join the B.Sc. course in order to fur- 
ther improve his chances of admission to 
the M.B.B.S. Course according to the rule 
then in vogue, now that he has secured First 
Division in B.Sc. and wants to be consider- 
ed with other First Division Science Gradu- 
ates for admission to the course in question, 
he has been told that he cannot be so con- 
sidered because he secured less than 60 per 
cent. marks in his Pre-Medical Examination 
in 1970. Mr. Awasthy further argued that 
the petitioner having joined and passed B.Sc. 
in the hope of improving his chances of 
admission according to the rules prevalent 
in 1970, he could not be told just when the 
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time for admission has arrived that the Uni- 
versity has changed the relevant rule to his 
detriment a few days earlier. In the view 
I am inclined to take of the main point rais- 
ed in these cases, I do not think it neces- 
sary to deal with these marginal embellish- 
ments of the case of Mr. Awasthy’s client. 


Å 13. Mr. D. N. Awasthy lastly sub- 
mitted that the very object of the formation 
of the ‘Punjabi University and the Guru 
.Nanak University, as disclosed in Section 4 
(1) of the respective statutes, constituting 
them (The Punjabi University Act, 35 of 
1961, and the Guru Nanak University Am- 
ritsar Act, 21 of 1969) is to make provision 
for imparting education and for promoting 
research in the humanities, learned profes- 
sions, sciences, etc., and it cannot, therefore, 
be denied that it is the duty of the Univer- 
sities to admit the best and most highly 
qualified - available students (subject to the 
prescribed age restrictions) for all courses 
of study. The Universities are founded 
generally for the promotion of higher edu- 
cation and research, and according to Mr. 
Awasthy it is conducive to the attainment of 
that object that persons with higher relevant 
educational qualifications and maturer age, 
who are otherwise eligible for admission to 
the Professional Colleges should be preferred 
: candidates with lower academic qualifica- 
ons. 


14. Mr. Joginder Singh Wasu, the 
learned Advocate-General for the State of 
Punjab, who also appeared for the Punjabi 
University as well as Mr. Kuldip Singh, Bar- 
at-Law, who addressed us on behalf of the 
Guru Nanak University, had to admit that 
the object sought to be achieved by the 
relevant statutes of the respective Universi- 
ties was to admit the best talent out of the 
candidates available for admission to the M.B. 
B.S. Course on the basis of merit. It was 
also not disputed that the number of seats 
to be filled by merit being only 150 and 
the applicants for the same being more than 
1,200, the merit for admission has to be 
judged by the quality and standard of edu- 
cational qualifications of the candidates in 
the relevant subjects. Mr. Wasu, however, 
insisted that the best way to find out the 
relative merit of the contesting candidates is 
to see the position secured by a particular 
candidate as compared with the others in 
the Pre-Medical Examination which fcrms 
the qualifying test for admission to the 
course in question. I am unable to find any 


force in this submission of the learned Ad- - 


vocate-General. Nor does the impugned 
tule appear to be based on this doctrine. 
The qualifying marks for consideration for 
admission of Pre-Medical (Pass) candidates 
are 50 per cent. 
: If a candidate has the additional quali- 
fication of being a First Class Graduate in 
Science (with higher qualifications in subjects 
. relevant for the Medical Course), his higher 
qualification cannot be taken into considera- 
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tion unless he secured 60 per cent marks’ in 
the Pre-Medical. Lesser percentage of marks 
(50%) obtained by a candidate in the lower 
examinaticn are entitled to be considered, 
but if one has got-an additional and higher 
qualification of a betier quality, he is pro- 
hibited from having that qualification con- 
sidered for -admission even if in pre-Medical 
he had more than 50% marks, unless he had 
at least 60 per cent therein. A candidate who 
obtains €0 per cent. marks in his B.Sc. is, 
according to the rule, entitled to be consi- - 
dered on che basis of his B.Sc. degree only 
if he secured at least 60 per cent. marks in 
the Pre-Medical, but the B.Sc.. degree of a 
candidate who has obtained 75 per cent. 
marks in the B.Sc., and might have topped 
amongst all the B.Sc. candidates in the 
University has to be ignored for admission 
if he happens to obtain less than 60 per cent. 
marks in the Pre-Medical. There does not 
appear to me to be either any logic in this 
formula or any rational connection of this 
rule with the object of admitting the best 
and most highly qualified available candi- 
dates to the M.B.B.S. Course. 


15. The learned Advocate-General 
then referred at length to the report of Dr, 
T. R. Sharma, Head of the Department of 
Education and Community Services, Punjabi 
University, Patiala, about the. investigation 
into. the rzlative performance © in Medical 
studies of Pre-Medical and B.Sc. (Pass) stu- 
dents, from the relevant file of the Punjabi 
University which was with him. The Senate 
of the Punjabi University had in its meet- 
ing held on August 7, 1971, resolved to 
appoint a Committee to examine the whole 
issue of admission to the Medical Colleges 
in order to assess the need for revision of 
the then prevalent mode and criterion for 
admission es it was felt that in terms of the 
criterion followed in that year B.Sc. pass 
candidates en bloc gained undue preponder- 
ance over those coming after passing the 
Pre-Medical) examination. Dr. Sharma’s 
report says that the Vice-Chancellor wanted 
to get analysed the results and to take into 
account the relative performance in Medical 
studies of those two categories of candi- 
dates, namely, B.Sc. (Pass) and Pre-Medical 
(Pass) admitted to M.B.B.S. Course in the 
Medical Cclleges over the past four or five 
years. Tke study was undertaken by Dr. 
Sharma in pursuance of the said direction 
of the Vice-Chancellor. 


16. Great pains appear to have been 
taken by Dr. T. R. Sharma for collecting 
the relevant data and tabulating the same. 
The conclusions (which are relevant for our 
purposes) arrived at by him from an analy- 
sis of the Pre-Medical and B.Sc. results of 
the Punjab, Punjabi and Guru Nanak Uni- 
versities are quoted below verbatim:— 

“@. The total number of students: ap- 
pearing at Pre-Medical and B.Sc. (Medical 
Group) examinations is almost equal, 5488 
and 6188 respectively, but pass percentages 
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in case of B.Sc. students is nearly 4 points 
less than that of Pre-Medical students. 


(ii) Against 18.4% students getting Ist 
division in Pre-Medical Examination only 


12.2% students are placed in the first divi-- 


sion in B.Sc. (Medical) group. The number 
of second divisioners in those examinations 
is almost equal, only slightly inclined in 
favour of Pre-Medical students; and there 
are 8% more third divisioners in B.Sc, group 
than Pre-Medical Group. It is clear, there- 
fore, that quantitatively as well as qualita- 
tively the performance of Pre-Medical stu- 
dents is better than that of B.Sc. students. 


(iii) Among top first divisioners, how- 
ever, students getting more than 70 % marks 
show higher percentages in B.Sc. class than 
Pre-Medical class. Against just 14% stu- 
dents getting 70% or more marks in the 
Pre-Medical class, about 21% B.Sc. students 
fall in this category. In short so far as ex- 
cellence in results is concerned, performance 
of B.Sc. students is much better than Pre- 
Medical students. This may be due to the 
presence of the subject of English in the 
course of studies for Pre-Medical students 
because it is commonly felt that general per- 
formance of students in this subject is on 
the low side. But this is only a speculation. 
An analysis of subject-results looks to be 
necessary before any judgment can be given 
on this issue.” 


17. Regarding the combined percent- 
age of admissions to the Medical Colleges 
at Amritsar and Patiala, he found that the 
percentage of B.Scs. admitted to the M.B. 
B.S. Course had been very low till 1970, but 
had risen to 35 in 1971. As a result of the 
comparison of performance in Medical stu- 
dies of B.Sc. pass and Pre-Medical pass can- 
didates admitted to the M.B.B.S. Course, 

. Sharma found that the question of com- 
paring their performance in the period 1963 
to 1967, did not arise as only very few 
B.Scs. had been admitted to the M.B.BS. 
Course during those years. He recorded a 
finding that the data for the subsequent 
years was too inadequate to suggest any 
specific conclusion. From the data available 
he found that in 1966, the B.Scs. showed 
better performance than the Pre-Medical 
students; in 1967 and 1968, the position got 
changed; in 1969 both the categories of stu- 
dents got at par and the results of 1970 on- 
wards had yet to be seen. According to Dr. 
Sharma, true picture would emerge in this 
respect in 1974 when results of all the three 
professional examinations would be avail- 
able for those admitted in 1970. 


The conclusion arrived at by Dr. Sharma 
in this respect is that till 1974, nothing signi- 
ficant can be inferred. Opinions of teachers 
of Medical Colleges were also elicited. - The 
finding of Dr. Sharma is that teachers would 
require at least four to five years more to 
have sufficient evidence to form the basis 
of their opinion with regard to the relative 
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performance of the two categories of stu- 
dents. The teachers had, however, unani- 
mously opined that the seats among Pre- 
Medical Pass and B.Sc. pass: should be suit- 
ably apportioned though they could not give 
any unanimous suggestion regarding the 
ratio which was suggested from 20 per cent. 
to 50 per cent. seats being reserved for the 
B.Ses. Following is the final conclusion 
recorded by Dr. Sharma about the compa- 
rative pass percentage of B.Sc. pass and Pre- 
Medical pass students admitted to the M.B. 
B.S. course:— 


“The pass percentage of the Pre-Medi- 
cal examination (1971) standing at 61.4 is 
higher by 4 points than the pass percentage 
in the B.Sc. examination. And against 12.2 
per cent. B.Sc. students getting first class, 
18.4 per cent. Pre-Medical students are plac- 
ed in the first division. But the quality of 
the first division of the Pre-Medical stu- 
dents is inferior to that of B. Sc. students. 
Against a percentage of 14 students getting 
more than 70 per cent in the Pre-Medical 
Examination, 21 per cent B.Sc. students ob- 
tain 70 per cent. or more marks.” 

18. Mr. Wasu referred to the above- 
quoted passages from the report of Dr. 
Sharma to make out a nexus between the 
impugned provision and the object of regu- 
lating admissions to the M.B.B.S, Course. 
By the time he finished reading the report, 
he seemed to have himself realised that the 
report cannot possibly help him for that 
purpose. Dr. Sharma did not reach the con- 
clusion that Pre-Medical (Pass) students fare 
better than the B.Sc. (Pass) students in the 
M.B.B.S. Nor did he try to-find the differ- 
ence between the quality of B.Sc. (Pass) 
M-B.B.S. doctors on the one hand and Pre- 
Medical (Pass) M.B.B.S. doctors on the 
other. The averment in the written state- 
ment of the Guru Nanak University to the 
effect that the new rule has been made “in 
the interest of efficiency in the profession” 
has neither been shown to be based on any 
factual data nor seems to be otherwise pro- 
bable. Dr. Sharma’s. report does not there- 
fore, help in finding any nexus between the 
new provision and the object of the relevant 
statutes. 

19. The learned Advocate-General 
then referred to the judgment of the Sup- 
reme Court in Ku. Chitra Ghosh v. Union of 
India, AIR 1970 SC 35, wherein reservation 
of certain seats in the Maulana’ Azad Medi- 
cal College, Delhi, for certain categories of 
persons was held to be not violative of 
Article 14 of the Constitution. On the facts 
of that case it was held that the classifica- 
tion in all those cases was based on intelli- 
gible differentia which distinguished them 
from the group to which Kumari Chitra 
Ghosh and another belonged. That case as 
well as the following three cases to which 
Mr. Kuldip Singh, Bar-at-Law, referred were 
concerned with valid or invalid classification 
or grouping of candidates, and were not 
concerned with the question of the classifi- 
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cation being intra vires Article 14 or being 
ultra vires -Article 14 of the Constitution on 
account of the existence. or non-existence of 
a rational relation to the objects of the rele- 
vant statute:— 


G) Rao Shiv Bahadur Singh v. State of 
Vindhya Pradesh, AIR 1953 SC 394; 
Gi) Jyoti Pershad v. Administrator for 


the Union Territory of Delhi, AIR 1961 SC 
1602; and 


Gi) Ram Bux v. State of Rajasthan, 
AIR 1963 SC 351. 
20. The Jast submission of Mr. 


Wasu was that the aim of the emei 
provision is to give fair representation to 
Pre-Medical (Pass) students and to avoid 
preponderance of B.Sc. (Pass) students in 
the matter of admission to the M.B.BS. 
course. Reference. was made by him in this 
connection to paragraph 2 of Annexure ‘C’ 
wherein the Government had suggested such 
a course being adopted to avoid B.Sc: candi- 
dates gaining undue preponderance over 
those coming out for admission after doing 
Pre-Medical. Though the statistics collected 
by Dr. Sharma show that the highest per- 
centage of B.Sc. candidates so far admitted 
in the Government Medical Colleges in Pun- 
jab taken together never exceeded 35, let us 
assume that the aim of making the im- 
pusned provision was to keep out the First 

ivision B.Sc. candidates who would other- 
wise have got admission to the M.B.B.S. 
Course in order to make room for simple 
Pre-Medical (Pass) students who might be 
only second divisioners (getting more than 
50 per cent. marks). The impugned provi- 
sion cannot, in my opinion, be sustained 
even on this assumption. 


The respondents have failed to produce 
before us any material from which it can 
be inferred that even second divisioner Pre- 
Medical (Pass) students are likely to fare 
better than a First Divisioner B.Sc. or M.Sc. 
candidate (who missed the First Division in 
the Pre-Medical), or would make a better 
doctor after passing the M.B.B.S. In fact it 
seems to be. difficult to conceive that anyone 
who has, after passing the Pre-Medical Exa- 
mination, studied at least three subjects out 
of Botany, Zoology, Chemistry, Physics, 
Physiology, Human Anatomy and Bioche- 
mistry for two years would be worse off as 
an M.B.B.S. student than a mere Pre-Medi- 
cal (Pass) candidate simply because the First 
Class Science Graduate failed to obtain 60 
per cent marks in his Pre-Medical Exami- 
nation. An attempt to exclude candidates 
with an equivalent qualification so as to give 
sufficient representation to candidates hav- 
ing another particular type of equivalent 
gualification was struck down by the Sup- 
reme Court in U. S. V. Balaram’s case, AIR 
1972 SC 1375 (supra). The attempt made in 
the instant cases is much more repugnant 
to Article 14 than the one which was made 
in Balaram’s case. Dr. .Sharma’s study has 
shown inter alia:— 
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(i) that the pass percentage in B.Sc. is 
not high2r than in the Pre-Medical Exami- 
nation; : 

(ii) that the percentage of candidates 
whe secure First Division in B.Sc. is lower 
than those who secure First Division in the 
Pre-Med:cal Examination; 

(iii) that proportionately the number of 
students who secure more than 70 per cent. 
marks is higher in B.Sc. than in the Pre- 
Medical: 

(iv) that “so far as excellence in results 
is concerned, performance of B.Sc. students 
is (naturally) much better than Pre-Medical 
students; and 

(v) that “the quality of the First Divi- 
sion of the Pre-Medical Students is inferior 
to that of B.Sc. students. 

21. As to why the Universities want 
to place Pre-Medical (Pass) candidates with 
S0 per cent. marks on a higher pedestal than 
the First Class Graduates with 59 per cent. 
marks in the Pre-Medical Examination, in 


_ the face of the above-quoted facts, is beyond 


my comprehension. 


22. Selection has to be made out of 
the entire body of eligible candidates for 
admission to the M.B.B Course. Each 
member cf that body is entitled to be treat- 
ed in the same manner. The body of candi- 
dates is divided into two categories op 
groups, namely, (i) Pre-Medical (Pass) can- 
didates securing at least 50 per cent. marks; 
and (ii) First Class B.Sc. (Pass) or First Class 
M.Sc. (Pass) candidates who secured at least 
60 per cent. marks in the Pre-Medical Exa- 
Minazion. It is significant that members of 
the first category are entitled to seek admis- 
sion on the basis of their Pre-Medical Exa- 
mination results even if they pass in the 
Second Division. Here is an illustration of 
the startling consequences to which the con- 
dition imposed on the second category leads. 


Whereas a Pre-Medical (Pass) candidate 
securing more than 50 per cent, but less than 
60 per cent. marks can seek admission on 
the basis of the result of his Pre-Medical 
Examination, he cannot claim preference 
over anozher such person after he passes 
B.Sc. or M.Sc, in the First Division securing 
at lezst 60 per cent marks in the essential 
subjects even if he tops the University in 
his graduction course. If he wants to try 
for admission in the Government Medical 
per cg after. passing M.Sc. with distinction 

basis of his M.Sc. degree, he must 
still have his merit weighed on the basis of 
his Second Division Pre-Medical Examina- 
tion Marks. This does not appear to be 
consistent with the object of admitting the 
best available talent to the M.B.B.S. Course. 
I can understand a high pass percentage be- 
ing prescrized for Graduates who wish to 
seek admission on the basis of their B.Sc, 
or M.Sc. cegrees as against lower pass per- 
centag: being prescribed for those. who seek 
admission on the basis of their results in 
the Pre-Medical Examination. What I do 


Pe 
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not understand is the logic behind making 
the consideration of their First Class degrees 
‘being made conditional on their having pass- 
ed the Pre-Medical also in the First Divi- 
sion. 

23. The marks which had been ob- 
‘tained by First Class Graduates or double 
Graduates in their Pre-Medical Examination 
some years ago cannot normally serve as a 
test for judging the ability and knowledge. 
of the Graduates for the purpose of deter- 
mining their merit for admission to the 
M.B.B.S. Course. The relevant time for 
judging the merit of the rival candidates is 
the time of the proposed admission to the 
Medical College. Any First Class Gradu- 
ate who has studied subjects like Physiology, 
Human Anatomy and Biochemistry in the 
course of his degree classes cannot be con- 
sidered to be inferior to a Pre-Medical (Pass) 
candidate who has secured more than 50 per 
cent. marks merely because the Graduate 
had secured a few marks less than sixty per 
cent. in the Pre-Medical Examination. 

24. Another argument pressed by 
the learned counsel for the respondents to 
establish a rational connection between the 
impugned provision and the object sought 
to be achieved by the relevant statutes was 
that “a younger candidate after obtaining 
an M.B.B.S. degree can further afford to do 
some specialisation in the field of medicine 
(or surgery)”. This averment in the return 
of the Guru Nanak University on which 
Mr. Kuldip Singh has laid emphasis is, in 
my opinion, inconsistent with the statute as 
it stands. Firstly, the regulation does not 
prescribe any maximum age for admission 
to the M.B.B.S. Course. One who passed 
his Pre-Medical Examination ten years ago 
securing more than 60 per cent. marks can 
seek admission to the M.B.B.S. Course if 
he has passed B.Sc. with essential subjects 
securing 60 per cent. or more marks in 
1972, though he might be about thirty years 
old, at this time. Secondly, the regulation 
really aims at keeping out too young stu- 
dents by prescribing the minimum age for 
admission as 17 years on a specified date 
in the year of admission. Amarjit Singh 
petitioner was not considered for admission 
in 1970, as he was below 17 years at that 


e. 

Thirdly, there is no appreciable differ- 
ence between the normal age of a Graduate 
and an under-Graduate (difference of about 
two years) from the point of view of hav- 
ing enough lifetime left for higher studies 
or research in medicine or surgery. Fourth- 
ly, how does the University consider a First 
Class Graduate with 60 per cent. or more 
marks in the Pre-Medical Examination 
younger than a First Class Graduate with 
jess than 60 per cent. marks in the Pre-Medi- 
cal Examination? The impugned differen- 
tia lies in the percentage of marks obtained 
by a Graduate in the Pre-Medical Examina- 
tion. That has nothing to do with age. 
Fifthly, comparatively maturer persons in 


age are usually more fitted in higher studies 
and for research than very young boys and 
girls. All this shows that the defence put 
up by the respondents about the considera- 
tion of age having led to the making of the 


‘impugned provision is nothing less than a 


hoax. If the University, which is the sole 
judge of what is the best for the students, 
really wants to keep out older candidates 
from the M.B.B.S. Course, there is prima 
facie no bar to its laying down the maxi- 
mum age up to which persons can seek ad- 
mission to the course. 


25. The next justification offered by 
the respondents in support of the impugned 
provision was that it was intended to give 
fair representation to` Pre-Medical (Pass) 
candidates as well as the B.Sc. candidates. 
Talk of representation of different cate- 
gories smacks more of politics than educa- 
tional propriety. The sole criterion for ad- 
mission to the professional courses should 
be pure merit and ability (subject to age 
restrictions and other legal restrictions), and 
no question of giving proportional repre- 
sentation should normally arise in these mat- 
ters. The argument of Mr. Kuldip Singh 
about the attempt of the Universities to 
draw the best talent out of all the three 
categories, i.e„ out of M.Sc., B.Sc., and Pre- 
Medical (Pass) candidates is also fallacious 
as the best talent out of the three categories 
can be drawn only if persons securing a 
specified percentage of marks in M.Sc. are 
exhausted in the order of their inter se 
merit, and then eligible. Frst Class B.Scs. 
are exhausted in accordance with their 
merit, and the remaining seats are offered 
to those who claim admission merely on 
the basis of having passed the Pre-Medical 
Examination securing more than 50 per cent. 
marks in the order of their inter se merit. 
Mr. Kuldip Singh has assumed that M.Sc., 
B.Sc. and Pre-Medical (Pass) candidates 
constitute three separate sources from which 
candidates can be drawn. This does. not 
appear to be correct. The source from 
which admission has to be made to the 
M.B.B.S. Course is the general body of 
qualified candidates. The fixing of any pro- 
portion of seats to be given to them on 
open merit basis by grouping them either 
on geographical basis or on any other hypo- 
thetical basis is bound to come into con- 
flict with Article 14. 


26. There is no quarrel with the 
proposition of law vehemently canvassed by 
Mr. Kuldip Singh to the effect that two 
classes not similarly situate cannot claim 
similar treatment and discriminatory treat- 
ment meted out to dissimilarly situated clas- 
ses cannot ‘be held to violate Article 14. In 
my opinion, however, two First Division 
B.Sc. (Pass) candidates cannot be said to be 
dissimilar to each other in the matter of 
their educational qualifications’ or normal 
ability merely because one happened to 
secure 59 per cent. marks in the Pre-Medi- 
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cal and the other secured 60 per cent. or 
more marks in that Examination. Refer- 
ence by Mr. Kuldip Singh to the judgment 
of the Division Bench (Harbans Singh, 
A. C. J. and Sandhawalia, J.), dated July 
14, 1969, in Civil Writ No. 1597 of 1969 
(Punj.), Subhash Chander v. State of Har- 
yana, is irrelevant as all that was held in. 
that case was that it is not for the High 
Court to go into matters like recognising or 
not recognising the equivalent degrees or 
examinations of other Universities by the 
Syndicate of a particular University, as the 
Syndicate of the University is the best body 
to determine whether in certain circum- 
stances a particular examination in another 
University or Board is to be recognised as 
equivalent or not. No such question arises 
in the cases heard by us. ; 


27. For the foregoing reasons, £ 
would allow all these writ petitions, though 
without any order as to costs, and hold that 
the differentia (of requiring at least 60 per 
cent. marks in the Pre-Medical Examination 
being a condition precedent for First Class 
Science Graduates seeking admission on the 
basis of their First Class degree) has no 
reasonable nexus or rational relationship 
with the object of admitting the best stu- 
dents to the M.B.B.S. Course. This innova- 
tion is held to be violative of Article 14 of 


the Constitution and cannot, therefore, be. 


sustained. I would, accordingly strike down 
the requirement of First Class B.Sc. and 
M.Sc. candidates for admission to the 
M.B.B.S. course being required to obtain at 
least 60 per cent marks in the Pre-Medical 
Examination in order to be considered- on 
the basis of their B.Sc. or M.Sc. degrees 
and direct the respondents to consider the 
case of the petitioners for admission to the 
M.B.B.S. Course in the Medical College at 
Amritsar or Patiala on the basis of their 
B.Sc. degrees without insisting on their 
having secured 60 per cent. or more marks 
in the Pre-Medical Examination. 


D. K. MAHAJAN, J.:— 28. I agree. 
Petitions allowed. 





AIR 1973 PUNJAB AND HARYANA 
(V 60 C 52) : 
D. K. MAHAJAN AND R. S. NARULA, 
JJ. 

The Punjabi University, Petitioner v. 
Manmohan and others, Respondents. 

Review Appln. No. 45 of 1972 (in Civil 
Writ No. 1894 of 1972), D/- 16-8-1972. 
i Index Note:— (A) Civil P. C. (1908), 
Order 47, Rule -1 — Power of court to re- 
view is not limited to discovery of a new 
document after the judgment but the cout 
has wide discretion to do justice by grant- 
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ing review for any other sufficient reason. 
AIR 1949 PC 112, Followed. (@ara 7) 


Brief Note:— (A) Thus when deciding 
certain writ petitions challenging the ordi- 
nances of the Punjabi University and the 
Guru Nanak University, the court assum- 
ed that the Ordinance of the Punjabi Uni- 
versity was identical with that of the Gura 
Nanak University the court could review 
its order when it was discovered that the 
assumption was wrong. (Para 8) 


Index Note: Œ) Constitution of India, 
Art. 14 — Admission to educational insti- 
tutions — Punjabi University Ordimance 
made in April 1972 — The Ordinance on 
the basis of which admissions to the M.B.B.S. 
Course in the Governmient College at Pati- 
ala are te be made provides a uniform 

ifying standard of 60% marks in the 
Pre-Medical or F.Se. (Medical Group exa- 
mination) in all essential subjects and is not 
violative of Art. 14, (Para 13) 


Brief Note:— (B) The Ordinance of the 
Guru Narak University is held to be discri- 
minatory but that defect does not exist in 
the Ordinance of the Punjabi University. 

(Para 13) 


Cases Referred: Chronological Paras 


AIR 1972 SC 1375 = (1972) 1 SCA 
214, State of Andhra Pradesh v. 
U. S. V. Balaram ` 

AIR 1962 Andh Pra 212 = (1962) 1 
Andh WR 60, G. Nageshwara Rao 
v. Prl. Medical College, Guntur 9 

AIR 1949 PC 112 = 50 Cri LY 383, 

N. W. F. Province v. Suraj Narain - 7 


J. L. Gupta, for Petitioner; H. L. Sibal, 
Sr. Advocate (K. P. Bhandari, with him) 
(for No. 3) and Kuldip Singh (for No. 2), 
for Respondents. - 

ORDER: This order will dispose of 19 
connected review applications (Review Ap- 
plications Nos. 31 to 49 of 1972), filed by 
the Punjati University, Patiala, against the 
various writ petitioners whose petitions were 
allowed by our judgment, dated July 17, 
1972. By that judgment, we had disposed 
of 31 connected writ petitions. The main 
judgment Lad been written in Civil Writ 
No. 1894 cf 1972, Man Mohan v. State of 
Punjab, (reported in AIR 1973 Punj & Har 
227) from which Review Application No. 
45 of 1972 has arisen. Various first class 
B.Sc. Graduates who were candidates for 
admission to the Government Medical Col- 
leges at Amritsar and Patiala had filed those 
petitions for striking down a new condition 
imposed or. the eligibility of Science Gradu- 
ates for admission to those colleges, namely, 
the necessity to obtain at least 60 per cent. 
marks in the essential subjects in the Pre- 
Medical Examination (or its equivalent exa- 
mination) whereas simple Pre-Medical 
(Pass) candidates were elegible for admission 
even if they had obtained 50 per cent. marks 
in that exemination. The State of Punjab, 
the Guru Nanak University, Amritsar, the 
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Punjabi University, Patiala, the Punjab Uni- 
versity, Chandigarh, and the Principal, 
Medical College, Amritsar had been im- 
pleaded as respondents in almost all of the 
19 writ petitions in which Review Applica- 
tions have been filed. 


2. At the hearing of those petitions, 
the learned Advocate-General for the State 
of Punjab, appeared for the State, the Pun- 
jabi University and the Principal, Medical 
College, Amritsar (respondents Nos. 1, 3 
and 5 in the writ petitions). A separate 
counsel appeared for respondent No. 2, the 
Guru Nanak University, Amritsar. At the 
hearing of the writ petitions, all the counsel 
present before us stated that we may con- 
fine ourselves to the facts of the case of 
Man Mohan v. State of Punjab, AIR 1973 
Punj & Har 227) (supra), as there was 


no material difference between the facts of. 


that case and the relevant facts of the re- 
maining cases. Man Mohan’s case was first 
admitted by us at the motion hearing. Ori- 
ginally we were not inclined to admit the 
petition but it was admitted only when it 
was pointed out to us that whereas Pre- 
Medical (Pass) candidates with 50 per cent. 
marks were eligible, First Class Science 
Graduates (with essential subjects) had been 
made ineligible even if they had obtained 50 
per cent. marks in the Pre-Medical unless 
they had secured at least 60 per cent. marks 
in the said examination. This was the point 
specifically taken up in paragraph 8 G) of 
Man Mohan’s writ petition and the same 
was quoted verbatim by us in the main 
judgment. The factual aspect of the point 
can stand repetition. It was stated that 
while the category possessing higher qualifi- 
cations (B.Scs. and M.Scs.) is required to 
secure 60 per cent. marks at both the stages, 
ie., in the higher examination as well as the 
lower examination the category possessing 
the qualification of only Pre-Medical is re- 
quired to possess only 50 per cent. marks. 
It was this action which was claimed to be 


discriminatory and arbitrary. It was further 
specifically stated in the writ petition that 
it was this action which had no nexus what- 
soever with any object that the Government 
may have in view. 

The Annexures with Man Mohan’s writ 
petition consisted of:— 

(i) Annexure A—being. an extract from 
the Punjab University Chandigarh Calendar 
showing the conditions of eligibility for ad- 
mission to the M.B.B.S. Course which were 
in force previously; 

(i) Annexure B—being a copy of the 
advertisement in “The Tribune” inviting ap- 
plications. for admission to the M.B.B.S. 
Course at the State Medical Colleges at 
Amritsar and Patiala; 

Gii) Annexure C—being a copy of let- 
ter from the Punjab Government to the 
Vice-Chancellor Guru Nanak University, 
referring to the criteria of admission in 
Medical Colleges suggested by the Govern- 
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ment on reconsideration of the whole issue 
of admission to those colleges; 

(iv) Annexure D (produced at the hear- 
ing of the petition} being a printed copy 
of the brochure for admission to first year 
M.B.B.S. Class 1972—Government Medical 
Colleges, Amritsar and Patiala; 

(v) Annexure E (also produced at the 
hearing}— being the original letter issued 
by the Principal, Medical College, Amritsar 
to one of the BSc. candidates informing 
him that his claim for admission to M.B.B.S. 
Course on B.Sc. basis could not be admitted 
since his marks in essential subjects in the 
Pre-Medical were less than 60 per cent; and 

(vi) Annexure RI— Cyclostyled copy 
of the Ordinance of the Guru Nanak Uni- 
versity, Amritsar, laying down the criteria 
for eligibility to the M.B.B.S. Course of that 
University. 


3. No other document was either 
filed in Man Mohan’s petition, AIR 1973 
Punj & Har 227, or produced before us 
at the hearing of the writ petitions. Whereas 
in Annexure A (previous rule followed by 
the Punjab University), the basic qualifica- 
tion was laid down as Pre-Medical (Pass) 
with 50 per cent. or above marks in the 
essential subjects and B.Sc. and M.Sc. (Pass) 
candidates possessing the said basic qualifi- 
cation were also made eligible on the con- 
dition that they should have obtained at 
least 50 per cent. marks even in those higher 
examinations, in all other documents relating 
to the admissions during 1972, it had been 
Stated that a Pre-Medical (Pass) candidate 
with 50 per cent. marks in essential sub- 
jects was eligible but a Science Graduate 
with 60 per cent. or more marks in essen- 
tial subjects would not be eligible unless he 
also obtained at least 60 per cent. marks 
in the essential subjects in the Pre-Medical 

ination. It was on this basis that all 


‘the writ petitions were argued before us and 


heard and decided by us. In fact, in the 
opening part of our judgment, we had quot- 
ed the crucial point argued befcre us in 
the following words:— 

escbiesive Whether the innovation made 
by the respective Universities to which those 
colleges are affiliated restricting the consi- 
deration of the claims for admission to only 
such first class Science degree-holder candi- 


-dates who secured at least 60 per cent. marks 


in the Science subjects in the Pre-Medical 
Examination (or other recognised equivalent 
examination) is or is not hit by Article 14 
of the Constitution when Under-Graduate 
candidates who secured 50 per cent or above 
(even less than 60 per cent.) marks in the 
Pre-Medical Examination are eligible for 
consideration for admission to the said 
course.” 

It is also significant that the Government 
letter, the brochure for admission and the 
advertisement published in ‘The Tribune’ 
Telated to admissions to both the medical 
colleges, one of which is under the Guru 
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Nanak University and the other under the 
Punjabi University. > : 

4. After hearing the counsel, we 
came to the unanimous conclusion that the 
differentia of requiring at least 60 per cent. 
marks in the Pre-Medical Examination, be- 
. ing a condition precedent for first class 
Science Graduates seeking admission has no 
reasonable nexus or rational relationship 
with the object of admitting the best stu- 
dents to the M.B.B.S. Course when Pre- 
Medical (Pass) candidates having 50 per cent 
marks were eligible for admission. 


_ 5. In these applications for review, 
it is stated that the Punjabi University was 
not able to file its return to the petition, be- 
cause there was no time for them to do so 
and that when this fact was brought to the 
notice of the Court, it was directed that the 
written statement may be filed by lunch 
time, but no written statement could be fil- 
ed. It is further stated, and it is correct, 
that the whole case had proceeded on the 
basis of the order of the Punjab Govern- 
ment dated May 19, 1972, in respect of the 
admission to the M.B.B.B. Course in Gov- 
ernment colleges at Patiala and Amritsar 
(Annexure C) and on the advertisement pub- 
lished in ‘The Tribune’ dated June 11, 1972 
(Annexure B). It has also been stated in 
the applications, znd rightly, that the body 
of the judgment shows that the relevant 
ordinance of the Guru Nanak Unversity 
(Annexure R-I) had been placed before the 
Judges and the same was in consonance 
with the advertisement that appeared in 
‘The Tribune’. The Punjabi University has 
said that it is unfortunate that the ordinance 
of that University, on the basis of which 
admissions have to take place in the Patiala 
College has not been placed before the 
Court. The reason for not doing so is stat- 
ed to be that there was no time with the 
University to file the return and that is why 
the ordinance of the Punjabi University is 
said to have escaped the notice of the Court. 
It has been erroneously stated in the review 
applications that the original relevant file 
of the Punjabi University had been given to 
the Judges by the Advocate General, Pun- 
jab. This is not correct. The only . file 
which had been given to us. by the Advo- 
cate-General, Punjab, related to the enquiry 
and report by Dr. T. R. Sh 
detailed reference has 
judgment. 


been made in our 


It is urged in the applications and has 


again been pressed before us at the hearing — 


that the ordinance of the Punjabi Univer- 
sity (Annexure R-I to the review applica- 
tion) on the basis of which admissions to 
the M.B.B.S. Course in the Government 
Medical College at Patiala are to be made 
makes no such discrimination, as that ordi- 
nance provides a uniform qualifying stand- 
ard of 60 per cent. marks in the Pre-Medi- 
cal or F.Sc. (Medical Group Examination) 
in all essential subjects except in cases of 


.may be disposed of at this very stage. 


petitions, 


arma, to which. 
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Scheduled Caste candidates etc. with which 
we are not concerned. On that basis, it has 
been pointed out that the defect which exists 
in the ordinance of the Guru Nanak Uni- 
versity, Amritsar, on account of which the 
writs were allowed does not exist in the 
ordinance of the Punjabi University. It 
has, therefore, been prayed that although 
the ordinance of the Punjabi University 
(which was not before us in Man Mohan’s 
case, AIR 1973 Punj & Har 227) has not 
been struck down in terms by the Court, yet 
inasmuct as the directions issued by the 
Court create complications for the Punjabi 
University in the matter of enforcement of 
their ordinance, the judgment in the writ 
petitions may be reviewed and this position 
may be clarified. 


6. The material factual position has 
not beer: denied in the written reply to the 
review applications fled by the respective 
writ petitioners. In paragraph 5 of the aff- 
davit filed in reply, it has been stated that 
the ordinance which is now sought to be 
relied on by the Punjabi University did not 
form the basis of admission and could not 
have been relied or acted upon prior to 
July 15, 1972, when it was approved by the 
Senate of that University. This eonenna 
mittedly, the ordinance had been passed by 
the Syndicate-of the Punjabi University in 
April, 1972. Though the contents of the 
ordinance were not brought to our nofice, 
this fact was mentioned and it was argued 
by the counsel for the writ-petitioners that 
though tke approval of the Senate had yet 
to be given, the ordinance had come into 
force in April, 1972. It had also been con- 
tended in the written reply that it was wrong 
to allege that the ordinance of the Punjabi 
University had not been placed before the 
Judges, as it was appended as one of the 
Annexures to some of the writ petitions. 
On checking -up the various writ peti- 
tions, we find that a copy of the 
Punjabi ‘University’s ordinance, had been 
filed as Annexure D to various writ 
though no such document 
was filed with the main case, that is, Man 
Mohan’s case, (AIR 1973 Punj & Har 227). 


In view of the statements made by the coun- 


sel for th: parties about there being no 
material difference between the records of 
the various cases, we did not see the records 
of cases other than Man Mohan’s case. 


This discloses that the counsel for those 
writ petitioners who had annexed a copy of 
the ordinance of the Punjabi University 
with their petitions knew about the ordi- 
nance but, for reasons best known to him 
he did not tring it to our notice and did not 
for a moment point out the difference be- 
tween the ordinance of the Punjabi Univer- 
sity on the one hand and that of the Guru 
Nanak University on the other. For this, 
we can hardly congratulate the concerned 
counsel. It is a matter of regret that even 


Ee 
1973 


the counsel for the Punjabi University did 
not bring the said ordinance to our notice 
though copies of the same had been attach- 
ed to some of the writ petitions. Be that 
as it may, the fact remains that our whole 
judgment was based on the documents at- 
tached to Man Mohan’s writ petition and 
those produced before us at the hearing and 
on the assumption that there is no distinc- 
tion between the ordinance of the Punjabi 
University and that of the Guru Nanak 
University. It has now been stated in the 
written reply of the writ petitioners that the 
ordinance of the Punjabi University suffers 
from the same infirmity as the ordinance of 
the Guru Nanak University and that it is 
incorrect to say that it does not suffer from 
the defect of discrimination. The writ-peti- 
tioners have then tried to put their own 
interpretation on our judgment and have 
lastly contended that there is no ground for 
reviewing the same. 


Ts Mr. D. N. Awasthy, the learned 
counsel for the writ-petitioner respondents, 
has pressed a preliminary objection against 
the maintainability of these review applica- 
tions. He has submitted that the ordinance 
having been available witb. the Punjabi Uni- 
versity at the time of the original hearing, 
it cannot be said within the meaning of 
Rule 1 of Order XLVIE of the Code of 
Civil Procedure that this document is new 
which has been discovered after our judg- 
ment or is such a document which after the 
exercise of due diligence was not within the 
knowledge of the University or could not 
be produced by the University at the time 
when the writ petitions were heard. Coun- 
sel, however, forgets that a wide discretion 
has been vested in the Court to do justice 
in proper cases by granting review for “any 
other sufficient reason”. In North West 
Frontier Province v. Suraj Narain Anand, 
AIR 1949 PC 112, their Lordships of the 
Privy Council first delivered a judgment on 
March 18, 1948, recommending the reversal 
ef the order of the Federal Court of India 
and allowing the appeal of the North West 
Frontier Province. On November 4, 1948, 
however, their Lordships reviewed their ear- 
lier order and advised His Majesty that the 
appeal of the North West Frontier Province 
should be dismissed as their earlier decision 
was given on the assumption, which then 
appeared to be justified and had not indeed 
been questioned, that the Police Rules, 1937, 
to which the judgment referred, had be- 
come operative in the year, 1938, when the 
respondent was dismissed from the Police 
Force. Their Lordships held that subse- 
quent to the delivery of the judgment, the 
respondent (Suraj Narain Anand) had sub- 
mitted a petition, wherein he prayed that 
their Lordships might reconsider their deci- 
sion mainly on the ground that it had been 
ascertained that Police Rules, 1937, were 
in fact printed and published on April 29, 
1938, that is, four days after the dismissal 
of the respondent. This fact was not dis- 
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puted at the hearing of the review applica- 
tion. Nor was it disputed that if tbis fact 
was taken into consideration, their Lord- 
ships were bound to come to the opposite 
conclusion to that which they had formed 
on the basis of what was erroneous assump- 
tion of fact. 

8. No decision of the Privy Council 
or of the Federal Court or of their Lord- 
ships of the Supreme Court, laying down 
any contrary principle of law has been pro- 
duced before us. Our judgment in the writ 
petitions was based on the assumption that 
the ordinance passed by the Punjabi Uni- 
versity in April, 1972, was in identical terms 
with the ordinance of the Guru Nanak Uni- 
versity, which was produced before us. That 
assumption having been discovered to be 
wholly wrong, we have no hesitation in re- 
pelling the preliminary objection raised by 
Mr. Avyasthy. l 


9, Coming to the merits of the con- 
troversy, there is no doubt in our minds 
that the ordinance of the Punjabi University 
does not at all discriminate between Pre- 
Medical (Pass) and Ist Class Graduates in 
the matter of requirement of the minimum 
percentage of pass marks in the Pre-Medi- 
cal Examination. That being so, there is 
no question of trying to find any nexus or 
differentia for the same. A uniform stand- 
ard of eligibility for admission to the medi- 
cal college has been laid down. Every eligi- 
ble candidate who has obtained 60 per cent. 
or more marks in the essential subjects in 
the Pre-Medical Examination or its equiva- 
Jent examination can compete for admis- 
sion. No one who does not possess that 
qualification is permitted to compete in the 
open merit list. A further concession is 
given to the first class Science Graduate 
to be preferred at the time of admission to 
simple Pre-Medical (Pass) candidates, pro- 
vided they fulfil the essential basic uniform 
condition precedent of having obtained at 
least 60 per cent. marks in the Pre-Medical 
Examination. 60 per cent has been pres- 
cribed in the Punjabi University’s ordinance 
at all stages. One common entrance gate 
of eligibility has been flung open to those 
candidates who have obtained 60 per cent. 
marks in essential subjects in the F.Sc. 
(Medical Group) or in the Pre-Medical 
Examination. Candidates having that quali- 
fication are allowed to enter the main gate 
and all others are left out. It cannot be 
said that there is any discrimination up to 
that stage. Out of the candidates who have, 
thus, secured entry from the main gate, 
those who possess the additional qualification 
of being first class Science Graduate are 
given preference. All the petitioners are 
first class Science Graduates, and they can- 
not make any grievance on that account. 
They are not being admitted as they have 
been left out of the main gate on account 
of their not possessing the basic qualifica- 
tion. That being so, we are unable to find 
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any discrimination, having been made in the 
matter of provision: for eligibility for ad 
mission to the M-B.B.S. Course under the 
Punjabi University. $ 


The Andhra Pradesh High Court went 
to, the extent: of holding in Gullapalli Nage- 
swara Rao y. Principal Medi College, 


` Guntur, ATR 1962 Andh Pra 212, that fix- 


ing proportions for admission on the basis 
of different educational qualifications could 
be treated as fixing proportions for selec- 
tion from different sources and was, there- 


. fore, not hit by Article 14 or by any other 


Article in Chapter IN of the Constitution. 
The judgment of the Andhra Pradesh High 
Court to the above effect was impliedly ap- 
proved by their Lordships of the Supreme 
Court in State of Andhra Pradesh v. U. S. 
V. Balaram, AIR 1972 SC 1375. In the 
case before the Supreme Court which also 


arose from Andhra Pradesh an Entrance . 


Test had been provided for admission to 
the course in question which test could be 
taken by all candidates, who fulfilled the 
requisite qualifications. The Andhra Pra- 
desh Government had provided that out of 
those who had successfully competed in the 
Entrance Test, some proportion was to be 
reserved for those possessing one set of 
equivalent qualification as against the others. 
It was ‘this reservation of seats for a certain 
proportion of candidates after the passing 
of the Entrance Test which was struck down 
by the Supreme Court as being discrimina- 
tory. No such thing has happened in the 
instant case. , 


19. Even while referring to the two 
groups between which discrimination has 
been made by the Government and the Guru 
Nanak University, I had divided the body 
of candidates into two categories, namely 
(@) Pre-Medical (Pass) candidates, securing 
50 per cent. or more marks on the one hand; 
and (ii) first class B.Sc. (Pass) or first class 
M.Sc. (Pass) candidates who had obtained 
50 per cent. marks but not 60 per cent. 
marks in the , Pre-Medical Examination on 
the other. It was that distinction which 
was held to be discriminatory. There is no 
such discrimination in the ordinance of the 
Punjabi University. 


11. An attempt was also made ex 
parte by Mr. H. L. Sibal, who really appear- 
ed before us for the Punjabi University, to 
show that even the ordinance of the Guru 
Nanak University and the instructions of 
the Government are legal. Suffice it to say, 
that it was neither open to him to address 
such arguments nor he has been able to 
impress us by the same. Mr. Kuldip Singh, 
Bar-at-Law, who appeared in review appli- 
cations also for the Guru Nanak Univer- 
sity, however, stated that his University 
would also adopt the pattern of the Punjabi 
University’s ordinance. We can have no 
possible objection to the Guru Nanak Uni- 
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versity amending its relevant ordinance in 
any manner it likes so as to shake off the 
vice of discrimination. from which it suffers 
at present. 


12. It is a matter of regret that 
though -here was vital difference between 
the ordinance of the Punjabi University on 
the one hand and the Guru Nanak Univer- 
sity on fhe other in the matter of a condi- 
tion prezedent for eligibility of Science Gra- 
duates, the Government issued a joint bro- 
chure and a joint advertisement for inviting 
applicaticns for admission to both the col- 
leges. In effect there has so far been no 
proper edvertisement inviting applications 
for adnrssion to the M.B.B.S. Course in the 
Patiala College according to the ordinance 
of the Punjabi University by which that col- 
lege is gaverned. 


13. For the foregoing reasons, we 
allow these review applications and make it 
clear that the ordinance of the Punjabi Uni- 
versity wiich was not before us at the hear- 
ing of toe writ petitions, does not suffer: 
from any legal infirmity and the same has 
not been struck down by us. Our judgment 
in the writ petitions is deemed to have 
struck dcwn the letter of the Government, 
prescribing the discriminatory treatment, the 
advertisement in ‘The Tribune’, the brochure 
~——Anmnexur2 D—to Man Mohan’s case, AIR 
1973 Punj & Har 227 and the ordinance 
of the Guru Nanak University (Annexure 
R-I to Man Mohan’s case). This would not, 
however, oar the Guru Nanak University to 
issue a new or proper ordinance, wherein no 
such discrimination (as now occurs in it) 
is made. In these circumstances, we delete 
the directicn given at the end of our judg- 
ment in the writ petitions and confine that 
judgment to the striking down of the letter 
of the Punjab Government, the ordinance of 
the Guru Nanak University, the brochure 
and the acvertisement issued by the Govern- 
ment. Subject to this modification and 
clarification our original judgment in the 
writ petiticn stands, i 


14. As the applicant-University as 
well as the writ petitioner-respondents are 
equally at fault for not bringing the ordi- 
nance of the Punjabi University to oup 
notice at fhe hearing of the writ petitions, 
we make nc order as to costs in the review 
proceedings 


Application allowed. 
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(V 60 C 53) 
GOPAL SINGH. J. 

Shadi Lal, Appellant vV. Surinder 
Kumar and another; Respondents. 

Second Appeal No. 906 of 1962, D/- 
22-5-1972 against decree of Ram Lal Ag- 
garwal, Dist.. J. Jullundur D/- 22-12-1961. 

Index Note:— (A) Punjab Pre-emption 
Act (1913), Section 7 — Claim to right of 
pre-emption — Burden of proof — Nature. 
(X-Ref:- Section 16) (Para 6) 

Brief Note-— (A) A tenant claiming 
right of pre-emption to urban property 
must further prove the existence of cus- 
tom as to pre-emption in the town or the 
sub-division of the town, in which the 
property sought to be pre-empted is 
situate. (Para 6) 

N. K. Sodhi, for Appellant; D, N. 
‘Aggarwal, for Respondent No. 2. 

JUDGMENT:— This is second appeal 
by Shadi Lal. It is directed against the 
judgment of Shri Ram-Lal Aggarwal, Dis- 
trict Judge, Jullundur dated December 22, 
1961 upholding the judgment of Shri Gian 
Chand Jain, Sub Judge Ist Class. Jullun- 
dur, dated January 30, 1961, ‘dismissing 
the suit for pre-emption filed by the ap- 
pellant. 


2. Half share in House No, 226 
situate in Neel Mohalla in the town of 
Jullundur was sold by Sansar Chand res- 
pondent No, 1 in favour of Surinder 
Kumar respondent No. 2 on December 5, 
1958. The appellant pre-empted that sale 
by filing suit for possession by pre-emp- 
tion on February 29, 1960, inter alia, on 
the ground that he was a tenant of the 
house and had a right of pre-emption, In 
the written statement filed on behalf of 
Surinder Kumar vendee, the vendee denied 
that the appellant was a tenant and 
further pleaded that the property being 
urban immovable situate in the town of 
Jullundur, proof of existence of custom 
for pre-emption was a condition precedent 
for exercise of right of pre-emption, The 
trial Court framed several issues, Un- 
der one of the. issues it was held that 
the pre-emptor was a tenant, The find- 
ings of the trial Court on that issue and 
on others were not contested before the 
lower appellate Court. The only point, 
which was argued before the lower appel- 
late Court was that Section 7 of the Pun- 
fab Pre-emption Act, 1913 (hereinafter 
called the Act), making it obligatory for 
a pre-emptor to prove the existence of 
custom, did not override Section 16 of 
that Act and consequently on proof of his 
status of being a tenant of the property in 
dispute, the trial Court should have grant- 
ed a decree for pre-emption in his favour. 
The lower appellate Court did not agree 
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with that contention, In the. result, the 
appeal was dismissed, - Hence: the present 
second appeal, Cre he hie 

3. Shri N. K. Sodhi., appearing on 
behalf of the appellant has contended that 
a pre-emptor is entitled to pre-empt._ if 
he establishes his right of pre-emption 
under Section 16 of the Act independent. 
of the provision of Section 7 of the Act. 
In the alternative he also submitted that 
there is q judicial precedent about the 
existence of custom in general in the town 
of Jullundur and consequently his : suit 
should be decreed, 


4. Section 16 confers a right of 
pre-emption only on tenants. If a pre- 
emptor establishes under that section his 
right of pre-emption to urban immovable 
property on the ground of his being a 
tenant, he can succeed only if he satisfies 
the Court about the fact of existence of 
custom in respect of the urban immovable 
property sought to be pre-empted as en- 
joined by Section 7 of the Act. If a pre- 
emptor is to succeed, statutory obligations 
under both the sections must be discharg- 
ed by him cumulatively and not alterna- 
tively, 

5. Section 7 runs as under:— 

“Subject to the provisions of Section 
5, a right of pre-emption shall exist in 
respect of urban immovable property in 
any town or sub-division of a town when 
a custom of pre-emption is proved to have 
been in existence in such town or sub- 
division at the time of the commencement 
of this Act, and not otherwise.” 


6. As the language of Section 7 
shows, it is a kind of proviso or overrider 
to Section 16, A pre-emptor cannot suc- 
ceed only on establishing his legal status 
of being a tenant. He must further prove 
the fact of existence of custom in the 
town or the sub-division of the town, in 
which the property sought to be pre- 
empted is situate. Thus the argument that 
the pre-emptor can succeed only on proof 
of his being a tenant has no substance, 

7. Before dealing with the second 
submission made in the alternative about 
the existence of custom, it is necessary to 
refer to the relevant issue and its deter- 
mination by the Courts below, That issue 
is issue No, 1. It runs as follows'— 

“Whether there is a custom of pre- 
emption in the Mohalla in dispute; if not, 
its effect.” I 
_ & According to the scope of This 
issue, the parties confined themselves to 
the contest of existence of custom only in 
respect of the urban immovable properties 
situate in Neel Mohalla or sub-division of 
the town in particular and were not in 
issue about the existence of such custom 
in general in the town of Jullundur, No 
evidence was led on behalf of the pre- 
emptor to prove the existence of that cus- 
tom in that Mohalla. It is on the limited 
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pe of that issue that the trial Court 
ave a finding that the pre-emptor had 
viled to establish the existence of that 
ustom in that Mohalla. 

9. The correctness of finding on 
sue No, 1 was not at all challenged be- 
xe the lower appellate Court, That find- 
ig was accepted as correct, That finding 
eing one of fact and its challenge having 
een abandoned in that Court and its cor- 
actness having been thus conceded before 
2e lower appellate Court, the pre-emptor 
ppellant cannot be allowed to take up 
hat issue now. This is an insurmountable 
ifficulty in the way of Shri Sodhi. In 
ny case, the point of argument now rais- 
d is not that there does exist that custom 


n the Nee] Mohalla within the scope of 


ssue No, 1 as framed in the case, but in 
pite of it by urging that there does exist 
hat custom in general in the town of Jul- 
undur. This submission falls outside the 
mbit of the issue framed, apart from the 
wre-emptor being not entitled to raise it 
yecause of his having abandoned before 
he lower appellate Court to challenge the 
‘orrectness of the finding given under that 
ssue, Even on merits of issue No, 1, no 
nstance has been cited by the counsel for - 
the pre-emptor to show that there ever 
sxisted custom to pre-empt sale of urban 
‘mmovable property in the Neel Mohalla, 
in which the property in dispute is situate. 
The pre-emptor has utterly failed to prove 
the existence of custom on the date of the 
commencement of the Act in that Mohalla 
cia him to pre-empt the impugned 
sale. In the absence of any evidence or 
instance to the effect that there existed 
any custom in that Mohalla for the pre- 
emption of the property in dispute, the 
appeal must fail. No other point has been 
raised, 

10. For the foregoing reasons, I 
reread the appeal with no order as to 


` Appeal dismissed. 
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(V 60 C 54) 

. A. D. KOSHAL, J. 

M/s. Deesons Engineers Co., Appellant 
v. M/s, C. P. Engineering Co., Respondent. 

F. A. F. O, No. 258 of 1971 D/- 12-5- 
1972 against order of K. D. Mohan, Sr. 
Sub J. Chandigarh D/- 4-6-1971. 

Index Note:— (A) Arbitration Act, 
Section 20 — Application of which sub- 
ject-matter is not covered by already in- 
stituted suit is. competent under Section 
20, (Para 2) 

Brief Note:— (A) Where an award is 
set aside in appeal on ground that the 
arbitrator has not acted justly and fairly, 
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A.L R. 


an application can be made to the Court 
to send the record to the arbitrator for 
fresh adjudication, Section 20 of the Arbi-< 
tration Act contemplates such application 
where such subject-matter is not covered 
by a suit clready instituted. Further the 
fact that the appellate Court set aside the 
award “w:thout any further directions” 
cannot stand in way of the application 
under Section 20, ATR 1959 Punj 102 and 
AIR 1962 SC 1123, Foll. (Para 2) 


Cases Reterred: Chronological Paras 


AIR 1962 SC 1123 = 1962 Supp (2)' 


SCR 101 Juggilal Kamlapat v. 
General Fibre Dealers Lid. 2 
ATR 1959 Punj 102 = 61 Pun LR 
153. Firm Gulabrai Girdharilal v. 
Firm Bazsila] Hansari 2 
H. L. Soni, for Appellant. 


JUBGMENT:— On the 13th of Sep- 
tember, 1957, the appellant and the res« 
pondent, wo are both firms, appointed 
Shri Ram Sarup Sharma, Advocate, Chan- 
digarh, as the sole arbitrator to go’ into 
their accourts and determine the amount 
due from the respondent to the appellant 
in~ respect of their dealings with each” 
other. Shri Sharma gave his award on 
the 6th of February, 1968, declaring that 
a sum of Bs, 42,224.22 was due to the 
appellant from the respondent, The award 
also made the respondent liable for the 
appellant’s costs amounting to Rs, 228/~. 

On the 22nd of February, 1968, the 
appellant made an application under Sec« 
tions 14 (2), 17 and 31 (4 of the Arbitra« 
tion Act, 1940 (hereinafter referred to as 
the Act) to the Court of the Senior Sub- 
ordinate Judge, Chandigarh, praying for - 
a direction to the arbitrator to file the 
said award in Court, On the ist of Jan« 
uary, 1970, the learned Senior Subordinate 
Judge accepted the application and made 
the award < rule of the Court. The res- 
pondent firr then instituted in this ty 
an appeal which was accepted by Tuli 
who held that the arbitrator had not ae 
fairly, justly or impartially and had given 
bis award in a hurry without looking into 
the accounts of the parties, and concluded: 

“For the reasons given above, this ap- 
peal is accested and the award of the 
arbitrator is set aside. In the circumstany 
ces, however. I leave the parties to bear 
their own costs.” 

On the 28th of August, 1970, the aps 
pellant made to the learned Senior $ 
ordinate Judge another application, the 
relevant paragraphs of which are repro- 
duced below: 

“3. That on appeal against the mak- 
ing of the award- the rule of the Court, 
the Hon'ble High Court, Punjab and 
Haryana. set aside the award vide order 


‘and judgment dated 11-3-1970. 


"4. That the effect of the order of 
the High Court above mentioned is that 


the reference is to be re-adjudicated by 


l 
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the Arbitrator and a fresh award is to be 
made in accordance with the law. , 

"5. That with the onen] arbitration 
agreement and the other : 
eats touching the subject-matter of dis- 
pute between the parties are on the file of 
the case No, 1 of 1968 and the said file is 
available in the Hon’ble Court. 


"6. That with a view to enabling the 
arbitrator to proceed afresh with the ad- 
Fudication of the reference it is necessary 
that the above mentioned record relating 
to the submission and the arbitration 


agreement is sent to the arbitrator. a 
a * * * 


4# > w * a 


“8, That the applicant is likely to 
suffer loss by reason of delay in the ad~ 
4udication of the matter of the dispute by 
the arbitrator. So for facilitating an early 
decision by the arbitrator the sending of 
the aforesaid file of the case to him would 
be in the interest of justice, 

“Prayed accordingly.” 

By virtue of his order dated the 4th of 
June, 1971, which is impugned in the pre- 
sent appeal, the learned Senior Subordi- 
nate Judge dismissed the application with 
the following observations* 


“Now that the award has been set 
aside by the Hon’ble High Court without 
any further directions, there are no pend- 
fing proceedings and, therefore, no action 
can be taken on the second and third 
applications of the applicants. In these 
circumstances, no action is called for on 
any of the three applications of the appli- 
cants which shall be filed. These papers 
shall be consigned to the record-room.” 


oO 2. In view of the provisions of Sec- 
tions 19 and 20 of the Act, this appeal 
must succeed, Those sections lay down: 

“19. Where an award has become void 
under sub-section (3) of Section 16 or 
has been set aside, the Court may by order 
supersede the reference and shall there- 
upon order that the arbitration agreemen? 
shall cease to have effect with respect to 
the difference referred. ! 


20. (1) Where any persons have en 
fered into an arbitration. agreement bes 
fore the institution of any suit with res« 
pect to the subject-matter of the agrees 


ment or any part of it, and where a difa 


ference has arisen to which the agree- 
ment applies they or any of them, instead 
of proceeding under Chapter IT, may apply 
to a Court having jurisdiction in the mat~ 
ter to which the agreement relates, tha? 
the agreement to be filed in Court 


re 


*(2) The application shall be in writ- 
fng and shall be numbered and registered 
as a suit between one or more of the par=« 
ities interested or claiming to be interested 
as plaintiff or plaintiffs and the remainder 
as defendant or defendants, if the appl- 


relevant docu- . 


E 


D. Engineers Co, v. C, P, Engg. Co. (Koshal J.) [Prs. 1-2) P. & H, 243 


cation has been presented by all the par- 
ties, or, if otherwise, between the appli- 
cant as plaintiff and the other parties as 
defendants, 

*(3) On such application being made, 
the Court shall direct notice thereof to be 
given to all parties to the agreement other 
than the applicants requiring them to 
show cause within the time specified in 
the notice why the agreement should not 
be filed, : A 

“(4})} Where no sufficient cause is 
shown, the Court shall order the agree- 
ment to be filed and shall make an order 
of reference +o the arbitrator appointed 
by the parties, whether in the agreement 
or otherwise, or where the parties cannot 
agree upon an arbitrator, to an arbitrator 
appointed by the Court. , 

(5) Thereafter the arbitration shall 
proceed in accordance with, and shall be 


governed by, the other provisions of this 


at so far as they can be made appli- 
cable.” 

_ Section 20 ts the only section contain- 
ed in Chap III of the Act which is headed 


ust 

“Arbitration with intervention of a 
Court where there is no suit pending.” 

The heading indicates that Chapter 
IT of the Act envisages arbitration in 
cases where the parties to a dispute are 
not already in Court with regard thereto 
by way of a suit. Sub-section (1) of Sec- 
tion 20 also lays down in unmistakable 
terms that it applies to arbitration agree- 
ments where the subject-matter thereof 
has not been taken to a Court through a 
suit. Further, sub-section (2) of Section 
20 enjoins that the application made un- 
der sub-section (1) shall be numbered and 
registered as a suit between the parties 
thereto, It is thus clear that an applica- 
tion under Section 20 is not only not 
barred where no proceedings before the 
Court to which it is made are pending 
with regard to the subject-matter covered 
thereby but is, on the other hand, con- 
templated where such subject-matter is 
not covered by a suit already instituted. 
When the learned Senior Subordinate 
Judge observed, therefore, that the appli- 
cation made by the appellant on the 28th 
of August, 1970, could not succeed because 
there were no proceedings pending with 
it after this Court had set aside the award, 
Was erroneous, : 

Again, the fact that the award was 
set aside by this Court “without any ur- 
ther directions” could not stand in the 
way of an application under Section 20 
being made. While making that order this 
Court had the discretion to supersede the 
reference or not to do so and it chose the 
Tatter course Inasmuch as, while setting 
aside the award. Tuli, J., made no order 
sup g the reference which was, 
therefore, left alive so that the appellant 
was fully entitled to make an application 


244 P. & H, [Prs, 1-6] Harbans Lal v. Produce Exchange Corpn, 


under Section 20 of the Act. That is how 
Section 19 of the Act is to be interpreted. 
(vide Firm Gulab Raj~Girdhari Lal v, 
Firm Bansi Lal Hansari, AIR 1959 Punj 
102, approved in Juggilal Kamlapat -v. 
a Fibre Dealers Ltd., AIR 1962 SC 


3. The application dated the 28th 
of August, 1970. made by the appellant to 
the Court of the learned Senior Subordi- 
nate Judge does no doubt not mention 
that it was being made under Section 20 
of the Act but then its contents clearly 
make out that this was so. It was, In these 
circumstances, the duty of the learned 
Senior Subordinate Judge to decide it on 
merits and not to throw it out on the 
ground that there were no proceedings 
pending before him and that this Court 
had set aside the award without any fur- 
ther directions, g 

4. In the result the appeal suca 
ceeds and is accepted. The order of the 
learned Senior Subordinate Judge in so 
far as it relates to the application dated 
the 28th of August, 1970, above mention- 
ed, is set aside and the case is remanded 
to him with a direction that he shall deal 
with that application on merits. No order 


as to costs. 
Appeal allowed. 
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Harbans Lal Kapoor and another, 
Appellants. v, M/s, Produce Exchange Cor- 
poration Ltd.: Respondent, 

Second Appeal 1239 of 1965, D/- 24- 
4-1972, from decree of I. D. Pawar, Addl. 
Dist. J. Ambala, D/- 30-4-1965. l 

Index Note:— (A) Contract Act (1872), 
Section 182 — Where a person is employ- 
ed by another os accountant to receive 
money and maintain on his behalf the ac- 
counts of transactions relating thereto, ke 
is an accounting party in relation to that 
another and, therefore, liable to render 
the accounts, l (Prs. 6, 7) 
Cases Referred: Chronological Paras 
AIR 1931 All 372 = 1931 All LJ 

295, Khub Chand v. Chittar Mal 8 

Rajinder Krishan Agarwal, for Ap- 
pellanis; R. M. Suri, for Respondent, 

JUNDGMENT:— This is a defendant’s 
second appeal against the decision of ‘the 
learned Additional District Judge Ambala, 
confirming on appeal the order of the trial 
Court decreeing the plaintiffs suit. 

2. Merea po ee nn 
ration Limited | ts registere ea 
Office at Caleutta and their Branch Office 
Oee at Calcula ang PEA T a 


LP/AQ/H41/72/JRS 


ALE 


at Ambala Cantonment. In the said Branch 
Office, this Company had employed Har- 
bans Lal Kapoor as an accountant to 
maintain the accounts, B, D, Handa, Pro- 
prietor, Sudesh Trunk House of Ludhiana, 
stood as a surety for him to compensate 
the company in case Harbans Lal Kapoor 
failed to discharge his duties or misappro« 
priated any amounts entrusted to hi 
The duty of the accountant was to receive 
payments on behalf of the Company and 
account for them in the registers main« 
tained in the Branch Office. It appears 
that it came to the knowledge of the 
Company that Harbans Lal Kapoor 
misappropriated several amounts of money 
and, consequently they registered a case 
against him with the Police. .The said 
Kapoor was challaned and was, subse- 
quently, convicted and sentenced, As the 
Company was unable to find out the exact 


+ amount of embezzlement made by Kapoor, 


they brought a suit against him and the 
surety for rendition of accounts, after 
giving notice to both of them in that be= 


3. The suit was contested by the 
defendants on a number of pleas and thein 
main defence was that they were not under 
any legal obligation to render the aca 
counts, They averred that the Company 
should have brought a suit for a specific 
sum and the suit in the present form was . 
not maintainable. 

4. Both the trial Court and the 
Tower Appellate Court have come to the 
conclusion that a suit for accounts was 
competent and Harbans Lal Kapoor was 
the accounting party. The trial Court 
passed a preliminary decree for rendition 
of accounts against the defendants and 
appointed one-Advocate as a Commissioner 
to go through the said accounts, This 
decree was confirmed on appeal by the 
learned Additional District Judge. The 
defendants have come here in second 
appeal. 

5a The learned Additional District 
Judge, while dismissing ‘the appeal. had 
also held that the appeal by the defen~ 
dants before him was barred by limitation 
and further that it had been insufficiently 
stamped and the deficiency in court-fee 
was made good after the period of limita- 
tion was over. It may be stated that in 
the present second appeal also, the appel- 
lants made un the deficiency in court-fee 
after the period of limitation; But it is 
needless to go into these points, because 
on the merits, I find that there is no sub= 
stance in the appeal. $ 

6. The main point for decision in 
this case was whether Harbans Lal Kapoor, 
was an accounting party or not. This 
Branch Office transacted a business worth 
about a lakh of rupees every year. In~ 
disputably, Kapoor was employed as an 
accountant by the plaintiff Company and 


7 


re 
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i was to maintain the accounts, It 
ees on the record that he used 
to receive money on behalf of the Com- 
pany and used to maintain the accounts. 
A criminal case was started against him, 
because he had misappropriated _ large 
amounts of money. It is also in evidence 
that even before the criminal Court, it 
could not be found as to how much ‘was 
the exact amount misappropriated by 
Kapoor. If some person has been specifi-~ 
cally employed as an accountant to mainr 
tain the accounts, it is not understandable 
as to why he should not be able to render 


the same. I pointedly asked the learned . 


counsel to cite any decided case, 
had laid down that an accountant, who 
was engaged for the precise purpose of 
keeping the accounts, was held to be not 
an accounting party so far as his employer 
was concerned. He was unable to do so. 
The learned Additional District Judge, 
while rejecting the contention of the ap-+ 
pellants on this point, observed: : 


The Tearned counsel for the appel- 
Tants has further contended that as there 
was no relationship of principal and agent 
between the parties, no suit for rendition 
of accounts is competent, This point too 
fis without any force. It was admitted by 
the appellant in his cross-examination 
that there were about 150 transactions 
each month and that the annual dealings 
involved amounts running into over a 
lakh of rupees. He further admitted that 
he used to receive moneys by cheques as 
well as in cash and the same used to be 
sent to the bank after necessary entries 
had been made in the relevant registers. 
Tt is further common ground between the 
parties that some embezzlements were 
discovered for which the appellant was 
tried and convicted, The plaintiff was 
not present at the Branch Office of the 
company where the appellant used to 
work, Clearly, therefore, he transacted 
business on behalf of his employer. AIR 
1.931 All 372 lays down that a person who 
is employed by another to invest money 
on his behalf and to present him in his 
dealing with the debtors is an agent with~ 
in the meaning of Section 182 of the Con~ 
tract Act. As I leok at the matter, the 
appellant was an agent of the respondent 
and, therefore, liable to render accounts. 
It was not necessary for the respondent to 
have brought a suit for a specific sum 
against the appellants because it was ex~ 
tremely difficult for him to have ascer~ 
tained the sum. There is no doubt that 
some of the items were misappropriated 
by the appellant but all the sums mis~ 
appropriated by him cannot be said to 
have been discovered during the investiga- 
tion and trial of the criminal cases, The 
mere fact that the account books are not 
with the appellant would not absolve him 
of his liability to clear the accounts. In 


[Prs, 1-2] P. & H. 245 


my view, therefore, he is liable to render 
the accounts of the transactions he did at 
the Branch Office of the respondent-com- - 


Te It has not been shown by the 
counsel that the learned Judge has reject- 
ed the contention of the appellants on any, 
irrelevant or illegal consideration. It has, 
therefore, to be held that the Courts be- 
low were right in observing that Kapoor 
was the accounting party in this case. 
That being so, the appeal fails and is dis- 


missed with costs. 2 
Appeal dismissed. 
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PREM CHAND PANDIT, J. 
Hans Raj, Petitioner v. Som Parkash, 


- Respondent. 


Civil Reyn. No, 198 of 1972, D/- 7. 
4-1972 against order of J, S. Chatha, Ap- 
pellate Authority (Dist. J.) Patiala D/- 9- 

_ Index Note:— (A) East Punjab Urban 
Rent Restriction Act (3 of 1949), Section 
13 — Ejectment — Personal need of land- 
lord — Pleadings, (X- ref'— Section 2 


Brief Note:— (A) A contention that 
the premises were non-residential and 
therefore, no order of eviction could be 
passed on ground of personal necessity is 
not available to the tenant when in his 
reply to eviction application he had stated 
that the disputed premises were shop-cum~ 
residential building and were let out to 
him for business and residential purposes. 

(Paras 4, 5) 
Cases Referred: Chronological Paras 


(1968) 70 Pun LR 790 = 1968 Cur 
LJ 674, Shambu Datt v. Balwant 


Lal 
(1959) Civil Revn. No, 93 of 1959 

D/- 21-10-1959 (Puni) Parkash 

Chand v. Sat Parkash 

Surjit Singh, for Petitioner; Mr. H. L. 
Sarin. with M. L. Sarin, and R. L, Nirola. 
for Respondent. 

ORDER'— This is a tenant's revision 
petition against the decision of the Appel- 
late Authority confirming on appeal, the 
order of the Rent Controller ordering his 
eviction. : 

_ 2s On 8-6-1962, the premises in 
dispute, which are situte in Patiala, were 
rented out by its owner, Som Parkash to 
Hans Raj, at a monthly rent of Rs. 33/50 
for a period of 11 months and the ten- 
ancy had to start with effect from 1-6- 
1962. On 3-1-1969 an application for 
ejectment under Section 13 of the East 
Punjab Urban Rent Restriction Act, here~ 


BQ/CQ/A678/73/GKcC 
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Inafter called the Act, was filed by the 
landlord against the tenant and the 
grounds for ejectment mentioned therein 
were four, viz. (i) personal necessity; (ii) 
that the tenant was in arrears of rent? 
(iii) that the tenant had materially im- 
paired the value and utility of the pre- 
mises; and (iv) that the tenant had used 
the premises for a purpose other than that 
for which it was leased, 


3. The Rent Controller ordered 
@iectment of the tenant on the ground 
that the premises were required by the 
landlord for his personal needs and also 
that the tenant had used the said premises 


for business purposes-g purpose other than . 


that for which they were leased, Since 
the arrears of rent had been paid by the 
tenant on the first date of hearing, that 
ground became non-available to the land- 
lord, As regards the fourth ground, it was 
held that it had not been proved, When 
the matter came in appeal before the Ap- 
pellate Authority he confirmed both the 
findings of the Rent Controller and dis~ 
missed the appeal. The tenant has come 
here in revision. , 


4, Tt was argued by the learned 
counse] for the petitioner that the Ap- 
pellate Authority was in error in hold- 
ing that the tenant had used the build- 
ing for a purpose other than that for 
which it was leased. His argument was 
that even if it be establishhed that the 
premises had been let out by the landlord 
only for residential purposes and the 
tenant was using the same both for re~ 
sidential and commercia] purposes, this 
ground was not available to the landlord, 
because the tenant had been doing so from 
the very start of the tenancy and in the 
very presence of the landlord, who was 
living near the premises and, consequent- 
ty, the latter was estopped from raising 
this ground of eviction, For this submis- 
sion, he placed his reliance on an unre- 
pon judgment of A. N. Bhandari C. J. 
n Civil Revn. No, 93 of 1959 (Parkash 
Chand v. Sat Parkash) decided on 21-10- 
1959 (Puni). Apart from the fact that 
there is a decision of Sarkaria J. in 
Shambu Datt v. Balwant Lal, 1968-70 Pun 
LR 790, which had held otherwise, after 
noticing the judgment of the learned Chief 
Justice, I am of the view that there is 
no necessity of discussing this point or re- 
ferring it to a larger Bench, because in 
the instant case, the order of eviction can 
be sustained on the other ground found 
against the tenant, namely. that the land- 
lord requires the premises for his personal 
needs, On that part of the case, it was 
contended by the learned counsel for the 
petitioner that the premises were non-re- 
sidential and, therefore, no order of evic- 
tion could be passed on the ground of per~ 
sonal necessity. That argument is, how- 
ever, not available to the petitioner, be: 


Brahm Singh y. Tarsem Singh 


ALR 


cause cn his own pleadings, the premises 
in „dispute were not non-residential but 
tesidensial, In his reply to the eviction 
application, he had stated that the pre- 
mises in dispute were shop-cum-residen- 
fia] building and were let out to him for 

ess and residential purposes, In his 
statement on oath as R. W., 6, he reite- 
rated the same position by deposing that 
he took the premises on lease for resi- 
dence end carrying on his business and 
since the day he took them he had been 
using the same for business and residence 
purposes. : 


_ 8 “Non-residential building’ has 
been defined in Section 2 (d) of one Act 
as a building which is b used solely 
for the purpose of business or trade. Thera 
is a proviso added to this definition, ac- 
cording to which, the residence in a build 
ing for the purpose of only guarding it 
shal} not be deemed to convert a “nona 
residentia] building” into a “residential 
building.” It is not the case of the ten= 
ant that he was residing in the premises 
merely for the purpose of guarding it. 
“Residential building” has been defined in 
Section 2 (g) as “a building which js not 
a non-residential building.” On the 
wording of the statute itself, it is clear 
that, in -hẹ instant case, on the pleadings 
of the tenant himself, the premises in dis- 
pute would be a residential building. 


~ 6. _ It has been found as a fact both 
by the tent Controller and the Appellate 
Authority that the landlord required these 
premises bona fide for his personal needs. 
This is a pure finding of fact, which has 
not been shown to be vitiated in any: 
manner, Indisputably, a landlord can get 
a tenant evicted on this ground from a 


` premises, which is residential, 


=o I will, therefore, dismiss this 
petition, but leave the parties to bear their 

own. costs in this Court. 
Petition dismissed. 
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. Brahm Singh and others, Appellants 
v, Tarsem Singh and others, Respondents. 
Second Appeal No, 863 of 1963, D/- 
17-3-1972 against decree of Salige Ram 
Bakhshi, Sr. Sub J. with enhanced Ap- 
pellate Pcwers, Hoshiarpur D/- 14-5-1965. 
Index Note: (A) Panjab Pre-emp- 
tion Act (1913), Section 8 (2), Notifica- 
tion D/- 2/ 3-2-1962 issued thereunder — 
If after the sale, for which a pre-emption 
suit is filed, the vendee sells the land pur- 
chased by him to a third party within 
one year,.who has no right of pre-emp- 


JP/LP/F922/72/MBR 
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tion, the sale in favour of subsequent ven- 
dee is also pre-emptible even though he is 
a member of the scheduled castes, AIR 
1946 Lah.142 Relied on. (Para 9) 


Cases Referred: Chronological Paras 


AIR 1946 Lah 142 = 47 Pun LR 
28 (FB), Sant Kaur v, Teja i 
Singh 


P. S. Thakur, for Appellants; P. K. 
Aggarwal, V. K. Bhandari, for Respon= 


dents. 


joint Khata. consisting of agricultural land 
ae ene 91 Kanals 18 Marlas, situate in 


sold 25 Kanals 13 Marlas _ 
share in 77 Kanals, covered by certain 
Killa numbers mentioned in that deed, 
which was allotted in consolidation in lieu 
of the original joint holding to Brahm Singh 
for Rs, 1500/-, The sale-price mentioned 
in Exhibits D. 1 and D. 2 was given cre- 
dit for in this amount of Rs. 1500/- and 
the balance of Rs, 750/~ was paid by the 
vendee at the time of the execution of 
_ Exhibit D/4, On 3rd May, 1963, by deed, 
Exhibit D/5, Brahm Singh and Milkhi Ram 
brother of Chaghar Singh sold 3 Kanals 5 
Marlas out of 25 Kanals 13 Marlas com- 
prised in Khasra No. 87/16 (it should be 
Killa No. 87/16), which was one of the 
Killa numbers covered by Exhibit D/4, to 
Arian Singh and his five brothers for Rs. 
1000/-. On the same day another sale- 
deed, Exhibit D/6, was executed by Mil- 
khi Ram and Brahm Singh regarding 10 
Marlas, out-of Killa No. 87/16. to one Bar- 
ru for Rs, 200/-. On 4th October, 1963, 
Tarsem and two others, sons of i 
Ram. brought a suit for pre-emption re- 
garding the land covered by the sale-deed, 
Exhibit D/4, on the ground that they had 
a superior right of pre-emption, being 
the nephews of the vendor: Chaghar 
Singh. It was alleged by them that the 
sale was for Rs, 1000/- and not Rs. 1500/- 
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entioned in the deed. In the suif 
the pre-emptors impleaded Arian Singh 
and his five brothers, vendees in Exhibit _ 
D/5 and Barru, vendee in Exhibit D/6. 

2, - The suit was resisted by the 


_-yvendees on a number of pleas, but in the 


present appeal we are only concern~ 
ed with two of them- (i) that the suit was 
barred by limitation and (ii) that the sale 
in favour of Barru evidenced by bit 
D/8 was not pre-emptible, the vendee being 
a member of the scheduled caste, 


3. The trial Judge decreed the sulf 
except regarding 10 Marlas of land, which 
was sold to Barru. The suit was held not 
to be barred by limitation. The sale in 
favour of Barru was found to be not pre- 
emptible, because of the notification is- 
sued on 2nd/3rd February, 1962, by the 
Governor of Punjab in exercise of the 
powers conferred on him under Section 
8 (2) of the Punjab Pre-emption Act, de= 
claring that no right of pre-emption would 
exist with respect to the agricultural land, 
when the same was purchased by any 
member of the scheduled castes mention- 
ed in Part X of the Schedule to the 
Constitution (Scheduled Castes) Order, 
1950, Admittedly, Barru was a member 
of the scheduled castes mentioned in the 
said Schedule. 


4. Against this decision, the ven- 
dees went in appeal before the learned 
Senior Subordinate Judge, Hoshiarpur, 
while the plaintiffs filed cross-objections, 
praying that the suit should have been 
decreed’ in its entirety, The lower Ap- 
pellate Court dismissed the appeal, but 
accepted the cross-objections, with the 
result that the plaintiffs’ suit was decreed 
in toto, The defendants have come here 
in second appeal. 


5. The first argument raised by 
the learned counsel for the appellants was- 
that the finding of the lower Appellate 
Court that the sale in favour of Barru 
was also pre-emptible, was contrary to 
law and the decision of the trial Court on 
this point was correct. 


~ 6.. Tt is common ground that Barru 
is a member of the scheduled caste, If 
somebody filed a suit for pre-emption re- 
garding the sale in his favour, that sut 
would have been dismissed, în view of 
the notification issued by- the Governor 
of Punjab on 2nd/3rd February, 1962, 
under Section 8 (2) of the Punjab Pres 
emption Act, 1913, which reads: ` 


“In exercise of the powers conferred 
by sub-section (2) of Section 8 of the 
Punjab Pre-emption Act, 1913, the Gov- 
ernor of Punjab is pleased to declare that 
no right of pre-emption shall exist with 
respect to urban and village immovable 
property as well as agricultural land when 
purchased by any member of the schedul- 
ed castes mentioned in Part X of the 
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Schedule to the Constitution (Scheduled 
Castes} Order, 1950.” 

But, in the instant case, it is not the 
sale in favour of Barru, which was cover~ 
ed by Exhibit D/6, that was being pre- 
empted by the. plaintiffs, As I have al- 
ready stated above, they had filed the 
suit for pre-emption regarding the sale 
made on 5th October, 1962, evidenced by 
Exhibit D/4. 


Ta It was argued by the learned 
counsel for the appellants that out of the 
Jand mentioned in Exhibit D/4, some land 
had been sold to Barru under Exhibit D/6, 
and therefore, that portion of the land 
could not be pre-empted in view of the 
notification, referred above. 


8. As I have said, itis not the 
sale covered by Exhibit D/6, that was be- 
ing pre-empted by the plaintiffs. If after 
the sale evidenced by Exhibit D/4, the 
vendees sold a portion of the land pur- 
chased by thera to a-third party within 
one year, and that party had no right of 
pre-emption, with the result that it was 
not in exercise of his right of pre-emption 
that the said transfer was made to him, 
then the subsequent vendee would have 
only such defences open to him in a suit 
for pre-emption, which were available to 
the vendees of the sale, which was being 
actually pre-empted. It was so held in a 
Full Bench decision of the Lahore High . 
Court in Mt, Sant Kaur v. Teja Singh, 
AIR ge Lah 142 (FB), where it was ob~ 
served: 


“However, where the subsequent 
transferee has lost the means of making 
use of the coercive machinery of the law 
to compel the vendee to surrender the 
original bargain to him are-transfer of 
the property in the former’s favour can- 
not be looked upon as anything more than 
a voluntary transfer in the former’s favour 
of such, title as he had himself acquired 
under the original sale, Such transfer 
has not the effect of substituting the sub- 
sequent transferee in place of the vendee 
in the original bargain, Such a trans- 
feree takes the property oniy subject to 
the result of the suit. Even if he is im- 
pleaded as a defendant in such suit, he 
cannot be regarded as anything other than 
a representative-in-interest of the original 
vendee, having no right to defend the suit 
except on the pleas that were open to 
such vendee himself. He not being en- 
titled to be regarded as a party to the 
original sale. which is being pre-empted, 
it is not against him but against the ori- 
final vendee, through and under whom 
he claims, that the pre-emptor has, in 
order to succeed. to prove a superior pre- 
emptive right, The comparison, even at 
the date of the decree, has to be between 
the status of the plaintiff and that of the 
original vendee and not between the 
plaintiff and the subsequent transferee. It ~ 
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is thus obvious that it can make no real 
difference to the position of such trans- 
feree if he is impleaded as a party to the 
pre-emption suit pending which the pro- 
perty :n suit has been transferred to him. 
Even on being so impleaded, he will not 
have any right to defeat the suit by rea- 
Son of his own qualifications which gave 
him ar equal or better right of pre-emp- 
tion gua the original sale. If the plaintiff's 
right of pre-emption is found to be supe- 
rior to that of the original vendee at all 
the meteria] times, the circumstance that 
by the time the suit comes up for final 
decision, but subsequent to the institution 
of the suit and after the expiration of the 
period of limitation prescribed for a suit 
to enforce aright of pre-emption, the 
property has changed hands by reason of 
a re-trensfer by the vendee will not affect 
his right to a decree of. his claim, irres- 
pective altogether of the qualification pos- 
sessed by the subsequent transferee who 
cannot defeat the plaintiff’s suit on the 
fround of his own pre-emptive right in 
respect of the original sale being equal 
or supezior to that of the former.” 


9. In the instant case, as I have 
already said, Barru had no right of pre- 
emption regarding the sale covered by 
Exhibit D/4, and the sale made in his 
favour was not in exercise of his right of 
pre-emption regarding the said sale, He, 
therefor2, by virtue of the sale-deed, Ex- 
hibit D/6, stepped into the shoes of his 
vendors and all the defences that were 
available to them, would be open to him 
and nothing more. He could not urge that 
the sale in his favour was not pre-emp- 
tible, because of the abovementioned noti- 
cation. This plea could be available to 
him only if somebody was pre-empting 
the sale in his favour evidenced by Exhi- 
bit D/6, and that was not the position in 
the present case, I would, therefore, ag- 
reeing with the lower Appellate Court, 
hold thar the sale in favour of Barru was 
elso pre-emptible, in the circumstances of 

case 


10. Learned counsel then submit- 
ted that the decision of the Courts below 
on the question of limitation was not in 
accordance with law and in that connec 
tion. he zontended that the sale of the 
land in Cispute had actually been effect- 
ed by the sale-deeds, Exhibits D/1 and 
D/2 and if limitation was to be counted 
from the dates of those two sale-deeds, 
then the present suit filed on 4th Octo- 
Naa 1963. would be obviously barred by 

e. 


IL There is no merit in this con- 
tention as well, As I have already said, 
the plain-iffs were pre-empting the sale, 
covered ky Exhibit D/4, which took place 
on 5th Oetober, 1962, Admittedly, if the 
limitation is counted from that date, the 
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suit is well within time, It could not 
be denied by the learned counsel that Ex- 
hibit D/4 was, in fact, a sale-deed, by 
which the lands, referred to above, had 
been sold by Chaghar Singh in favour of 
Brahm Singh for Rs, 1500/-. It is true 
that in this sale-deed, reference was made 
to the earlier two sale-deeds Exhibits D/L 
and D/2, but that was for a different pur- 
pose, namely, for the adjustment of the 
sale-price. The sale consideration men- 
tioned in Exhibits D/1 and D/2 was adjust 
ed in the present sale-price and the bala- 
ance of Rs, 750/- was paid when Exhibit 
D/4 was executed. It cannot, therefore, 
be said that Exhibit D/4 was not a sale+ 
deed and the real sale-deeds were Exhi- 
bits D/1 and D/2. As a matter of fact, it 
is not even clear as to whether the same 
land, which was mentioned in Exhibits 
D/1 and D/2, was being sold by Exhibit 
D/4. In these circumstances, i 

ossible to hold that the present sult was- 

arred by limitation. . 

12 In view of what I have | said 
above, this appeal fails and is dismissed. 
In the circumstances of this case, how= 
ever, I will leave the parties to bear their 
own costs in this Court as well. 

_ 13. It was urged before me tha 
the vendees had made certain construc- 
tions on the land sold, They are given 
three months’ time to remove them, 


Appeal dismissed, 
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_ Shiv Lal, Appellant v. Pt. Ishar Das, 
Respondent. 

First Appeal No, 361 of 1963, D/- 
18-11-1971, against decree of Charan Das 
Bajaj, Sub J., Ist Class, Amritsar, D/- 
27-3-1973. 

Index Note:— (A) Civil P. C. (1998), 
0. 9, R. 9 — Fresh suit on separate cause 
of action not barred. 


Brief Note:— (A) Where during the 
pendency of an application under Order 9, 
R. 9 an arbitration agreement was grriv~ 
ed at between the parties but due to the 
misconduct. of the arbitrators they had 
to be removed, and the plaintiff was re- 
quired to file a fresh suit that suit is 
clearly based on a separate cause of action 
and hence cannot be held as barred under 
this rule. AIR 1952 Punj 261 Distinguish- 
ed, (Para 10) 
Cases Referred? Chronological Paras 
AIR 1952 Punj 261, Baru v, Maya 

Ram _ TẸ 
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it is not« 
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N. K. Sodhi with R. N. Mittal, for 
Appellant: H. L, Sarin with T. N. Bhalla, 
M. L, Sarin A, L. Bahl and K, T, S. Tulsi, 
for Respondent. = , 

PANDIT, Ja— The facts giving rise 
to this appeal are these. On 15th March, 
11953, Ishar Dass and his brother Shiv Lal 
entered into a partnership to do textile 
business under four different names -(i) 
National Textile Manufacturers, Amritsar; 
(ii) Messrs, Indian Traders, Amritsar, (iil) 
Messrs, Ishar Dass Weavers, Amritsar, and 
(iv) Messrs, Ishar Dass Shiv Lal, Kanpur 
The first three concerns had to be carried 
on by Ishar Dass at Amritsar and the 
fourth by Shiv Lal at Kanpur. On 29th 
June, 1954, in the original partnership 
agreement, one more term was added, ac- 
cording to which, no partner could carry 
on any other business, except the four 
mentioned above, single-handed. It ap- 
pears that towards the close of 1958, dis- 
putes arose between the two brothers. On 
9th March, 1959, an arbitration agreement 
was entered into between them, according 
to which two arbitrators were appointed. 
They bad to go into the various disputes 
and also decide about the rendition of ac- 
counts. They entered on the reference, 
but, according to Shiv Lal, after some- 
time they started misconducting them- 
selves, with the result that on 22nd 
August, 1959. he had to make an applica- 
tion under Section 11 of the Arbitration 
Act in the Court of the Senior Subordinate 
Jucge Amritsar for their removal. They 
were actually removed by the Court on 
26th February, 1960. In the meantime. 


_ however, on 5th October, 1959, Shiv Lal 


filed a suit against his brother for dis- 
solution of partnership and rendition of 
accounts. His allegations were that the 
defendant was not rendering the accounts 
of the Amritsar concerns, 

2. Summons in this suit was serv- 
ed on the defendant, but on 24th May, 
11960, the suit was dismissed in default 
under the provisions of Order 9, Rule 8, 
Code of Civil Procedure, on account of 
the absence of the plaintiff. On 28th June, 
1950 an application under Order 9, Rule 
9, Code of Civil Procedure, was made by 
Shiv Lal for the restoration of the suit. 
While this application was pending, ac- 
cording to the plaintiff, a compromise was 
effected between the two brothers on 16th 
February, 1961, according to which, both 
of them agreed to appoint two new arbi- 
trators. who were to decide the entire dis- 
pute. According to Ishar Dass, however, 
no compromise was effected. but the fact 
remains that a new arbitration agreement 
was entered into, on the basis of which 
the two arbitrators entered on the refer- 
ence, On i6th Febraury, 1961, Shiv Lal's 
counsel made a statement in the proceed- 
ings which commenced on the application, 
which he had filed under Order 9, Rule 9, 
Code of Civil Procedure, saying that since 


x 
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a compromise had been effected between 
him and his brother Ishar Dass, he would 
like to withdraw that application. The said 
application was, consequently, dismissed, 
because of the statement of his counsel, 

3. As I have already said, the two 
new arbitrators entered on the reference 
and commenced functioning. According to 
Shiv Lal, these twc gentlemen also started 
misconducting themselves, with the result 
that an application had to be filed by him 
on 21st July, 1961, for their removal as 
well. They too were removed by the Court 
on 19th January, 1962, on the ground of 
misconduct and the arbitration agreement 
. was also superseded. 


4, On 19th March, 1962, a fresh 
suit was brought by Shiv Lal, out of 
which the present appeal has en, 


against Ishar Dass for rendition of ac- 


counts and dissolution of partnership, Ac- 
cording to him, the defendant was not 
apreeable to render the accounts of the 
Amritsar business. He also stated that 
Ishar Dass had started another business 
under the name of Kwality Woollen Mills 
at Amritsar on his own account and that 
was against the terms of the partnership 
agreement, especially when the defendant 
was not sharing the profits of that con~ 
cern with him, : 

5. — The suit was contested by Ishar 
Dass, who pleaded that the partnership 
had already been dissolved on 9th March, 
1959. He was not liable to render the 
accounts, since he was not an accounting 
party. He admitted having joined the new 
business, but that was on 26th December, 
1959, after the dissolution of his partner- 
ship with Shiv Lal and, therefore, he was 
not liable tó render any accounts or 
the profits of the new concern. because he 
was not bound by the terms of the original 
partnership deed, which. was executed bes 
tween him and his brother. . 

6. A number of issues were fram-+ 
ed in the case, but we, in the present ap- 
peal. are concerned with only issue No. 3, 
which runs as under:— 

“Was the previous sult dismissed un- 
der Order 9, Rule 8, C. P. C.. as alleged? 
If so, does it bar the present suit?” 


7. Jt was held by the trial Judge 
that the suit was within time but it was 
barred under the provisions of Order 9, 
Rule 9, Code of Civil Procedure, It was 
further found that the defendant was la- 
ble to render accounts to the plaintiff for 
the three business concerns at Amritsar, 
the account-books of which were in pos- 
session of the former. It was also held 
that the plaintiff was liable to render ac- 
counts to the defendant only for the part- 
nership business at Kanpur. The partner~ 
ship, according to the learned Judge, came 
to an end on 22nd April, 1959, and it was, 
consequently, dissolved on that date, The 
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parties held equal shares in the partner 
ship business. The suit was dismissed in 
view of the finding of the trial Judge on 
issue No, 3, Against that decision, the pre- 
sent appeal has been filed by Shiv Lal. 

8. Counsel for the appellant tas 
challenged the finding of the trial Judge 
only on issie No, 3. 

_ 9 — Under issue No, 8, the learned 
trial Judge had held that the subsequent 
suit of 19th March 1962, was based on 

same cause of action as the first one, 
which was filed on 5th October,.1959, and 
since the first suit had been dismissed - 
under Order 9, Rule 8, Code of Civil Pro; 
the absence of the plaintiff, 
therefore, the second suit was barred uns 
der the provisions of Order 9, Rule 9. 


10. itis true that under Order 9, 
Rule 9, if the first suit has been dismissed 
either waolly or partly under Rule 8, the 
plaintiff would be precluded from bringing 
a fresh suit on the same cause of action, 
He is however, entitled to make an appll- 
cation for an order to set aside the dis~ 
missal in default of the first suit. For 
that purpose, the plaintiff had made an 
application, but it was. withdrawn by him, 
because, according to him, a compromise 
had been efected between the parties.. If 
is also true that according to the defen« 
dant, no ccmpromise was entered into. 
But, as I have already said, the fact re« 
mains that the parties had entered into a 
fresh arbitration agreement, as a result of 
which the two new arbitrators had been 
appointed and they had actually entered 
on the reference, But be that as it may, 
the question still remains as to whether 
the subsequent suit is based on a new’ 
cause of action or the old one. It is undis- 
puted that when the application under 
Order 9, Rue 9 filed by Shiv Lal was 
pending, ancther arbitration agreement 


“was entered into between the parties, ac-| | 


cording to which their disputes had been 
referred to the arbitration of two new 
mamed_ arbitrators. They, subsequently,| © 
entered on the reference and started fun- 
ctioning, It was because they misconduct- 
ed themselves that they were later on re- 
moved on that account end the arbitration 
agreement was also superseded. It was 
due to these facts that the plaintiff had to 
a fresh suit for the dissolution of 
partnership and rendition of accounts, If 
the new arbitration had gone on and the 
arbitrators had proceeded with the refe- 
rence, the question of filing another suit 
would not have arisen. All these facts and 
circumstances, according to me. gave the 
plaintiff a new cause of action to file an- 
other suit. That being so, the second suit 
should not have been held to be barred 
under the provisions of Order 9, Rule 9, 
Code of Civil Procedure. i 
` IL The trial Judge had relied on 
a Single Bench ruling of Kapur J. in Baru 





EEE 


1973 


v. Maya Ram, AIR 1952 Punj 261. The 
facts of that case are, however, quite dis- 
tinguishable and they do not apply to the 
finstant case. d 
12. In view of what I have said 
above, I would reverse the decision of the 
trial Judge on issue No, 3 and hold that 
the present suit was not barred under 
Order 9, Rule 9, Code of Civil Procedure. 


13. The result is that this appeal 
Js accepted, the decision of the trial Judge 
set aside and the case sent back to him 
for proceeding with it in accordance with 
Yaw. Parties have been directed to appear 
before him on 13th December, 1971. In 
. the circumstances of this case, however, I 
would leave the parties to bear their own 
costs in this Court as well. 
GOPAL SINGH J.: 14, I agree 
Appeal allowed. 


aa > 
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D.K. MAHAJAN AND GOPAL 

SINGH JJ, _. ; 
| State of Punjab and others, Appel- 
Jants v. Harinder Singh Brar Bans Baha-+ 

dur and another, Respondents, _ 
, Letters Patent Appeal No, 194 of 1968 
. D/- 15-2-1971 against judgment of R, S, 
Narula J. reported in 1967 Cur LJ 414. | 
_ Index Note (A) Letters Patent 
(Lahore—P, & H.) Cl. 10 — L. P. Appeal — 
. Practice — New point — Whether can be 
allowed to be agitated — Matter conclud- 
ed by a decision cannot be allowed to be 
reopened indirectly through L, P. Appeal. 
_ Brief Note*— (A) In a L. P. Appeal 
the appellants cannot be allowed to agi- 
tate for the first time the point they never 
eared either to plead in their return or 
to raise in the course of arguments be- 

fore the learned single judge, 


The point sought to be argued in the 
fnstant case could have been raised by the 
appellants by invoking the writ jurisdic- 
tion, which they did not, with the result 
that the order sought to be quashed be- 


came final, It is not now open to the 
appellants to come round indirectly. 


through the medium of L. P, Appeal to 
have the matter reopened, 
(Para 3) 


Cases Referred: Chronological Paras 

AIR 1963 SC 365 = (1963) 3 SCR 
426, S. Shivdev Singh v. State of 
Punjab 


_ S. S. Kang, Dy, Advocate General, 
Punjab, for Appellants; K. C, Buri, for 
Respondents. _ 

JUDGMENT:— This is letters patent 
appeal by the State of Punjab and others 


- LP/LP/G425/72/AGT 


State v. Harinder Singh 
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against His Highness Raja Sir Harinder 
Singh Brar and the Pepsu Land Commis- 
sion respectively impleaded as respon- 
dents Nos. 1 and 2 from the judgment 
of the single Judge dated March 20, 1967 
quashing the order of respondent No. 2 
dated October 30. 1962. 

2. Consequent on merger on July. 
15. 1948 in Patiala & East Punjab States 
Union of Faridkot State, of which respon- 
dent No. 1 was the ruler, he was left 
with area of 12,000 ghumaons of agricul- 
tural Iand as his personal property, The 
Government notified accordingly. The 
Pepsu Tenancy and Agricultural Lands 
Act, 1955 (hereinafter called the principal 
Act) came into force on March 6, 1955, On 
October 3, 1956, the principal Act was 
amended by the Pepsu Tenancy and Agri- 
cultural Lands (Amendment) Act, No, XV 
of 1956, Section 32-A inserted in the 
principal Act prescribed ceiling on hold- 
ings of agricultural Jand. Section 32-K 
dealt with the exemptions from the fixa- 
tion of ceiling prescribed by Section 32-A. 
Under Rule 31 of the Pepsu Tenancy and 
Agricultural Lands Rules, 1958, (herein- 
after called the Rules), framed under the 
principal Act, respondent No. 1 made ap- 
plication g exemption under vari- 
ous clauses of sub-section (1) of Section 
32-K of the Act, That claim of exemp- 
tion of respondent No.1 was referr- 
ed to respondent No, 2, Respondent No. 2 
held enquiry to determine the claim of 
respondent No. 1 and granted exemption 
by order dated January 18, 1962 for 324 
acres 11 kanals and 18 marlas as detail- 
ed below —~ 


(1) Under Section 32-K (1) (i) in res- 
pect of 278 acres, 5 kanals and 19 marlas 
of land. 

(2) Under Section 32-K (1) (ii) in res- 
pect of 34 acres 5 kanals and 19 marlas 
of land. 

(3) Under Section 32-K (1) (ii) in res- 
pect of 12 acres of land. 

By that order, respondent No. 2. di- 
rected that in respect of exemption claim- 
ed under clause (iv) of Section 32-K (1), 
separate order will be made later, Prior 
to the passing of that order by respon- 
dent No. 2, Supreme Court, by its judg- 


- ment dated July 27, 1962 given in S. Shiv- 


dev Singh v. State of Punjab reported in 
ATR 1963 SC 365, held that R. 31 of the 
Rules was ultra vires Section 32-K, In, 
the face of that judgment of the Supreme 
Court, respondent No. 2 did not follow 
the provisions of Rule 31 for determina- 
tion, of the question of exemption by al- 
lotting marks ag devised by that rule. The 
question of exemption under clause (iv) of 
sub-section (1) of Section 32-K was de- 
termined by order dated October 30, 1962 
by applying general and broad principles 
to the facts of the case. Area measuring 
438 acres 10 kanal 16 marlas was found 





952 P, & H. [Prs, 1-3] Gurdwara Manji Sahib v, S, G. P, Committee 


fo fall under Clause (iv), Then there 
came into force on December 17, 1962 
Pepsu Tenancy and Agricultural Lands 
(Second Amendment) Act, No, XXVII of 
1962 amending the provisions of the prin- 
cipal Act. The language of Rule 31 of 
the Rules was incorporated in Section 5 
of Act No. XXVII of 1962 and that Sec- 
tion was made applicable with the retros- 
pective effect by making it a deeming 
provision, There was filed a writ petition 
by respondent No. 1 on April 17, 1963 for 
issue of writ of certiorari to quash the 
order of respondent No. 2 dated October 
30, 1962 seeking exemption of 1569 acres 
kanal 16 marlas from the limit of ceiling 
under clause (iv). By enactment of Pepsu 
Act No, XXVII of 1962, Rule 31 inthe 
form of Section 5 of that Act was inseri- 
ed. Thus the language of Rule 31 declar- 
ed ultra vires Section 82-K of the Act by 
the Supreme Court became law in the 
garb of Section 5 with retrospective ef- 
fect from the date the principal Act came 
~ into force. The learned single Judge di- 
rected that in the light of this deeming 
provision. respondent No. 2 should deter- 
mine afresh the claim of respondent No. 1 
for exemption under clause (iv) of sub- 
section (1) of Section 32-K. 


3. Jn so far as the order of res- 
pondent No. 2 dated October 30, 1962 is 
concerned, the appellants have not chal< 
lenged its correctness, It is, however, 
contended that the area of 324 acres 11. 
kanals and 18 marlas as determined by 
order dated January 18, 1962 to be exe- 
mpt under clauses (i), (ii) and (vi) of sub- 
section (1) of Section 32-K also requires 
reconsideration by respondent No, 2. In 
the return filed in reply to the writ poti- 
tion on behalf of respondent No. 1, this 
point now sought to be urged in the Let- 
ters Patent Appeal was not raised, Not 
only the appellants did not plead to that 
effect in their return but also do not ap- 
pear to have raised this point at the time 
of arguments, Had that been urged even 
at the time of arguments, the learned 
single Judge must have mentioned to that 
effect, No affidavit has been filed on be- 
half of the appellants that this point was 
sought to be raised at the time of argu- 
ments. This appeal is a letters patent ap- 
peal, The appellants cannot now be al- 
lowed to agitate for the first time this 
point, which they never cared either to 
plead in their return or to raise in course 
of arguments before the learned single 
Judge, They could invoke the writ juris- 
diction of this Court seeking relief to have 
that order quashed, They have not done 
so. They have accepted the finality of 
the order of exemption passed by respon- 
dent No. 2 in respect of that area of 324 
acres 11 kanals 18 marlas as determined 
by it. It is not open to the appellants 
to come round indirectly through the me- 
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dium of this appeal and to Have the mat- 
ter reopened. 

4. In the result, the appeal fails 
anc is disallowed, There will be no order 
as to costs. 


Appeal dismissed. 
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S. S. SANDHAWALIA AND M. R. 

SHARMA, è 
Committee of Management of Gurd- 
wara Manji Sahib, Ambala City, Appel- 
lant v. Shiromani Gurdwara Parbandhak 
Committee, Amritsar, Respondent, 

F. A, F, O. No, 28 of 1972. D/- 9-3- 
1972 against order of Sikh Gurdawaras 
aoe Commission, Amritsar, D/- 25-10- 


_ Index Note:— (A) (Punjab) Sikh 
Gurdwaras Act, 1925, Section 142 (3) — 
Scope — Appellate power of the High 
Court extends only to proceedings falling 
within the ambit of Section 142 (1) or (2) 
(Para 3) 

Amar Singh Ambalvi, for Appellant; 

B. S., Shant, for Respondent, 


SANDHAWALIA J.— Whether an 
appeal lies to this Court against the judg= 
ment of the Sikh Gurdwaras Judicial 
Commission delivered in proceedings under 
Section 124 (2) of the Sikh Gurdwaras Act, 
1925, is the only question that has been 
agitated in tnis appeal.. 


8 The facts are not in dispute. 
The Shiroman? Gurdwara Parbandhak 
Committee, Amritsar had brought the 
petition under Section 124 (2) of the Act 
before the Commission for the realisation 
of Rs, 39,966/- as the religious fund asa 
sessed by it under Section 108B of the said! 
Act rom the Committee of Management 
of Gurdwara Manji Sahib, Ambala City. 
The Commission repelled a preliminary 
objection that the petition was not main= 
tainable and held that the application was 
competent under Section 124 read with 
Section 108 Z of the Act. On merits also 
the Commission held in favour of the ap- 
plicant and granted the decree for the 
amount prayed for. Agsrieved by the 
said order the appellant has come up by 
way of this appeal and the admitting 
Bench directed this appeal. to be heard 
by a Division Bench in order to authori+ 
tatively settle the matter whether ‘the 
present appecl Is competent. 

a. The relevant provision of the 
Sikh Gurdwaras Act, which has been 
brought to our notice.is 5. 142 (3) which 
provides for an appeal to this High Court 
against an order passed by the Commis- 

‘sion under the provisions of sub-section 
NS 


JP/BQ/E492/72/PSP 


x 


a 





` Wara. _ pre 
` for the making of a similar application to 


1973 


(1) or sub-section (2) thereof, Reference 
a the provisions An a (1) woe 
show that it provides t at any perso 

having interest in a notified Sikh Gurd- 
wara may make an application for any al- 
leged malfeasance, misfeasance, breach of 
trust, neglect of duty and abuse of powers 
conferred by this Act against the Board, 
the Executive Committee of the Board or 
the Committee or against any member or 
past member of the Board or against any. 
office-holder or past office-holder of the 
Gurdwara as also against any employee 
Past or present of the Board or the Gurd- 
Similarly Section 142 (2) provides 


the Commission in the like manner. A 
bare reference to the judgment under ap- 
peal would show that the proceedings be- 
fore the Commission in the present case 
cannot even remotely be brought within 
the ambit of Section 142 (1) or (2) of the 
said statute, In fact when faced with the 
relevant provisions, Mr, Ambalvi for, 
the appellant fairly conceded that the 
proceedings before the Commission. were 
under neither of the above said two sub= 
sections and therefore the provisions of 


sub-section (3) of Section 142 which pro- ' 


vide for an appeal were not attracted in 
the present case. l , ten 
Mr. Ambalvi had then adverted 


4, 
fo Sections 124 and 108B of the Act. We 


have closely perused the above-said pro-s 
visions and there is nothing therein which 
could possibly lend support to the conten 


tion on behalf of the appellant that an -Th 


appeal would lie to this Court for pros 
ceedings under the above-said sections, 
Now it is well-settled that the right to 
appeal is not an inherent one, It is entire 
ly the creature of the statute. As both 
Sections 124 and 108B make no provision 
for any appeal, it is obvious that under 
either of these provisions also. the present 


-` appeal would be incompetent, 


5. In fairness to Mr, Ambalvi we 
notice that ultimately the learned counsel! 
conceded that neither under S. 108B 
nor S. 124 any appeal lay and he argued 
that his only remedy, if-at all should be 
under Arts. 226 and 227 of the Constitution, 
Counsel prayed before us that we should 
treat the present appeal as a writ petition 
under those Articles. We are wholly dis- 
inclined to do so, but we would observe 
that the rejection of the present appeal 
as incompetent would not in any way pre- 
judice the rights of the appellant to seek 
such other remedies which at law may be 
available to him, 

6. | We consequently hold that the 
appeal is incompetent and.dismiss the 


< same, however without any order as to 


M., R. SHARMA Jv 7. —Tagree, 
; Appeal dismissed, 


ey 
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D. K. MAHAJAN, J. 
Dina Nath and another, Appellants va 
Mansa Ram, Respondent, 

Second Appéal No. 607 of 1964. Dj- 
25-2-1972 against decree of Muni Lal, 
Addl. Dist, J.. Karnal, D/- 30-12-1963. 

Index Note:— (A) Hindu Law — 
Common property — Exemption from 
partition, 

. Brief Note- (A) Under the Hindu 
Law, both ancient and modern, common 
court-yard and staircase belonging to a 


2 


joint family is impartible and indivisible. 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1923 Bom 85 = 24 Bom LR 
1029, Shantaram Bal Krishna v. 

Waman Gopal 3, 4 
(1912). ILR 36 Bom 379 = 14 Bom 
LR 267, Nathubhai Dhirajram v. 

Bail Hansgavri 3, 4 

H, L, Mittal, for Appellants; N; C. 


Jain, for Respondent. 


,.. JUDGMENT:— This second appeal is 
directed against the concurrent decisions of 
ain Courts below decreeing the plaintiffs 
sult, 

2 The plaintiff brought the pre« 
Sent suit for partition of his 5/6th share 
in the court-yard Deohri, platform and 
stair-case, The Courts have come to the 
conclusion: that all these properties 
plaintiff and the defendants. 
has 5/6th Share therein and 
the defendants 1/6th, with the result that 
a preliminary: decree for partition was 
trial Court and it was 

ed by the lower appellate Court, 

 & The only contention raised by 
the learned counsel for the defendants is 
lat these properties are impartible. For 
his contention reliance is placed on Shan- 
taram Balkrishna v. Waman Gopal Wade- 
kar, AIR aa T 85 ia Nathubhai 
aliram v. Bai Hansgavri, (1912) ILR 

36 Bom 379, In Shantaram Ballerishna’s 
case the following relevant passage from 

takshara Was quoted: 

Other things exempt from partition 
have been enumerated by Manu, Clothes, 
vehicles, ornaments, prepared food. 
women, sacrifices and pious acts, as well 
as the common way, are declared not lia~ 


ble to distribution, 
Vijnaneswara while dealing with 
aforesaid items ruled:— 


each of the 
“The common way, or road of ingress 
the house, garden 


the like, is also indivisible » i 
On the basis of these facts in Shan- 
lkrishna’s case, ATR 1923 Bom 


that land reserved as com- 
mon passage at the 


time of partition be- 
AOA ee 
BQ/BQ/A679/73/AGT 


554 P, & H. ([Prs. 1-3] 


tween the parties is not divisible subse- 
quently: -In Nathubhai Dhirajram’s case 
(1912) ILR 36 Bom 379, it was observed:— 
“Under Hindu Law, in the absence of 
anything to show that at a partition a 
passage was allotted to either one pat 
or the other exclusively. the presumption 
is that it continued joint and undivided 
even after the partition. That presump- 
tion must be rebutted by clear proof by 
the party who alleges that the passage was 


not reserved as joint but was divided and. 


allotted to him exclusively as his share.” 
a It was further observed in this very 
decision:— 

"According to the Mitakshara and the 
Vyavahara Mayukha, rights of way and 
rights to well .and water belonging 
to a joint family are indivisible’ and if 
there is no evidence that at the partition 
of the family estate they were divided, 
the law will hold that they continued to 
retain the character of indivisibility at- 
tached to them by law, having regard to 
the nature of the rights in question.” 


5. It will be seen from the nature 
of the property in plan Exhibit, P, 2 that 
the defendants cannot use effectively their 
1/6th share of the property in case the 
property in dispute is allowed to be par- 
titioned. But this does not hold good with 
regard to the Ohabutra Z, marked 
D.I.J.G, on the aforesaid plan, Follow 
ing the above two decisions I allow this 
appeal to this extent that excepting the 
Chabutra “Z” the remaining property Js 
impartible, The Local Commissioner will 
now only divide the Chabutra “Z” þe- 
tween the parties in their proportionate 
shares, There will be no order as to costs. 


Appeal. partly allowed. 
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BHOPINDER SINGH DHILLON, J. 

Gurdial Singh and others, Appellants 

v. Sewa Singh and others, Respondents. 
Second Appeal No. 1293 of 1967, D/- 
{3-9-1971 agains: decree of M, L, Mirchia, 
Sr. Sub J., with enhanced Ap 

powers, Ferozepur, D/-- 10-10-1967. 
Index Note'— (A) Transfer of Pro- 
perty Act (1882), Shag oo 54 — Transf 


4 er oÑ 
ownership —~ om, 


agreement. „(Paras 5, 9) 
Cases Referred? Chronological Paras 
(1970) 72 Pun LR 371 = 1970 Rev 

LR 489, Damodar v. Harl Singh 4, 8 


LP/BQ/Hi8/72/MBR 


Gurdial Singh v. Sewa Singh (Dhillon J.j 


A.LE 
ATR 1966 Mys 299 == (1965) 2 Mys 
LJ €92, Mrs. Christine Pais v, K 7 
Ugeppa Shetty : 9 
AIR 1866 Punj 179 = 67 Pun LÈ 


1634, Malho Jaishi v, Shamlat 46 
AIR 1958 SC 838,= 1959 SCR 878, _ 
Bishan Singh v. Khaz: i 4,7 


; : an Sing! 
AIR 1953 Nag 167 = 1952 Nag LJ 
406. Shewantabai v. Vishwasrao 9 
AIR 1238 All 432 = 1938 All LJ i 
569, Hakim Enayat Ullah -v, Khalil i 
_ Ullzh Khan o 
AIR 1930 Lah 131 = 30 Pun LR 
699, A. Tomlinson v. W. F. Hard- 


ing 9 
AIR 1326 Nag 95 = 89 Ind Cas 14, 
Dine v. Gujaba 9 


Atma Ram with Chiranji Lal Gupta, 
for Appellants: D. S. Kang, for Respon= 
dents. i 

_ JUDGMENT:— In order to appreciate 
the contentions raised by the learn 
counsel for the appellants in this regular 
ene appeal a few facts may be narrat- 


> 2 Makhan Singh, Joginder Singh, 
Mohindər Singh and Meja Singh agreed to 


' sell the land in dispute to Sewa Singh, 


Kirpal Singh and Phoola Singh by an, 
agreement dated 15-4-1959 for a sum of 
Rs. 11,¢00/-, Rs. 3,600/~ were paid under the 
agreement. The sale deed was to be execut- 
ed till 20-5-1959 which was not executed. 
Sewa Singh etc, vendees in the agreement 
then filed a suit for specific performance 
of the agreement of sale on 22-10-1959. 
This suit was decreed on 29-8-1960 and 
ultimately the appeal of Makhan Singh 
ete. was dismissed by the High Court on 
5-1-1985, In accordance with the directions 
of the High Court, the sale deed was exe- 
cuted or 15-1-1966. The appellants in this 
appeal, who-are the sons of the vendors, 
then fied a suit for pre-emption pre= 
empting the sale of the land to Sewa., 
Singh and others, This suit was resisted 
by Sewa Singh and others, respondents and 
the controversy between the parties was 
resolved in 10 issues, The plea taken by 
the respondents in the written statement 
was that they were tenants of the land in 
dispute zt the time of the sale and, there- 
fore, the plaintiffs had no superior right 
of pre-emption regarding the land in dis- 
pute. This controversy is the subject- 


matter o? the suit in question, The learned 


trial Judge decided issue No. 6 in favour 
of the plaintiffs whereas the learned 
Lower Appellate Court reversed the find- 
ing of the learned trial Court on this issue 
and found the said issue aginst the plain~ 
tiffs. as a result thereof the suit was 
dismissed_ 


8. ‘The controversial issue theres 
fore is issue No. 6, which is as under*~ 
"Whether the defendants are tenants 
at will under the vendors at the time of 


the sale and if so to what effect?” 


naa 


s 
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The findings of Lower Appellate Court on 

the remaining issues have not been assail- 

ed before me and as such the same are 
irmed. : 


4. Mr. Atma Ram, 

counsel for the appellants, contends that 
keeping in view the facts of this case the 
doctrine of lis pendens, as enacted in 
Section 52 of the Transfer of Property Act, 
is not applicable and the same had been 
wrongly applied by the learned lower Ap- 
pellate Court. For this the learned coun 
sel relies on Malho Jaishi v. Shamlal, 
1966 Punj 179; Bishan Singh v. Khazan 
Singh, AIR 1958 SC 838, and Damodar vx 
Hari Singh, 1970-72 Pun LR 371, and con- 
tends that the facts as given in these cases 
are similar to the present case and there~ 
fore, the finding of the learned lower ap~ 
pellate Court in that connection.be Tres 
versed, 


5. It is no more in dispute that the 

respondents who are the vendees in this 

case, were the ae. of the =e m ir 
ute on 15-4-1959. e leame 

er the appellants has not disputed this 

finding of fact recorded by both the 

Courts below, His contention is that they. 


were not the tenants of the land in dis- 


pute when the sale deed was executed, 


For that it is to be seen that when the. 


respondents -filed a suit for specific pers 
formance they claimed themselves to be in 
possession of 25 Bighas 3 Biswas of land 
and sought possession of 5 Bighas and 6 
Biswas, The parties 
dence as to in what manner the respondents 
were dispossessed of the land consisting 5 
Bighas and 5 Biswas. The only evidence 
of ejectment is that of Phoola Singh res- 
pondent when he stated that they were 
not in possession of 5 Bighas and 6 Bis~ 
was at the time of the execution of the 
sale deed, No evidence has been led by 


* the plaintiffs to show t that the respondents 


in accordance 


dency of a suit 
effect on the rights of the parties ‘to 
the dispute, Thus the ejectment of the 
respondents, which was not in accordance 
with law. could not affect the rights of 
the respondents. adversely and in that 
situation, the rights of the respondents, 
who were the tenants of the land at the 
time of the agreement cannot be adversely 
affected and they shall have to be deemed 
to be the tenants even subsequently until 


_and unless ejected in due course of law. 


“ Therefore, the dispossession of th 


e respon~ 
dents from the land measuring 5 Bighas 
and 6 Biswas will not affect their tenancy. 
The learned lower appellate Court hag 
rightly come to this conclusion and has Te- 


the learned. 


did not lead any evi+ | 
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ferred to a number of authorities for 
reaching this conclusion. 

6. In Malho Jaishi’s case AIR 1966 
Puni 179 (supra). the facts are quite diff- 
erent from that of the present case. In 
that case the rights of third party. were 
brought in subsequent to the sale of the 
land in order to defeat the rights of the 
pre-emptors, It was held that the third 
party. who was the tenant, had no supe- 
Yior right of pre-emption at the time of 
of the sale and, therefore, the said sale 
would not affect the rights of the pre- 
emptors, It was further held that the 
subsequent transfer in favour of the ten- 
ants created new rights in them and con- 
sequently the transfer in their favour was 
hit by the doctrine of lis pendens. I fail 
to appreciate as to how this case helps 
the learned counsel for the appellants, In 
the present case, the third party has not 
intervened, It was the matter between the 
vendors and the vendees. The vendees 
did not bring in any third party in order 
to defeat the rights of the pre-emptors. 

7. In the authority reported in ATR 
1958 SC 838, their Lordships of the 
Supreme Court held that it is settled law 
in Puniab that the rule of lis pendens is 
as much applicable to a suit to enforce 
the right of pre-emption as to any other 
sult, But the rule applies only to a trans- 
fer pendente lite and it cannot affect 
pre-existing rights. If the sale is a 
transfer in recognition of a pre-existing 
subsisting tight. it would not be affected 
by the doctrine as the said transfer does 
not create new right pendente lite: but 
if the pre-existing right became unenfor~ 
ceable by reason of the fact of limitation 
or otherwise, the transfer though ostensi~ 
bly made in recognition of such a right 
in fact created only a new right pendente 
lite. These observations of their Lord- 
ships of the Supreme Court in fact would 
support the case of the respondent, The 
appellants had no pre-existing right to dis- 
possess the respondents during the pen- 
dency of the suit for specific performance 
without the aid of any provisions of law. 

8. The authority reported in (1970) 
72 Pun LR 371, relied upon by the learn- 
ed counsel for the appellants, is not re- 
levant and need not be discussed any 
further, Therefore there is no merit in 
the contention of the learned counsel for 
the appellants that the order of the learn- 
ed lower Appellate Court is wrong when 
it applies the rule of lis pendens in this 
case. 


9. If the matter is looked at from 
another angle, that is. after the decree for 
specific performance was granted and the 
sale Was executed in consequence of the 
said decree, the said sale would relate 
back to the date of the agreement and in - 
that situation the sale would have to be 
deemed to be effected. in the eyes of law, 


` p56 P.& H.  [Prs, 1-2] 


x 


on the date.of the agreement. It is not 
denied that the respondents were the tena 
ants on the date of the agreement. It was 
held in a case reported in Dina v. Gujaba 
AIR 1926 Nag 95, that the title of the 
vendee in the case of a decree for speci- 
fic performance relates back to the date 
of the agreement on which the suit is bas- 
ed and the decree cannot be rendered nu- 
gatory by intermediate conveyance, In 
A, Tomlinson v. W. F. Harding AIR 1930 
Lah 131, it was held that from the time 
of the contract for the sale of immovable 
property the vendor becomes a trustee of 
the property for the vendee, and the ven~ 
dee becomes a trustee for the vendor in 
respect of the purchase money, It is, 
therefore, clear that the title of the ven- 
dee relates back to the date of the execution 
of the agreement to sell. The learned 
counsel for the appellants relies on the 
authorities reported in Mrs. Christine Pais 
v, K. Ugappa Shetty AIR 1966 Mys 299, 
in which it was held that the title to the 
vendees passes with the execution and 
registration of sale deed and does not flow 
from decree. Similarly in Hakim Enayat 
Ullah v, Khalil Ullah Khan, AIR 1938 
All 432, it was held that the execution of 
the deed transfers the title and til] then 
the property vests with the judgment~ 
debtor. Similar view was taken in the 
ease reported in Shewantabai v. Vishwas- 
tao Govindrao. AIR 1953 Nag 167, and it 
was held that the decree for specific per~ 
formance does not confer a title, t 
is only the subseguent sale deed alone 
which passes the title, But none of these 


` authorities discussed the question as to 


whether after the sale deed recording the 
transfer of tha property is executed in 
obedience to a decree for specific perfor- 
mance, it relates back to the date of the 
agreement or not, Therefore, none of 
these authorities is of any help to 
the learned counsel for the appellants. 
In my opinion the said transfer dates 
back from the date of the agreement as it 
is on the basis of the agreement itself 
that a suit for specific performance has 
been decreed as a consequence of which 
the sale deed is executed, The basis is the 
agreement and the moment the sale is 
executed, it dates back to the date of the 
agreement. Thus from whatever angle 
this appeal is looked, it is liable to be dis- 
missed. 


10. For the reasons recorded 
above, there is no merit in this appeal 
a the same is hereby dismissed with 
cos 


Appeal dismissed. a 
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M. R. SHARMA, J. 
„Mrs. Sushma Dewan, Appellant v 
Major Ajit Kumar Dewan, Respondent. 
F. A. F, ©. No, 61-M of 1972, D/ 
27-9-1972, against order of Harnam Singl 
A J. 1st Class, Chandigarh D/- 22-3 


Index Note:— (A) Hindu Marriag 
Act (1955), Section 19 — Measure of plac 
of last residence together under — Mius 
tration of. 

Brief Note— (A) Husband and wif 
newly wed residing for four days at hus 
band’s house — Subsequent casual stay o 
husband as a visitor with his wife at he 
father’s residence does not give that placi 
the true character of the place where spo 
uses “Last resided together.” 


(Paras 8 & 9 

Cases Referred: Chronological Para 
AIR 1963 SC 1521 = (1963) 2 CriLJ 

413, Jagir Kaur v, Jaswant Singh a 
ATR 1959 Punj 50 = 60 Pun LR 42, 

Janak Dulari v, Narain Das T; 
ATR 1947 All 4 = 48 Cri LJ 208, 

Ritagatuallah Khan v, Emperor il 
AIR 1934 Cal 570 = 38 Cal WN 

347, Ritchson G. G, v. W, L, D. 

Ritchson : 
AIR 1333 All 39 = 1933 All LJ 8, 

J. W. Carol v, Mrs, Carol r 


Munishwar Puri. for Appellant. J. L 
Gupta, for Respondent, 


JUDGMENT.:— This is an appea 
against the judgment dated March 22 
1972, delivered by the learned Sub Judg 
First Class, Chandigarh, exercising th 
powers of the District Court under th 
Hindu Marriage Act (hereinafter calle 
the Act). 


2. The respondent filed a petitio 
under Section 10 of Act for the grant o 
a decree for judicial separation in th 
lower Court, In the petition, it was state 
that the parties last resided together a 
Chandigarh at the parental house of res 
ponden: from May. 13, 1967 to May 17 
1967. It is also stated that they woul 
have continued to reside there but fo 
the fact that they thought of having thei 
honeymoon at Ootacomand. The marriag 
of the parties wes solemnised at Dell 
on May 12, 1967, The appellant set u 
the plea that the Court at Chandigarh ha 
no jurisdiction and the petition could b 
tried orly at Deihi where the marriage c 
the parties was  solemnised. On th 
pleadings of the parties. the learned tri: 
Feis “ramed tae following preliminar 
sSsue'— 


_ “Whether this Court has the jurisdic 
tion to try this application.” | 


CQ/DQ/B65/73/GKO 
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>. 3. In support of this issue, the 
respondent appeared as his own witness. 
The appellant entered _the witness-box 
to controvert the allegations herself and 
also produced her father Dr. S. L. Kapur 
R. W. 2 as her witness, The learned trial 
Court, after consideration of the entire 
evidence, came to the conclusion that the 
jurisdiction of Chandigarh Courts was not 
barred. The appellant did not mention 
in the written statement that the parties 
had decided to stay at Delhi till the res- 
pondent was able to get some married ac- 
commodation at the place of his posting. 
However, when she appeared as a witness 
she for the first time raised this plea. 


4. So far as the main facts of the 
case are concerned, there is not much 
controversy between the parties. Tt is ad- 
mitted that their marriage was solemnis- 
ed at Delhi on May 12. 1967, From there 
the marriage-party proceeded to Chandi~ 
garh, which is the parental home place of 
the respondent. They stayed there from 
May 13. 1967, to May 17, 1967. when 
they left for Ootacamand for honeymoon. 
It is also admitted that they stayed there 
up to June 2, 1967. According to the case 
set up by the respondent, on their way 
back the appellant expressed her desire 
to meet her parents at Delhi, They stay- 
ed at Delhi from June 10. 1967, to June 
17, 1967. When the respondent wanted to 
proceed to Chandigarh, the appellant just 
refused to accompany him to this place. 
The inference, which can be drawn from 
the statement of the respondent is that 
the stay of the parties at Delhi was of 
casual nature. On the other hand, if the 
pleas set up by the appellant in her state- 
ment are admitted, then it could be in« 
ferred that the parties had decided to 
make Delhi their place of residence so long 
as the respondent could not make arrange- 
ments for married accommodation at the 
Place of his posting. 


5. The learned trial Court did not 
accept the plea set up by the appellant 
on the ground that acceptance of this plea 
would tantamount +o allowing the appel-~ 
Tant to vary the proof and depart from 
the case set up in the written statement. 
The learned counsel for the appellant has 
submitted that the learned trial Court 
was not entitled to do so. According to 

im, the lower Court had refused to con- 
sider this piece of evidence which has 
vitiated its judgment, In my opinion, 
there is no force in this contention. The 
principle of law embodied in the maxim 
secundum allegata ete probata is well 
settled. This principle applies to cases 
under the Hindu Marraige Act with equal 
force, Had there been such substance in 
the allegations which the appellant made 
in her statement as a witness, then she 
would have certainly mentioned them in 
the written statement. The question which 
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falls for determination is whether the 
jurisdiction of Courts at Chandigarh, in 
the circumstances of the present case is 
ousted under S. 19 of the Act which runs 
der.— ' 

j Igt Every petition under this Act 
shall be presented to the district Court 
within the local limits of whose ordinary 
original civil jurisdiction the marriage 
was solemnized or the husband and wife 
reside or last resided together.” | , 

6. A plain reading of this section 
stiows that it gives a choice either to the 
husband or to the wife to institute pro- 
ceedings. at three places, namely, where 
the marriage was solemnised, or where 
the husband and the wife both reside at 
the time of the presentation of the peti- 
tion, or where both of them last resided to- 
gether, It cannot be disputed that Courts 
at Delhi would have jurisdiction because 
according to the admitted case of the par- 
ties the marriage was solemnised there. 
The second place of jurisdiction is not 
perhaps available to either of the partier 
because the wife is residing at Delhi and 
the husband, being an Army Officer, is _ 
residing at his place of posting. The 
Court at Chandigarh would have jurisdic- 
tion only if it can be said that the parties 
last resided together at Chandigarh with- 
in the meaning of this section, 

Te The phrase ‘last resided toge- 
ther’ is not to beinterpreted in a pedan- 
tic manner, In the broad sense, it means 
a place where the parties resided even in 
the course of a short or casual 
visit. This cannot be the intention 
of the statute for. in that case the ques- 
tion of jurisdiction would remain in a 
fluid state causing great inconvenience to 
both the parties, In the narrow sense, it 
means a place to which the element of 
home or abode can be attributed, This is 
amore reasonable way of interpreting 
this phrase because this makes the forum 
in which the parties can ventilate their 
grievances more certain, Under Hindu 
Law, a wife is supposed to live either 
with the husband or at the place which 
can be regarded as the home or the per- 
manent abode of the husband. When a hus- 
band does possess a home or a permanent 
abode, then the wife cannot present a 
petition under any of the section of the 
Act at a place which the parties may 
have visited in a casual manner, In J. W. 
Carol v. Mrs. J. W, Carol, AIR 1933 All 
39, a case arising under Section 3 (1) of 
the Divorce Act 1869, it was decided that 
mere casual or temporary visits do not 
constitute ‘residence’ within the meaning 
of the Act. In Janak Dulari v, Narain 
Dass, ATR 1959 Puni 50, it was held that, 
where after the marriage of the parties 
they lived at Amritsar, where the hus- 
band was employed, for about three 
months and a half, when the wife left 
her husband and went to live with her 
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sister’s husband at Gurdaspur and the 
husband paid brief and flying visits to 
Gurdaspur to bring about reconciliation, 
the Cotrts-at Amritsar had jurisdiction to 
hear the application filed by the husband 
for restitution of conjugal rights. In some 
cases in which the husband did not have 

_ any home or permanent abode, it was held 
that the place at which the parties re- 
sided even for a short while would entitle 
the parties to file a petition in the Courts 
situated there, Reference in this behalf 
may be had to G. G. Ritchson v. W. L. D. 
Ritchson, AIR 1934 Cal 570. 


8. In the light of the above obser- 
vations, it is now to be seen whether the 
jurisdiction of Chandigarh Courts stands 
“ousted or not. It is proved on record that 
the parties lived at Chandigarh from May 
13, 1967, to May 17, 1967, in the parental 
\home of the respondent after their mar- 
riage, The husband has stated that he 
would have continued to live here but 
for their visit to Ootacomand in connection 
with their honey-moon, The parties are 
Hindus and the appellant is expected to 
~ |live at Chandigarh if her husband. being 
an Army officer cannot get married ac~ 
commodation, On a consideration of these 
findings. I am clearly of the view that 
the jurisdiction of the Courts at Chandi~ 
garh is not barred. : 


9. The plea of the appellant that 
the parties decided to stay at Delhi till 
such time as the husband could not get 
married accommodation at Udhampur has 
been rightly rejected. The respondent 
stated that they visited Delhi because the 
appellant desired to see her parents, In 
the very nature of things, their visit to 
Delhi was of casual nature, It cannot be 
said that the parties last resided together 
at Delhi. The Court at Delhi would of 
course have jurisdiction because the mar- 
riage was solemnised there. But the 
jurisdiction of the Court atthe place 
where the parties last resided cannot be 
ousted on this score, . 

10. The learned counsel for the 
appellant has relied on Rifaqatullah Khan 
v. Emperor, AIR 1947 All 4. This was 
a, case under Section 488 of the Code of 
Criminal Procedure, but in that case also 
the Court held that the word ‘reside’ as 
used in that section denoted a dwelling 
place or an abode. Such a dwelling place 
need not be treated as equivalent to 
something in the nature of having a 
domicile in a particular place or the place 
where the person’s family used to live. 
In that case the wife had filed a petition 
for the grant of maintenance-allowance in 
a Court at Shahjahanpur, The husband 
was living at Peshawar and there was no 
evidence that he ever lived at Shahjahan- 
_ pur, though his family originally did come 
- from that place. On these facts. it was 

held that the Court at Shahjahanpur had 
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no jurisdiction to entertain the petition. 
It may also be noticed that the phraseo- 
logy used in Section 488 of the Code of 
Criminal Procedure is entirely different. 
Section 488 (8) of the said Code runs as 
follows: . 


“488 (8): Procedings under this sec- 
tion mav be taken against any person in 
any district where he resides, or is, or 
where he last resided with his wife. or, 
as the case may be the mother of the il- 
legitimate child.” P 
In Mst. Jagir Kaur v. Jaswant Singh, AIR 
1963 SC 1521, the Supreme Court had an 
occasion to interpret this provision as fol- 
lows:— i 
“The crucial words of the sub-section 
resides’, ‘is’ and ‘where he last 
resided with his wife’, Under the 
Code of 1882 the Magistrate of the Dis- 
trict where the husband or father, as the 
case may be, resided only had jurisdic- 
tion, Now the jurisdiction is wider. 
It gives three alternative forums. This in 
our view has been designedly done by the 
Legislature to enable a discarded wife 
or a helpless child to get the much need- 
ed and urgent relief in one or other of 
the three forums convenient to them. The 
proceedings under this section are 
in the nature of civil proceedings. 
the remedy is a summary one and 
the person seeking that remedy. as 
we have pointed out is ordinarily a 
helpless ferson. So the words should be 
liberally construed without doing any vio~ 
lence to the language.” i 
The proceedings under the Hindu Mar- 
Tiage Act stand on a totally different 
footing, Section 19 of this Act does not 
provide that an application at the instance 
of a wife would lie at a place the huss 
band alone is. . 


11. The learned counsel. for the ` 
appellant also sought to derive support. 
from Janak Dulari’s case AIR 1959 Punj 
50 (supra, decided by this Court, He has. 
stated that just as the jurisdiction of 
Gurdaspur Court was barred even though 
the huskend visited that place for three 
days for the purpose of bringing about re- 
conciliation, the jurisdiction of the Courts 
at Chancigarh should also be barred be- 
cause the parties stayed there for about 4 
days between May 13 and May 17, 1967, 
I am afraid, this is not the correct ap- 
proach, In that case the Court held that 
the visit af the husband to Gurdaspur was 
of casual nature. In the instant case, 
Chandigerh was the home and normal 
abode of the respondent, The appellant 
as a Hindu wife was expected to live 
with him. In any case, if she were to 
file a petition under the Act at Chandi- 
garh, the respondent could not set up any 
valid objection against the jurisdiction of 
Courts at Chandigarh. ; 
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12. For the reasons mentioned 
above. this appeal fails and is dismissed. 


Appeal dismissed. 





ATR 1973 PUNJAB & HARYANA 259 
(V 60 C 64) : i 
PREM CHAND PANDIT AND BHOPIN- 
DER SINGH DHILLON. JJ. 
Patiala Biscuit Manufacturers Pvt. 
Ltd., Appellant v. The Punjab State Ele- — 
etricity Board, Patiala, Respondent, 


First Appeal 357 of 1961. D/- 11-7- 


1972 against decree of Radha Krishan, Sub 
J. ist Class, Rajpura, D/- 14-7-1961. 
Index Note: — (A) Limitation _ Act 


(1908), Articles 62 and 120 — Applicability 
—— Suit to recover over-payment. 


Brief Note:— (A) A suit for recovery 
of excess amount of electric charges paid 
to State Electricity Board under protest 
in order to avoid the levy of penalty and 
also the cutting of the electric connection 

.fs governed by Artice 62 and not Article 
120. AIR 1965 SC 1773 and (1905) ILR 32 
Cal 527, Followed, (Paras 7,11) 


Cases Referred: Chronolgical Paras 


AIR 1965 SC 1773 = (1965) 2 SCR 
577, A. Venkata Subbarao v. 

State of Andhra Pradesh 7, 1L 
(1905) ILR 32 Cal 527 = 1 Cal LJ 167 

Mohd. Wahib v. Mohd Ameer , 
(1877) ILR 2 Cal 393, Raghumont 
Audhikary v. Nilmoni Singh- Deo 
(1760) 2 Burr 1005 = 97 ER 676, 
Moses v,- Macfarlan 


D. C. Ahluwalia with P. K. Bansal, 
for Appellant; C. D. Dewan with J. L. 
Gupta, for Respondent, : 


PREM CHAND PANDIT, J— The 
only point for decision in this appeal is 
whether the plaintiff’s suit has been right< 
ly held to be barred by limitation. 


2. Patiala Biscuit Manufacturers, ` 
which is a private Limited Company hav- 
ing its registered office at Rajpura, 
brought a suit for the recovery _ of 
Rs, 23,895.96 (Rs, 17570/9/- as principal 
and the rest as interest) against the Pun- 
jab State Electricity Board, Patiala, on 
account of refund of excess electric 
charges received by the defendant. The 
case of the plaintiff was thatit had en- 
tered into an.agreement with the erstwhile 
Pepsu State on 23rd February, 1953, with 
regard to the supply of electric energy for 
industrial purposes. The electric connection. 
for the same was granted on Bist March, 
1953. On 30th March, 1953, another agree- 
ment was made regarding electric connec- 
tion for domestic purposes and this was 


BQ/BQ/A680/73/LGC 


9 


Biscuit Manufacturers v. P. S. E. Board 


- bills be extended, On 15th April, 
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granted in April 1953. According to the 
plaintiff, it was a bulk consumer and the 
electric ch rges were, therefore, to be paid 
by it on concessional rates. The Public 


Works Department, Electricity Branch, 


sent the first bill on the basis of conces- 
sional rates and the said bill was duly 
paid. Thereafter, the Department sent a 
revised bill for a higher amount, which 
neces itated the plaintiff to make a repre- 
sentation that the bill purported to over- 
charge them, 


The plaintiffs case is that the Gov- 
ernment later on accepted the representa- 
tion and reduced the rates, Then again, 
the Assistant Engineer of the Electricity 
Department informed the plaintiff by a 
letter that it will be charged at the higher 
rate, Along with the letter, he also sent 
two bills for a total amount of Rs. 17,570/9/-. 
On this, the plaintiff made another repre- 
sentation to the Chief Engineer, Public 
Works Department, requesting for the 
cancellation of those bills and also praying 
that the date for the payment of the said 
1955, 
the Executive Engineer, Public Works De- 
partment informed the plaintiff that the 
date would not be extended, but the 
amount might be paid under protest. The 
plaintiff actually deposited the money on 
28th May, 1955, so that penalty might not 
be levied on it. However, the plaintiff 
went on sending reminders for the refund 
of the excess amount charged by the De- 
partment, which continued informing the 
plaintiff that the matter was under con- 
sideration. Finally, on 20th August, 1960, 
the Chief Engineer intimated the plaintiff 
that his request for refund of the amount 
in question was not accepted and the same 
had been finally turned down. That led 
to the filing of the present suit on 12th 
May, 1961, 


3. The suit was contested and one 
of the pleas taken up by the defendant 
was that the same was barred by limita- 
tion. A preliminary issue to that effect 
was struck by the trial Court and it was 
decided in favour of the defendant, The 
trial Judge held that the suit was covered 
by Article 62 of the Limitation Act and 
not Article 120 as contended by the plain- 
tiff. Against that decision, the present 
appeal has been filed by the plaintiff, 


_ 4 As I have already said, the sole 
point for consideration is whether the suit 
had ‘been filed within limitation. That 
will depend on whether Article 62 or 120 
of the Indian Limitation Act applied to 
the instant case. It is common ground 
that the old Limitation Act of 1908 will 
govern this case. . 


5. _ Article 62 of The First Schedule 
to the Limitation Act reads:— 
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‘Description of suit. 


For money payable by the defendant to the plaintiff 


for money received by the defendant for the plain- 
~ tiff’s use, 


6. 
dule says: 


Article 120 of the same sche- 


“Suit for which Six years. When the 
no period of right to 
limitation is pro- sue 
vided elsewhere accrues, 


in this schedule. 


7. It is, therefore, clear that Arti- 
cle 120 will only be applicable, if it could 
be shown that the case was not covered. 
by Article 62. It is the common case of 
both the parties that there is no other 
Article, which applies to the facts of the 
present case. Previously, various High 
Courts had been taking different stands 
regarding the interpretation of Article 62. 
But the matter has now been set at rest 
by the Supreme Court decision in A. - 
Venkata Subbarao v. State of Andhra 
Pradesh, AIR 1965 SC 1773. In the said 
case, the circumstances in which Article 62 
would be attracted have been laid down. 
It has been held that in order to attract 
Article 62, it is not necessary that at the 
moment of the receipt of money, the de- 
fendant ‘should have actually intended to 
receive it for the use of the plaintiff and 
that it is sufficient if the receipt is in 
such circumstances that the law would 
impute to him an obligation to retain it 
for the use of the plaintiff and refund to 
him when demanded. 

8. Strictly on the language em- 
ployed in Article 62, however, one had to 
see whether the money for the recovery 
of which the suit was being brought 
had been received by the defendant 
for the plaintiff's use at the time 
when it was received by him. In 
the instant case the plaintiff was ready 
to pay the electric charges ‘at concessional 
rates and it was actually doing so in the 
beginning, but the defendant did not want 
to give any concession and, therefore, de- 
sired that the plaintiff should pay at the 
higher rate, It is true that correspon- 
dence went on between the plaintiff and 
some officers of the Electricity Depart- 
ment and the latter did inform the plain- 
tiff that the matter was under considera- 
tion and ultimately the request of the 
plaintiff was turned down, If the plain- 
tiff had not paid the amount demanded 
by the Department, obviously penalty 
would have been imposed on it and on its 
remaining unpaid, the electric connection 
would have been cut off. On the lan- 
guage used in Article 62 it may perhaps 
be difficult to say that in the instant 
case, the money had been originally re- 
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Time from which 
period begins 
to run. 


Period of Limitation 


Three years. When money is re- 


ceived. 


ceived by the defendant for the plaintiff's . 
use, because the defendant directed the 
plaintiff to pay at the higher rate to 
which, according to them, they.were fully 
entitled, It was not as if the defendant: 
was demanding this amount from the 
plaintiff in order to keep it for the lat- 
ter’s use, The plaintiff was also paying 
it not of its own accord, but under pres- 
sure, because otherwise the Department 
would have imposed penalty on it and 
subsequently cut off the former’s electric 
connection and thereby it would have suf- 
fered immensely. 

9. But, as I have already said, we 
are not concerned with these matters now 
after the above Supremé Court ruling. The 
said Court has categorically approv- 
ed of the decision of Sir Asutosh 
Mookerjee J. in Mahomed Wahib v. - 
Mahomed Ameer, (1905) ILR 32 Cal 527. 
ar page 533, Mookerjee J. had observ- 
e : 

“It seems to me to be clear as point- 
ed out by Markby J, in Raghumoni Au~ 
dkikary v. Nilmoni Singh Deo, (1877) ILR 
2 Cal 393, that the Article (62), when it 
speaks of a suit for money received by 
the deferdant for the plaintifi’s use, 
points to the well known English action 
in that form; . consequently the Article 
ought to apply wherever the defendant 
has received money which in justice and 
equity belongs to the plaintiff under cir- 
cumstances which in law render the re- 
ceipt of it a receipt by thedefendant to 
the use of the plaintiff. As pointed out 
by Lord Mansfield, C. J.. in Moses v. 
Mecfarlon. (1760) 2 Burr 1005, this form 
of action lies for money paid by mistake, 
or upon a consideration. which happens to 


fail, or for money got through imposition 


(express or implied) or extortion or op- 
pression or an undue advantage taken of 
the plaintiff’s situation contrary to laws ` 
made for the protection of persons under 
these circumstances, in other words, this 
form of action would be maintainable in 
cases in which the defendant at the time 
of receipt, in fact or by presumption or 
fiction of law receives the money to the 
use of the plaintiff's: See also Keener on 
Quasi Contracts, page 180.” ~ 

. 10. From what has been stated 
above, it is clear that if the money had 
been paid by the plaintiff under extortion 
or oppression or through imposition (ex- 
press or implied} or because an undue ad- 
vartage had been taken ofthe plaintiff's 
situation, then the Article applicable would 
be 62. Keeping these observations in 
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mind, let us see what the plaintiff's own 
case is as set out in the plaint. 


11. There is no manner of doubt 
that in paragraph 14 of the plaint. the 
plaintiff has clearly stated that the 
amount of Rs. 17570/9/- was paid under 
protest on 28th May, 1955, in order to 
avoid levy of penalty, It was again the 
cese of the plaintiff that the said amount 
was not legally recoverable from it. In 
view of this position, there is no escape 
from the conclusion that the amount had 
been paid by the plaintiff under protest 
in order to avoid the levy of penalty and 
also the cutting off of the electric connec- 
tion, On the plaintiffs own stand, there- 
fore, the law laid down by the Supreme 
Court in Venkata Subbarao’s case AIR 
1965 SC 1773 will be applicable and the 
present case would be governed by Arti- 
cle 62 of the Limitation Act, That be- 
ing so, there is no force in this appeal, 
which is, consequently, dismissed. Taking 
into consideration all the circumstances of 
this case, however, we will direct that the 
parties to bear their own costs in this 
Court as well. i 

BHUPINDER SINGH DHILLON, J— 
I agree. 
Appeal dismissed. 
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i (V 60 C 65) : 
C. GŒ, SURI, J. 


Dr. Daya Singh, Petitioner v. The 
State of Punjab and another, Respondents. 
g i Writ No. 1512 of 1972, D/- 21- 

“1972, 


Index Note— (A) Land Acquisition 
Act (1894), Sections 18,19 — Contribu- 
tory negligence of party and Collector 
resulting into award pertaining to some 
other land being forwarded to Court — 
— Court has ample power to set the mat- 
ter right, i 


Brief Note:— (A) Thus where the 


party in his application for reference gave 
the correct description of the land but an 
incorrect number of the award and the 
same error was made by the Collector by 
forwarding the copy of the wrong award, 
it was held that it was the duty of the 
Court to allow party’s application for 
amendment of the clerical error and to 
direct the Collector to send the award re- 
lating to the land. (Para 5) 

Index Note’— (A) Land Acquisition 
Act (1894), Sections 18, 19 — Application 
for reference giving wrong award number 
— Same error committed by Collector by 
forwarding wrong award to Court — Col- 
lector must make fresh reference allowing 


AQ/CQ/A333/73/JHS 
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amendment of earlier application — Limi- 
tation no bar. 

Brief Note’— (B) Held that the Col- 
lector having failed in his duty by for- 
warding the wrong award could not dis- 
miss the application for .amendment on 
ground of limitation and ought to make a 
fresh’ reference on the basis of the ear- 
lier application. (Para 6) 


Index Note:— (C) Constitution of 
India, Art. 227 — Petition under, can be 
treated as revision where itis filed within 
time prescribed for revision. (X. Ref.— 
Land Acquisition Act (1894), S. 18 (3) ). 

Brief Note:-— (C) Thus a petition 
challenging: the order of the Collector 
under the Land Acquisition Act filed 
within 90 days could be treated as a re- 
vision under Section 18 (3) of the: Land 
Acquisition Act, AIR 1956 Punj 231 Fol- 
lowed; AIR 1973 Punj 29, Distinguished. 

(Para 7} 
Cases Referred: Chronological Paras 
AIR 1973 Punj 29 = 74 Pun LR 
.853, State of Punjab v, Land 
Acquisition Collector . 7 
AIR 1959 Andh Pra 26 = (1958) 2 
An WR 208, Somireddi Burraya 
v. Somireddi Atchayyamma 8 
AIR 1956 Punj 231 = 58 Pun LR 397, 
Kako Bai v. Land Acquisition 
Collector Hissar 7 
- H. S. Toor, for Petitioner; Harinder 
Singh Giani, for the State of Punjab, 

ORDER:— This writ petition under 
Articles 226 and 227 of the Constitution 
of India became necessary only because 
of a very rigid and unimaginative attitude 
adopted not only by the Land Acquisition 
Collector but also by the Court, They 
have both failed to exercise their in- 
herent jurisdiction, ex debito justitiae, to 
do that substantial justice for which alone 
they exist. 

2. The petitioner and his sons own 
plots of land around the new bus stand 
and railway station of the fast deve- 
loping town of Jagraon in Ludhiana dis- 
trict, These lands were acquired by the 
Government by two separate sets of No- 
tifications under Sections 4 and 6 of the 
Land Acquisition Act, 1894, There was a 
difference of about two months in the 
publication of initial Notifications under 
Section 4 of the Act, but it may appear 
that there was no marked fluctuation of 
prices during this short period. The pub- 
lic purpose mentioned in both the sets of 
Notifications was the building of godowns 
for the storage of food grains. Two Noti- 
fications had become necessary because 
some of the godowns were to be built by 
the Food Corporation of India while the 
remaining godowns were to be built on ad- 
joining tracts of land by the Food and 
Supplies Department of Punjab. 

- 3s The petitioner’s land was affect- 
ed-by both these sets of Notifications. 
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The Land Acquisition Collector had awar- 
ded the petitioner and other owners of 
adjoining lands compensation at the 
rate of Rs. 15,000/~ per acre in both the 
cases, On references made on the appli- 
cations of the land owners under S. 18 of 
the Act, the Land Acquisition Court had 
enhanced the rate to Rs, 30,300/- per 
acre, This enhancement has been granted 
uniformly in all the other cases, It has 
been stated at the bar that regular first 
appeals have been filed by the land owners 
who are not satisfied even with this 
enhancement to more than twice the rate 
fixed by the Collector, In reply to para= 
graph 14 (vii) of the writ petition, the res 
Ppondents have stated ‘that the Govern- 
ment had also decided to file an appeal 
against the enhancement of the rate, 
though it is not clear whether such ap- 
peals have actually been filed by the Gov- 
ernment or not. 


4. In one of the applications under 
Section 18 of the Act, the petitioner gave 
the correct particulars of the land in para~ 
graph 1 but by mistake gave in paragraph 
2, the number and date of the award 
given by the Collector in the other case. 
This mistake was not detected even by 
the Collector who had admitted both these 
paragraphs to bs correct, The mistake 
was not detected by’ the Collector even 
while forwarding the land owner’s appli- 
cation under Section 18 of the Act. The 
Collector is supposed to forward the cor- 
rect particulars to the Court under Sec- 
tion 19 of the Act, It would not, there- 
fore, be wrong to suggest that the Collec- 
tor had also contributed in creating a 
wrong impression and that he has also to 
share an appreciable part of the blame. 
He had forwarded a copy of the wrong 
award which did notrelate tothe land 
described in paragraph 1 of the land 
owner’s petition which had been forward- 
ed along with that award. 


5. When the mistake was detected 


în the Court of the Additional District ` 


Judge at Ludhiana, the land owner made 
an application for permission to amend 
the clerical or accidental error, The ap- 
plication was resisted by the Government 
and was rejected by the Court, The land 
owner had nothing to gain by making a 
deliberate mistake of this type and no 
prejudice may appear to have been caus- 
-ed to the Government. The petitioner 
was not acting out of any ulterior motive. 
The learned Additiona] District Judge dis- 
missed the application for amendment on 
the ground that he could not go behind 
the reference. The land owner’s applica~ 
tion giving the carrect particulars of the 
land had been forwarded to the Court and 
if the wrong award had been forwarded 
with that application, there was no legal 
impediment. against the Collector being 
directed to send the award relating to 
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that land which was the subject matter 
of the reference, It was in fact the Col- 
lector’s duty while making the reference 
to state in writing for the information of 
the Court all the particulars mentioned in 
clauses (a) to (d) of sub-section (1) of 
Section 13 of the Act, Under clause (c) 
ibid, the Collector had to mention the 
amount awarded or tendered as compensa- 
tion or damages to the right holders under 
Sections 5, 11 and 17 of the Act, Under 
clause (a), he had to give the correct 
description of the land with particulars of 
trees, buildings or crops standing thereon. 
If the Collector had cared to comply with 
these requirements, he would have at 
once come to realise the mistake that was 
made by the land owner and which was 
repeated, with. eyes closed, by the Col- 
léctor. I see no reason why the Court 
could not have allowed the land owner 
to rectify the clerical or accidental error|- 
or why a copy ofthe award relating to the 
Tand could not have been sent for. The 
land owner’s application for amendment 
was, however, dismissed and he was di- 
rected to approach the Land Acquisition 
Collector for a fresh reference. 


6. A similar request for an amend- 
ment of his earlier application under Sec- 
tion 18 was made by the land owner be- 
fore the Collector, The application was 
dismissed on the ground that it was time- 
barred, Wo reason is given in the im- 
pugned order why the amendment sought 
fcr could not be allowed to be made in 
the original application filed within time. 
The Collector has nothing to say with re- 
gard to his own neglect of duties impos- 
ed on him by Section 19 of the Act. The 
Collector should have allowed the amend- 
ment to be made and to have made a fresh 
reference on the basis of the earlier ap- 
plication under Section 18 of the Act. 


7. Instead of filing a writ peti- 
tion, the and owner could have come up 
to this Court in revision against the 
Collector’s order under Section 18 (3) of 
the Act, The powers of superintendence 
and control of this Court have, however, 
been invoked by the land owner under 
Article 227 of the Constitution of India. 
The writ vetition can be treated as a re- 
vision petition as was done by a Single 
Bench of this Court in Smt, Kako Bai' v. 
Land Acquisition Collector, Hissar, 58 
Pun LR 337 = (AIR 1956 Punj 231). The 
land owner had filed this writ petition 
before the expiry of the period of limita- 
tion of ninety days provided for the fil- 
fing of a revision petition In the High 
Court. Sh-i Harinder Singh, the learned 
counsel for the respondents, has cited in 
this connection another Single Bench de- 
cision of this Court în State of Punjab v. 
Lend Acquisition Collector, 74 Pun LR 853 
= (ATR 1973 Puni 29). The civil writ 
was not treated as a revision petition be- 
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cause the period of limitation for filing 
the latter proceeding had been allowed to 
run out and it was presumably to pet 
over that difficulty that a civil writ ha 

been filed by the aggrieved party instead 
of a revision petition, There is no such 


bar of limitation against the civil 
writ being treated as a revision peti- 
tion in our case, The impugned 


order was passed by the Collector on 23- 
2-1972 and this petition. was filed well 
within time by the land owner on 10-5- 
1972. The ruling cited by Shri Harinder 
Singh is, therefore, not applicable to the 
facts of our case. 


8. In Somireddj Burravya v. Somi- 
reddi Atchayyamma, AIR 1959 Andh Pra 
26, a Division Bench of the Court had 
held that as long as_the Court was in 
seisin of the proceedings, it was compe- 
tent to allow the amendment under Order 
6 rule 17 of the Code of Civil Procedure. 
Section 153 of the Code was also found 
to be wide enough in terms to confer 
powers on a Court to correct errors In any 
proceedings at any stage in order to de- 
termine the real question. These two pro- 
visions are meant to enable the Court to 
decide the points in issue and to render 
justice to the parties. 


9. As the Courts below have fail- 
ed to exercise jurisdiction vested in them 
by law to do substantial justice. I would 
quash the impugned orders and grant the 
petition with costs. The Collector should 
allow the amendment to be made in the 
original petition under Section 18 of the 
Act and to proceed with the case from 
that stage, 

Petition granted. 
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HARBANS SINGH C. J. AND BAL 
RAJ TULI, J. 


Tulsa Singh, Appellant v. The State 
of Haryana and others, Respondents, 

Letters Patent Appeal No, 509 of 1971 
D/- 20-9-1972 against Judgment of Ranjit 
Singh Sarkaria in C. W, No. 1911 of 1971, 
D/. 6-8-1971. 


Index Note*— (A) Land Acquisition 
Act (1894), Section 4 — Notification under 
— Description of land under acquisition 
must not be vague for justice to owners 
of the land. 


Brief Note:-— (A) Thus stating that 
land to be acquired is “near the railway 
station” gives no indication about iden- 
tity of land to be acquired. The proper 
way is to mention the area from Khasra 
number or other sufficient details, Civil 


‘AQ/CQ/A329/73/JHS 


Tulsa’ Singh v. State of Haryana 


‘In place of Naraingarh, 
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Writ No, 1911 of 1971, D/- 6-8-1971 (Puni. 
& Har.), Reversed, (Para 2) 
Index Note-— (B) Constitution of 
India, Art. 226 — Locus standi to chal- 
lenge Section 4 notification under Land 
Acquisition Act cannot be denied to pur- 
chasers of notified land, AIR 1970 sc 
802, Followed. : (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1970 SC 802 = 1970 All LJ 178, 
Gunwant Kaur v, Municipal Com- 
mittee Bhatinda 4 
AIR 1970 All 414 = 1969 All LJ 813: 
(FB), Bohari Lal v, Land Acquisi- 
tion Officer 2 
T. S. Munjral, for Appellant: C. D. 
Dewan with S. P, Jain, for Respondents. 
JUDGMENT.:— The facts giving rise 
to this appeal under Clause 10 of the- 
Letters Patent are as follows: 


In the year 1958 notification No. 
8277/WI was published in the Official 
Gazette for the acquisition of land des- 
cribed therein for a public purpose, name- 
ly, “for construction. of Post Office build- 
ing at. Barara.” The specification given 
therein indicated the locality as near rail- 
way station, Barara, Tahsil Naraingarh, 
district Ambala, and the area desired to 
be acquired was mentioned as 0.37 acres. 
No Khasra number was given and no 
other description was mentioned from 
which the particular area sought to be 
acquired could -be specifically known, It 
was brought on the record thatin 1959 
there was another notification issued mak- 
ing correction with regard to the tahsil 
and according to it Ambala was to be read 
In this notifica- 
tion either no details were given. 

For nearly four years from the ori- 
ginal notification, Annexure ‘D’, nothing 
happened till 30th March, 1962, when the 
notification under Section 6 of the Land 


Acquisition Act, 1894, was issued indicat- 


ing the boundaries of the property that 
was required to be acquired, Though in 
the copy, Annexure ‘E’, Khasra number 
Is not given, it was stated by the Add’- 
tional Advocate-General for the State of 
Haryana that the Khasra number was 
given in the last column. Award is said 
to have been given some time in. 1969 
and possession was not taken till 1971. 
Meanwhile the present appellant. 
Tulsa Singh, purchased the land in dis- 
pute from some of its co-owners and it is 
stated that later on he raised some build- 
ing thereon. When the possession was 
taken in 1971, he filed Civil Writ No. 1911 
of 1971 challenging the acquisition pro- 
ceedings, which was dismissed by the 
learned Single Judge and he has come up 
in appeal under Clause 10 of the Letters 
Patent. : 

2. Before us the main point urged 
was that the notification under Sect’on 4 
of the Land Acquisition Act, 1894 (here- 


264 P, & H. [Prs, 2-4] 


fnafter referred to as the Act), is not 
fn accordance with law, because it does 
not give sufficient description of the loca- 
lity so as to convey to the landowners of 
the land concerned the intention of the 
Government to acquire their land so as to 
enable them to put in objection under 
Section 5-A of the Act or to take 
other steps, The learned Single Judge 
felt that the description of the land es 
near railway station, Barara, “was suffi- 
‘cient to convey to the land owners of the 
lands in the vicinity of the railway: sta- 
tion, that their lands were likely to be 
acquired. ” One of the reasons given was 
that when the acquisition proceedings 
were started Barara was asmall village. 
It was urged in the first place that there 
is nothing on the record to show that 
- Bararg could be described asa small 
village at the time of the acquisition pro- 
ceedings. The learned counsel wanted to 
refer to the Gazetteers of Ambala district 
showing. that as far back as in 1923-24 
Barara was an important place . which 
formed the headquarters of an itinerating 
Veterinary Assistant of the’ district, Itis 
however, not necessary to go into this 
question, No plan has been put on the 
record to show how far the land sought 
to be acquired was from the railway sta- 
tion. In any case ‘near railway station’ 
hardly gives any indication of where the 
land in question is situated, The object 
of notification under Section 4 (1) of the 
Act is to give a clear indication to the 
owners whose land is sought to be acquir- 
ed so that they can take steps in the mat- 
ter. In Bohari Lal v., Land Acquisition 
Officer, AIR 1970 All 414 (FB) it was ob- 
served as follows'— 


t.. But the notification itself must 
contain particulars adequately revealing 
the locality and the land proposed to be ac- 
quired therein, ...............4£ the descrip- 
‘tion of the locality is too vague or by such 
description a very large area is covered the 
identity of the land cannot be said to have 
been localised by the notification..:....... 


3. By saying that the land sought 
to be acquired in the present case was 
near the railway station gave no indī- 
cation about the distance and the direc- 
tion in which the land sought to be ac- 
quired was situated. It is a common case 
between the parties that theland in dis- 
„pute bears Khasra number, The simplest 
way to describe it was by the Khasra 
number or by giving other details. It by 
the words ‘near the railway station’ if 
was meant tha: the land is situated with- 
in two furlongs cf the railway station, 
it would be impossible that all the landa 
holders whose land is situated say within 
the radius of two furlongs taking the 
railway station as the centre, would come 
within the description. The area to be 
acquired was 0.87 acres. To expect that 
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all the landholders within this area of two 
furlongs radius must rush to the office 
of the Collector to put in their objections 
would ke defeating the very object of the 
notification under Section 4 of the Act. 
Apart from this, there is no mention that 
the area was situated within two fur~ 
longs either. It may be more or it may 
be less, This notification, therefore, hard- 
ly complies with the provisions of the 
law, That being the case, the very 
foundation of the acquisition proceedings 
is lacking and the subsequent proceedings 
taken on the basis of the same will be in- 
effective and invalid, 


4, Another point that arises in the 
case is whether the purchaser from the 
original owner has a right to bring 
the writ petition. This matter is not res 
integra and has been finally settled bs 
their Lordships of the Supreme Court in 
Sm. Gunwant Kaur v. Municipal Commit- 
tee, Bhatinda, AIR 1970 SC 802, This 
case also gives support on the first point. 
A notification was issued in this case in 
the year 1959 by the State Government of 
Punjab under Section4 of the Act to the 
effect that the land specified in the sche- 
dule was required for the construction of 
Mall Road leading from the railway sta~ 
tion, Bhatinda, to the main road known 
as Goniana-Bhatinda road, In the sche- 
dule the land was described as Khasra 
number 2030 and 11 sets of persons were 
shown as owners of different pieces of 
land, The -aggregate area o* the land 
likely to be needed was shown as 15 Bi-~ 
ghas and 5 Biswas. By an amendment of 
the notifcation, the holding of Hari Ram 
was shown in the aggregate as 8 Bighas 
and 15 Biswas. Later on the notification 
under Section 6 of the Act was issued, 
The matter was challenged by Smt, Gun- 
want Kaur and others before the High 
Court by a writ petition which was dis~ 
missed in limine, On a certificate issued 
by the High Court, the petitioners appeal- 
ed to the Supreme Court, Inter alia it 
was urged that the notification was vague, 
that the land was not fuily described in 
the notification, that Khasra No, 2030 was 
a very large plot of land consisting of 
severa] building plots which were all part 
of the main Khasra No. 2030 and the ori- 
ginal owners of this field number had 
divided this field into several abadi plots 
and had sold them to different persons 
before the notification and that unless 
the portion sought to be acquired is spe- 
cified, the owners could not be deemed to 
have intimation that their plots were to 
be acquired, In paragraph 7 of the re- 
port, their Lordships of the Supreme ` 
Court observed as follows:— 


“The notification under Section 4 is 
the foundation of a proceeding for acqui- 
sition of land. In the present case the 
notification under Section 4 did not set 
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out with precision the parts of Khasra 
No, 2030 belonging to different owners 
sought tobe acquired. The notification 
merely set out the areas intended to be ac~ 
quired out of Khasrg No. 2030 but the lo~ 


cation of the areas under Khasra No, 2030, 


could not thereby be ascertained, No plans 
demarcating the land to be acquired were 
published or made available to the owners 
of the land.” 
Then in paragraph 9 it was observed as 
follows:— ea 
“Section 4 of the Land Acquisition 
Act does not expressly require the Collec- 
tor to publish or make available the plans 
of the lands intended to be notified to the 
. owners of the lands. But the acquir- 
ing authority is bound to publish suffici- 
ent information: giving due notice to the 
owners of the lands that their properties 
are intended to be compulsorily acquir= 


ae isecevcg E E 


5. With regard to the other ques- 
tion, whether the purchaser could chal- 
lenge the notification or not. the observa- 
tions are contained in paragraph 17 to the 
following effect:— 

“Tt was urged on behalf of the Muni- 
cipal Committee, Bhatinda, that the three 
appellants were purchasers of the lands 

aimed by them after the notification 
under Section 4 was issued and they had 
no right to challenge the issue of notifi- 
cation, If, however, the notification 
under Section 4 was vague the three ap- 
pellants who are purchasers of the Iland 
had title thereto may challenge the vali 
dity of the notification. The appellants 
have spent in putting up substantial 
structures considerable sums of money 
and we are unable to hold that merely 
because they had purchased the lands 
after the issue of the notification under 
Section 4 they are debarred from chal- 
Tenging the validity of the notification, 
or from contending that it did not apply 
to their lands.” f 

6. In view of this clear authority 
of the Supreme Court, we have no hesi« 
tation in holding that the present appel- 
lant was fully entitled to challenge the 


validity of the notification and in view of 


the fact that the notification issued under 
Section 4 of the Act is hopelessly vague 
and doés not give any description by 
which the land sought to be acquired 
could be identified, we accept this appeal, 
set aside the order of the learned Single 
Judge and make the rule absolute, quash 
the notification under Section 4 of the 
Act and all the proceedings taken subse- 
quent thereto, The appellant will have 


his costs in this appeal as well as in the . 


writ petition. 
Appeal allowed. 
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(V ece) . 
P. c. PANDIT, J. 

Molu Ram Amar Singh.. Applicant v. 
Saroj Kumari, Respondent. 

Review Appln. No. 11/C of 1972 in 
Civil Regular Second Appeal No. 641 of 
1965. D/- 8-9-1972. - 

` Index Note:— (A) C. P. C. (1908), 
Order 47, Rule 1 — Review should be 
granted in case of error apparent on 
face of record, though point was not urged 
before. 

Brief Note:-— (A) Thus judgment in 
second appeal was reviewed .when it was 
shown that first appellate decree of pre- 
emption was granted to the extent of 
2/5th instead of 1/5th share (of land sold) 
permissible in law as pre-emptible share 
under Section 15 (1) (c) of Punjab Pre- 
option Act 1913. AIR 1968 Punj 141 (FB) 

P ; 


g (Para 4) 
Cases Referred? Chronological Paras 
AIR 1968 Punj 141 = 69 Pun LR 

1041 (FB), Moti Ram v. Bakh- 

want Singh 4 

_ G. C. Mittal, for Appellant; Ch, Roop 
Chand, for Respondent. 

JUDGMENT.— This is an application 
under Order 47, Rule 1, Code of Civil Pro- 
cedure, by Molu Ram praying that I 
should review my judgment dated 3rd 
February, 1972, by which I had dismiss- 
ed his appeal. 

_ & In 1963, Ram Parkash, his bro- 
ther _ Ash Karan, his sisters Shrimati 
Isher Devi and Daya Wanti and his mo- 
ther Shrimati Ram Bai sold the land in 
dispute, situate in Hansi, District Hissar, 
to Molu Ram for Rs. 7,500/-. Saroj Kumari 
minor daughter of Ram Parkash, brought 
a suit for pre-emption, through her mother 
Shrimati Satya _Wanti, alleging that she 
had a preferential right to purchase this 
Property on the ground of her relation- 
ship. with Ram Parkash, one of the ven- 
dors, as against the vendee, who was a 
Stranger. This suit was dismissed by the 
trial Court, but on appeal, however, the 
decision of the trial Judge was reversed 
and Saroj Kumari was given a decree for 
possession of the land to the extent of 
2/5th share. Thereafter, Molu Ram came 
here in second appeal. By my judgment 
dated 3rd February, 1972, I rejected his 
appeal. 
_. 3. The applicant prays that even 
if the allegations made by the plaintiff 
are accepted, she would be entitled to 
the possession of only 1/5th share in the 
property and not 2/5 as held by the lower 
Appellate Court. ` 

_ 4 Itis true that this point was; 
not argued before me when I decided this 
case, But the error pointed out by the 
applicant seems to the quite apparent on 


AQ/DQ/A330/ 73/PSP 


266 P. & H. ([Prs, 1-3] Ajmer Singh v. 


the record. Previously, a Division Bench 
of this Court had taken the view that if 
a pre-emptor had a right of pre-emption 
even qua a share in the property sold, he 
or she could pre-empt the entire bar- 
gain. This view was, however, reversed 
by a Full Bench of this Court in Moti 
Ram v. Bakhwant Singh. (1967) 69 Pun LR 
‘11041 = (AIR 1968 Punj 141) (FB), where< 
init washeld thatthe rightof pre-emp- 
tion was limited tothe extentofthe pre« 
emptor’s right. He could notclaim the en- 
tire property sold on the basis of his re« 
lationship, when it was found that he was 
mot related to all the vendors, He 
could pre-empt only that portion of the 
_ |property regarding which his right of pre- 
emption existed, In the instant case, five 
persons, as already mentioned above, had 
sold the land in dispute and Ram Parkash 
owned 1/5th share therein, Saroj Kumari, 
who was his minor daughter had aright 
of pre-emption qua her father’s share in 
the property, that is 1/5th, Thus, under 
Section 15 (1) (c) of the Punjab Pre-emp- 
tion Act, 1913, she could pre-empt only 
1/5th share in the land sold and no more. 
This, in my opinion, is a sufficient ground 
for reviewing my earlier judgment dated 
3rd February, 1972. 
5. . I would, therefore, accept this 
_ application and modify my judgment 
dated 8rd February, 1972, by which I had 
affirmed the decision of the lower Ap- 
pellate Court, which had allowed posses- 
sion of 2/5th share in the property to the 
pre-emptor, The result is that Saroj 
Kumari would get a decree for 1/5th of 
the property in suit on payment of Rs. 
1,500/.. and proportionate costs of registra- 
tion and conveyance charges, This amount, 
if not already paid to the vendee, should 
be deposited in Court on or before 6th 
November, 1972, Tf that is not done the 
suit will stand dismissed. The parties are, 
however, left to bear their own costs 
throughout, k 


Review allowed. 
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(V 69 C 68) 
GURDEV SINGH, J. 

Ajmer Singh and others, Appellants 
v. Mukhtiar Singh and others, Respon- 
dents. , 

Second Appeal No, 817 of 1971, DJ- 
23-8-1972, from decree of Kauljit Singh 
Addl, Dist J. Sangrur, D/- 6-5-1971. 

Index Note:— (A) Punjab Pre-emp- 
tion Act (1913) Section 4 — Right to Pre- 
empt under — Not exercisable regarding 
sales void ab initio. : 

Brief Note:— (A) Sale, which is void 
(under Section 31, Papsu Tenancy and 
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Agricultural Lands Act 1955) is incapable 
of passing any interest to the vendee, can= 
not be the basis of right of pre-emption. 
Vendee can set up the invalidity of such 
Sale, (1885) 7 All 482 (FB), Distinguished. 
_ Case law discussed, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1920 Lah 140 = 30 Pun LR 747, 
Buta Singh v. Jawand Singh | 
(1885) ILR 7 All 482 1885 All 
WN 97 (FB), Janki v. Girjadat 

H. L. Sarin. with M. L. Sarin, for 
Appellants; Ashok Bhan, for Respondents. 

JUDGMENT.—- The sole question that 
arises in this appeal is whether a sale of 
agricultural property which is void being 
in contravention of Section 31 of the 
Pepsu Tenancy and Agricultural Lands 
Act, 1955 (hereinafter referred to as the 
Act), can be pre-empted under the Pun~ 
jab Preemption Act, 1913. The trial 
Court answered it in the negative and dis- 
missed the plaintiff's suit with costs, In 
appeal, however, the Additional District 
Judge reversed the finding of the trial 
Court on this point and decreed the claim 
of the plaintiff-respondent Mukhtiar 
Singh on payment of Rs. 15,062/-. 2 

2. The vendees, Ajmer Singh, Pri» 
tam Sinzh, Amar Singh and Gurdev 
Singh, purchased the land in dispute 
measuring 58 Kanals 10 Marlas, situate 
in Dharamgarh, by means of registered! 
sale-deed dated 18th March, 1967, It is 
not disputed that the vendor Dhanna 
Singh had acquired the proprietary rights 
under Seczion, 23 (2) of the Act and sale 
certificate was issued in his favour under, 
Section 23 (3) of the Act on 16th April, 
1964, Section 31 of that Act provides, 

“31. Bar of transfer of owne 

t 


rship 


S, s 

(1) No land in respect of which pro~ 
prietary rights have been acquired under 
this Chapter shall be transferred by sale, 
mortagage, gift or otherwise during a pe~ 
riod of six years from the date of a cer- 
tificate issued under Sub-section (3) of 
Section 23: 

Provided that nothing in this sub-sec- 
tion shall epply_to the land mortgaged 
with the State Government or the Punjab 
State Co-operative Land Mortgage Bank, 
Limited established under the Punjab Co- 
operative Land Mortgage Banks Act, 1957. 

(2) Any transfer of land made in con- 
fravention of sub-section (1) shall be void 
and no registering authority shall regis- 
ter any document evidencing such trans« 
fer under the Indian Registration Act, 
1908 (XVI of 1908).” 

3. The sale by Dhanna Singh hay- 
ing been made on 18th March, 1967, was 
clearly in violation of this provision as 
‘the sale certificate in favour of Dhanna 
Singh was issued on 16th April, 1964 and 
the period of six years had thus not ex- 
pired at the time Dhanna Singh entered 
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into the sale in dispute. Relying on this 
provision, the vendees urged that at that 
time the suit for pre-emption brought by 
Mukhtiar Singh was not competent. The 
learned trial Judge accepting this plea of 
Dhanna Singh, dismissed the suit, but on 


appeal a different view was taken 
and reversing the finding of the 
trial Court, the Additional District 


Judge, Sangrur, decreed the pre-emptors 
suit as stated earlier. 


4. On behalf of the vendees it is 
submitted that what is pre-emptible 
under Section 4 of the Punjab Pre-emp- 
tion Act, 1931, is a sale which means a 
complete and a valid sale and any trans- 
action if it purports to be a sale that 
is void cannot be subject-matter of 
claim for pre-emption, In view of this, it 
is angued that since Section 31 (2) of the 
Act declares that any sale made in con- 
travention of sub-section (1) of Section 31, 


shall be void, the sale sought to be pre- 


empted has no legal existence or effect 
and must be ignored, It is further urged 
that a void sale does not pass any title 
to the vendees and accordingly in a suit 
for pre-emption, which is a right of subs- 
titution in place of the vendees, there is 
nothing that the vendee can pass on to 
the pre-emptor. 

5. On behalf of the respondents it 
was, however, urged that a sale made in 
violation of a provision of law cannot be 
considered to be non-existence and it does 
not lose its character, In this view of the 
matter, it is argued thatsuch saleis not 
immune from pre-emption as different 
view of the matter would enable the par- 
ties to asale to defeat the right of pre~ 
emption by entering into an illegal tran~ 
saction. 

6. Support for this argument is 
sought from the provisions of Séctions 23 
and 24 of the Punjab Pre-emption Act, 
1913. which relate to the pre-emption of 
sales made in contravention of the Pun- 
fab Alienation of Land Act, 1900 that is 
no longer on the statute book having been 
repealed by the Adaptation of Laws 
(Third Amendment) Order, 1951, These 
two provisions read as follows? 

“Section 23, No decree shall be grant- 
ed in a suit for pre-emption in respect of 
the sale of agricultural land until the 
plaintiff has satisfied the court:— 

(a) that the sale in respect of which 
pre-emption is claimed is not in contra- 
vention of the Punjab Alienation of Land 
Act; No, XIII of 1900; and 

(b) that he is not debarred by the 
provisions of Section 14 of the Act from 
exercising the right of pre-emption. 

“Section 24. In a suit for pre-emption 
in respect of a sale of agricultural land, 
if the court finds that the sale is in con- 
travention of the Punjab Alienation of 
pane) Act, 1900, the court shall dismiss 

e suit. 
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T. It is argued that had the Legis- 
Tature intended that the caret of the type 
with which we are concerned in this case, 
namely one in contravention of Section 31 
of the Act, be not pre-emptible, then it 
could have very easily amended Section 
24 so as to provide that a suit for pre- 
emption in respect of such a sale shall. be 
dismissed, This argument. in my opinion, 
is not tenable as it ignores the distinc- 


. tion between the sales made in contraven- 


tion of the Punjab Alienation of Land 
Act and those that are in contravention of 
the Pepsu Tenancy and Agricultural Lands 
Act, 1955. Whereas Section 31 (1) of the 
latter Act specifically lays down that no 
land in respect of which proprietary 
rights have been acquired shal] be trans- 
ferred by sale ete.. during a period of six 
years from the date of a certificate issued 
under sub-section (3) of Section 23. ex- 
cept in the cases specified in the proviso 
thereto, and any transfer of land made 
in contravention of this provision shall b 

void, Section 3 (2) of the Punjab Aliena- 
tion of Land Act lays down that a per- 
manent alienation except in the cases pro- 
vided for in sub-section (1) shall not 
take effect as such unless and until sanc- 
tion is given thereto by the Deputy Com- 
missioner. It further provides that such 
sanction may be given after the act of 


alienation is otherwise completed. It is 


thus obvious that an alienation made in 
contravention of the Punjab Alienation of 
Land Act is not void ab initio, It was for 
that reason that provision had to be made 
in Sections 23 and 24 of the Punjab Pre- 
emption Act, especially in view of the 
fact that the defect in alienation could be 
subsequently cured by obtaining the sanc- 
tion of the Deputy Commissioner subse- 
quently. 


The alienation made in contravention 


‘of Section 31 of the Act is specifically de- 


clared to be void under sub-section (2) 
thereof, In fact, sub-section (2) further 
prohibits the registration of such a sale- 
deed. This clearly indicates that such a 
sale is not to pass any interest to the 
purchaser, Since such a sale is void „ab 
initio, there was no occasion for 
any amendment in -Section 23 or Section 
24 of the Punjab Pre-emption Act, so as 
to provide that the sale would not be pre- 
emptible or that no decree in a suit for Pre- 
emption of sale can be awarded. It is 
well settled that where a statute declares 
a transaction to be void, the Court will 
mot give effect to it, Ifa decree is 
awarded to pre-empt such a sale, it would 
not only be tantamount to recognising 
that transaction as valid but by permitt- 
the pre-emptor to be substituted for 
the vendee the Court will also be treat- 
ing the sale as good and capable of pass- 
ing title to the vendee by directing that 
we pre-emption money be paid to the 
vendee, 
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8. Reference hag been made by the 
learned counsel for the respondents to the 
Full paR decision of the Allahabad 
High C in Janki v, Girjadat (1885) 
ILR 7 ie 482 (FB) wherein it was held 
that where a co-sharer entered into a 
transaction by which ne transferred his 
share to a stranger for Rs. 300/- but in 
order to override the right. of pre-emp- 
tion the parties have omitted to execute 
or register the sale-deed in respect of 
that transfer, the transaction gave rise to 
the right of pre-emption within the 
meaning of the Wajib-ul-Arz, That was 
a case where the right of pre-emption 
was given by the Wajfib-ul-Arz. In com- 
. ing to this conclusion Petheram, C. J, ob- 
served that the terms of the Waiib-ul Arz 
meant that if any co-sharer transferred 
his right wholly or partly, the right of 
pre-emption should arise; that, although 
the legal interest in the share was never 
transferred, the effect of the transaction 
in question was to transfer absolutely the 
whole right of possession from the vendor 
to the vendee, and that therefore, such a 
transfer was pre-emptible, That case is 
clearly distinguishable, It may be noted 
here that Mahmood, J. who wrote a dis- 
senting judgment held that a valid and 
perfected sale was a condition precedent 
. to the exercise of the pre-emptive right. 


9. In Buta Singh v. Jawand Singh 
AIR 1930 Lah 140, which was cited be- 
fore the Courts below, Shadi Lal, C. J., 
ruled that a suit gor pre-emption in res« 
pect of a sale which was in contravention 
of the Alienation of Land Act was liable 
to dismissal under Section 24 of the Pun- 
jab Pre-emption Act. That authority is 
not of much assistance as it is based upon 
the specific provision contained in Section 
24 of the Punjab Pre-emption Act. 


10. I am firmly of the opinion that 
a sale which is declared to be void by the 
statute and, as such, incapable of passing 
any interest to the purchaser cannot be 
made the basis for a suit for pre-emption 


‘and the fact that the vendee was a party — 


to such a sale will not disentitle him to 
set up the invalidity of the sale. 


11. In this view of the matter, the 
plaintiff was not entitled to a decree. I, 
accordingly, accept the appeal and dismiss 
the suit. In view of the fact that the de- 
cision turns on a question of law on which 
there is no precedent, I leave the parties 
to bear their own costs, 


Appeal allowed. 


Harbans Singh v.S. A. M. Board 
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9) 
S. SSANDHAWALIA AND M. R. 
SHARMA, JJ. 

M/s Harbans Singh Harcharan Singh 
and others, Petitioners v, The State Agri- 
cultural Marketing Board and another, 
Respondents. 

Supreme Court Applns, Nos, 202, 204, 
205 and 206 of 1972, D/- 15-9-1972. 

Index Note:— (A) Constitution of 
India, Article 133 (1) — Leave to appeal 

— Not granting of, is justified where 
High Court rule regarding stating of mode 
of caleulation of valuation was not com- 


‘plied with. (Para 5) 
Cases Referred? Chronological Paras 
AIR 1971 SC 40 = 1970 Serv LR 


748 = 1971 Lab IC 8, Union of 
India v. J, N. Sinha - B- 
1970-1 SCR 
457, A. K, Kraipak v. Union , of 


India 
ain 1968 SC 1232 = (1968) 3 SCR 
251, Municipal Corporation of 
Delhi v. Birla Cotton Spinning 
and Weeving Mills Delhi 3 
AIR 1967 SC 1895 = (1967) 3 SCR 
557, M/s. ` Devi Das Gopal Kri- 
shnan v. State of Punjab 3 
AIR 1963 SC 853 = 1964 Supp 1 
- SCR 844 Anand Prasad v. State R 
of Andhra Pradesh 3 
AIR 1960 SC 356 = (1960) 2 SCR 
346, State of Jammu and Kash- 
mir v. Thakur Ganga Singh 3 
AIR 1959 SC 300 = 1959 Supp (1) 
SCR 92. M. C, V. S. Arunachala i 
Nadar v. State of Madras 3 
AIR 1959 SC 1002 = 1959 Supp (2) 
SCR 601. State of Bihar v. Sm. 
Charuslia Dasi 3 
H. S. Wasu for Petitioners; N. S. 


Singh 
(for No. 2} for Respondents. 

JUDGMENT:— This judgment will 
dispose of Supreme Court Applications 
202, 204, 205 and 206 of 1972. 

2. Tae petitioners had filed civil 
writ petitions in this Court challenging the 
notification No, PSAMB/5/71 dated July, 
9, 1971, issued by the Chairman, Punjab 
State Agrictltural Marketing Board, Chan- 
digarh. Under this notification potatoes, 
shakarkandi, Onions, Arbi garlic and 
ginger etc, had been categorised as non- 
perishable vegetables and the rate of com- 
mission chargeable on these articles was 
reduced frora 4 per cent, to 2 percent and 
the rate of unloading charges was reduced 
rom 6 pais: to 5 paise per unit-or bag. 
These petiticns were dismissed by us vide 
our judgment dated March 30. 1972. The 
main judgment was rendered in C.W, No. 
324 of 1972 against which Supreme Court 
Application No. 204 of 1972 has been filed. 
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3. The main points raised in the 
writ petitions have already been settled 
by authoritative pronouncements of the 
Hon’ble Supreme Court of India. For în- 
stance, the question relating to the vires 
of the marketing legislation has been set- 
tled in M.C. V.S. Arunachala Nadar v, 
State of Madras, AIR 1959 SC 300. The 
powers of the executive authority to, fix 
the rate of tax within reasonable limits 
has been settled in M/s, Devi Das Gopal 
Krishnan v. State of Punjab; AIR 1967 SC 
1895. In Municipal Corporation of Delhi 
v. Birla Cotton Spinning and Weaving 
Mills, Delhi, AIR 1968 SC 1232, it has 
been held that a statute can authorise a 
local body to impose taxes. Similarly, the 
question of natural justice has been settl- 
ed by the Supreme Court in A. K. Kraipak 
v. Union of India, AIR 1970 Sc 150, and 
Union of India v, J. N. Sinha, 1970 Serv 
LR 748 = (AIR 1971 SC 40), The ques- 
tion relating to the applicability of the 
doctrine of territorial nexus has been set- 
tled in State of Bihar v. Sm. Charusila 
Dasi. AIR 1959 SC 1002 and Anand 
Prasad Lakshminiwas Ganeriwal v, State 
of Andhra Pradesh, AIR 1963 SC 853, In 
short, most of the points raised in these 
petitions stand concluded in view of the 
pronouncements made by the highest 
Court of the land. Consequently, no sub= 
stantial question of law remains to be set- 
tled in-this case. In State of Jammu and 
Kashmir v. Thakur Ganga Singh, AIR 1960 
SC 356, K, Subba Rao J.. speaking for the 
Court; observed as follows'— i 

“The interpretation of Article 14 in 
the context of classification has been final- 
ly settled by the highest Court of this 
land and under Article 141 of the Consti- 
tution that interpretation is binding on all 
the Courts within the territory of India. 
What remained to be done by the High 
Court was only to apply that interpreta- 
tion to the facts before it. A substantial 
question of law. therefore, cannot arise 
where that law has been finally and au- 
thoritatively decided by this Court.” 

4. In view of the aforementioned 
observations, it cannot be held that- the 
case is a fit one for appeal to the Supreme 
Court of India. 

5. The petitioners have also urged 
that the judgment rendered by us involves 
directly or indirectly a claim which is not 
less than Rs, 20,000/-. but the manner in 
which this figure has been arrived at has 
not been mentioned in the petition. Con< 
sequently, the claim made is incapable of 
being properly determined. The rules 
framed by this Court lay down that in a 
petition under Article 133 (1) of the Con- 
stitution made to this Court the petitioner 
should state the mode of calculation of the 
valuation. Relevant portion of rule 1 (a) 
framed under Article 7 of the High Court 
(Punjab) Order 1947, read with Clause 27 
of the Letters Patent and all other powers 
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enabling the High Court in this behalf ap- 
pearing in Chapter 8A High Court Rules 
and Orders Volume V reads, as under:— 

“i, (a): A petition for leave to appeal 
to the Supreme Court shall comply with 
the requirements of Rule 3 (1), Order 
XLV of Code of Civil Procedure and con- 
tain the following particulars'— 


= (v) the value of the subject-matter of 
the suit in the Court of the first instance; 
(vi) the value of the subject-matter 
in dispute in appeal; and 
Explanation.— For purposes of clauses 
(v) and (vi) it shall be necessary to state 
how the value of the subject-matter has 
been arrived at.” 


6. Since the petitioners have not 
complied with the aforementioned provi- . 
sions and since no prayer has been made 
for the amendment of the petition at any 
stage, the case cannot be certified to be 
fit for appeal to the Supreme Court on the 
question of valuation either, Consequent- 
ly, all these applications stand dismissed. 

S. S. SANDHAWALIA, J: — Ta 


I agree. l 
Petitions dismissed. 
AIR 1973 PUNJAB & HARYANA 269 
(V 60 C 70) 


MAN MOHAN SINGH GUJRAL, J. 

Brij Bhushan and others, Plaintiffs 
Appellants v. Madan Mohan Lal, Defen- 
dant Respondent, 

F, A. F. O, No, 77 of 1971, D/- 8-9- 
1972 against order of Jag: Bhushan Garg, 
Sub J. Ist Class Ambala, D/- 22-10-1970. 

Index Note:— (A) Limitation Act 
(1963), Ss, 5. 14 — Delay on account of. 
wrong advice of advocate that appeal lay 
to another court — “Good faith” of advo- 
cate not established — Delay held could 
not be condoned. 1967-69 Pun LE (D) 64 and 
AIR 1953 Punj 298, Followed. AIR 1972 SC 


1973, Distinguished, {Para 3) 
Cases Referred: Chronological] Paras 
AIR 1972 SC 1973 = (4972) 1 


SCWR 606, Punjab University v. 

Acharya Swami . 4 
AIR 1971 Ker 211 = 1970 Ker LR 

281, State of Kerala v, Krishna 


Kurup 5 
(1967) 69 Pun LR (D) 64, Mrs, J. H. 
Nelson v. S. Thakur Singh 3 
AIR 1953 Punj 298 = 55 Pun LR 
524, Dina Nath v. Munshi Ram . 4 
J. K. Sharma. for Appellants: C. L. 
Tassel and S. K. Pipat; for Respon- 
ent. 


: SUDGMENT:— The appellants had 
filed a suit for a declaration claiming them- 
selves to be exclusive owners of the busi- 
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ness run in the name of Messrs Ralla Ram 
Siri Ram. This suit was contested by the 
respondent, Madan Mohan Lal, who pro- 
pounded a will and claimed his share in 
the business of that firm. It may be stated 
at this stage that plaintiff No. 1 Brij 
Bhushan is the brother of respondent 
Madan Mohan Lal while plaintiff No. 
Lachhmi Devi and plaintiff No.-3 Tara 
Wati are the mother and sister respac- 
tively of the two brothers, During che 
pendency of the suit the plaintiffs made an 
application under rule 1 of Order 40 of 
the Civil] Procedure. Code praying for the 
appointment of a receiver of the businass 
of the firm of Messrs Ralla Ram Siri Ram 
and also of the other property so that their 
share of the property and profits could be 
preserved. This application was contested 
by the respondent and by order dated 
22nd October, 197) the subordinate Judge 
` First Class, Ambala, declined to appoint a 
receiver but appointed a local commis- 


sioner for the limited purpose of preparing. 


an inventory of the properties mentioned 
in the suit together with that of the assets 
ofthe firm of Messrs Ralla Ram Siri Ram 
and for signing the bahis of the firm at 
conspicuous places. The bahis were order- 
ed to be kept in sealed boxes in the Court 
for a period of three months in the first 
instance. The parties were directed to 
inspect the bahis in the Court during this 
period. Being aggrieved against the order 
by which the appointment of a receiver 
was declined, the plaintiffs have come up 
fin appeal to this Court, 

2. On behalf of the respondent, a 
preliminary objection has been raised that 
the appeal is time-barred. As this fact is 
not disputed. on behalf of the appellants 
it is prayed that the delay occasioned in 
filing the appeal be condoned as this was 
caused by the bona fide mistake of their 
counsel, Shri Gian Chand Garg, who had 
advised that the appeal lay to the Court 
of the District Judge. The facts necessary 
for the decision of this point are not in 
dispute. After obtaining a copy of the 
impugned order the appellants filed -an 
. appeal in the Court of the District Judge. 

Ambala, within the period of limitation. 
This appeal was disposed of on 5th April 
1971 when it was returned for presents- 
tion to the High Court. On 6th April 1971 
the appeal was filed in this Court as the 
copy of the order passed by the Addi- 
tional District Judge could not be obtain- 
ed till late in the evening on 5th April 
1971. It is not challenged that if the time 
Spent in prosecuting the appeal in the 
Court of the Additional District Judge is 
not taken into consideration in the com- 
putation of the period of limitation the 
appeal would be within time 


3. On behalf of the respondent, i ` 


is contended that if a counsel does not acz 
in good faith, Le., with due care aid’ cau- 
tion and commits a mistake due to his 


ALR 


negligence or want of reasonable skill a 
litigant is not entitled to the benefit of 
Section 14 of the Limitation Act. Support 
for this contention is sought from Mrs. 
J. H. Nelson v. Thakur Singh, 1967-69 Pun 
LR 64, wherein the following observations 
were made*— f 

"The averment that under legal ađvice 
and bona fide belief the tenant thought 
that only an appeal lay against the ex 
parte order was, in my opinion, on the 
facts and circumstances of this case wholly 
futile. There was no disclosure made in 
the application as to which legal adviser 
had given the said advice. In a case of 
the present type, it was incumbent on the 
tenant to give full particulars of the legal 
advice and if possible to support it by an 
affidavit of the legal adviser that he had 
given such advice after due care and at- 
tention. Mere broad and general plea 
that the tenant had under legal advice and 
bone fide belief been prosecuting with the 
due diligence another proceeding for get- 
ting the ex parte order set aside is, in my 
opinion, not enough on the facts and cir- 
cumstances of the present case. Due dili- 
gence and caution ere. in my view, essen- 
tial pre-requisites before Section 14, Limi- 
tation Act, can be attracted, The litigants 
seeking relief under Section 5, Limitation 
Act, on the ground of mistaken advice of 
their counsel must place material before 
the Court from which it is possible to de- 
duce that the counsel acted in “good 
faith”. in other words, with “due care and 
attention.” A mistake due to negligence or 
want of reasonable skill can scarcely be 
considered to fall within the definition of 
good faith as defined in the Limitation 
Act. If the counsel had merely gone 
through the provisions of order 9 of the 
Code of Civil Procedure, he would have 
Seen that under Order 9, Rule 13 
it is open to adefendant against whom an 
ex parte order has been made to apply to 
the Court for an order to set it aside. 
Ignorance of this elementary provision is 
not excusable in a legal practitioner, what- 
ever his standing at the bar, and by itself 
may not constitute a sufficient cause with- 
in a purview of Section 5. The profes-- 
sional bar, it must be remembered, is an 
essential and integral component of our 
fudicial prccesses and if this judicial pro- 
cess is to satisfy the litigants seeking 
justice, the minimum standard of skill, in~ 
dustry and knowledge.of law on the part 
of the members of the bar must be main- 
tained. Any unreasonable lowering of 
the standard of efficiency must inevitably 
reflect prejudicially on the quality of jus- - 
tice in this Republic.” = 
The above observations are fully attracted 
to the facts of the present case. There is 
no affidvait of the legal adviser and, more- 
over, that the legal adviser had to as- 
certain was as to what was the value for 
the . purpose of jurisdiction of the 
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suit out of which the appeal had arisen. 
The counsel who filed the appeal was ex- 
pected to know that the forum of appeal 
would be determined by the value of the 
original suit for the purpose of jurisdic- 
tion and ignorance of this elementary 
matter cannot be considered to. fall within 
the definition of good faith. Failure on the 
part of a legal practitioner to ascertain 
the value of the original suit for the pur- 
pose of jurisdiction and to see where the 
appeal would lie on that basis would be 
a mistake due to his negligence or want of 
reasonable skill and in such a case it can- 
not be deduced that the counsel had acted 
in good faith. ; 

4, In coming to this conclusion | I 
am also influenced by an earlier decision 
of this Court in Dina Nath v. Munshi Ram, 
ATR 1953 Puni 298, wherein the following 
observations appear:— 


“All these authorities show that in 
a conditional decree such as the one which 
was in this case the court-fee payable 
would be the amount of the condition 
which the plaintiffs sought to get removed, 
ie. a sum of Rs, 5,535/5/8 and therefore 
the jurisdictional value would follow that 
amount. The appeal would lie to, this 
Court. No question of bona fide mistake 
arises nor does it show any good faith be- 
cause if the legal advisers of the appellant 
had only taken the trouble of looking up 
any elementary book on Court-fees and 
Suits Valuation Act, they would have dis- 
covered this, Good faith has been defined 
in the Law of Limitation in Section 2 (7) 
as follows: 
(7) “good faith’; nothing shall be 
deemed to be done in good faith which is 
not done with due care and attention:” 
In my opinion no good faith has been 
shown and there is no reason for the ex- 
tension of time under Section 5, Limita- 
tion Act.” 
On behalf of the appellant. in the main 
reliance is placed on the Punjab Univer- 
sity v. Acharya Swami Ganesh, (1972) 1 
. SCWR 606 = (AIR 1972 SC 1973). In this 

case appeal against the judgment of the 
District Judge was filed two days after 
the period of limitation had expired and 
the reason given in the application under 
Section 5 of the Limitation Act was that 


the counsel for the Punjab University had © 


miscaleulated the last day on which the 
appeal was to be filed, This mistake was 
held not to be due to negligence and it 
was observed as under:— 

"Tt is true that counsel for the Univer- 
sity committed a mistake in his calcula- 
tion. But that is not the same thing as 
negligence. In matters of calculation it is 
common knowledge that people do commit 
mistakes. They are bona fide mistakes 
and these mistakes have got to be taken 
note of by courts in considering whether 

’ the delay in filing the appeal should be 
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condoned or not. It has been repeatedly 
held by courts that a mistake by a lawyer 
is a good ground for condoning the delav 
in filing the appeal. It is clear that the 
appeal came to be filed two days after the 
period of limitation solely because of the 
wrong calculation made by counsel. The 
High Court is therefore directed to admit 
the appeals and dispose of the same in ac- 
cordance with law.” 

In the above case, the Supreme Court has 
not departed from the principles of law 
enunciated in the above two authorities 
but came to the conclusion that the mis- 
take in that particular case was a bona 
fide one, i.e.. that the mistake could have 
occurred even by the exercise of due care 
and caution, I am, therefore, of the view 
that this authority does not advance the 
case of the appellants, 


5. Reference was also made to 
State of Kerela v. Krishna Kurup Madhava 
Kurup, AIR 1971 Ker 211. In this 
case it was found that the appeal had 
been instituted in the wrong Court on the 
advice of the counsel but the wrong advice 
was due to the fact that the law as to 
proper forum prevailing at the time of 
filing the appeal was ambiguous and this 
had led to the mistake by the counsel. On 
the facts of that case it was held that the 
counse] had acted in good faith, This au- 
thority again is of not much help to the 
appellants. 

6. For the reasons stated above, 
I am clearly of the view that no ground 
for condoning delay has been made out 
and it is of no consequence that even the 
respondent had filed an appeal against the 
impugned order in the Court of the Dis- 
trict Judge, The counsel for the respon- 
dent may have been equally negligent and 
his negligence cannot furnish a reason for 
holding that the appellants’ counsel acted 
in good faith. Consequently the appeal 
fails and is dismissed but the parties are 
left to bear their own costs. 


Appeal dismissed. 
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.C. G, SURI, J. 

Kharaiti Lal Sharma Appellant v. 
Smt. Pushpa Rani and others Respondents, 
, FA, O. No. 88/M of 1967 and Civil 
Misc No, 4203 of 1972. D/- 22-8-1972, from 
order of Joginder Singh Mander. Addl. 

Dist J. Ambala D/- 16-8-1967, 
Index Note:— (A) Marriage (Punjab) 
Rules (1956) (Framed by Punjab H. C.) 
. 10 (c)— Divorce petition on ground of 
wife’s adultery — Death of adulterer 
during pendency of appeal — Impleading 
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of legal representative of deceased adul- 
terer — Necessity, 

Brief Note-— (A) An appeal by hus- 
band against order dismissing his divorce 
petition does not abate due to failure to 
bring on record the legal representatives 
of the adulterer dying during pendency of 
appeal as the appellant is under no obli- 
gation to implead them under Rule 10 (c) 
in such a situation. AIR 1966 Puni 337 
Distinguished. ° (Para 3) 


Index Note:—- (B) Hindu Marriage 
Act (1955), Section 23 (1) (b) — Petition 
for divorce by husband — Condonation of 
acts of wife’s adultery — Effect. 


Brief Note:-— (B) Neither decree for 
divorce under Section 23 (1) (b) nor for 
judicial separation under Section 10 of the 
Act can be granted to a husband who has 
knowingly condoned the acts of adultery 
On his wife’s part. (Paras 4, 6) 
Cases Referred! Chronological Paras 
. AIR 1966 Punj 337 = (1966) 68 Pun 

LR (D) 16, Smt, Sarla Sharma v. 
Smt, Shakuntala 

Gurmukh Singh Chawla. Appellant; 
K. T. S. Tulsi, for Respondents. 

JUDGMENT. This is a husband’s 
appeal against the order of the trial Court 
dismissing his divorce petition against the 
wife under Section 13 of the Hindu 
Marriage Act on the ground of adultery. 
The intruding male had been impleaded as 
a co-respondent in the case, 


2. The co-respondent Shri Madan 
Lal, Assistant Sub-Inspector in Delhi Po- 
lice. has died during the pendency of this 
appeal, filed in 1967. The counsel for 


the parties have not been able to give me. 


. the exact date of his death though it is 
conceded that it had taken place more 
than three months ago and that no steps 
have been taken within the time allowed 
by law for bringing his legal representa- 
tives on record, The trial Court had found 
that the respondents had been living in 
adultery as alleged by the husband but 
that the latter had condoned these acts 
of adultery and had thereby disentitled 
himself to any relief, The co-respondent 
Shri Madan Lal A. S. I, had put in ap- 
pearance in the Court below and had fil- 


ed a written statement contesting the al- Sh 


legations of adultery made against him. 
He had in fact claimed special costs under 
Section 35-A of the Code of Civil Pro- 
cedure pleading that the allegations were 
frivolous and vexatious and had been 
made to harass him, He had put in ap- 
pearance through a counsel in this Court 
as wel] .but the counsel has not been ap- 
pearing for the last two hearings. 

3. As there was an attack onA. S. 
I. Madan Lal's character and the learned 
trial Court had not found his conduct 
completely blameless, I was wondering 
whether his legal representatives could 
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be interested in having the adverse find- 
ings against the deceased set aside and 
whether they were necessary parties, The 
co-respondent if alive and known to the 
petitioner. has ordinarily to be impleaded 
as a necessary party in the husband’s di- 
vorce petition on the ground of adultery 
in view of Rule 10 of the Hindu Marriage 
(Punjab) Rules, 1956, framed by the High 
Court under Section 21 of the Hindu 
Marriage Act, 1955, The rule, however, 
makes an exception where the alleged 
adulterer is dead, Shri Madan Lal’s 
death, therefore.- absolved the petitioner 
of the obligation of impleading the de- 
ceased or his lega] representatives and no 
abatement of the appeal may appear to 
have taken place because of the appel- 
lant’s failure to implead Shri Madan Lal’s 
legal representatives within the time al- 
lowed by law. Shri Chawla, the learned 
counsel for the petitioner; has cited be- 
foreme aSingle Bench decision of this 
Court in Smt, Sarla Sharma v, Smt. Shan- 
kuntla, AIR 1966 Punj 337 (Delhi Bench) in 
this connection. As that was a case relating 
to a wife’s petition for divorce on the 
ground of the husband’s adultery. there 
was no obligation cast on the petitioner 
by any statutory provision to implead 
the female co-respondent, The case cit- 
ed does not, therefore, appear strictly ap- 
plicable to the case now before us, In any 
case, exception (c) to Rule 10 may seem 
to give the Court a discretion to dispense 
with the impleading of the deceased adul- 
terer or his legal representatives, I have, 


therefore. no hesitation in setting aside 
te abatement. even if any had taken 
place. 


As regards the merits-of the 
case, the learned Court of first instance 
had found. on the basis of reliable docu~ 
mentary and other evidence, that respon- 
dent No. 1 had been guilty of committing 
some acts of adultery with the co-respon- 
dent before October, 1963, and that the 
petitioner had been living amicably with 
respondent No. 1 for a period of about 
two or three years after that and that he 
had therefore knowingly condoned these 
acts of adultery on his wife’s part. S, 23 
(1) (b) was, therefore, found to be a bar 
to the granting of any decree for divorce. 
ri Chawla, the learned counsel for the 
appellant. is aggrieved by the finding that 
his client had condoned his wife’s act of 
adultery or the adulterous living together 
with the co-respondent, He argued that 
the appellant was in any case entitled to 
a decree for judicia] separation even if 
there was no continuous living together 
of the respondents in adultery . According 
to him. a decree for judicial separation 
should have been passed as respondent 
No. 1 had been found to be guilty of a 
few stray acts of adultery with the co~ 
respondent, The bar created by Section 
23 (1) (b) of the Hindu Marriage Act would, 
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; . apply even if the relief claim- 
reed fhe  elitioner had been for judi- 
cial separation under Section 10 of the 
‘said Act, Section 23 (1) (b) rums as fol- 
lows:— f 

“93 Decree in proceedings.— (1) In any. 
proceeding under this Act. whether defen- 
ded or not, if the Court is satisfied that— 


XX XX XX xX 

(b) where the ground of the petition 
fs the ground specified in clause (D o 
sub-section (1) of Section 10, or in clause 
(i) of sub-section (1) of Section 13, 
the petitioner has not in any manner 
been accessory to or connived af or con- 
doned the act or acts complained of or 
where the “ground of the petitionis crue- 
lty the petitioner has not in any manner 
condoned the cruelty, and 

XX xx XX X 

“then, and in such a _ case, but not 
otherwise, a co shalt decree such 

ief accordingly. mh hes Cee 

ae 5 I nave no reasons fo disturb 
the finding of the learned trial Court 
that the appellant has condoned the 
acts of adultery of his wife. The marraige 
between the appellant and respondent 


No. 1 was solemnised in the house of the’: 


Jatter’s parents in Delhi on 8-2-1962 and. 
they had started living together as hus+ 
band and wife immediately after the mat- 
riage at Yamuna Nagar where the appel- 
lant was employed in those days, A few: 
months after that, Pushpa Rani had writ- 
ten. the letter, Exhibit P, X.. dated 1-11- 


‘11962, to her co-respondent at the address- 


of Police Training School, Phillaur. The 
letter had been returned by ‘he postal 
authorities as A. S, I. Madan Lal had 
left Phillaur after completing the train< 


fing, The letter had fallen into the hands ` 
of the appellant; The contents of this. 
fetter may seem to corroborate the aver- 


ment in the written statement filed by A- 
S. L Madan Lal co-respondent that he had 
recovered Pusha Rani from a house of 
ill-repute in a raid carried out before 
Pushpa Rani’s marriage, The husband of 
the lady who was running that establish- 
ment was described to have falsely invol- 


ved A.S, I. Madan Lal in the present: 


ease, The contents of the letter, Exhibit 
P. X.. show that the raid had led to an 
intimacy between the respondents. There 
is nothing to show that the appellant knew 
about this incident when he married 
Pusha Rani in February, 1962. 
6. Exhibit P. 1 is then a writing 
dated 18-10-1963 admittedly in Pushpa 
Rani’s hand, in which she confessed that 
she had been guilty of act of adultery 
with one Dev Dutt and that she was ten- 
dering her apology to the appellant. The 
conflicting explanations given by Pushpa 
Rani as to the circumstances under which 
she was compelled to write this letter 
had rightly failed to satisfy the learned 
‘trial Court. Pushpa Rani had herself pro- 
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uced another writing, Exhibit. R. W. 9/1, 
aes 13-2-1966 which confirmed the fact 
that the apology tendered by her a few 
years earlier was a genuine document. 
Pushpa Rani had produced Exhibit R. W. 
2/1 to prove that in spite of the appellant's 
knowledge that she had been guilty of 
certain acts of adultery. the spouses had ` 
been living together amicably for a period 
of about three or four years and that 
these acts or the adulterous living toge- 
ther of the respondents prior to 1963 had 
been fully condoned by 1966, The appel- 
lant’s own case was that on one occasion, 
he felt so sick of the co-respondent’s re- 
peated visits to his house that he had ask- 
ed his wife to accompany her paramour 
and had allowed her to leave his house 
with her clothes. The respondents were 
said to have availed of the offer but the 
‘wife came back the same evening and was 
taken under his protection by the husband. 
The learned Court has disbelieved this 
Part of the appellant’s case but it would 
in any case show that the appellant had 
been conniving at or condoning some of 


- ithe acts of adultery of his wife with full 


knowledge about thetype of the life she 


‘was leading, Under the circumstances, the 


divorce petition may appear to have been 
rightly dismissed in view of the provisions 
of S. 23 (1) (b) of the Hindu Marriage 
Act. This provision would also be a bar 
to my -granting the appellant a decree for 


. judicial separation under Section 10 (1) 
@) of the Act. 


T The appeal fails and is dismiss- 
ed, Civil Miscellaneous Application No 
4203 of 1972 filed by respondent No, 1 for 
interim maintenance under Section 24 of 
the Hindu Marriage Act is also dismissed 
as it has become infructuous, Parties are 


deft to bear their own costs. 


Appeal dismissed. 
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M/s Bawa Electric Radio Service, Bha- 
tinda, Appellant v. Smt, Sham Kaur and 
others, Respondents. 


Second Appeal] No. 962 of 1971, D/- 
fl7-8-1972 against order of Surjit Singh 
ia y 1st Dist. J. Bhantinda, D/- 9-7- 

Index Note-— (A) T. P. Act (1882), 
Section 60 — Lease by mortgagee in 
terms of mortgage — Lease would not ex- 
tend beyond the date of redemption in 
absence of specifie permission by mort- 
gagor to extension of lease, 


Brief Note:— (A) An attestation of 
the. rent note by the mortgagor would 
only be indicative of his approval of the 
exercise of right to lease the property 
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given to the mortgagee and in absence of 
a specific concurrence it cannot be presum- 
ed that he consented to the continuance of 
the lease even after the date of redemp- 
tion. Lease coming to an end with re- 
demption no question of tenants’ enjoying 
any protection under the Rent Act would 
arise, (Paras 4, 6, 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 637 = 1972 Ren CR 
203. Sachalmal Parasram v. 7 
Ratnabai 8 
ATR 1970 Punj 104 = 71 Pun LR 
606 (FB), Jagan Nath v. Mittar < 
Sain 9 
AIR 1969 NSC 185 = 72 Pun LR 
578, All India Film Corpn, Ltd, v. 
Raja Gyan Nath 5, 7. 
1969 Ren C R 65 = 1968 All LJ 446, 
Habib Seth v. Kashi Nath 
1966 Cur LJ 395, Rashtarig Bartan 
Bhandar v. Hari Kishan 
ATR 1958 SC 183 arate SCR 986, 


Asa Ram v. a 
1952 SCR 775," ' 


a o o g { 


AIR 1952 SC 205 = 
_Mahabir Gope v. Harbans Narain .,:__ 
Singh 5 
D. N, Aggarwal, with G. S. Grewal, 
and B. N. Aggarwal, for Appellant; Har- 
bans Lal, for Respondents, 


JUDGMENT:— The question of law 
involved in this regular second appeal 
filed by the tenant is whether the lease of 
a shop granted by a mortgagee in posses- 
sion of the mortgaged property would be 
binding on the mortgagor after the re- 
demption of the property and whether the 
attestation of the rent note by the mort- 
gagor would make any difference to the 
proposition of law involved. 


2. The shop in dispute is situated © 


in an important commercial locality of 
Bhatinda City, Its owner Shri Piare Lal 
defendant-respondent No, 3 had mortgaged 
it with i Kanhaiya Lal defendant-res- 
pondent No, 1 and the registered mort- 
gage deed, copy Exhibit P. 9, dated 18-12- 
1959 recites that the mortgage is with pos- 
session and that mortgagee could either 
live im the house of lease it out, Some 
additional mortgage amount was raised on 
the property on a later date and the par- 
ties were not agreed as to whether the 
mortgagee had actually been delivered 
‘possession of theshop after the mortgage. 

his would not, however, seem to make 
any material difference to the ultimate 
decision of the suit because when the pro- 
perty was let out to the appellant on 4-1- 
1964 by the mortgagee Shri Kanhaiya Lal, 
it was admittedly lying vacant and the 
advance rent for three months was paid 
to him by the appellant vide the receipt, 
Exhibit D. 34. The appellant had executed 
the rent note, Exhibit D.4, dated 4-1-1964 
the same day in favour of Shri Kanhaiya 
Lal mortgagee. The morigagor’s own case 


A.L Rs 


is that he had continued in possession of 
the property up to November, 1963 and 
during the period of about two months 
that the property remained lying vacant, 
the possession was to be presumed to be 
Of the mortgagee in accordance with the 
terms and conditions of the mortgage. It 
may, however, appear apparent that the 
mortgagor had not completely cleared out. 
of the shop up to the date of the grant of 
the lease in appellant’s favour and that 
he was keeping some built in furniture 
and fittings inside the shop, This furniture 
and fittings he had sold to the appellant 
for a sum of Rs. 700/- on the date of the 
grant of the lease by the mortgagee. The . 
appellant had issued the receipt, Exhibit 
D. 1, dated 4-1-1964 for the price of the 
furniture etc, in favour of the mortgagor 
Shri Piare Lal the same day, Shri Piare 
Lal had reserved to himself the right to 
build on the first floor of the shop even 
during the continuance of the tenancy and 
this may appear to have been the reason 
why he had signed the rent note, Exhibit 
D.4, dated 4-1-1964 as an attesting witness, 
3. Shri Piare Lal sold the shop in 
dispute to Smt, Sham Kaur plaintiff-res« 
pondent by the registered sale deed, Ex- 
hibit P. 1, dated 19-12-1967. Smt, Sham 
Kaur filed this suit for possession by Tre- 
demption of the property, As she had ïm- 
pleaded the appellant as a defendant in 
the case, the question arose whether the 
appellant would be liable to be disposses« 
sed in execution of her redemption decree:' 
The plaintiffs right to redeem the pro~ 
perty had been challenged in the twoj 
Courts below but it is not seriously argu- 
ed by Shri Aggarwal, the learned counsel 
for the appellant in this Court, that Smt. 
Sham Kaur has the right to redeem as she 
has purchased the shop from the owners 
mortgagor. Shri Aggarwal’s main argu 
ment is that as the lease is in appellant’s 
favour by the mortgagee, the lease would 
be binding on the owner-mortgagor or 
anyone deriving title from him even after 
the property has been redeemed. The ap- 
pellant. therefore, claims protection as a 
tenant under the provisions of East Pun- 
Jab Urban Rent Restriction Act and Sec- 
tion 106 of the Transfer of Property Act 
not only against the owner-mortgagor bug 
also against Smt, Sham Kaur plaintiff who 
has purchased the property from him, 


4, I agree with Shri Aggarwal that 
the attestation of the rent note by the 
owner mortgagor would imply that he had 
given his consent to something but whaf 
exactly he had consented to would depend 
upon the intentions of the parties which 
can be gathered from the attending cir- 
cumstances. The mortgage in Kanhaiya 
Lal’s favour was with possession. He had 
been given the right either to enioy the 
possession himself or to transfer the en- 
joyment of that right to someone else by; 
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granting a lease, Ordinarily, this lease 
could last only during the period that the 
mortgagee’s interest subsisted in the pro-+ 
perty and as soon as this mortgage was 
extinguished by redemption or otherwise, 
the right of the lessee who derived title 
from the mortgagee was supposed to come 
to an end. By the attestation of the rent 
note, the mortgagor could have given his 
consent to the grant of the lease for the nor- 
mal period which was supposed to last up 
to the date of redemption of the property. 
The mortgagee had been given the right to 
lease out the property for normal 
term and the mortgagor’s attestation of 
the rent note could imply that he 

agreed only to the exercise of this normal 
right by the mortgagee. We have hardly 
any reason for believing, however, that 
by attesting the rent note, the mortgagor 
had given his consent to an enlargement 
of the mortgagee’s normal rights to trans- 
fer the enjoyment of possession of the 
mortgaged property to someone for as long 
las he could have himself enjoyed the pos- 
session, Some evidence had been examined 
that the mortgagor was getting a share 


‘out of the rent that the appellant was 


paying to the mortgagee from month to 
month. It is argued that from this cir- 
cumstance, we could presume that the 
lease was a prudent act and that the mort- 
fagor had agreed. that the lease could 
continue even after the redemption of the 
property. Both the Courts below have dis- 
believed the evidence with regard to the 
sharing of the rent by the mortgagor and 
the rent receipts, Exhibits D.5 to D.34 
were being issued throughout by the mort- 
gagee, Ihave, therefore, no reason to 
disturb the finding of fact of the two 
Courts below that the rents paid by the 
appellant were not being shared between 
the mortgagor and the mortgagee. 

5. <A similar situation may appear 
fo have arisen in a case that went up to 
fhe Supreme Court. In the All India Film 
Corpn, v. Raja Gyan Nath (1970) 72 Pun 
LR 578 = (AIR 1969 NSC 185), the mort- 
gagor had given it in writing that the 
mortgagee was entitled to remain, in pos+ 
Session, himself or could give the property. 
on lease to anyone else end that the mort- 
gagor would have no objection. Relying 
On two earlier rulings of the Supreme 
Court, the Hon’ble Judges were pleased to 
observe as follows- 

i “A general proposition or law ip tees 
ho person, can. confer on another a be 

title than he himself has, A mortgage is 
a transfer of an interest in specific fm- 
movable property for the purpose of secur. 
ing repayment of a loan. A morteagee’s 
interest lasts only as long as the mort- 
gagee has not been paid: off, Therefore on 
redemption of the mortgage the title of 
the mortgagee comes to an end, A deriva- 
tive title from him must ordinarily come 
to an end with the termination of the morts 
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agee’s title. The mortgagee by creating a 
PaA becomes the lessor of the property 
but his interest as lessor is conterminous 
with his mortgagee interest. Section 111 
(c) of the Transfer of Property Act provi- 
des that a lease of immovable property 
determines where the interest of the lessor 
in the property terminates on or his power 
to dispose of the same, extends only to 
the happening of any event by the hap- 
pening of such event, The duration of the 
mortgagee’s interest determines his posi- 
tion as the lessor. The relationship of 
lessor and lessee cannot subsist beyond the 
mortgagee’s interest, unless the relationship 
is agreed to by the mortgagor or a fresh 
relationship is recreated. This the mort- 


- gapor or the person succeeding to the mort- 


gagor’s interest may eléct to do., But if 
he does not, the lessee cannot claim any 
rights beyond the term of his original 
lessor’s interest. These propositions are 
well-understood and find support in two 
rulings of this Court in Mahabir Gope v. 
Harbans Narain Singh, 1952 SCR 775 = 
(ATR 1952 SC 205). and Assarm v, Mst. 
ne 1958 SCR 986 = (AIR 1958 SC 

6. In spite of the written consent 
of the mortgagor, the lease was found not 
to extend beyond the date of redemption 
of the property. While dealing with the 
appellant’s contention that Section 76 (a) 
ofthe Transfer of Property Act provided 
an exception to the principles of law en- 
unciated above, the Hon’ble Judges were 
pleased to observe that the exception 
applied ordinarily to the management of 
agricultural lands and had. seldom been 
extended to urban properties: so as to tie 


_ it up in the hands of the lessee or to con- 


fer on them rights under special statutes. 
It was, however, mentioned that there 
could again be an exception to this. The 
lease could continue to bind the mortgagor 
or persons deriving interest from him if 
the mortgagor had concurred in granting 
a lease of this type. No concurrence to the 
grant of the lease beyond the date of re- 
demption was presumed from the general 
permission given in writing to the mort- 
gagee to lease out the property, The mort- 
fagor’s concurrence has, therefore, to be 
specifie to the continuance of the lease 
efter the date of redemption. 

ma J¢. Shri Aggarwal argues that in 
Aff India Film Corpn.’s case 72 Pun LR 
578 = (ATR 1969 NSC 185) the lease was 
found to have been an imprudent act and 
that was why it was not held binding on 
the mortgagor. This does not appear to 
have been the only reason given for dis- 
missing the tenant’s appeal, It has been 
made clear further in paragraphs 10 and 
12 of the judgment that the lease was 
found to have come to an end with the 
mortgagee’s interest in the property inde- 
pendently of the question whether the 
lease was or was not a prudent act, 


= 
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8. While dealing with the argu- 
ment that the appellant had the protection 
of the Rent Restriction Act, the Hon’ble 
Judges observed that the answer to this 
question would depend -on whether it 
could be said that there was a tenancy 


to protect, As the Hon’ble Judges had - 


found that the lease had come to an end 
with the mortgagee’s interest in the proper~ 
ty. there was no question of the tenants 
enjoying any protection under the special 
statute. This ruling was followed by the 
Supreme Court in M/s. Sachalmal Paras- 
ram v. Smt. Ratanbai, 1972 Ren CR 203 = 
(AIR 1972 SC 637), 


9. Shri Aggarwal then relied on a 
Division Bench ruling of the Allahabad 
High Court in Habib Seth v. Kashi Nath, 
1969 Ren CR 65 (All), in support of his 
argument that there is nothing in the 
language of Section 76 (a) of the Transfer. 
of Property Act which may suggest that 
the exception is confined only to agricul- 
tural tenancies and that it could not be 
applied to leases of urban or commercial’ 
property. That case had been remanded 
to the lower Courts to find out whether 
the lease was:or was not a prudent act. 
It is not known what was the final de- 
cision in that case, Even otherwise, the 
Hon’ble Judges of the Supreme Court had 
clearly observed in All India Film Corpns. 
case 72 Pun. LR 578 = (AIR 1969 NSC 
185) (supra) that the principles of Section 
76 (a) of the Transfer of Property Act 
ordinarily applied to the management of 
agricultural lands and that these had been 
seldom applied in the case of urban pro- 
perty. The subject matter of the dispute 
in that case was a cinema building which 


was apparently a commercial property be- - 


sides being situated in the urban area of 
Jullundur City. This aspect of the con- 
troversy has further been considered by a 
Division Bench of our Court in Rashtaria 
Bartan Bhandar v, Hari Kishan Kasera, 
1966 Cur LJ 395, and by a Full Bench in 
Jagan Nath v; Mittar Sain, 71 Pun LR 606 
= (AIR 1970 Puni 104) (FB), In the Divi- 
sion Bench ruling, three exceptions to the 
general rule have been enunciated. The 
exception created by Section 76 (a) was 
found to be confined to leases of agricul- 
tural land only. It was clearly observed 
that different considerations apply in the 
matter of grant of leases of agricultural 
Jand when compared with cases of urban 
property. The protection against eviction 
afforded by the Rent Restriction Act was 
not given to a tenant of urban immovable 
property where the lease had been grant~ 
ed by a mortgagee whose interest in the 
property had been extinguished by re- 
demption. 

10. - The appellant has failed to 
prove the mortgagor’s express concurrence 
to the extension of the lease beyond the 
date of redemption, The appeal therefore 


Zila Parishad v., B. D. Kapur 


ALR 


fails and is dismissed, There is no order 
as to costs in view of the complicated 
questions of law involved. The appellant is 
granted two months’ time to vacate the 


shop, x 
Appeal dismissed. 
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_ First Appeal No, 342 of 1960 and Civil 
Mise, Nos. 245-C of 1961 & 527-C of 1972, 
D/- 23-5-1972 against decree of Tilak Raj 
coches Sub J. 1st Class Jagadhri, D/- 13-8- 


Index _Note:— (A) Limitation Act 
(1988), Article 145 — Suit to recover de- 
posit for due performance of contract is 
by no means governed by Article 115 — 
Article 145 clearly covers the case — In 
case of doubt, it would be Article 120, 
but never Article 145, 

Brief Note:— (A) A suit for return of 
security deposit is not for compensation 
for the breach of any contract, The de= 
posit remains a deposit whether the de- 
pository has a right to deduct anything 
therefrom or not, Thus suit governed by 
Article 145 or may be Article 120 but 
never by Article 115. (1907) 6 Cal LJ 535 
and (1961) 65 Cal WN 504 and ATR 1954 
Mad 101 and ATR 1955 NUC (All) 3551, 


“Followed. ATR 1953 Bom 79 and ATR 1960 


Assam 121, Referred to, ATR 1962 Pat 372, 
Not followed... (Paras 14, 19. 20} 
Cases Referred? Chronological Paras 
AIR 1964 Andh Pra 485 = (1964) 2 

Andh WR 21. State v. Isukapalil 


_ Gangaraju ; , 10 
ATR 1962 Guj 14 = (1961) 2 Guj 

LR 660, Harij Gram Panchayat v. 

Thakkar Lakhiram Ramji 10 
ATR 1962 Pat 372 = 1962 BLJR 

480, Union of India v. Gangadhar 13 


Mimraj ; 

(1961) 65 Cal WN 504 = ILR (1961) 
1 Cal 756, Gannon Dunkerley & 
Co. Ltd. v. Western India Thea- l 
tres Ltd. 8 
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Board v. Ambika Charan I2 
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AIR 1955 NUC (All) 3551, Datt Singh 
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AIR 1953 Bom 79 = 54 Bom LR 
829, Lingangouda Marigouda V. L. 
Paki 


ouda to 
AIR 1932 PC 165 = 59 Ind App 283, 
Nagendra Nath Day v. Suresh 
Chandra Dey l 6, 12 
1918 AC 583 = 87 LJ PC 92. John 
v, Dodwell and Co. Ltd, é E7 
(1907) 6 Cal LJ 535, Lala Gobind 
Prasad v. Chairman of Patna 
Municipality p 7 
with 


J. N. Kaushal, Sr. Advocate 
S. K. Jain for Appellant; J. K. & 
for Respondent, = 
SHARMA J:~ This appeal arises out 
of the following facts. 
=~ The plaintiff, being an approved 
contractor, submitted a tender on May 
3, 1954, in respect of the work for 
the metalling and tarring of Jagadhri- 
Bilaspur road miles 6 to 8/2260 and for 
the supply of burnt bricks, stone-metal 
ete, to the District Board Ambala, which 
has now been substituted by the Zila 
Parishad Ambala. The District Board 
(hereinafter called ‘the Board’) accepted 
the tender and communicated the necese 
sary sanction to the plaintiff vide its letter 
dated June 14, 1954. In terms of the agree 
ment between the parties. the plaintiff 
‘was required to give security for due per~ 
formance of the contract, He did so by. 
opening a Savings Fund Account in respect 
of Rs. 7033/~ in the Ambala City Post Of- 
fice on 4/5 August, 1954, and pledged 
this amount with the Board. The Chair- 
man of the Board was given authority to 
withdraw any amount from the said Sav~ 
ings Fund Account on the happening of 
certain events which showed that the 
plaintiff had failed to perform his part of 
the contract as stipulated in the agree- 
ment deed. The plaintiff claims to have 
completed the entire work in accordance 
with the terms of the agreement inter 
partes, He was made full and final pay~ 
ment of the bills submitted by him to the 
Board without any objection, After the 
completion of the contract, the plaintiff 
was entitled to receive the amount of secu- 
rity deposit which he had pledged in fav- 
our of the Board. When he made a de- 
mand in this behalf, he was informed that 
this amount had been adjusted towards 
compensation which had been imposed 
against the plaintiff as detailed below:— 
(a) The amount of com- 
pensation levied for the al- 
dJeged delay in connection 


Sd 


with supplies of material Rs. 6076.00 . 
(b) To amount of com- 
pensation levied for the al- 
leged delay in the comple- 
tion of jobs, consolidation 
etc. Rs. 957.00 
Total: Rs. 7033.00 
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2. As the defendant-Board refused 
fo refund this amount, the parties referred 
this matter to the Superintending En- 
gineer, Ambala, as the sole Arbitrator. 
The Arbitrator held that he had no juris- 
diction to entertain the dispute about the 
imposition of Rs. 6076.00 as the compensa- 
tion claimed against the plaintiff for the 
alleged delay in completing the work un- 
dertaken for the supply of material, Re- 
garding the second item of Rs. 957/-, the 
Arbitrator gave his award directing the 
defendant-Board to refund a sum of 
Rs, 947/< to the plaintiff after deducting 
Rs, 10/- only as the valid compensation. 
The plaintiff filed a suit in the Court of 
Subordinate Judge First Class, Jagadhri, 
claiming g sum of Rs. 706/-. The attack 
levelled against the withholding of 
Rs. 6076/~ as compensation levied for the 
alleged delay in connection with the sup- 
lies of materials was based. inter alia, on 
the following reasons:— 

(a) The act of the defendant in levy- 
ing the compensation in question is arbi- 
trary, capricious and unilateral, 

(b) No details of the said compensa= 
tion have been explained to the plaintiff. 

_. (c) The terms of the contract autho- 
Tising the defendant to impose compensa~ 
tion, being penal and inoperative. again 
time was not the essence of the contract 
and no compensation could be imposed, 

(d) In any case, the defendant had 
waived the terms in question and is now 
estopped from levying any compensation 
on that account. 

(e) The alleged compensation was not 
Imposed by any. valid resolution of the 
defendant-District Board, but by the 
Chairman of the defendant in his indivi- 


‘dual capacity. The -Chairman of the de- 


fendant had no such authority and hence 
his order imposing the compensation is 
illegal and not binding upon the plaintiff. 
(£) The alleged delay in the supply of 
the material was made for no fault of the 
plaintiff and. on the other hand. it was 
the direct result of the failure on the part 
of the defendant to perform its part of the 
contract inasmuch as it did not construct 
the roads in time over which the material 
was to be carried. 
_ _(g) If at all any compensation was 
leviable, it could be levied only in res- 
pect of that part of the contract, the exe- 
cution of which was delayed, and not on 
the entire contract, 

_ 3. The defendant-Board filed a 
written statement in which it was alleged 
that the plaintiff was to supply stone- 
metal and burnt bricks on the road by 
January 5, 1955. This date was extended 
by one month and ten days but the plain- 
tiff failed to complete the job even within 
the extended time. He finished the sup- 
ply only on ae 28, an: The sereen- 
ings were insufficient. e plaintiff sup- 
plied only 2204cft. as against the con- 
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tracted quantity of 4404cft. The mate- 
rial was largely mixed with earth and con- 
tained only one half of screening. It was 
further alleged that the time was the 
essence of the contract and the plaintiff 
rendered himself liable for compensation 
because he failed to perform his part of 
the contract within the time fixed and the 
compensation had been levied properly. 
The learned trial Court framed the follow- 
fing issues on the pleadings of the par- 


ties:— 

(1) Whether the plaintiff supplied the 
material to the defendant within the stipu- 
Jated period or within the period as ex- 
tended by the defendant? g 

(2) If not, whether the delay in sup- 
ply of material was caused for no fault of 
the plaintiff and to what effect? 

' (3) Whether such delay was caused on 
account of defendant’s fault? . 

(4) Whether the defendant had waiv- 
ed such delay? 2 

(5) Whether the condition imposing 
penalty on the plaintiff for delay in sup- 
Bly ot material was penal and as such 
voi ` 
(€) Whether the time was not the 
essence of the contract for supply of mate= 

del? 

__ (7) Whether the defendant was justi- 
fied in imposing a penalty of Rs, 6076/- 
‘on the plaintiff for the delay in supply of 
material. If not. what should be the cor- 
rect amount? 

(8) Whether the said penalty-had been 
validly imposed by or on behalf of the 
defendant? 

(9) Whether the defendant served a 
show-cause notice on the plaintiff before 


imposing the penalty of Rs, 6076/~, Lf not. 


its effect? . 
(Contd. on next Col.) 
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_ 10) Whether and if so to what amount 

is the plaintiff entitled on account of ine ` 

terest? . 
(10-A) Is the suit within time? 
(11) Relief. 


4, The learned trial Court decided 
issues Nos. (1) and (5) against the plaintiff 
and decided all the other issues in his fav- 
our. Asa result of this decision, the plain- 
tiff was granted a decree for the recovery 
of Rs 6076/- with proprotionate costs 
against the defendant-Board, 


5. The defendant Board has come 
în appeal before this Court, The learned 
counsel for the appellant has mainly chal~ 
lenged issue No. (10-A) which relates ‘to 
the question of limitation, According to 
him, the respondent was required under 
he contract to supply the materials up +0 
February 13. 1955. Under this contract, 
he deposited the security for its due per- 
formance. If the Board refused to return 
him the security, then his case would be 
one for compensation for the breach of a 
contract and hence governed by Article 115 
of the Limitation Act (hereinafter called 
tthe Act.) On the other hand the learned 
counsel for the respondent has submitted 
that the security deposit, whether it is in 
connection with the due performance of a 
contract or not, remains a deposit in the 
eyes of law and the suit would be govern- 
ed by a specific Article of the Act on the 
subject, ie., Article 145 of the Act. He 
further added that in case Article 145 was 
held not to apply, then the suit will be 
governed by the residuary Article, ie. 
Article. 120 of the Act. Im order to pro- 
perly appreciate the points in controversy, 
ït becomes necessary to notice the relevant 
provisions of the statute— 


“Description of suit. Period of Limi- Time from which period begins 
. station. - tO run. 

115: For compensation for the breach Three years: When the contract is broken, or (when there 
of any contract, express or are successive breaches) when the breach 
implied, not in writing “regis« in respect of which the suit is instituted 
tered and not herein specially oceurs, or (where the breach is continuing) 

yovided for, when it ceases 

120: Suit for which no period of Siz years When the right to-sue accrues. 


limitation is provided elsewhere 
in this schedule. 

345: Against a depository or pawn to 
recover moveable property 
deposited or pawned. a 

6. After interpreting the provisions 

of the Act, the Courts have enunciated 
certain salutary principles. In Nagendra 
Nath Day v. Suresh Chandra Dey, AIR 
1932 PC 165, it was held that “the fixation 
of periods of limitation must always be to 
some extent arbitrary, and may frequently 
result in hardship, But in construing such 
provisions equitable considerations are out 
of place, and the strict grammatical mean: 
ing of the words is the only safe guide,’ 

We have to see with reference to the suit 

filed by the plaintiff-respondent the quess 


Thirty years Tho date of the deposit or pawn. 


/ $ 

tion of applicability of either of the afore- 
mentioned Articles of the Act. If the suit 
filed by him could be called a suit for 
compensation or damages, then obviously 
‘Article 115 of the Act would apply. But 
if the suit is ome for the return of security 
deposit, then we cannot invoke this Article 
which is of a general nature and have to 
examine the language employed by other 
Articles of the Act for determining their 
applicability in the light of the principles 
enunciated by the Privy Council In Nagen- 
dra, Nath Dey’s case (supra). 
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7. In Lala Gobind Prasad v. Chair- 
man of Patna Municipality, (1907) 6 Cal 
LJ 535, the controversy arose on, the basis 
of the following facts, The petitioner in 
that case was appointed as Neib Buxi in 
the Patna Municipality and, deposited 
Rs. 100/- as security for the faithful and 
careful discharge of his duties. The post 
held by him was abolished and his services 
were dispensed with, Shortly afterwards, 
the accounts were examined and it was 
found that nothing was due from the peti- 
tioner. Subsequently, he asked for the 
refund of the deposit but his application 
was refused, In a suit filed by him for the 
refund of the security, that Municipality 
set up the bar of limitation by asserting 
that his suit was barred under Article 120. 
Mookerjee, J.. after m g an elaborate 
discussion of the points involved in the 
controversy came to the conclusion that 
moveable property as mentioned in Art~ 
cle 145 of the Act also included money 
and er observed.— i l 

“It further appears that there is not, 
in point of principle, any substantial diff- 
erence between the two cases in one of 
which a Government security. and in the 
other, a sum of money. is deposited, for 
the faithful discharge of the duties under- 
taken by the depositor. and there is no 
intelligible reason why two different pe- 
riods of limitation should be applicable 
to the two cases in each of which the de~ 
positor seeks for the return of his deposit 
after his service has terminated, If a 
Government security or a sum of money 
is delivered to be held as security for the 
performance of some engagement, and 
upon the express or implied understand- 


Ing that the thing deposited is to be res. 


tored to the owner as soon as the engage- 
ment has been fulfilled, the person with 
whom the deposit has been made may 
rightly be treated as a depository within 
the meaning of Article 145 of the Second 
Schedule of the Limitation Act.” 


8. In Gannon Dunkerly & Co. Ltd. 
v. Western India Theatres Ltd., 1961-65 
Cal W Notes 504 a building contractor was 
called upon to deposit a sum of Rs. 7000/- 
as security with the architects for the due 
performance of the contract of building. 
When the work was finished the contrac~ 
tor demanded his security back which was 
refused, On a suit filed by him, the 
question arose whether Article 115 or 145 
of the Act applied to the case. After mak- 
ing an exhaustive analysis of the rele~ 
vant case law on the point. Bose, J.. ob= 
Served as under ~— 

“Now a deposit made as security for 
due performance of a contract is refund~ 
able whether it is coupled with a promise 
or agreement to repay it or not, Even if 
nothing is agreed as to its repayment at 
the time the deposit is made, the obliga- 
tion to repay arises upon the proper per- 
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formance of the engagement by reason of 
the very nature of the transaction of de- 
posit. If an express agreement is entered 
into for repayment of the deposit, the 
transaction still remains a deposit and its 
nature is not thereby altered, The es- 
sence of the cause of action for a suit for 
refund of a deposit is not the breach of 
the contract to repay it, but the fact 
that the transaction is a deposit which by 
its very nature is refundable. The per- 
son who holds the deposit and the per~ 
son on whose behalf or for whose benefit 
the deposit is held as security are liable 
to refund it because it is a deposit, They 
are both in the position of depositories. 
So my conclusion is that the Article appli- 
cable . is Article 145 of the Limitation 
Act and if for amy reason this Article can- 
not be held to be applicable, there is no 
doubt that Article 120 is applicable to this 
case.” 
9. In Ahilyamba Chatram v. R. 
Subramania Ayyar, AIR 1954 Mad 101, 
the question arose whether a suit filed by 
an employee against his employer for the 
refund of security deposit made in 
respect of due performance of the contract 
of service was governed by Article 120 or 
145 of the Act. On a consideration of 
the earlier cases decided by that Court 
and some other Courts the learned Judge 
came to the conclusion that the suit would 
be governed by Article 145 of the Act. 
This case was later on considered by a 
earned single Bench of the Allahabad 
High Court in Datt Singh v. Srihar Singh, 
AIR 1955 NUC (Al) 3551. ` The commen-= 
tator has digested the observations made 
y the learned Judge in the following 
terms:—. ` 
_ The claim for a return of the de- 
posit money cannot by any stretch of the 
‘anguage of Article 115 be considered as a 
Sult for compensation for breach of any 
contract, When an employee makes a de- 
posit for due performance of his duties, 
the deposit is in the nature of a trust and 
the proper Article in such a case is Arti- 
Cle 145 which provides for a greater pe- 
riod of limitation than Article 120. Even 
if Article 145 is not applied, there is no 
yer Trom the conclusion that me other 
icle applicable to a case of this type 
is Article 120.” l 


10. The question regarding the apa 
plicability of the various Articles of the 
Act in suits for money deposited as se- 
curity for due performance of the contract 
came to be considered also in Harij Gram 
Panchayat v, Thakkar iram Ramii 
ATR 1962 _Guj 14. The learned Judge 
noticed with approval the observations 
made by Chagla C. J. in Lingangouda 
Marigouda v, Lingangouda Fakirgouda, 
AIR 1953 Bom 79. which are to the ef- 
fect that Article 62 should be more strict- 
ly construed because a liberal construc- 
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tion would result in more plaintiff 
losing in a large number of cases on the 
ground of limitation. and if this Article 
was strictly construed, then the suit would 
fall under Article 120 which gave to the 
plaintiff alonger period of limitation. Art. 
120 was held to be applicable for such 
suits. It may, however, be noticed that 
the learned Judge did not consider the 
effect of Article 115 in that case. 


1i. In Jorhat Local Board v. Ama 
bika Charan Saikia, AIR 1960 Assam 121, 
it was held that a suit for recovery of 
provident fund from a Local Board was 
governed by Article 120 of the Limitation 
Act because no specifie Article was appli- 
cable, The question of applicability of 
Article 115 was expressly considered in 
this case. 

12. On a perusal of the above» 
mentioned authorities, it becomes abun-~ 
dantly clear that in case of suits for re- 
turn of security deposits. whether they 
are made for due performance of a con- 
tract of service or of works, the Courts 
were inclined to hold that Article 145 of 
the Act applied. This interpretation also 
appears to be in accord with the princi- 
ples enunicated by the Privy Council in 
Nagendra Nath Dey’s case AIR 1932 PC 
t65 (supra). 


13. The learned counsel for the 
appellant, however, relied upon_a Division 
Bench judgment of the Patna High Court 
in Union of India v. Gangadhar Mimraj, 
AIR 1962 Pat 372, In that case the plain- 

iff had entered into a contract with the 
Railway authorities to supply some goods, 
In respect of that contract the plaintiff 
had deposited Rs, 2500/- as security 
money, This security money was forfeited 
by the Railway authorities on account of 
some default alleged to have been commit- 
ted by the plaintiff, The Court considered 
the question of applicability Arts, 115, 120 
and 145 of the Act and came to the con-= 
clusion that Article 115 applied. The rea-= 
sons which influenced the learned Judges 
to come to this conclusion can be inferred 
from the following passage’ — 


“In these suits, the Railway adminis- 
tration had the authority under the con- 
tracts to recover from the plaintiffs any 
cost which the Railway administration may 
have to incur for failure to perform the 
contracts within the stipulated periods 
from any money due to the plaintiffs by 
the Railway administration and/or for- 
feit the security deposits in whole or in 
part. In fact, in the case of D. D. Kapoor, 
the Railway administration did deduct 
from the security money the penalty 
imposed upon him for his failure to exe- 
cute the contract within the stipulated pe- 
riod. Therefore, in these two cases, 
the deposits were made, as observed by 
Fry. L. J.. for two purposes, first, as an 
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earnest to bind the bargain so entered in= 
to and also as a part payment, In such 
circumstances, the limitation cannot be 
said to run from the date of the deposits. 
The limitation will run obviously from 
the happening of the given contingency 
that is, performance or non~performance of 
the contract which must be later than the 
date of the deposit, The Limitation Act 
provides for time running only after the 
Cause of action had arisen and on this 
view alone Article 145 must be held tobe 
inapplicable in the’ instant case.” 

14. With utmost respect to the 
Tearmed Judges, who decided this case, we 
are of the view that the deposit remains 
a deposit whether the depository has a 
right to deduct anything therefrom or 
not, or whether the cause of action for 
realising this deposit accrues on a subse- 
quent event. For interpreting the provi- 
sions of the Articles of the Act the en- 
tries in columns 1 and 2 have to be read 
together and the words appearing therein 
have to be given their natural meaning. 
If this principle is accepted, then it can- 
not be said that a person who brings in a 
suit for return of the security deposit or 
a part thereof actually brings in a suit for 
pupennston for the breach of any con- 
tract. 


_ 15. The other decision relied upon . 
by the learned counsel for the appellant 
is State of Andhra Pradesh v. Isukapalli 
Gangaraju, AIR 1964 Andh Pra 485, In 
that case the plaintiff had obtained an 
excise contract from the Government in 
respect of which he also made a security, 
deposit. This . security deposit was for- 
feited on the basis of the breach of one 
of the clauses of the licence. The learned 
Judge observed as follows'—~ f 

“Therefore, I hold that, to the pres 
sent case, which is a suit for money il~ 
legally collected by the Government from 
the plaintiff, Article 62 of the First 
Schedule to the Indian Limitation Act ap- 
plies, The cases, which are binding on me, 
have pointed out that when the money 
was received by the defendant, it need 
not have been in fact received for the 
plaintiff's use. When the exaction is il- 
legal, the Court applies a fiction that the 
defendant received the money for the 
plaintiffs use, because the defendant in 
justice and equity is bound to refund it 
pote plaintiff and has no right to’ retain 

16 With great respect to the 
learned Judge. we are of the view that 
a deposit lawfully made under a contract 
cannot be equated with money illegally 
collected. Besides, we find it difficult to 
import fiction of common law relating to 
money received by the defendant for the 
use of the plaintiff. Obviously when se- 
curity is deposited for due performance of 
a contract, the depository has a right to 
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take something out of it in accordance 
are the terms of the contract, In this 
situation, it cannot be said that the de- 
posit was for the use of the depositor 
only. 


17. In R. S. A. No. 229-P of 1955 
(Thakar Dass Kishan Chand v. State of 
Pepsu), decided on 98-9-1959, the Director 
of Civil Supplies in the former State of 
Pepsu issued a notification making a levy 
of one per cent on _ the ex-mill price of 
cloth obtained by the dealers for sale in 
purported exercise of powers under the 
Pepsu Cloth Distribution Order of 1948. 
This levy was subsequently found to be 
illegal, ‘The dealer filed a suit for the re~ 
alisation of the sum levied against him by; 
the Government and the same was dis- 
missed by the trial] Court and the lower 
appellate Court on the ground that the 
suit was barred by limitation, Mehar; 
Singh. J., as the learned Chief Justice 
then was. considered the relevant authori 
ties in great detail and came to the con+ 
clusion, that Article 62 of the Limitation 
‘Act was not applicable to such a case. It 
was held that the suit would be governed 
by Article 120 of the Limitation Act, In 
coming to this conclusion, his Lordship: 
relied upon the following passage appears 
ing in 1918 AC 563:— 


“Under principles which have always 
obtained in Ceylon, law and equity have 
been administered by the same Courts as 
aspects of a single system, and it could 
never have been difficult to treat an 
action analogous to that for money had 
and received as maintainable in all cases 
‘where the defendant has received money 
‘which ex-aequo et bono he ought to re- 
fund.’ If, as in Ceylon, thereis no neces- 
sity to find an actual contract or to im~ 
pute the fiction of a contract, inasmuch 
as every Court can treat the question as 
one not merely of contract, but of trust 
ffund where necessary, there is no diffi- 
culty in extending the remedy to all the 
cases covered by the words just quoted.” 


18. After considering this judg- 
ment the learned Judge held that the au~ 
thorities which took the contrary. decision 
did not take into consideration the above- 
mentioned judgment of the Privy Council 
in which it had been emphasised that so 
í as the Courts situated outside England 
were concerned it was not necessary to 
find an actual contract or to impute the 
fiction of a contract in the case of collec- 
tions made which were not supportable 
by law because in such actions the relief 
could be granted on the ground that the 
money so collected was a trust fund. The 
Letters Patent Appeal against this judg- 
ment was dismissed in limine. Thus, so 
far as this Court is concerned, the settled 
view is that Article 62 of the Limitation 
Act cannot be invoked in such cases, 
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19. The above-mentioned discus- 
sion will show that there is overwhelming 
judicial opinion in favour of the applica- 
bility of Article 145. Even if it may be 
assumed that the deposit contemplated by 
Article 145 of the Limitation Act was of 
the type which was exclusively for the 
use of the depositor, the suits for recovery 
of such deposits could not fall under Arti- 
cle 115 of the Act. i 

20. Such a suit though relating to 
a deposit would fall under the residuary 
‘Article 120 of the Act. For the purposes 
of this suit it is not necessary to decide 
the conflicting claims of Articles 145 and 
120. It is agreed by the parties that if 
Article 120 applies, then the suit filed by 
the plaintiff-respondent is within time. In 
agreement with the decision given by the 
learned trial Court. we hold that the suit 
filed by the plaintiff-respondent was not 
barred by limitation, 

21. The other points involved in 
the controversy were not seriously chal- 
lenged before us, The learned trial Court 
came to the conclusion that there was 
excessive rainfall during the relevant pe- 
riod which caused delay in the perfor- 
mance of the contract, The appellant was 
also held not have afforded reasonble help 
to the respondent for doing his job. The 
contract in dispute was not commercial 
contract and in view of the extensions 
granted by the appellant itself, it cannot 
be held that time was the essence of: the 
contract, No serious infirmity has been 
brought to our notice regarding these 
findings arrived at by the learned trial 
Court. 

22, _ For the reasons mentioned 
above, this appeal fails and is dismissed 
with costs. 


C. M. 245-C of 1961 is also dismissed. 


S. S. SANDHAWALIA, J:— 


23. 
T agree, 


Appeal dismissed. 
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D. S. Nehra with S. S, Mahajan, for 
Petitioner; S. K, Jain, for Advocate< 
General, Punjab, for Respondent No 1. 


ORDER.— The petitioner was elected 
as President, Municipal Committee, Ram- 
pura Phul, District Bhatinda, and the pro-= 
ceedings of the meeting of April 6, 1970, 
in which the election took place, were 
quashed by the State Government respon- 
dent by an order dated June 23, 1970, 
purported to have been passed under: 
Section 236 of the Punjab Municipal Act, 
1911 (hereinafter referred to as the Act). 
Civil Writ No, 2309 of 1970 preferred by 
the petitioner was allowed by a Division 
Bench of this Court and the notification 
annulling the said preceedings quashed. 
The State Government has in exercise of 
powers conferred on it by the Act, fram- 
ed Municipal Election Rules..1952 (des-. 
eribed hereafter as the Rules). Election 
to any office in a Municipal Committee 
cannot as enjoined in Rule 52 be called in 
question except by an election petition 
presented in accordance with the rules. 
A petition in this behalf must contain a 
statement in concise form of the material 
facts on which the petitioner relies to 
challenge the election and there are then 
some other procedural formalities requir- 
ed to be complied with, like deposit of 
security ete. Non-compliance with the 
rules could result in dismissal of the elec- 
tion petition. Rule 59 requires that an 
enquiry shall be held in a place accessible 
to the public and that notice of the time 
and place of enquiry is given to the par- 
ties not less than seven days before the 
first day of the enquiry. The grounds for 
declaring election void are stated in Rule 
63 which is not necessary to reproduce for 
the purposes of the present writ petition. 
The State Government has by virtue of 
Rule 68 been conferred a power to order 
an enquiry suo motu into the conduct of 
any election if there is reason to suspect 
that a corrupt practice or material irregu- 
larity has been committed, It will be use- 
ful to reproduce the said rule at this 
stage in extenso: 

“The Punjab Government may of its 
own motion direct an enquiry to be held 
into the conduct of any election if there 
is reason to suspect that a corrupt prac- 
tice or material irregularity has been com- 
mitted and the case shall be dealt with 
so far as may be in the manner prescrib- 
ed in these rules.” 


2. To appreciate the origin and 
nature of the instant dispute, which has 
a chequered history, it is necessary to 
state a few more facts. Elections to the 
Municipal Committee were held in Octo- 
ber. 1967. and thirteen members were 
elécted. The State Government at one 
stage nominated a President. but this no- 
mination was quashed by an order of this 
Court made on April 3, 1970, in Civil 
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Writ No. 3014 of 1969. A meeting was 
then held on April 6, 1970, to elect anew 
President to which office the petitioner 
successfully contested, The proceedings 
Of. the meeting were, however, considered 
by the State Government to be irregular 
and it annulled those proceedings under 
Section 236 of he Act. is action 
was impugned in a writ petition (Civil 
Writ No, 2309, of 1970) rT six 
of the Municipal Commissioners, an ob= 
jection was taken that the correct course 
for the State Government to nullify the 
election of the President was to take ac 
tion under Rule 68, if so advised, and 
not to proceed under Section 236 of the 
Act, No opinion was expressed by the 
Bench as to whether an action under Rule 
68 was competent since no such issue 
arose in that case, The writ petition was, 
however, allowed. The State Govern~ 
ment respondent afterwards issued to the 
petitioner the impugned notice dated 
March 17, 1971 (Annexure ‘H’) calling. 
upon him toappear in the office of the 
Municipal Committee, Rampura Phul on 
the next day i.e., March 18, 1971, at 10 A.M 
and produce his defence about a coms ` 
plaint, A copy of the complaint was at~ 
tached with the notice which purported to 
be on behalf of the Deputy Director, 
Local Government, who, as stated therein 
been appointed as Election Commissioner 
under S. 247 of the Act read with the afore+ 
said R. 68. The complaint had been addres 
ssed by some Municipal Commissioners 
to the Minister, Loca] Government, Punjab, ` 
in which a suggestion was made that the 
writ petition of the petitioner having been 
accepted and the order of the State Gove 


_@rnment annulling proceedings of the 


meeting of April §, 1970, quashed, the 
Government should better take action 
under Rule 68 as the petitioner was elec 
ted as President in a meeting characteriss 
ed by them as illegal, No particulars of 
any irregularity are stated in this com~ 
plaint, a copy of which has been appended 
to the writ petition as Annexure “H/I”, Tt 
is not disputed that Annexures “H” and 
“H/I” are correct copies of the notice and 
the complaint respectively, as served on 
the petitioner and which formed the basis 
of the proposed enquiry under Rule 68. 
Earlier at one hearing, learned counsel 
for the State, Mr, S. K. Jain, obtained an 
adjournment from this Court to verify if 
Annexure “H/T” was really the correct 
copy of the complaint. but when the case 
was taken up again he conceded that there 
is no other complaint on the record which 
could be said to have heen served on the 
petitioner. Notice’ (Annexure “H”) was 
received by the petitioner on March 16, 


1971, and he addressed a communication 
to the Secretary. Local Bodies, protesting 
against the appointment of Inquiry Officer 
“regarding his election. 


mna san aaa 
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Amongst other objections, one relat- 
ed to short notice and it was specifically 
urged that the notice being too short he 
could not study the record or engage a 
counsel, Allegations were made against 
the Akali Government which was stated 
to be prejudiced against him as he be- 
longed to the Congress Party. Initiation 
of the action after the lapse of about one 
year of the election was alleged to peer 


indication of the mala fides of the 


Government. It is common ground that 
the petitioner did not associate with the 
inquiry. He asked for time to enable him 
to get legal advice andit was further pray- 
ed by him that instead of the Deputy Di- 
rector, from whom he did not expect jus= 
tice, the inquiry be held by a Judicial 
Magistrate, Beyond dispute action had 
been taken against the peti- 
tioner under Section 236 of the Act but 
the same having been found to be with- 
out jurisdiction proceedings under Rule 68 
of the Rules started and the impugned no- 


originally 


tice issued in pursuance of such action. 


There are admittedly two methods 
provided for setting aside election to an 
office in a municipality and they are, (1) 
by an election petition under Rule 52, and 
(2) by the Government acting suo motu 
under Rule 68, Rule 52 provides that . 
“no election shall be called in question 
‘except by an election petition presented in 
ith these rules.” The subse 
quent rules prescribe the method how the 
election is actually to be called in ques- 
tion, The requirements of an election 
petition and the authorities who are com= 
petent to entertain it are stated in Rule 53. 
Election petition against the return of the 
President or Vice-President, as in the case - 
of other election petitions, has to be in 
writing signed by, a person who was a 
candidate at the election or by not less 
than five electors, As to what should be 
the contents of such a petition, they are 
Stated in Rule 54, one of which is that 
it must contain a statement in concise 
form of the material facts on which the 
petitioner relies in order to challenge the 


accordance with 


election. 


petitioners, the State Go 


it reads as under:— 


y After necessary scrutiny and 
compliance with certain other formalities 
like the deposit of security for costs that 
may become payable by the petitioner or 
3 ate Government appoints . 
an Election Commission to hold an inquiry 
fnto the allegations made in the election 
petition. The procedure of inquiry fs 
stated in Rule 59 and it is enjoined 
therein that the place of enquiry shall be 
such to which the public have free access 
and notice of the time and place of enquiry 
shall be given to the parties concerned 
mot less than seven days before the first 
day of the enquiry, The grounds for de- 
claring an election void are enumerated 
in Rule 63. It will be useful to repro- 
duce Rule 63 for facility of reference and 
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«63. Grounds for declaring election 
void— (1) Save as hereinafter provided in 
these rules if in the opinion of the Com~ 
mission— . 

(a) the election of a returned candi- 
date has been procured, or induced or the 
result of the election has been materially 
affected by a corrupt practice, or 

(b) any corrupt practice specified in. 
sub-clause (i) (ii), or (iii) or (iv) of 
clause (a) of rule 51 has been committed, 


(c) there has been any material ir- 
regularity, or : 

(d) the election has not been a free 
election by reason of the large number 
of casesin which the corrupt practices spe- 
cified in sub-clause (i) or (ii) of clause (a) 
of the Rule 51 have been committed by 
a candidate or an agent of a candidate or 


. a person acting with the connivance of a 


candidate or such agent or any person 
who is not a candidate or an agent of such 
candidate or a person acting with the con- 
nivance of a candidate or such agent, the 
Commission shall report that the election 
of the returned candidate shall be deem- 
ed to be void. 

_ (2) If the Commission reports that a 
returned candidate has been guilty by 
an agent of any corrupt practice which 
does not amount to any form of bribery 
other than treating as hereinafter explain- 
ed or to the procuring or abetment of 
personation, and if the Commission further 
ee that the candidate thas satisfied 

x] a —e J s ng 


(a) mo corrupt practice was committ- 


ed at such election by the candidate and 


the corrupt practices meritioned in the re- 
port were committed contrary to the 
orders and without the sanction or conni- 
vance of such candidate, and 


(b) such candidate took all reasonable 
means for preventing the commission of 
corrupt practice at such election, and 


, (© the corrupt practices mentioned 
im the said report were of a trivial, un- 
important and limited character and did 
not materially affect the result of the 
election, and 

(d) in all other respects the election 
was free from any corrupt practice on 
ithe part of such candidate, then the Com- 
mission may report that the election of 
such candidate should not be deemed to 
be void, 

_ Explanation— For the purpose of 
this sub-rule “treating” means the in- 
curring in whole or in part by any per- 
Son of the expense of giving or providing 
any food, drink, entertainment or provi- 
sion to any person with the object direct- 
ly or indirectly of inducing him or any 
Other person to vote or refrain from vot- 
ing or as a reward for having voted or 
refrained from voting.” 
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_ 3. On the completion of the in« 
quiry, the Commission submits a report to 
the State Governmen; pointing out whe- 
ther the returned candidate has, in its 
opinion, been duly elected, and this re- 
port shall have regard to the provisions 
of Rule 63, When the charge is of a cor- 
rupt practice, the Commission must in his 
report give a finding whether a corrupt 
practice is proved to have been committed 
and the names of all persons, if any, who 
have been proved at the inquiry to be 
guilty of any corrupt practice and the na~ 
ture of such practice has also to be spe~ 
cified, Then comes Rule 68 to which a 
reference has already been made above. 
This rule is not intended to give unbridl- 
ed, arbitrary or despotic power to — the 
State Govt, to proceed in any manner 
it chooses while acting suo motu to direct 
an inquiry into the conduct of any election 
or to set aside an election on grounds 
other than those specified in Rule 63. 
Before proceeding under Rule 68, it has 
first to be satisfied that there is reason 
to suspect that a corrupt practice or 
material irregularity has been committed 
though it is its own satisfaction. As soon 
as the State Government is satisfied that 
an inquiry into an election is necessary it 
can act on its own and direct an inquiry. 
The case has to be dealt with afterwards 
as far as possible in the manner precrib- 
jed in the rules. The rules give procedure 
for an inquiry into an election petition 
and there are no-other rules in regard to 
an inquiry ordered under Rule 68, A plain 
reading of Rule 68 leads to an irresistible 
conclusion that the obvious intention of 
the rule making authority is that the pro~ 


hold an inquiry under Rule 68 must in 
substance conform to what is required 
when an election is challenged by an 
election petition, The broad features of 
such procedure are that a concise state- 
ment of material facts alleged against the 
elected person and on which reliance is 
placed, whether by the Government acting 
under Rule 68 or by the person filing the 
election petition. must be communicated to 
him to enable him to rebut the same, He 
must also be provided adequate opportu- 
nity to furnish an explanation or, in other 
words, a return to what is stated against 
him. Notice in this regard must be given 
not less than seven, days before the first 
day of the enquiry as stated in Rule 59. 
An inquiry under Rule 68, as in the case 
of an election petition, is a quasi-judicial 
proceeding andforthat reason too the 
procedure adopted therein must conform 
to the well-established norms of natural 
justice and a reasonable opportunity to 
meet the allegations afforded. An oppor~ 
tunity will be illusory and not real if rea~ 
sonable time is not given to the person 
proceeded against to prepare this defence 
and file a reply to the averments made 


- 





[Prs. 3-4] Ram Sarup v. State (H. R. Sodhi J.) 


cedure adopted by a person directed to - 


A. L R. 


against him, The inquiry officer must 
also be one who is acting without bias. It 
is equally well-understood that no mate- 
rial or evidence can be used against a per- 
son about which he did not have a reas 
sonable opportunity to show cause. 


” 4, In the instant case, I have given 
my careful thought to the matter and am 
firmly of the view that the action under 
Rule 68 and the impugned notice issued 
by the Inquiry Officer in pursuance of 
such action did not satisfy the require- 
ments of law and the notice is violative 
of the rules of natural justice, apart from 
being contrary to the spirit and substance 
of the rules. A complaint. translation 
whereof is Annexure “H/I”, was handed 
over to the Minister, Local Government 
Department, by a few persons claiming to 
be members of the Municipal Committee. 
All that is stated therein is that the Pun- 
jab and Haryana High Court had quashed 
the order of the State Government pass- 
ed under Section 236 and that because 
the election was made in an illegal meet- 
ing, action under Rule 68 be taken, No 
details or particulars of any irregularity 
are stated in the complaint, The State 
Government directed the Deputy Director 
Loca] Government Department, to hold an 
inquiry under the said rule and he issued 
a notice dated 17th March, 1971 (Annex- 
ure “H”), with a copy of the complaint 
appended to that notice, calling upon the 
petitioner to appear before him in the of- 
fice of the Municipal Committee, Rampura 
Phul, on 18th March, 1971, at 10 A. M. 
and produce his defence about the com- 
plaint. It passes one’s comprehension as 
to what could be said to ‘have been:stated 
in the complaint to which any defence 
could possibly be produced, No facts are}, 
stated, All that is mentioned is that the 
petitioner was elected in an illegal meet-] 
ing, Again, not even twenty-four hours 
were given to the petitioner to present his 
case against the most vague and indefinite 
allegation, When the petitioner asked for 
time to enable him to engage a lawyer 
who could study the case and get prepared 
a proper statement. no opportunity was 
allowed to him. He pointedly requested 
fin his letter that the notice was too short 
and that in the ends of justice he should 
be given time. He also protested against 
the inquiry being held by the Deputy Di- 
rector who was an officer under the Akalil 
Government as it has been his case that 
he had been elected as President on the 
Congress ticket and Akali Party were 
not tolerating him. The Deputy Director 
was performing a quasi-judicial function 
in holding an inquiry into the conduct of 
election of the petitioner and he was 
duty bound to act in accordance with the 
rules of natural justice. There was, in 
my opinion, not even semblance of fair 
play and just approach with a desire to 
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sift truth, Action under Rule 68 had to 
be in conformity with the Rules and they 
too require a notice of at least one week 
under Rule 59. When the charge levelled 
against a person is vague, there is On the 
face of it a denial of reasonable opportu~ 


. nity as no one can defend himself against 


an allegation which is shrouded in mys- 
tery. The manner in which notice was 
given and inquiry sought to be conducted 
do create an impression on my mind that 
the State Government was already pre- 
determined and its action under Rule 68 
was not bona fide. 


5. For the foregoing reasons, the 
writ petition is allowed with costs and 
the impugned notice on which the inquiry 
is to be conducted against the petitioner 
quashed, The petitioner is entitled | to 
continue in office as President of Munici- 
pal Committee, Rampura Phul, till remov- 
ed therefrom in accordance with law. The 
costs are assessed at Rs. 150/-. 


Petition allowed. 
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Mst. Rattan Devi and another, Appel- ` 


Iants v, Surain Singh, Respondent, 


Second Appeal No. 1190 of 1961, D/- 
7-8-1972, from decree of Hari Kishan 
Mehta Sr. Sub J. with enhanced Appel~ 
late Powers, Hoshiarpur, D/- 9-5-1961. 


Index Note-— (A) Limitation Act 
(1908), Arts. 113, 116, 143 — Suit for re- 
covery of equivalent land by specifie per- 
formance — Art. 113 applies and not Art. 
116 or 143. 

_ Brief Note:-— (A) The reasons are? 
Art. 116 does not apply to compensation 
payable in terms of money as in Section 
73 of the Contract Act. A covenant that 
in case land sold cannot be conveyed þe- 
cause of defect in title the vendee would 
be entitled to substitution of an equiva- 
lent land cannot be construed as a condi- 
tion subsequent attracting twelve years 
limitation in Art, 143. Thus, suits which 
are essentially for specific performance of 
contract-terms ought to be filed within 
three years (Art, 113) from the date the 
plaintiff was deprived of the possession 
of land without substitution by equivalent 
land. AIR 1929 Ali 293 Distinguished, 

7 š (Paras 7, 9) 
Cases Referred: Chronological Paras 
ATR 1929 All 293 = 1929 All LJ 433, 
Hanwant Rai v. Chandi Prasad 
AIR 1922 Lah 198 = ILR 2 Lah 
376. (FB). Mahomed Ghasita v. 
Siraj-ud-din 


AQ/DQ/A323/73/RSK 
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(1899) 9 Mad LJ 137 Veera Pillai 
v. Poonambala 10 
(1889) ILR 11 All 27 = 1888 All 
WN 254 (FB), Hari Tiwari v, 
Raghunath Tiwari 12 


Munshwar Puri for Appellants; O. P. 
Floshiarpuri, for Respondent, 

JUDGMENT.— This appeal has been 
filed against the judgment and decree of 
the Senior Subordinate Judge, Hoshiarpur . 
dated May 9, 1961 by which he accepted 
the appeal and decreed the suit of the 
plaintiff for possession of land in dispute. 


2. The facts which have been 
stated in the plaint, briefly, are that Tara 
Singh husband of defendant No. 1 and 
Nasib Singh defendant No. 2 (hereinafter 
referred to as the vendors) sold the land - 
in dispute to the plaintiff for a considera- 
tion of Rs, 5,000/- by a registered sale~ 
deed dated June 11, 1946. There was a 
provision in the deed that in case the 
plaintiff was deprived of any portion of 
the land, he would be entitled to make up 
the deficiency of that area from the other 
land of the vendors, After the sale, Ran- 
dhir Singh, Kamla Devi and Shakuntla 
Devi instituted a suit for possession of 
land against the plaintiff and vendors on 
the ground that they were co-sharers in 
the land sold and were entitled to 5 
kanals 11 marlas of land which was their 
share in the property sold, That suit was 
decreed in their favour on the basis of a 
compromise arrived at between the parties 
The present suit has been instituted by 
the plaintiff for possession of 5 kanals and 
11 marlas of land on the ground of the 
aforesaid covenant between the parties 
on the plea that he had been deprived of 
5 Kanals and 11 Marlas of land out of the 
land purchased by him. The defendants 
contested the suit and stated that in view 
of the compromise between Surain Singh 
plaintiff and the plaintiffs in the earlier 
suit, this suit was not maintainable, They 
also raised an objection regarding limita- 
tion, On the pleadings of the parties 
following issues were framed:— 

1. Whether the suit is within time? 

2. Whether Exhibit P. 3 is a bar to 
the present suit? : 

.,, 3. To what land the plaintiff is en~ 
titled? 

4, Relief, 

3. The trial Court decided issue 
No. 1 in favour of the plaintiff and issue 
No. 2 in favour of the defendant, He held 
under issue No. 3 that in case of decree, 
the plaintiff was entitled to the land in 
dispute. In view of the finding on issue 
No. 2 the trial Court dismissed the suit. 
The plaintiff filed an appeal before the 
Senior Subordinate Judge, who reversed 
the finding of the trial Court on issue 
No. 2 and decreed the suit of the plain- 
tiff, The defendants have come up in ap- 
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peal against the judgment and decree of 
the first appellate Court to this Court, 


4. The only submission which was 
raised by the learned counsel for the ap- 
(Contd. on Col. 2) 


Rattan Devi v. Surain Singh (R. N. Mittal J} 


ALR 


pellants was that in the present case Arti~ 
cle 113, Limitation Act, 1908 (hereinafter 
referred toas the Act) was applicable 
which provided a limitation of three years 


for instituting the suit. The said article 
is as follows:—~ 


Deseription of suit Period of Time hse which period 
Limitation begins to run, 
Art. 118—For specific performance of a Three years. 


contract. 


5. On the other hand, the learned 


governed by 
(Contd. on Col. 2) 


The date fixed for the sonnan, 
or, if no such date is xed, when thi 
plaintiff has notice that performance is 
is refused, 


Article 116 or Article 143 and not by 
ele 113. The said articles are also eno 
duced below for ready reference’ — 


Description of suit Period of Time from which period 
Limitation begins to run. 
Art. 116 — For compensation for the Six years. When the period of limitation would 


breach of a contract in writing registered. 


Art. 143 — Like suit, when the plaintiff Twelve years, 


has become entitled by reason of any for. 
feiture or breach of condition. 


6. The covenant in the present 
ease was that the land sold was free from 
all types of burdens and in case it goes 


out of hands of the vendee on account of 
some defect in title, whether factual or 
legal the vendee would be entitled to 
make up the deficiency of the area from 
the land in Khasra No, 2231/344-345. 


7. Article 116 relates to the pay~ 
ment of compensation for the breach of 
a contract in writing registered, it does 
not relate to making up of the deficiency 
of the lands from other lands. In order 
to see whether Article 116 will apply. it 
will be necessary to find out what is the 
meaning of the word “compensation” as 
has been used in Article 116. The word 
“compensation” has been used ip Art, 116 
in the same sense in which it has been used! 
inS.73 of the Contract Act, 1872. The 
matter has been settled by a Full Bench 
of Lahore High Court in Mahomed Gha- 
sita v. Siraj-ud-din ILR 2 Lah 376, = (AIR 
1922 Lah 198 (FB) ) wherein it has been 
held that the word “compensation” in: 
Article 115 as well as in Article 116 has 
the same meaning as it has in Section 73 
of the Indian Contract Act, and denotes 
a sum of money payable to a person on 
account of loss or damage caused to him 
by the breach of a contract. 


8. The learned counsel for the res= 
pondent relied on Hanwant Rai v. Chandi 
Prasad AIR 1929 Alt 293 in support of his 
argument that Article 116 of the Act 
would govern the present case, That 
case is, however, distinguishable and 
the ratio in the case would not be appli- 


begin to run against a suit brought on a 
similar contract not registered. 


When the forfeiture is incurred or the 
condition is broken. 


cable. In that case the claim was for 
compensation, whereas in the present case 
the claim is for possession of land. 


_ 9. Iamīn agreement with the 
observations of the Full Bench, Under 
the contract, if the aggrieved person. is to 
be compensated i in any other way than by 
payment of sum of money that will not 
be compensation within the meaning of 
Article 116. In the circumstances afore~- 
said, I am unable to agree with the con- 
tention of the learned counsel for the res- 
pondent that Art. 116 of the Act will ap- 
ply. Article 143 of the Act has also no 
applicability in the present case, In the 
plaint. the plaintiff claimed that he was 
entitled to land measuring 5 kanals 11 
marlas out of Khasra No. 2231/344-345 
from the defendants on account of the 
express covenant in the registered sale 
deed and also on account of an implied 
contract. In Transfer of Property Act, 
11882, it has not been provided that the 
plaintiff was entitled to other piece of 

d if he was deprived of any land pura 
chased by him, Thus, in the present case, 
the plaintiff can be said to be relying on 
the covenant which is given in the sale 
deed. According to the covenant he ‘was 
entitled to the land in dispute if out of 
the land sold to him some portion went 
out of his hands, The question whether 
a particular clause is a covenant ora 
condition istobe gathered from the lan- 
guage which has been used by the plain- 
tiff In the pleadings. In the prgeat case 
the intention appears to be clear 
reading of the pleadings that the parties 
treated the said clause as acovenant and 


not as a condition, 
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10. Jt has been observed in Veera 
Pillai v. Poonambala, (1899) 9 Mad LJ 137 
that the leaning of the Courts, however, 
is against construing a provision as a con= 
dition subsequent if that construction can 
fairly be avoided, In the said decision, 
the Division Bench followed the observa~ 
tions of the Chancellor Kent in his gom- 
mentaries, which are to the effect “con- 
ditions subsequent are not favoured in law 
and are construed strictly because they 
tend to destory estates. and the rigorous 
exaction of them .is a species summum 
jus, and in many cases hardly reconcila- 
ble with conscience.” 


11, Following the aforesaid obser- 
vations with whichI agree I am of the 
view that Article 143 of the Act, is also 
not applicable in the present case. 


12. The learned counsel for the 
appellant vehemently argued that the 
case was governed by Article 113 of the 
Act. In my view the argument holds good. 
On the failure of a part of the considera~ 
tion the respondent instituted a suit for en- 
forcing a covenant whhich falls within the 
definition of suit for specific performance 
of a contract. What respondent wanted 
in this case was that he should be given 
the land on the basis of the contract on 
account of the fact that some land had 
been taken from him, which was sold to 
him by the appellants. This view also 
finds support from a Full Bench decision 
of Allahabad High Court in Hari Tiwari 
v. Raghunath Tiwari, (1889) ILR 11 All 27 
(FB). The facts in that case were that in 
1871 the plaintiffs and the defendants exe- 
cuted a deed whereby. they effected an 
exchange of certain lands, and each party 
agreed to resist by legal process or by 
bringing an action any claim or inter- 
ference with the other in respect of the 
property exchanged, and that if as a result 
of such proceedings either of the parties 
were deprived of the lands exchanged or 
any part of them, the other should make 
it up out of certain of his own land, The 
plaintiffs brought an action against a third 
party who claimed title to some of the ex- 
changed lands, and joined the defendants 
as defendants the latter admitting the 
plaintiffs’ title. The plaintiffs were de= 
feated in that suit. They sued on the 
aoed. he have me ga ee pro~ 

or carried ou t was held by the 
Full Bench as under:— ot, 


“that the cause of action arose in 1882. 
when there was a loss to the plaintiffs in 
the sense contemplated in the deed, and 
the defendants were called upon specifi- 
cally to perform their covenant, and that 
the present suit having been brought with- 
in three years after their refusal to per- 
form_ it, was within the time fixed by 
Article 113, Schedule H of the Limitation 
Act, (XV of 1877).” 5 


a 
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13. The same view has been taken 
in Veera Pillai’s case, (1899) 9 Mad LJ 137 
(supra), wherein it was observed that a 
suit for recovery of equivalent land fell 
under Article 113 of the Limitation Act, 
1877 on the basis of an agreement, Langu= 
age of Article 113 of the Act is identical 
with that of the earlier Act, I am in agree- 
ment with the aforesaid view. The plain~ 
tiffs were entitled to institute the suit 
within a period of three years under Arti- 
cle 113 when they became entitled to get 
the land from the appellants, The respon~ 
dent was deprived of the possession of land 
in October, 1954, The cause of action arose 
to him in that year and he should have 
instituted the suit within a period of three 
years from that date. The suit has been 
instituted in January, 1960, more than 
three years after the cause of action arose 
and is clearly barred by limitation. 


14. As a result of the above conclu- 
sions, the appeal is accepted, the finding _ 
of the learned appellate Court is reversed 
and the suit of the plaintiffs is dismi 


with, costs, 
Appeal allowed. 
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M, L. Gera, Petitioner v, The Chief 
Engineer, (D). Irrigation Works, Punjab 
& Chandigarh and others; Respondents, 

aoe Writ No, 1135 of 1968, D/- 25-4 


Index Note:— (A) Constitution of 


‘India, Arts. 226 & 227 — Punjab Civil 


Services (Punishment and Appeal) Rules 
1952, Rule 8 — Natural Justice, 


Brief Note:-— (A) Violation of notice 
issued under Rule 8 for giving opportunity 
to the delinquent to show cause against 
charges ‘and incorporating in itself the 
proposed punishment, discloses together 
with other circumstances, the predetermin- 
ed mind of the Punishing Authority. It is 
therefore improper and violates principles 
of Natural Justice. ara 6 


Where the Chief Engineer had not ap-~ 
plied his mind to the two versions before 
him but acted on comments of his office 
mechanically agreeing to the proposed 
action, his order must be set aside, 

(Para 7) 

T. S. Doabia, for Petiticner. Mani 
Subrat Jain, for Advocate General, for 
Respondents, 

JUDGMENT: This writ petition 
must be allowed on the short ground that 
the impugned order has been passed in 
violation of the rules of natural justice. 


SJP/JP/F499/72/PSP 
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‘2. _ The petitioner was working as 
a Sub Divisional Officer, Public Works 
Department, Irrigation Branch, and res- 
pondent 4 was his immediate higher offi- 
cer. It was represented tothe Superin- 
tending Engineer, respondent 3, by the 
‘Executive Engineer, respondent 4, that the 
petitioner was not ing proper interest 
ün the discharge of his duties and always 
put flimsy excuses for failure to execute 
important errands entrusted to him, A 
letter (Annexure “A”) pointing out the 
complaint was addressed by the Superin- 
tencing Engineer to the petitioner on 12th 
March, 1964, On 17th March, 1964, the 
petitioner gave an explanation for his in- 
ability to get some information as desired 
by the Executive Engineer and further 
added that the latter, during a telephonic 
conversation, had used abusive language 
for him calling him idiot, The explanation 
was more in the nature of a complaint 
about the alleged misbehaviour of respon- 
cent 4. While respondent 3 warned the 
petitioner on 12th March, 1964, respondent 
4 too asked for an explanation of the peti- 
tioner for his alleged impertinence to- 
wards him in the course of a talk on tele- 
phone. The act of impertinence attributed 
to the petitioner, as is to be seen from the 
letter Annexure “D”, was that he had 
uttered the following words:— 


“Pehlan Meri Bakwas Sun Lau- (First 
Jisten to whatever nonsense I am to say).” 
Correspondence started on the same day 
between the petitioner and the Executive 
Engineer respondent and the former fur- 
nished an explanation. He denied a good 
bit of factual statement as made in the 
letter of respondent 4 calling for his ex- 
planation. Further letters passed between 
these two officers which are not couched 
in happy language and rather disclose a 
state of strained relations, On 20th March, 
1964, the Superintending Engineer again, 
as per letter Annexure “H”. asked the 
petitioner to explain his conduct towards 
the Executive Engineer and also charged 
him with not exhibiting proper interest in 
the discharge of his duties. The explana- 
tion was to be furnished within four days 
of the receipt of the letter and on 24th 
March, 1964, the Executive Engineer. res- 
pondent, sent a reminder to the petitioner 
requiring him to submit the explanation 
within further two days failing which ex 
parte action would be taken against him. 
It appears that in reply to the last notice 
no explanation was given and on 9th April, 
1964, respondent 4 served another remin-~ 
der. There then came an explanation 
which is a detailed one and it is not neces~ 
sary to refer to the contents thereof for 
the purposes of the present writ petition. 

The Chief Engineer, respondent. served: 
a show-cause notice under Rule 8 of the 
Punjab Civil Services (Punishment _and 
Appeal) Rules, 1952, hereinafter called the 


Rules on 20th May, 1964. A statement 
Of allegations was appended to this notice. 
The opening para of the show-cause notice 
Treads as under:— 
„a On the basis of statements of allega- 
tions annexed hereto it is proposed to im~ 
pose penalty of stoppage of one increment 
with future effect upon you.” 
There were three heads of charges 
one of which related to the conver~ 
sation between the Executive Engineer 
and the petitioner on telephone on 
17th March, 1964. An explanation was 
submitted by the petitioner on 4th 
July, 1964. An order dated 4th March, 
1965 (Annexure “P”) from the Chief En~ 
Sineer was then received by the petitioner 
whereby it was conveyed that his explana~ 
tion having been found unsatisfactory a 
penalty of stoppage of one increment with 
future effect had been imposed on him, It 
may be mentioned that the petitioner be- 
fore submitting his explanation had appli 
ed to the Executive Engineer for permis~ 
sion to see the final comments given in his 
case by the said officer and the Executive 
Engineer, but this request was declined. 
Against the imposition of penalty under 
Rule 8, the petitioner has invoked the ex~ 
traordinary jurisdiction of this Court by a 
petition under Articles 226 and 227 of the 
Constitution to get the impugned order 
quashed, f 

3. Rule 8 isin the following terms:= 

Without prejudice to the provisions of 
Rule 7, no order under clause (i), (ii) or 
(iv) of Rule 4 shall be passed imposing a 
penalty on a Government servant, unless 
he has been given an adequate opportunity 
of making any representation that he may 
desire to make, and such representation 
has been taken into consideration: 

Provided that this condition shall not 
apply in a case where an order based on 
facts has led to his conviction in a criminal 


.Court or an order has been passed super-~ 


seding him for promotion to a higher post 
on the ground of his unfitness for the post 
on account of the existence of unsatisfac- 
tory record: 

Provided further that the -require- 
ments of this rule may, for sufficient rea- 
sons to be recorded in writing. be waived 
where it is not practicable to observe 
them and where they can be waived with- 
out injustice to the officer concerned.” 

4, A plain reading of this rule 
Teaves no room for doubt that no penal 
action of any sort can be taken unless the 
person against whom the order is proposed 
has been given adequate opportunity of 
making any representation that he may 
desire to make and that such a represen- 
tation has got to be taken into considera- 
tion by the authority competent to punish. 
Rule 4 enumerates various types of penal- 
ties some out of which are considered to 
be minor like, censure, withholding of in- 
crements or promotion, including stoppage 
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at an efficiency bar, if any. The stoppage 
of increment is undoubtedly a minor 
punishment for which the procedure as 
contained in Article 311 of the Constitu- 
tion and Rule 7 of the Rules is not neces- 
sarily attracted. At the same time, the 
matter of imposition of a minor penalty, 
as contemplated in Rule 8, is a quasi-judi- 
cial function requiring a judicial approach 
-which amongst other things envisages an 
opportunity to give an explanation, In 
order that the opportunity is real and not 
‘merely illusory, the punishing authority 
must act with an open mind and should 
not allow its decision to be influenced by 
comments on the explanation by any other 
person howsoever high be that person, 
much less by the comments of the com- 
plainant himself who was respondent 4 in 
the instant case. Discipline is undoubted- 
ly of great value and the Courts must not 
‘permit indiscipline to be encouraged, but 
injustice too cannot be allowed to be per- 
-petrated by a punishing authority acting 
‘on the advice of the complainant and thus 
-with a biased mind, When an explanation 
under Rule 8 is received, its consideration 
ïs a matter solely forthe authority com- 
petent to take action. The need for a 
‘speaking order, therefore, becomes ap- 
‘parent so that the employee concerned 
“knows the process of reasoning that led to 
the penal action, Any indication of prede- 
termination will, beyond doubt, vitiate the 
‘proceedings and the consequent action, 

5. Mr, T. S. Doabia, learned coun- 
sel for the petitioner, has strenuously 
urged that the impugned order suffers 
‘from the following two infirmities'— 

{1) that the Chief Engineer acted with 
‘bias as he had made up his mind on the 
ex parte reports of the Executive Engineer 
‘and the Superintending Engineer, before 
the show-cause notice under Rule 8 was 
-served on the petitioner; and 

(2) that the punishing authority per- 
forming a quasi-judicial function has not 
passed a speaking order, : 

6. After hearing the learned counsel 
‘for the parties, I find substance in both 
‘the contentions. The trend of letters ex- 
‘changed in great haste between the Super- 
intending Engineer and the Executive En- 
vineer on one side and the petitioner on 
“the other goes to show that both these of- 
ficers were acting in concert and had de- 
cided to take action against the petitioner 
tor what was considered to be misconduct 
‘on his part in the use of language in his 
‘talk with the Executive Engineer on tele- 
‘phone on 17th March, 1964. A charge of 
not taking interest in his duties was also 
levelled against the petitioner and he of- 
‘fered his explanation. In regard to the talk 
-on ‘telephone, the petitioner, according to 
‘the showing of respondent 4, had stated 
‘that he should first be allowed to say 
whatever nonsense it was. It appears that 
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both the Executive Engineer and the ‘neti- 
tioner were in a bad temper while talking 
to each other on telephone. Respondent 4 
was personally involved in the matter and 
it was incorrect on the part of the Chief 
Engineer to have accepted the comments 
of this officer on the explanation of the- 
petitioner, In the show-cause notice also, 

the Chief Engineer specifically stated that 

the punishment by way of stoppage of in- 

crement was proposed to be imposed. 

Rule 4 covers several kinds of minor 

punishments andit was improperon the 

part of the punishing authority to have 
decided before the receipt of the explana- 

tion as to what punishment was going to 

be imposed. There may be cases where on 
a good cause being shown by way of ex- 

planation, a punishment of censure or 
warning or any other minor punishment 
would meet the ends of justice, The men- 

tion of the proposed punishment in the 

show-cause notice under Rule 8 was. in 

the circumstances of the present case. an 
indication of predetermined mind which 
made the opportunity for explanation a 
farce, 

7. The impugned order cannot be 
sustained also on the ground that it is not 
a speaking one. As already stated, the dis~ 
pute between the petitioner and his im- 
mediate officer involved questions of fact 
on which there were two versions before 
the Chief Engineer who is the punishing 
authority. An appraisal of the value of 
the explanation was for him alone but he 
obtained comments of the office through 
the Executive Engineer and: Superintend- 


‘ing Engineer and mechanically agreed to 


the proposed action as the executive file 
discloses. There is indeed no order passed 
by the Chief Engineer himself much less 
a speaking order and the one communicat- 
ed to the petitioner gives no reasons, 

8. For the foregoing reasons, the 
writ petition must be allowed with costs 
and the impugned order, Annexure “P”. 
stopping the increment of the petitioner 
quashed. The costs are assessed at 
Rs. 100/. i 


Petition allowed. 
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GURDEV SINGH AND GOPAL 
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_ Smt, Birjee, Plaintiff, Appellant’ v. 
Pirthi and others, Defendants, Respondents. 
Letters Patent Appeal No. 725 of-1970, 
D/- 26-5-1972 against Judgment of D, S. 
Tewatia J. reported in 1970 Pun LJ 583. 
- Index Note:— (A) Punjab Pre-empiion 
Act (1 of 1913), Section 15 (2) (a} and 
(1) — Interpretation of — Sub-section (2) 
of Section 15 overrides Sub-section (1) of 
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Section 15 if a sale falls within both the 
sub-sections. 

Brief Note:— (A) Sales by sons or 
daughters of a female who inherit pro- 
perty of their mother’s father, their mother 
having predeceased, are covered by clause 
(a) of sub-section (2) of Section 15 and the 
right to pre-empt in respect of the sales 
vests in the mother’s brother or the 
mother’s brother's sons and not in the 
mother’s sister even if she is a co-sharer 
entitled to pre-empt under sub-section (1) 
of Section 15, (Paras 6, 13) 
Cases Referred: Chronological] Paras 
AIR 1968 Punj 545 = 70 Pun 

752. Mohinder Singh v. Balbir 


Kaur ; 12 
(1967) 69 Pun LR 475 = ILR (1967) 

2 Punj 658 Jai Singh v. Mughla 10 
(1966) 68 Pun LR 589 = 1966 Cur 

LJ 535, Kahla Singh v, Rajinder 


Singh - 

1966 Cur LJ 10 = ILR (1966) 1 
-Punj 796, Gurbachan Singh. v. 
Smt. Bhagwati 9 

1962 Cur LJ 97, Devi Singh v. 
Nandu 8, 9 
: Mohinderjit Singh Sethi, for Plaintiff, 

. Appellant; R. S. Mittal with Smt. .Priya 

Mal,: for Defendants, Respondents, 

GURDEV SINGH J.:— In this appeal 
under clause 10 of the Letters Patent the 
short question ‘involved relates to inter- 
pretation of Section 15 (2) (a) of the Pun- 
jab Pre-emption Act, 1913 (hereinafter re- 
ferred to as the Act), 

2. The property sought to be pre- 
empted originally belonged to Gulzari, 
father of the appellant Smt. Birjee. He 
had another daughter Smt. Mahakauri, On 


Gulzari’s death without a male issue or’ 


a widow his estate was mutated in equal 
shares in favour of Smt, Birjee and the 
sons and daughters of her sister Smt. 
Mahakauri, who had predeceased her 
father. : 

3. On the 9th January. 1962, the 
land inherited by Inder, Mahavir. and 
others (sons and daughters of the said Smt. 
Mahakauri) was sold away by them to 
Pirthi Singh, Sajian Singh and Dala Singh 
respondents for Rs. 11,000/-. Smt, Birjee 
thereupon sued to pre-empt the sale on 
the ground that she was a co-sharer, Deny- 
ing that the paintiff had any right of pre- 
emption the vendees pleaded, -inter alia 
that the land in suit was no longer joint, 
the parties being in possession of specific 
Khasra numbers, The learned trial Judge 
however, rejected- this plea and decreed 
Smt. Birjee’s suit on payment of 
Rs. 11,000/-. In appeal, the learned Addi- 
tional District Judge, without going into 
‘the plaintiff’s claim that she was a co- 
sharer reversed the decree of the trial 
Court on the finding that the property in 
dispute having come into the vendors’ 
hands from their maternal grandfather 
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Gulzari. the case fell under Section 15 (2) 
(a) of the Act and the right of pre-emption 
did not vest in a co-sharer, the sole ground 
on which the plantiff has based claim. 
This finding having been upheld by a 
Jearned Single Judge of this Court the pre- 
emptor has come up in further appeal, 

4. The persons in whom the right 
of pre-emption vests in respect of agricul- 
tural land and village immovable property 
are specified in Section 15 of the Punjab 
Pre-emption Act, 1913, as it stands amend- 
ed. The relevant clause of Section 15 of 
the Act under which a co-sharer, as the 
plaintiff-appellant claims to be, has a right 
to pre-empt, runs thus:— 

“15 (1) The right of pre-emption in 
respect of agricultural land and village 
immovable property shall vest:— 

(a) * a 

+ * * * 

(b) where the sale is of a share out of 
joint land or property and is not made by 
all the co-sharers jointly'— 

First, in the sons or daughters or sons’ 
sons or daughters’ sons of the vendor or 
vendors. N 

Secondly. in the brothers or bro= 
ther’s sons of the vendor or vendoms. 

Thirdly, in the father’s brothers or 
father’s brother’s sons of the vendor | or 
vendors; ae : 

Fourthly, in the other co-sharers; 

Fifthly, * * * ii 
Section 15 (2) of the Punjab Pre-emption 
Act, however, provides:— 

“Notwithstanding anything contained 
in sub-section (1}— 

(a) where the sale is by a female of 
the land or property to which she has suc- 
ceeded through her father or brother or 
the sale in respect of such land or pro- 
perty is by the son or daughter of such 
female after inheritance, the right of pre- 
emption shall vest:— 

(D if the sale is by such female. in 
her brother or brother’s son; 

(11) if the sale is by the son or daug- 
hter of such female, in the mother’s bro- 
ther or the mother’s brother’s sons of the 
vendor or vendors. - 

(b) where the sale is by a female of 
the land or property to which she has 
succeeded through her husband or 
through her son in case the son 
has inherited the land or property sold, 
from his father, the right of pre-emption 
shal] vest :— 

(i) First in the son-or daughter of such 
husband of the female, 

(ti) Secondly, in the husband’s 
ther or the h 
such female.” 

5. It is clear that under this sub- 
section a co-sharer as such has not been 
given any right to pre-empt, Accordingly, 
when the sale sought to be pre-empted is 
by a female and is of the type of the pro- 
perty described therein, the provisions of 


bro- 
usband’s brother’s son of 
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sub-section (1) of Section 15 will be of no 
avail to a co-sharer in view of the open- 
ing words of sub-section (2) of Section 15, 
“Notwithstanding anything contained in 
sub-section (1)”, The learned Single Judge 
has held that since the property sold 
had come into the hands of the vendors 
by inheritance from the father of their 
mother, clause (a) of sub-section (2) of 


Sec. 15 of the Act governed the case and - 


the appellant Smt. Birjee as a co-sharer 
was not entitled to pre-empt. The appel- 
lant’s learned counsel urges that clause (a) 
of sub-section (2) of Section 15 of the Act 
cannot apply as the property in dispute 
had been inherited by vendors directly 
from their maternal grandfather without 
their mother Smt, Mahakauri having ever 
succeeded to it. According to the clear 
language of Section 15 (2) (a) of the Act, 
it cannot be disputed that the provisions 
of this clause apply not only toasale bya 
female of the property that she has in- 
herited from her father but also to the 
sale of such property by her sons and 
daughters after inheriting the same. The 
controversy thus narrows down to the 
question whether sales by the sons or 
daughters of a female who inherit the pro- 
perty of their mother’s father, their mother 
having predeceased, are covered by clause 
(a) of sub-section (2) of Section 15 of the 
Act. The wording of Section. 15 (2) of the 
Act indicates that the Legislature while 
amending the provisions pertaining to the 
right of pre-emption in respect of agricul- 
tural land and village immovable pro- 
perty put sales of properties inherited by 
a female from her father and her husband 
Ín a separate category and has confined 
the right of pre-emption to persons speci- 
_ fied therein, In case of the property which 
has come into the hands of a female or her 
children by inheritance from her father, 
the right of pre-emption is to vest only in 
the brother or brother’s son of such 
female, Section 15 (2) (a) (ID) further 
makes it clear that if a sale of such pro- 
perty is made by the son or daughter of 
such female who has inherited the pro~ 
perty from her father, the right to pre- 
empt vests in the mother’s brother or the 
mother’s brother’s sons, which means the 
brother or brother’s sons of the female 
from whose father they got the property 
by inheritance. This furnishes an effective 
key to the intention of Legislature. Where 
the property inherited by a female from 
her father is sold by herself, the right to 
pre-empt vests inher brother or brother’s 
son and if thesaleis by the sons or daugh- 
ters of such female after they inherit their 
maternal father’s property, the right to 
pre-empt vests in their mother’s brather 
Or the mother’s brother’s sons. In these 
circumstances, the fact that the mother of 
the vendor had predeceased her father 
would make no difference and the sale 
would stand on the same footing as a sale 
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made by the sons and daughters of a 
female who had actually inherited the 
property on the death of her father. 

6 It is by rule of representation, | 
which is well recognised both in Hindu 
law and Customary Law, that the sons and 
daughters ofa predeceased daughter suc- 
ceed to the estate to their maternal grand- 
father and take the share to which 
their mother would have been entitled 
had she been alive when the succession ` 
opens, We. thus, find that the interpre- 
tation placed by the learned Single Judge 
on the relevant provisions of Section 15 
of the Act is correct and even if the ap- 
pellants’ claim that she was a co-sharer 
of the vendors is conceded, -she has no 
right to pre-empt the sale in dispute. 

7. A number of authorities have 
been cited before us in the course of 
arguments but none of them has direct 
bearing on the question that has arisen 
before us. 


8. In Devi Singh v. Nandu. 1962 
Cur LJ 97, it was held that sub-sec, (2) 
of Section 15 is an exception to the gene- 
ral rule laid down in sub-section (1). and 
therefore. the sales made bv the female 
owner which are not covered bv sub- 


section (2) are pre-emptible under sub- 
section (1). ` 
9. In Gurbachan Singh v. Smt. 


Bhagwati, 1966 Cur LJ 10, I bhad ob- 
served that sub-section (1) of Section 15 
of the Act was applicable to sales made 
by a male or a female. On adverting to 
the facts of that case, it will be seen 
that these observations were made with 
reference to such sale by a female as 
was held not covered by sub-section (2) 
of Section 15 of the Act. This rule is in 
accord with Devi Singh’s case, 1962 Cur 
LJ 97 (supra). 

10. In Jai Singh v. Mughla, 1967- 
69 Pun LR 475, a Division Bench of this 
Court ruled that as sub-section (2) of 


, Section 15 of the Puniab Pre-emption 


Act starts with a non-obstante clause, 
the provisions of sub-section (1) of Sec- 
tion 15 have to be read subject to sub- 
section (2) and if a sale falls within both 
the sub-sections, it is sub-section (2) 
which would apply to it irrespective of 
the fact that it could also be covered by 
sub-section (1). 

1i. In Kahla Singh v. Rajinder 
Singh, 1966-68 Pun LR 589, it was held 
that the word “succeed” as usedin Sec- 
tion 15 (2) of the Punjab Pre-emption- 
Act indicates that the property is such 
as a female gets on the death of relatives 
mentioned therein and the word clearlv 
conveys the idea of succession and nót 
of transfers inter vivos including gifts. 

12. In Mohinder Singh v. Balbir 
Kaur, 70 Pun LR 752 = (AIR 1968 Puni 
545) it was held that the word “through” in 
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S. 15 (2) of the Punjab Pre-emption Act, 
means ‘medium’, ‘agency’, ‘instrument’, ‘by 
means of’. 'by the action of’. ‘bv the in- 
_strumentality of etc. and it also means 
‘on account of’, ‘owing to’, ‘from and by 
means of and that the word cannot be 
read in any other sense. It also reite- 
rates the dictum of this-Court that sub- 
section (2) of Section 15 is in the nature 
of non obstante clause andis an excep- 
‘tion to the rule laid down in sub-sec. (1) 
that where sub-section (2) applies the 
provis.ons of sub-section (1) do not ope- 
rate. Tek Chand. J., further held that 
-where a Property is acauired under a 
will by the daughters from’ their father, 


Mango v. 


sale by one of the daughters was not pre- ` 


emptible by another and the sale was not 
covered by sub-section (2) of Section 15 
of the Act. : 

13. Ali these authorities are con- 
sistent with the view we have taken. In 
brief. we have held that the provisions 
of sub-section (2) of Section 15 override 
the provisions of sub-section (1) of Sec- 
tion 15 of the Act, and if a sale falls 
within both the sub-sections. sub-sec. (2) 
must prevail notwithstanding anvthing 
contained in sub-section (1). Sub-sec- 
tion (2) of Section 15 will apply if the 
property sold is inherited þv the female 
through her father or her husband. The 
clear position that emerges is that sub- 
section (2) of Section 15 is applicable to 
the property inherited by a female from 
her father and is available for pre-emp- 
tion to her brothers and brothers’ sons 
while the sale of the property inherited 
by a female from her husband or son is 
open to pre-emption, firstly. by her nus- 
band’s son or daughter and. secondlv. by 
her husband’s brother or husband’s bro- 
ther’s sons. : , ; 

14, For all these reasons, we find 
no merit in this appeal. We accordingly 
- affirm the findings of the learned’ Single 
Judge and dismiss the appeal with costs. 


GOPAL SINGH, J.:— 15. I agree. 
- Appea’? tismirsed. 
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Smt. Mango, Appellant v. Smt. 
Joginder Kaur and another, Respondents. 


Second Appeal No. 1526 of 1967, D/- ' 


3-10-1972. from decree of Munilal Verma, 
Dist. J. Bhatinda. D/- 26-8-1967. 

Index Note:— (A) Deed — Construc- 
tion — The rule of. full ownership under 
Hindu Succession Act. 1956, Section 14 
(1) does not apply to instruments grant- 
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ALR. 


ing _only a limited interest — Will — 
provision in for other disposal in case of 


legatee predeceased testator — Interpre- 
tation of will — Intention determined 
under, (Para 8) 


Brief Note :— (A) Thus the use of 


- the word ‘Malik’ inthe earlier portion of 


the will describes full ownership and the 
subsequent sentence of the will purport- 
irig to direct contingent disposal was 
held not to reduce Malik to conditional 
Malik/restricted Malik. AIR 1950 PC 32 
and AIR 1954 All 715, Relied on. 


f (Para 8) 
Cases Referred: Chronological Paras 
AIR 1954 All 715 = 1954 All WR 


(HC) 260, .Ram Bharosey v. 

Lachmandas < 10 
AIR 1951 SC 139 = 1950 SCR 766, -~ 

Ram Gopal v. Nand Lal 11 
AIR 1950 PC 32 = 1950 All LJ 118, 

Sri Subramaniaswami Temple v. : 

Ramaswamia Pillai 9 
AIR 1922 PC 63 = 49 Ind App 25, 

Sasiman v. Shib Narain 11 

Dalip Singh Kang. for Appellant: 


H. L. Sarin with M.-L. Sarin, for Res- 
pondents, . 

JUDGMENT :— The parties to this 
appeal are the real sisters being the 
daughters of Kundan Singh of village Burj 
Hari who left behind 152 Kanals 11 Mar- 
las of agricultural land situated in that 
village. It was taken hold of by his: 
widow Smt. Dharam Kaur because of a 
will executed in her favour by Kundan 
Singh on 22nd Mav, 1954. Later-on Smt. 
Dharam Kaur bequeathed the entire pro- 
perty to the appellant Smt, Mango (the 
third daughter) to the exclusion of. her 


‘other two daughters Smt. Joginder Kaur’: 


and Smt. Sammu by means of the will 
Exhibit D.I, dated 25th of Mav. 1964. 
After her death, which took place on 5th 
December, 1964 the two daughters Smt. 
Joginder Kaur and Smt. Sammu brought 


` the suit claiming the possession of. their 


2/3rd share outof 152 Kanals 11 Marlas 
of land, situated in Buri Hari that had 
been left behind by their mother. The 
plaintiff-respondents claimed that under 
the will dated 22nd Mav. 1954, Smt. Dha- 
ram Kaur got only a limited estate for 
her lifetime and being not the full owner 
thereof, had noright toexecute any will 
in favour of Smt, Mango and thus thev 
were entitled to inherit the estate of 
their mother in equal shares along with 
Smt: Mango. Contesting this suit-.Smt. 
Mango asserted that by means of the will 
executed by Kundan Singh in favour: of 
Smt. Dharam Kaur she (Dharam Kaur} 
had become the absolute owner of the 
property of her husband and was- thus 
competent to bequeath it to the defen- 
dant-appellant to the exclusion of her 
other daughters. 


1973 


2. Execution of both the wills has 
been held to be proved and this fact is 
no longer in dispute. The trial Court 
found that the will made in favour of 
Smt. Dharam Kaur conferred on her not 
the life estate but full interest in the pro- 
perty bequeathed to her. Accordingly. 
he dismissed the plaintiffs’ suit. In ap- 
peal the learned District Judge, however, 
took a different view of the matter and 
came to the conclusion that under the 
will of Kundan Singh Smt. Dharam Kaur 
obtained onlv a life estate and. accord- 
ingly, she was not competent to bequeath 
the property that she had received from 
her husband by making a will in favour 
of Smt. Mango one of her three daugh- 
ters. Accordingly, the plaintiffs claim 
for joint possession of 2/3rd share of the 
property left bv their mother was de- 
creed, leaving the parties to bear their 
own costs. It is against this decree that 
Smt. Mango has come up in second ap- 
peal, 

3. As has been noticed earlier. the 
execution of both the wills ` Exhibits 
PW 2/B and D.1 has been held to be prov- 
ed by both the Courts below. The con- 
troversy before me has been confined 
only to the interpretation of the will 
Exhibit PW2/B. 

4. Before adverting to this aues- 
tion, it is necessary to clarifv the legal 
position with regard to the limited estate 
held by a female on the vromulgation of 
Hindu Succession Act. 1956. Section 14 
of this Act provides: 

“14 (1) Any property possessed by a 
female Hindu whether acquired before 


or after the commencement of this Act, 


shall be held by her as full owner there- 
of and not as a limited owner. 

Explanation:— In this sub-section. 
“property” includes both movable and 
immovable property acauired by a female 
Hindu by inheritance or devise. or at a 
partition, or in lieu of maintenance or 
arrears of maintenance or by gift from 
any person, whether a relative or not, 
before. at or after her marriage, or bv her 
own skill or exertion. or by purchase or 
by prescription or in anv other manner 
whatsoever, and also any such property 
held bv her as stridhana immediatelv be- 
fore the commencement of this Act. 

(2) Nothing contained in sub-sec. (1) 
shall apply to anv property acquired by 
wav of gift or under a will or anv other 
instrument or under a decree or order of 
a Civil Court or under an award where 
the terms of the gift will or other instru- 
ment or the decree. order or award pres- 
cribe a restricted estate in such pro- 
perty.” s 
5. Tt is evident that the veneral 
rule laid down in sub-section (1) of this 
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section does not apply to this case and it 
clearly falls in the exception stated in 
sub-section (2) as the property had been 
acquired by Smt. Dharam Kaur under a 
will. It thus follows that if on execu- 
tion of the will Exhibit P.W. 2/B made 
by her husband in her favour, she is 
found to have obtained onlv a limited 
estate. on promulgation of the Hindu Suc- 
cession Act she cannot claim that she had 
become full owner of the property vos- 
sessed by her. 

6, The operative part of the will 
Exhibit PW2/B when translated reads 
thus :— 

“By making this will in favour of 
my wife Smt. Dharam Kaur I hereby 
give it in writing that after mv death mv 
wife Smt. Dharam Kaur will be the 
owner (Malik) of mv entire land and 
house that has been allotted to me at 
Burj Hari. During her lieftime my wife 
will enjov all the benefits of this landed 
property and the house. If allotment of 
any part of this property is cancelled and 
in lieu thereof land or house is allotted 
elsewhere my wife Smt. Dharam Kaur 
will also become the owner (Malik) 
thereof. In case Smt: Dharam Kaur pre- 
deceases me, then my three daughters, 
who are married, will get the entire land 
and house property in equal shares after 
the death of both of us and become its 
owners.” 

7. In returnine the finding that 
this will conferred only a limited estate 
on Smt. Dharam Kaur for her lifetime. 
the learned District Judge has observed 
as follows: 

_ “At one place. it is recorded in the 
will (Exhibit PW2/A) that Smt. Dharam 
Kaur would be owner of the land after 
the death of Kundan Singh and she 
would eniov the benefits from it during 
her lifetime. t another place it is stat- 
ed in the said will that after the death 
of Smt. Dharam Kaur and Kundan Singh 
their three daughters viz. Sammo, Mango 
and Joginder would inherit and, would 
be owner ofthe land inequal shares, The 
said contents of the will, when read with 
its other portion. leave no room for doubt 
that the intention of Kundan Singh was 
to give life estate onlv in the land to Smt. 
Dharam Kaur by making the will and he 
intended that his three daughters who are 
parties to the suit would succeed to the 
land after her death ......... The circums- 
tances that Kundan Singh stated in the 
will that Smt. Dharam Kaur would eniov 
the benefits from the land during her life- 
time after his death and that his afore- 
said daughters would inherit the land 
after his death and the death of Smt. 
Dharam Kaur, read consistent with my 
conclusion that he intended to give onlv 
life estate to Smt. Dharam Kaur and 
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wanted to defer succession of his daugh- 
ters to the land till her death. Had he 
intended to give absolute ownership of 
the land to Smt. Dharam Kaur, there 
was no necessity for him to make men- 
tion about his daughters in the will much 
less to state therein that Smt. Dharam 
Kaur would enioy the benefit during her 
lifetime and that the three daughters, 
who are now parties to the suit, would 
take the land in equal shares after her 
death. The will. in the light of the in- 
tention of Kundan Singh. as gathered bv 
me, would sound natural because he did 
not deny succession to his daughters but 
had simply deferred: their succession to 
it by granting life estate to his widow so 
as to enable her to eniov benefits from 
whole of the land during her lifetime.” 
8. On giving mv earnest conside- 
ration to the matter and having gone 
through the will more than once with the 
assistance of the learned counsel for the 
parties, I do not find it possible to agree 
with the interpretation of the learned 
District Judge. In holding that Smt. 
Dharam Kaur had obtained onlv a limit- 
ed estate, he has laid emphasis on the 
following sentence occurring in it: 
“Durins her lifetime my wife will 
enjoy all the benefits of this landed pro- 
perty and the house.” 
This sentence has to be read in the con- 
text in which it occurs. From the ope- 
rative part of the will that has been re- 
produced earlier. it will be seen that in 
the sentence that immediately precedes 
it. Kundan Singh has specifically stated 
that he is bequeathing his land and house 
property to his wife and after his death 
she would be the owner (Malik): Again, 
in the sentence that follows, he reiterat- 
ed that she will be owner not onlv of 
the property bequeathed to her but also 
of the property that may be allotted in 
lieu of it elsewhere. In between these 
two sentences when itis said thathis wife 
will enjoy all the benefits of the landed 
property and the house during her life- 
time, in mv opinion, Kundan Singh mere- 
lv wanted to convey that nobody else 
would be entitled to share the income or 
enjoyment of the property. This sen- 
tence far from detracting from the full 
ownership that hdd been conferred upon 
her in the earlier part of will was intend- 
ed to make it clear that she would be 
the sole owner and that she would eniov 
the same without -anv interference. It 
is true that under this will Kundan 
Singh had said that after the death of 
his wife Smt. Dharam Kaur. their three 
daughters will get the property in eaual 
shares, but this is then made clear that 
this bequest will take effect only if Smt. 
Dharam Kaur predeceased the testator. 
It is a usual clause incorporated in a will: 
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In view of the uncertainty of human life 
a person executing a will does make such 
a provision in case the person to whom 
he bequeaths his property predeceases 
him. This is to avoid the botheration of 
executing another will and also to guard 
against the situation that mav arise 
if the testator and the person to 
whom the bequest is made die simul- 
taneously. This provision in the will in 
no wav indicate that the testator wanted 
that his wife should preserve the pro- 
perty for their three daughters. In deal« 
ing with this matter, it must be remem-~| 
bered that in the beginning of the ope- 
rative part of the will the testator had 
stated in unambiguous terms that Smt. 
Dharam Kaur would be the owner 
(Malik) of the property bequeathed to 
her: Even if we concede for a moment 
as the learned Judge has held, that the 
subsequent sentence in that will, stating 
that she would enijov all the benefits 
during her lifetime, implies that what 
was intended tobe conveyed to Dharam 
Kaur was a limited estate, that part of 
the will cannot override the earlier por- 
tion by which absolute ownership had 
been conferred on Smt. Dharam Kaur. 
Reference in this connection may be 
made to Mulla’s Hindu Law. Eleventh 
Edition para. 392, where the legal posi- 
tion has been summed up in these 
words: 


“Where by the terms of adeed or 


‘will an absolute estate of inheritance is 


created in favour of a person, anv subse- 
quent clause purporting to restrict that 
interest is invalid and the donee will 


docu- 
ment contained no such clause.” 


9. This is in consonance with the 
dictum of their Lordships of the Judicial 
Committee in Subramaniaswami Temple 
v. Ramaswamia. AIR 1950 PC 32, where- 
in construing a similar provisión it was 
held that a bequest made in favour of 


„the son was unconditional and conferred 


on him absolute estate. and the subse- 
quent provision did not limit the charac« 
ter of the estate that was given by the 
earlier bequest or make it conditional 
and liable to be divested at his death. 


10. In Ram Bharosev v. Lachman- 
das, AIR 1954 All 715 it was held that 
the use of the word ‘malik’ conferred 
full proprietary rights and the intention. 
of the testator that after the death of the 
person in whose favour the bequest is 
made the property would go to his 
daughters did riot affect the position, be- 
cause where dispositive words are clear 
and thev indicate the creation of an abe 
solute estate in the first devisee. all sub= 
sequent devisees must fail whatever the 
intention of the testator mav have been. 
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11. In Ram Gopal v. Nand Lal, 
(AIR 1951 SC 139) it has been ruled that 
there is no warrant for the proposition 
that when a grant of an immovable pro- 
perty is made to a Hindu female. she does 
not get absolute or alienable interest in 
such property unless such power is ex- 
pressly conferred on her and the position 
is that to convey an absolute estate to a 
Hindu female no express power of alie- 
nation need be given but it is enough if 
words. that are used are of such ampli- 
tude as would convey full rights of 
ewnership. In that case it was recog- 
nised that the word ‘Malik’ is of very 
common use in manv parts of India and 
when used in a will or other document 
is apt to describe an owner possessed of 
‘full proprietary rights. including a full 
Fight of alienation unless there is some- 
hing in the context or in the surround- 
ing circumstances to indicate that such 
full proprietary rights were not intend- 
ed to be conferred. Reference in this 
connection was made to Sasiman v. Shib 
Narain, AIR 1922 PC 63. 


12. For al] these reasons, I find 
that the interpretation placed bv the 
learned District Judge on the will Exhi- 
bit P. W.2/B cannot be sustained and it 
must be held that Smt, Dharam Kaur 
had obtained the property in dispute from 
her husband as full owner and, conse- 
quently. the will made by her in favour 
of the appellant Smt. Mango to the ex- 
clusion of her other daughters ‘is 
fectly valid. As a result of the above 
finding the plaintiff-respondents are not 
entitled to anv relief. I accordingly, ac- 
cept the appeal and 
judgment and decree of the learned Dis- 
trict Judge, dismiss their suit. In the 
peculiar circumstances of the case the 
parties are left to bear their own costs. 

- Appeal allowed. 
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Index Note:— (A) Punjab Gram 
Panchayat Act, 1952 S, 101 and Punjab 
Gram Panchayat Election Rules 1960, R. 2 
(e) — Definition “Elector” — Expression 
“electoral rolls for ... Assembly, in forc® 
for the time being.” used in — No revi- 
sion of “electoral rolls” provided for in 
the Act or Rules — Presiding Officer has 
no jurisdiction to prepare additional list 


AQ/EQ/A331/73/MBR 


Darbara Singh v. State of Punjab (C. G. Suri J.) [Prs. 1-2] 


per-, 


sétting aside the- 


exercise of 
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(AIR 1957 SC ‘304, Referred). 
(Paras 1, 2,5) 

Index Note :— (B) Puniab Gram Pan- 
chayat Act, 1952, Section 13-B (read with 
Rule 42 o0f Election Rules, 1960) — Elec- 
tion petition under read with Sec. 13-0 
— Grounds for setting aside elections — 
Provisions donot apply where impugned 
action is beyond the ambit of the Act or 
Rules — Petition under Articles 226-227 
of the Constitution is proper. a5 

Brief Note-— (B) Preparing addi- 
tional list of voters and thus creating in 
them the right to vote is a totally un- 
authorised and void act and hence none 
of the grounds enumerated in S. 13-0 
cover such case. Sub-clauses (ii) and 
(iii) of Section 13-O provide for altoge- 
ther different situations. 

Sub-clause (ii) deals with improper 
reception, refusal or rejection of any 
vote or reception of a void vote. Void 
here means name appears in (authorised) . 
Roll but the person is for some reason in- 
eligible to vote. Hence this sub-clause 
would not cover a person allowed to vote. 
when he was not (legally) a voter at all. 

Sub-clause (iii) deals with non-com- 
pliance with the provisions of the Act or 
Rules. It cannot apply where the action 
challenged is beyond the scope of the 
Act or Rules, (Paras 4 & 5) 
Cases Referred: Chronological Paras 
AIR 1957 SC 304 = 1957 SCR 68. 

Chief Commr, Ajmer v. Radhey 
Shyam Dani 3 


Kuldip Singh with Sarup Singh, dor 


of voters. 


Petitioner: ` Prem Partap. for the State} 
oa Singh Chaudhri, for Respondent 
O, 4, : 


JUDGMENT :— The petitioner who 
had unsuccessfully contested the Pan- 
chayat Elections for the office of Sarpanch 
of Gram Panchavat of village Gamewala 
on 22-6-1972. has filed this writ peti- 
tion under Articles 226 and 227 of the 
Constitution of India, challenging the 
legality of the entire election proceed- 
ings of that date on the ground that 
some names were added tothe electoral 
rolls at the last moment without there 
being any provision for the revision. for 
the purposes of these panchavat elections 
of the electoral rolls last prepared at the 
time of the General Elections to the 
State Legislative Assembly. 

2. According to Rule 2 fe) of the 
Gram Panchavat Election Rules. 1960, 
framed by the.Puniab Government in 
the powers conferred by 
Section 101 of the Puniab Gram Pancha- 
yat Act 1952. an “elector” means a per- 
son who is entered in the electoral rolls 
for. the State Legislative Assembly. in 
force for the time being, in relation to 
the Sabha area concerned. It is frankly 
conceded by the counsel for the respon- 
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dents that there is nothing in. the said 
Act or in the rules framed thereunder, 
which may, seem to provide for the revi- 
sion of these electoral rolls or for pre- 
paring supplementary lists of persons 
who may have acquired a right to vote 
since the electoral rolls were last 
prepared for the holding of the General 
Elections. If action for the revision of 
these electoral rolls is to be taken under 
the provisions of the Representation of 
the People Act. 1950. or the rules. fram- 
ed under that Central Act then that 
action in the matter has to be taken bv 
the officers appointed in that behalf bv 
the Election Commission under Ss. 13-A 
and 13-B of that Central Act. The revi- 
sion of the electoral rolls is a process 
which contemplates that claims of per- 
sons who may have acquired the right to 
vote and obiections of persons who con- 
test that right should beinvited and that 
these claims and objections should be 
` heard by a competent authoritv before 
there can be a revision of the electoral 
rolls or preparation of supplementary 
lists. No such procedure may appear to 
have been gone into by anv authority 
duly authorised in that behalf. It is also 
conceded in the returns filed on behalf 
of the respondents that a supplementary 
list of voters was published at the last 
moment about an hour before the polling 
of votes was due to commence on 22-6- 
1972. Some of the persons whose names 
appared on this list of voters were des- 
cribed to have been minors at the time. 
The last minute supplementing of the 
electoral rolls in, such a surreptitious 
manner could lead to a number of abuses: 
If the names brought on such a list are 
mainly of supporters of one 
could be possible, by this artifice, to tilt 
the balance in the elections. 

3. Shri Kuldip Singh, the learned 
counsel for the petitioner. relies on the 
Supreme Court ruling in Chief Commr.. 
Ajmer v, Radhey Shyam Dani. 1957 SCR 
68 = (AIR 1957 SC .304) in this connec- 
tion. That was a case relating to Munici- 
pal Elections and no proper electoral 
rolls were found to have been maintain- 
ed or prepared. Their Lordships of the 
Supreme Court were pleased to observe 
as follows :— 

“Itis of the essence of these elections 
that proper electoral rolls should be main- 
tained and in order that a proper “elec- 
toral roll should be maintained itis neces- 


sary that after the preparation of the- 


electoral roll opportunity should be given 
to the. parties concerned to scrutinize whe- 
ther the persons enrolled as electors pos- 
sessed the’ requisite qualifications. Op- 
portunity should also be given for the 
revision of the electoral roll and for the 
adjudication of claims to be enrolled 
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party it’ 


A... R- 


therein and entertaining obiections to such 
enrolment. Unless this is done. the en- 
tire obligation tast upon the authorities 
holding the elections is not discharged 
and the elections held on such imperfect 
electoral rolls would acauire no validity 
and would be liable to be challenged at 
the instance of the parties concerned. It 
was in our opinion, therefore, necessarv 
for the Chief Commissioner to frame 
rules in this behalf. and in so far as the 
rules which were thus framed omitted’ 
these provisions thev. were defective.” 


4. Shri Ranbir Singh. the learned 
counsel for respondent No. 4 who was 
declared elected to the office of Sar- 
panch, then argues that a civil writ is 
not the proper remedy as only an elec- 
tion petition could have been filed under} 
Section 13-B of the Act read with R. 42 
of the Puniab Gram Panchavat Rules.) 
1960. One such election petition was 
described to have been filed bv Ram 
Singh, the other defeated candidate. The 
exact grounds on which he has contested 
the election of respondent No. 4 are not 
disclosed. Section 13-O.of the Puniab 
Gram Panchavat Act. 1952 which gives 
the grounds on which an election carn 
popetbiy be set aside is reproduced be- 
ow :— 

“13-0, Grounds for setting aside elec— 
tions. (1) If the prescribed authority is 
of the opìnion— 

(a) that on the date of his electior 
the elected person was not qualified, or 
was disqualified to be elected under this 
Act: or . 


(b) that any corrupt .practice has 


-been committed by the elected persón or 


his agent or bv anv other person: with the 
consent of the elected person or his agenty , 
or 

(c) that ahy nomination has beer 
improperly rejected: or 

(d) that the result of the election im 
so far as it concerns the elected person. 
has been materially affected— 

(i) by the improper acceptance of 
any nomination; or 

(ii) by the improper reception. refu- 
sal or rejection of anv vote or the recep- 
tion of any vote which is void: or 

(iii) by any non-compliance with the 
provisions of this Act or of any rules 
made under this Act: 





the prescribed authoritv shall set aside 
the election of the elected person. 

(2) When an election has beer 
set aside under sub-section (1), a fresh 
election shall be held.” 

5. None of the grounds enume-} 


rated in this section would cover the pre- 
sent case. Sub-clauses fii} and (iii) of 
clause (d) of sub-section (1) of this sec- 
tion seem to provide. for different situa-’ 
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tions altogether. The phrase “the im- 
proper reception. refusal or rejection of 
any vote or the reception of a vote which 
is void” mav seem to contemplate a case 
where a. name had been brought on the 
electoral rolls and the claim or obiec- 
tion about the identitv or competence of 
the person who comes forward to cast 
that vote had been wrongly decided to 
make the reception. refusal or reiection 
of the vote as improper or wrongful. A 
case where persons were allowed to 
participate in the polling when thev had 
no votes at all would not be covered bv 
clause (ii) ibid. The vote which is void 
implies that a name appears on the rolls 
but the person concerned was bv reason 
cf minority lunacy, criminal conviction, 
residence outside the Sabha area, or anv 
other like reason. ineligible to be an 
‘elector’. The expression, “non-compli- 
ance with the provisions of the Act or 
the rules” in clause (iii) ibid would not 
cover a case where the Presiding Officer 
has travelled bevond the ambit of the 
Act or the rules and has improvised for 
himself any steps or measures for which 
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no provision had been made by the 
Legislature, 

6. The civil writ is accordingly 
granted with costs. The Panchayat Elec- 
tions held on 22-6-1972 for the Gram 
Panchavat of village Gamewala are 
quashed. ‘ 


Petition allowed. 
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HARBANS SINGH, C. J. AND BAL RAJ 
TULI J. 

Ram Lubhaya Kapur and others. 
Petitioners v. The Union of India and 
others. Respondents. 

Letters Patent Appeal No. 832 of 
1970, D/- 4-9-1972. against Judgment of 
D. S. Tewatia. J. in C. W. No. 2721 of 
1970 D/- 25-11-1970. 

Index Note:— (A) Constitution of 


India, Articles 14. 19 (1) (g) — Govyern- | 


ment decision in 1970 about allocation of 
imported wool only to units established 
prior to 1959, if violates Articles 14 and 
19 (1) (œ). 


Brief Note:— (A) Decision of Gov- 
ernment of India on 8-7-1970 allocating 
quantum of imported shoddy wool and 
wocllen rags only to small scale indus- 
trial units established prior to 1959 is 
most arbitrary and extraneous to the pur- 
pose of importing raw material for the 
industry as a whole. Such an arbitrarv 
classification of units on the basis of the 


CQ/DQ/B50/73/SSG 





‘ed against the 
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date of their establishment is ex facie 
discriminatory and as such is violative of 
Articles 14 and 19 (1) (g) more so when 
there is no rational or intelligible dif- 
ferentia between the units established: 
prior to 1959 and those after 1959. Fram- 
ing of scheme for equitable distribution 
of such raw material suggested. C. W. 
No. 2721 of 1970. D/- 25-11-1970 (P & H), 


Reversed. (1970) 72 Pun LR 784 Fol- 
lowed. Case law discussed. - 

(Paras 8. 9.13,14) 
Cases Referred: Chronological Paras 


AIR 1972 SC 935 (1972) 3 SCC 
324, Dy. Asstt. Iron & Steel 
Controller, Madras v. L. Manick- 
chand Q 
(1970) 72 Pun LR 784 = ILR (1972) 
2 Puni 31. J agdish Parshad Babu 


Ram v. State 8,12 
AIR 1969 SC 1081 = (1969) 3 SCR 
374, Rasbihari Panda v. State 
of Orissa 8.12 
AIR 1963 SC 1047 = (1963) Sunn 
2 SCR 691. Akadashi Padhan v. 
State of Orissa 8: 
AIR 1962 SC. 1796 = (1963) 2 SCR 
73, Daya v. Joint Chief Con- 
troller of Imports & Exports & 
Bhagirath Dass. Sr. Advocate with 
S. K. Hirajee. and B. K. Jhingan for 
Petitioners; J. S. Wasu, Advocate-Gene- 


ral (Punjab). (for Nos. 1, 3 & 4) (S. K. 
Sayal with him) A. L. Bahri (for No. 2) 
and H. L. Sibal, Sr. Advocate with S. C. 
Sibal and R. K. Chhibbar (for Nos. 5 & 6). 
for Respondents. 


B. R. TULI, J.:— This appeal under 
clause 19 of the Letters Patent is direct- 
judgment of a learned 
Single Judge dated November 25,- 1970, 
dismissing the appellants’ Civil Writ No. 
2721 of 1970. 1 

2. Appellant No. 1 is the sole 
proprietor of New Pearl Textile Indus- 
tries. Kashmir Road, Amritsar. who in- 
stalled nine handlooms in the beginning 
of 1968 and started production as from 
April 13. 1968. Abppellants Nos. 2 and 3 
are partnership firms which installed 
eight and twelve handlooms and started 
production and manufacture of woollen 
shoddy blankets as from April 13. 1968. 
and April 1, 1968. respectively. The ap- 
pellants are registered as small scale in- 
dustrial units in the decentralised sector 
with the Director of Small Scale Indus- 
tries at Amritsar after due verification as 
working units actually engaged in the 
production of shoddy woollen blankets: 
and goods: The raw material to produce 
the shoddy blankets consists of the varn 
spun from imported shoddy wool and 
woollen rags and indigenous wool. 

The shoddy wool and woollen rags are 
now imported from foreign countries by 
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the State Trading Corporation alone as 
a result of the policy of canalisation an- 
nounced by the Government of India on- 
November 25 1967. Prior thereto, the 
said material was imported bv the spin- 
ning mills only which, after turning 
shoddy wool and woollen rags into yarn, 
used to distribute the same to the actual 
users. The appellants have set out in 
detail the history of the import of the 
shoddy wool and woollen rags in their 
writ petition with which we are not now 
concerned, 


3 On February 17. 1968, the Gov- 
ernment of India issued a letter to the 
Director of Industries of each State, 
copies of which were endorsed to the 
Regional Textile Commissioner, the State 
Trading Corporation. and the Secretarv, 
Handlooms Shoddy Weavers and Proces- 
sors Association, Amritsar (respondent 5). 
to collect the requisite data to enable 
the Government of India to decide about 
the quantum of shoddy wool and woollen 
rags to be allocated to each particular 
unit falling in the basic period from 
October, 1959 to September, 1963. Since 
the collection of the data took time. res- 
pondent 5 made a representation to the 
Minister for Foreign Trade. Government 
of India, New Delhi, on March 19 1970, 
that the basic period should be 
altered to include the period from Octo- 
ber, 1959, to September 1967, in order 
to enable all small scale units. who had 
established themselves with hard labour 
after the year 1963 to the date of the an- 
nouncement of the new shoddy policy. to 
share in the quota of imported shoddy 
wool and woollen rags so that they. 
should: not be uprooted and thrown out 
of the trade. A request was made that— 


‘in the interest of the small scale 
handloom shoddy weaving industry in 
the decentralised sector at large, all 
units who had established themselves 
after 1959 till the date of .the announce- 
ment of the Government policy and are 
continuously using shoddy on handlooms 
‘before the announcement of the Govern- 
ment policy as referred to above should 
‘be covered under this policy and the best 
year of their consumption as per the ac- 
counting period should be taken as the 
basis for fixing up their entitlement.” . 
‘On July 8,1970 the Government of India, 
Ministry of Foreign Trade. issued the 
following Press Note :— 


“It has been decided by the Govern- 
ment of India inthe Ministry of Foreign 
Trade that allocations of shoddv raw 
material will be made to the woollen 
shoddy handloom units on the basis of 
past consumption of shoddy varn by 
them during certain basic period. The 
‘basic period fixed for this purpose is 
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Írom October. 1959, to September, 1967. 
Shoddy handlooms, whether in the orga- 
nised or in the decentralised sector have 
a choice to select any one vear (October 
to September) of their best performance 
during the period October. 1959, to Sep- 
tember, 1967. for allocation of raw mate- 
rial on the basis of consumption of shoddv 
yarn in that year. The above benefits 
shall be admissible to those handloom 
units which were in operation during 
the years preceding September, 1967 but 
not to those units which were in opera- 


tion during 1963 or 1964 but were not 
working effectively during the subse- 
quent years 

The handloom shoddy units are, 


therefore. requested to furnish their re- 
cords regarding consumption of woollen 
shoddy varn (with documentary evi- 
dence) to the concerned Regional Offices 
of the Textile Commissioner at Bombay. 
Calcutta, Kanpur Amritsar, Ahmedabad 
and Coimbatore, within one month from 
the date of issue of this Press Note.” 

From the Press Note it is abundantly 
clear that all small scale industrial units, 
like the appellants. which were estab- 
lished after September, 1967 were de- 
of the imported 
shoddy wool and woollen rags. This 
Press Note is stated to be for the licens- 
ing year 1970-71, that is, from April 11. 
1970, to March 31 1971. The appellants 
filed C. W. 2721 of 1970, challenging the 
validity of the said Press Note and their 
exclusion from the allotment of the 
quota out of the imported shoddy wool 
and woollen rags on various grounds, 

4. The respondents to the wri 
petition were the Union of India (res- 
pondent 1). the State Trading Corpora-< 
tion of India Limited (respondent 2), the 
Textile Commissioner, Ministry of Foreign 


Trade Government of India (respon- 
dent 3), the Deputy Director. Regional 
Office of the Textile Commissioner. 


Amritsar (respondent 4), the Handlooms 
Shoddy Weavers and Processors Associa- 
tion (respondent 5) and the Director of 
Handlooms in the Office of Director of 
Industries, Punjab Chandigarh (respon- 


dent 6). They are the respondents to 
this appeal also. 
5. Separate written statements 


were filed on behalf of respondents 1, 3 
and 4, respondent 2 and respondent 5. 
Respondent 6 did not file any written 
statements. By these written statemenis 
the claims of the appellants were denied. 

6-7, The Government of India 
Ministry of Foreign Trade, issues two 
books every year known as Red Book 
and Blue Book.The Red Book contains 
the guidelines and the essential features 
of Import Trade Control Policy white tha 
Blue Book is a Handbook of Rules and 
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Procedures regarding Import Trade Con- 
trol. The import policy of every vear 
from April to March succeeding is gene- 
rally determined by what is contained in 
these two books. It is, therefore, neces- 
‘sary to refer to the various provisions of 
these two books in order to decide whe- 
ther the appellants have any right to 
share in the quota of shoddy wool and 
‘woollen rags for the vear 1970-71 for 
‘which the writ petition was filed. The 
relevant paras in the Red Books for the 
year 1970-71 are noticed below :— 

Para. 39 defines new units as— 

“those to which no import licences 
for raw materials. components and spares 
‘have been issued for the licensing periods 

(Contd, on Col. 2) 
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April. 1968 — March, 1969 and April 
1969 — March, 1970 and which have 
either had the requisite machinerv in- 
Stalled or have made-firm arrangements 
for machinery and premises and power 
supply, where necessary. If a unit has 
obtained an allotment of imported raw 
materials or components through S. T. C. 
or M. M. T. C: or any other recognised 
agency. or it has obtained import licences 
for raw materials and components under 
the import policy for registered exporters 
for any of the two licensing periods re- 
ferred to it will be treated as an existe 
ing unit.” ~ 
Item 47 in Part A of Section III. pres- 
cribing for the import of shoddy woo! 
and woollen yarn reads as under :— 





‘Sr. No. and part ot Description. Canalising System of licensing. 
the ITC Schedule. agency. 
1 2 3 4 
* * * * 
x * x * 

47 Wool raw and wool tops STC To be released tò actual users on 
including wool waste, the recommendation of spon- 
shoddy wool and soring authorities. 
woollen rags. 

s * * * 


Para. 51 deals with canalisation of 
imports and it is not necessary to set it 
out. Suffice it to sav that for the import 
‘of shoddy wool and woollen rags the 
canalising agency is the State ‘Trading 
‘Corporation of India Limited (respon- 
dent 2). Para. 54 deals with the manner 
of allotment of imported materials and 
meade as under :— 


“54, In respect of items listed in 
Section III. allotments of imported mate- 
rials to actual users will be made in the 
following manner :— 

(i) by release orders to be issued 
on applications made to the licensing au- 
thorities concerned, oF 

(ii) by release orders to be issued on 
applications made to the sponsoring au- 
thorities concerned, or 


tiii) by direct allotments to be made 
bv the canalising agency concerned. 
The manner of allotment has been indi- 
cated against each item in Section III. 
The detailed procedure for submission of 
applications for allotments of these items 
is given in Chapter IV of the Import 
Trade Control Hand Book of Rules and 
Proceduce. 1970.” . 


The relevant paragraphs of the Blue 
Book are— 
Para. 69 (1) defines “actual users 


(industrial)” as “those who require raw 
materials components, accessories. machi- 
nery and spare parts for their own use 
in an industrial manufacturing process.” 
Para, 69 (2) sets out the categories of 


actual users which are three in number, 
viz.,— 

“(i) scheduled industries borne on 
the registers of the Directorate General 
of Technical Development. 

(ii) scheduled industries not borne 
on the registers of the Directorate Gene- 
ral of Technical Development and non- 
scheduled industries: other than small 
scale industries, and ' 

(iii) small scale industries.” 

Para, 78 deals with the small scale indus- 
tries and is in the following terms :— 

“78 (1) Small scale industries will 
include all industrial units with a capi- 
tal investment: of not more than Rs. 7,50 
lakhs irrespective af the number of per- 
sons employed, Capital investment for 
the purpose of this definition will mean 
investment in plant and machinery only. 
When calculating the value of plant and 
machinery, the original price vaid by the 
owner irrespective of whether the plant 
and machinery are new or second-hand, 
will be taken into account. 

(2) In the case of ancillarv units 
engaged in industries listed in Appendix 
17, the capital investment limit of 
of Rs. 7.50 lakhs referred to in sub-para. 
(1) of this paragraph has been relaxed 
and raised up to Rs. 10 lakhs. Therefore, 
such units having fixed assets upto Rs. 10 
lakhs instead of Rs. 7.50 lakhs. will also 
be covered by the definition of -small 
scale industries. Amongst these indus« 
tries, an ancillary unit will be the unif 
which produces parts, components subs 
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assemblies and tooling for supply against 
known or anticipated demand of one or 
more large units’ manufacturing/assembl- 
ing complete products, and which is not 
subsidiary of or controlled by any large 
unit in regard to the negotiation of con- 
tracts for supplv of its goods to anv 
large units. This shall not. however. pre- 
clude an ancillary unit from entering 
into an agreement with a large unit 
giving it the first option to take the for- 
mer’s output. The units which are set 
up primarily for the replacement market 
will also fall within the scope of this 
criteria. Units manufacturing tools, jigs 
and fixtures will also be recognised as 
ancillary units. 

(3) The procedure for the Submision 

of import applications for raw materials. 
components and spares applicable to 
smal] scale units, will also applv to such 
of the non-S. S.I. units as are looked 
after by State Directors of Industries, 
State Drugs Controllers. State Directors 
of Fisheries or Executive Director, Food 
and Nutrition Board, Government of 
India, Krishi Bhavan. New Delhi. The 
flat rate of application fees prescribed 
for small scale units will not. however, 
apply. to such units.” 
Sub-paras (3) and (4) of para 82 pre- 
scribed the procedure for issuing release 
orders by licensing authorities and spon- 
soring authorities to the actual users dnd 
read as under:— .- 

“82 (3) The procedure to be followed 
in respect of items for which release 
orders will be issued by licensing autho- 
rities to the actual users concerned will 
be as indicated below :— 

(a) The actual user should 
his import application in the prescribed 
form and manner ‘to the licensing autho- 
rity concerned through the sponsoring 
authority concerned. Units which are 
required to make their applications for 
licences direct to the licensing autho- 
rities concerned under the import policy 
in force should not route their applica- 
tions through the sponsoring authorities 
concerned, Application should be sup- 
ported by treasury challan showing pay- 
ment of application fee and other docu- 
ments as are reauired in terms of the im- 
port policy in force. l 

(b) The import application should be 
a consolidated - application covering all 
the requirements of raw materials and 
components in the -case of priority indus- 
tries and raw materials. components and 
spares in the case of units engaged in 
industries other than priority industries 
pertaining to the end-product (including 
the related end-products) to which the 
application pertains. In respect of the 
canalised items applied for in the said 
application, the applicant should indicate 


submit ` 
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the item-wise value within the overall 
value applied for, unless the item, in 
question. is licensable on restricted basis 
in which case the value limit will be 
determined by the sponsoring authoritv/' 
licensing authority in terms of policy in 
force. 

. .(c) Where an application. is to be 
made through the sponsoring authoritv.. 
the said authoritv will forward the same 
to the licensing authority concerned with 
its recommendation in the normal course. 
In respect of_items licensable to actual 
users on Yestricted basis the sponsoring’ 
authority will indicate the value limit 
against each item within the overall. 
value recommended, The licensing au- 
thority will consider the applications on 
merits in terms of the import policy in 
force: In respect of canalised items. in- 
stead of issuing a direct licence to the 
applicant, the licensing authority will 
issue release order in favour of the ap- 
plicant on the canalising agency concern- 
ed, in the pro forma appearing in Ap- 
pendix 34. 

(d) Where an application is to be 
made direct to the licensing authoritv 
concerned the licensing authority will 
consider the application on merits im 
terms of the import policv in force. In 
respect of canalised items. instead of 
issuing a direct licence to the applicant. 
the licensing authority will issue release 
order in favour of the applicant on the 
canalising agency concerned in the pro 
forma appearing in Appendix 34. 

(e) The original release order will be 
sent to the applicant and a copy thereof 
will be sent by the licensing authoritv to 
the canalising agency. For purposes of 
verification, the licensing authority will 
also send confirmatory statements every 
week to the canalising agencies indicat- 
ing particulars of the release orders 
issued during the week. In every case, 
a.copy of the letter with which the re- 
lease order is sent to the applicant, will 
be forwarded bv the licensing authority 
to the sponsoring authority concerned. 

(f) The release order will be valid 
for a specified period during which the 
allottee will be required to draw supplies 
from the canalising agency in accordance 
with the procedure for allotment/distri- 
bution prescribed by such agency. 


82 (4) The procedure to be followed 
in respect of items for which release 
orders will be issued by sponsoring au- 
thorities to the actual users concerned 
will be as indicated below :— 

__(a) The actual user should submit his 
application for allotment in respect of 
canalised items to the Sponsoring autho- 
rity concerned. in the prescribed form 
and manner. The application should not 
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include any non-canalised items. No ap- 
plication fee is required to be paid bv the 
applicant for such applications. 

(b) If the application is in respect of 
‘more than one canalised item, the appli- 
cant should indicate the value limit in 
respect of each item within the total 
value unless the item in auestion is 
licensable on restricted basis to actual 
users in which case the value limit will 
be determined by sponsoring authoritv 
in terms of the import poliev in force. 

(c) The sponsoring authority will 
issue release order(s) on the canalsing 
agency in favour of the applicant. The 
original release order will be sent to the 
applicant by the sponsoring authority 
and a copy thereof to the canalising 
agency concerned. For purposes of veri- 
fication. the sponsoring authoritv will 
. ‘send every week confirmatory statements 
to the canalising agencies indicating 
‘particulars of the release orders issued 
‘during the week, 

(d) The release order will be issued 

ain the pro forma as given in Appendix 34. 
It will be valid for a specified period 
-during which the allottee will be re- 
«quired to draw supplies from the canalis- 
ing agency in accordance with the proce- 
‘dure for allotment/distribution prescrib- 
ed by Such agency,” 
‘Sub-para. (5) of para. 82 enumerates the 
circumstances in which an application 
for a licence can be refused by the autho- 
tities concerned and reads as under :— 

“82 (5) In order to discourage new in- 
dustries for the manufacture of items for 
~vhich adequate capacity exists in the 
‘country, and to ensure rational growth, 
the sponsoring authority will not re- 
commend a licence or an application 
from a new unit for the import of mate- 
Tials required for the manufacture of an 
‘end-product. which is banned in terms of 
the policy in force, from time to time.” 
‘Para. 97 (1) deals with the procedure for 
the allotment of imported goods cana- 
lised through public sector agencies and 
reads as under:— 

“97 (1) In respect of goods the im- 
port of which is canalised through a pub- 
lie sector agencv for meeting the require- 
ments of actual users. the allotments of 
imported materials ta actual users will be 
made in the following manner :— 


G) By release orders to be issued on 
applications made to the licensing autho- 
rities concerned. or 

(ii) By release orders to be issued on 
applications made to the sponsorine au- 
thorities concerned, or 

(iii) By direct allotments to be made 
by the canalising agency concerned.” 

7. In the light of the provisions 
of the two books mentioned above, the 
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learned counsel for the appellants has 
vehemently argued that respondent 1 has 
no power to arbitrarily fix the basic 
period as October. 1959, to September 
1967, for the purposes of allotment of the 
imported shoddy wool and woollen rags 
so as to discriminate between the indus- 
trial units which had established them- 
selves before September, 1967, and those 
which had established themselves there- 
after. It is stressed that by Julv 8 1970, 
when the impugned Press Note was 
issued. the Government of India had not 
yet collected the information or the data 


-with regard to the reauirements of the 


small scale industrial units requiring im- 
ported shoddy wool and woollen rags for 
their manufacturing business and. there- 
fore, it cannot be urged that import of 
that material for the vear 1970-71 was 
Zoing to be made onlv for those small 
scaie industrial units which had estab- 
lished themselves before September. 11967. 

The import of that material was be- 
ing made forthe industry asa whole and 
not for anv particular units of that in- 
dustry. The industrv consists of all the 
small scale industrial units engaged in 
the manufacture of woollen blankets or 
cloth in which the yarn obtained from 
shoddy wool and woollen rags is used. 
Reference in this connection is made to a 
letter dated. January 24, 1970 (copy an- 
nexure 'C’ to the writ petition) issued bv 
the Deputy Director Incharge of the 
Regional Office of the Textile Commis-. 
sioner. Ministry of Foreign Trade. Gov- 
ernment of India, at Amritsar, to peti- 
tioner No. 1 directing him to produce the 
following records for the period October, 
1959 to September. 1969. for verification 
by February 7, 1970 :— 

“1. Purchase records of raw- material 
yéar-wise, 

2. Production records, viz. Produc- 
tion Registers, Wages Registers. Attend- 
ance Registers. Invoices of the processors 
and clearance records of the Central Ex- 
cise. 

3. Sales Records. 


4. Balance sheet of income-tax 
sessment showing the goods 
purchase and sale.” 


as- 
account: 


.It was further stated in the letter that if’ 


petitioner 1 failed to produce the said re- 
cords it would be presumed that-he had 
no valid claim or past consumption of 
shoddy yarn. In reply to this letter, the 
records were produced on February 3. 
1970. which were dulv examined bv the 
officers of the Department. It is thus 
emphasised that the Government did not 
intend to exclude the appellants from a 
share in the distribution of the imported 
shoddy wool and woollen rags for the 
licensing year 1970-71. 


8. Before considering the submis- 
sions of the learned counsel, it is neces- 
sary to analyse the Press Note dated July 
8. 1970 to find out the small scale indus- 
trial units which were to be allowed the 
quota of the imported shoddy wool and 
woollen rags. The allocation of shoddv 
raw material was to.be made to the 
woollen shoddy handloom units on the 
basis of past consumption of shoddy varn 
by them during the basic period from 
October, 1959,°to September. 1967, which 
means only those woollen shoddy hand- 
loom units which had established them-- 
selves before October 1959. and were. 
continuing thereafter. a ; 

Such units could choose any one 
year (October to September) of their 
best performance during the period Octo- 
ber 1959 to September 1967, for alloca- 
tion of raw material on the basis of con- 
sumption of shoddy yarn in that year. 
It is, therefore wrong to suggest that all 
woollen shoddy handloom units, which 
had established themselves before Sep- 
tember, 1967. were eligible for the allo- 
cation of shoddy raw. material even if 
they had established themselves be- 
tween October, 1959 and September 1967. 
The language of the Press Note does not 
bear that interpretation and thus the 
representation made by respondent 5 in 
March, 1970, had not been accented bv 
the Government of India in toto. i 

In this view of the matter. we are 
‘of the opinion that the selection of the 
woollen shoddy handloom units on the 
basis of their establishment prior to Octo- 
ber, 1959 is most arbitrary and extrane- 
ous to the. purpose of importing raw 
material for the industry as a whole. 
Such an arbitrary classification of wool- 
len shoddy handloom units on the basis 
of the date of their establishment vio- 
lates Article-14 of the Constitution of 
India, particularly when no rational or 
intelligible differentia has been shown 
why the woollen shoddy handloom units 
established prior to October, 1959. were 
selected and all such units established 
thereafter were excluded. This is not 
a case in which import licence or ex- 

port licence has to be granted but this is 
a case in which the imported raw mate~ 
- rial has to be distributed amongst the 
various units constituting the industry, 
To such a case the observations made bv 
me in Jagdish Parshad Babu Ram v. 
State of Haryana, 1970-72 Pun LR 784 
(para. 5) aptly apply namely— 

i when the Government takes 
upon itself the sole responsibility of im- 
porting raw material for use in the indus- 
tries of the country, it becomes its duty 
to distribute that raw material amongst 
the manufacturing concerns on a fair and 
equitable basis and manufacturing units 


‘ported shoddy raw material is used alons 


P 302 P.& H. [Pr. 8] Ram Lubhaya Kapur v.Unionof India (B. R. Tuli J.) ALR. 


get the right of 
therein. 


share 
due 


claiming their 
If they are denied their 


` share, it affects their Fundamental Right: 


under Articles 14 and 19 (1) (g) of. the 
Constitution of which they are entitled 
to complain.” 


In order to distribute such raw material 
equitably. a scheme for distribution hasi 
to be prepared according to which all the 
units of the industrv should be allotted 
their due share. It has to be remember- 
ed that the import of shoddv raw mate- 
rial is for a non-prioritv industry and h 
is not the case of the respondents tha 

only old established industrial units can 
make a proper use of this material and 
not the newly established units. The im- 





with the indigenous wool for the waria 
facture of woollen blankets and tweeds 
etc., on handlooms requiring no specialised 
skill, The handloom units do not depend 
entirely on the imported raw material. 
It is only a part of the raw materia] used 
by them. The handlooms are not meant 
only for the manufacture of woollem 
blankets and other cloths from shoddv 
wool but cloth woven from other varns 
like cotton. purely woollen or mixed 
yarn like terrycot, terrywool, silk staple 


etc., can be manufactured on these, hand- 


looms. ; 

The industry as a whole or anv unit 
thereof does not, therefore. entirely de- 
pend on the imported raw material and 
there is no auestion of the economv of 
the country suffering-if only some units 
are allowed the quota out of the import- 
ed shoddy raw material to the exclusion 
of others. It has been stated at the bar 
by the learned counsel for respondent 3 
that for the licensing vear 1970-71 the 
members of the association have been 
allowed only 39 per cent of the consump- 
tion for the best vear in the basie period 
which clearly shows that the members of 
the association also have to find raw mate- 
rial in substantial quantities from the 
indigenous markets in order to keep their 
handlooms working. If the imported 
materia] is shared amongst all the indus+ 
trial units working in the year or vears 
preceding the licensing period, it will not 
affect the economy of the country on 
which great stress has been laid. The 
learned counsel has placed great reliance 
on the observations of their Lordshins of 
the Supreme Court in Dava v. Joint 
Chief Controller of Imports and Exports. 
AIR 1962 SC 1796 which was a case re- 
lating to the export of certain manganese 
ore. 


The appellant in that case applied 
for the grant of a licence to enable him 
to export certain manganese ore which he 
had won from his mines, without refer- 
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ence to the notifications which were im- 
pugned in that case. Their Lordships 
held that Section 3 of the Imports and 
Exports Control Act. 1947, was a valid 
piece of legislation and clause 6 (h) of 
the Exports Control Order was within 
the rule-making power of the Central 
Government under Section 3 of the said 
Act and was constitutional. Clause 6 (h) 
permitted “canalising” or the “channel- 
ling” of exports through selected agen- 
cies and their Lordships expressed the 
opinion that the sub-clause did no more 
than making provision for the classifica- 
tion into groups etc, which was but one 
of the modes which the “control” under 
Section 3 of the said Act might assume. 


Under the impugned notification the 
export trading in manganeSe ore was con- 
fined to three groups of persons engaged 
in the trade, viz. (a) established ship- 
pers, (b) mine-owner exporters and (c) 
the State Trading Corporation, the for- 
mer two being allotted auotas based upon 
the exports effected by them during cer- 
tain’ basic years. The necessary result 
of that notification was that the “new- 
comers” were eliminated from the export 
trade of manganese ore. One of the com- 
plaints of the appellant was that the 
basic years fixed in the policy statement 
were arbitrary. But, their Lordships 
observed that— i 

“the fixation of any vear must be SO, 

and if the Government fixed as a basic 
year a period three vears before the an- 
nouncement of the policy. that is, took 
into account performance within a period 
‘ of three years before that date, we do 
not see anv unreasonableness or arbitra- 
riness about it.” 
Their Lordships set out the reasons 
which had impelled the Union of India 
to prefer the State Trading Corporation 
as a princinal agency for canalising the 
export trade in manganese ore. The re- 
levant observations on which reliance 
has been placed by the learned counsel 
are contained in paras. 16 and 17 of the 
report but those observations are not 
applicable to the facts of the present 
case. As I have pointed out above. the 
case before us does not relate to the 
grant of licence for making exports nor 
for making imports but the matter con- 
cerns the equitable distribution of im- 
ported material for a particular industry 
amongst its various nits. To this case 
in our opinion, the observations of their 
Lordships in Rasbihari Panda etc. v. 
State of Orissa, AIR 1969 SC 1081, 
apply. In that case. the State of Orissa, 
in order to regulate the trade in Kendu 
leaves issued the Orissa Kendu Leaves 
(Control and Distribution) Order. 1949, 
providing „for the issue of licences to per- 
sens trading in Kendu leaves: 
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That Order was replaced. bv another 
Order issued in 1960 which, however. 
did not make anv substantial changes in 
the principal provisions of the 1949 
Order, Thereafter. the State Legislature 
enacted the Orissa Kendu Leaves (Con- 
trol of Trade) Act 28 of 1961. Section 3 
of the Act provides that no person other 
than (a) the Government: (b) an officer 
of Government authorised in that behalf: 
(c) an agent in respect of the unit in 
which the leaves have grown shall pur- 
chase or transport Kendu leaves. Bv 
Section 4 it was enacted that the Gov- 
ernment shall after consultation with 
the Advisory Committee, fix the price at 
which Kendu leaves shall be purchased 
by any officer or agent from growers of 
Kendu leaves during any vear. By Sec-' 
tion 8 the Government was authorised to. 
appoint agents for different units to pur- 
chase Kendu leaves. Section 10 provides 
k nat 7 $ 


“Kendu leaves purchased by Govern- 
ment or by their officers or agents under 
this Act shall, be sold or otherwise dis- 
pose of in such manner as Government 
may direct.” , 


The Government of Orissa appointed 
agents to purchase Kendu leaves and to: 
trade therein. A grower of Kendu leaves. 
moved a petition in the Supreme Court 
contending that the principal provisions 
of the Act infringed his Fundamental 
Rights under Article 19 (1) (f) and fg) 
and Article 14 of the Constitution. The 
Supreme Court held in Akadasi Padhan 
v. State of Orissa. (1963) Supp 2 SCR 
691 = (AIR 1963SC 1047) that the Orissa 
Kendu Leaves (Control of Trade) Act, 
1961, was a valid piece of legislation and 
creation of a State monopoly in Kendu 
leaves was protected bv Article 19 (6) of 
the Constitution but the State Govern- 
ment was not competent to implément 
the provisions of the Act through the 
agents appointed under the agreements 
for which a provision had been made 
under Rule 75 framed under that Act. 
Thereafter. certain changes were made 
in the machinerv for implementation of 
the monopoly by the Government of 
Orissa. In 1968 the Government of 
Orissa framed a scheme under which the 
Government offered to those licensees who: 
in their view. had worked satisfactorilv’ 
in the previous year and had paid the 
amounts due from them fregularly to. 
continue their licences with the added' 
provision that the agents with whom thev- 


had been working in 1967 would also 
work during 1968. 
Rasbihari Panda moved (a petition, 


‘under Article 226 of the Constitution in: 


the Orissa High Court on January 24s. 
1968, challenging the action of the Gov~ 
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ernment. The High Court expressed the 
view that the State having assumed mono- 
poly of trading in Kendu leaves was 
alone entitled to purchase the Kendu 
leaves from the primarv producers and 
was by Section 10 authorised to dispose 
of the leaves “in such maner as the Gov- 
ernment may direct.” Section 10, in the 
view of the High Court placed no res- 
triction on the manner in which the Gov- 
ernment may sell Kendu leaves, and the 
only question which the Court had to 
consider was whether in adopting the 
new scheme of offering to enter into ad- 
vance purchase contracts by private ne- 
gotiations for selling Kendu leaves in 
1968, the Government had acted bona 
fide. The opinion of the High Court was 
that there was nothing on record to show 
lack of bona fides on the part of the State 
Government in adopting the manner it 
did. The petition of Rasbihari was thus 


dismissed. On appeal to the Supreme 
Court, their Lordships observed as 
under :— : 


“Section 10 of the Act is a counter- 
pari of Section 3 and’ authorises the 
‘Government to sell or otherwise dispose 
of Kendu leaves in such manner as the 
Government may direct, If the monopoly 
of purchasing Kendu leaves bv Sec. 3 is 
‘valid, insofar as it is intended to be ad- 
‘ministered only for the benefit of the 
‘State. the sale or disposal of Kendu 
‘leaves by the Government must also be 
in the public interest and not to serve 
the private interests of anv person or 
class of persons. It is true that it is for 
the Government having regard to all the 
‘circumstances. to act as a prudent busi- 
nessman would. and to sell or otherwise 
dispose of Kendu leaves purchased under 
the monopoly acauired under Section 3, 
‘but the profit resulting from the sale 
must be for the public benefit and not 
for private gain, soe sie 

Section 10 leaves the method of sale 
-or disposal of Kendu leaves to the Gov- 
ernment as thev think fit. The action of 
the Government if conceived and execut- 
ed in the interest of the general public 
is not open to judicial scrutinv. But it 
is not given to the Government therebv 
to create a monopoly in favour of third 
parties from their own monopolv. 

Validity of tha schemes adopted bv 
the Government of Orissa for sale of 
Kendu leaves must be adjudged in the 
light of Article 19 (Lg) and Article 14. 
Instead of inviting tenders the Govern- 
ment offered to certain old contractors 
the option to purchase Kendu leaves for 
the vear 1968 on terms mentioned there- 
in. The reason suggested by the Gov- 
ernment that these offers were made be- 


‘persons interested 
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cause the purchasers had carried out 
their obligations in the previous vear to 
the satisfaction of the Government is not 
of anv significance. From the affidavit 
filed by the State Government it appears 
that the prices fetched at publie auctions 
before and after Januarv. 1968 were much 
higher than the prices at which Kendu 
leaves were Offered to the old contrac- 
tors. The Government realised that the 
scheme of offering to enter into contracts 
with the old licensees and to renew their 
terms was open to grave obiection. since 
it sought arbitrarily to exclude many 
in the trade. The 
Government then decided to invite offers 
tor advance purchases of Kendu leaves 
but restricted the invitation to those in- 
dividuals who had carried out the con- 
tracts in the previous year without de- 
fault and to the satisfaction of the Gov- 


ernment. By the new scheme instead of 
the Government making an offer the 
existing contractors were given the ex- 


clusive right to make offers to purchase 
Kendu leaves. But insofar as the right 
to make tenders for the purchase of 
Kendu leaves was restricted to those per- 
sons who had obtained contracts in the 
previous vear the scheme was open to the 
same objection. The right to make offers 
being open to a limited class of persons 
it effectively shut out all ather persons 
carrying on trade in Kendu leaves and 
also new entrants into that business. It 
was ex facie discriminatory, and imposed 
unreasonable restrictions upon the right 
of persons other than existing contrac- 
tors to carry on business. In our view. . 


. both the schemes evolved by the Govern- 


ment were violative of the fundamental . 
right of the petitioners under Article 
19 (1) (g) and Article 14 because the 
schemes gave rise to a monopoly in the 
trade in Kendu leaves to certain traders, 
and singled. out other traders for the 
discriminatory treatment. 

The classification based on the cir- 
cumstance that certain existing contrac- 
tors had carried out their obligations in 
the previous year regularly and the 
satisfaction of the Government is not 
based on any real and substantial distinc- 
tion bearing a iust and reasonable rela- 
tion to the object sought to be achieved 
i.e, effective execution of the monoPolv 
in the public interest. Exclusion of all 
persons interested in the trade. who were 
not in the previous vear licensees is ex 
facie arbitrary: it had no direct rela- 
tion to the obiect of nreventing exploita- 
tion of pluckers and vrowers of Kendu 
leaves nor had it anv iust or reasonable 
relation to the securing of the full bene- 
fit from the trade. to the State.” 

On the parity of reasoning it can be said 
that the impugned Press Note makes only 
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a limited class of industrial units using 


shoddy raw material eligible for allot-. 


ment of the imported shoddy wool and 
woollen rags which is ex facie discrimi- 
matory and imposes unreasonable restric- 
tions upon the rights of industrial units 
other than those which existed between 
October. 1959, and September. 1967., Ex- 
clusion of all persons interested in the 
trade. who had established themselves 
later than the basic period stated in the 
Press Note, is ex facie arbitrary; it has 
no direct relation to the obiect of proper 
utilisation of imported shoddy raw mate- 
tial by the various units of the industry. 
There is no doubt that a further classifi- 
cation within a class can be made but 
there must be rational and intelligible 
; differentia between the persons included 
in the smaller class and those excluded 
therefrom. The date of establishment of 
an industrial unit is not a sufficient dif- 
ferentia for the purposes of reasonable 
classification. 


In the present case, the onlv basis 
on which the appellants were not allow- 
ed to share the imported raw material 
‘was that they had not established them- 
selves before September, ‘1967. Their 
consumption of shoddy varn till Septem- 
ber, 1969, had been scrutinised bv the 
officers of the Department and thev could 
be allotted the quota falline to their 
share on the basis of their consumption 
of shoddy raw material during the vear 
preceding’ the licensing year. To exclude 
all industrial units established after Octo- 
ber, 1959 is most unreasonable and arbi- 
trary as the monopoly has been created 
in favour of those industrial units who 
had existed between October, 1959 and 
September. 1967, 
mitted. 

. If the interpretation of the Press 
Note, as is contended for by the respon- 
dents, that all handloom units established 
before September 1967. were eligible for 
the allotment of the quota irrespective of 


the fact that they had established them- | 


selves before October, 1959, or there- 
after, is.to be accepted. even then there 
fis no reasonable differentia on the basis 
„of which the industrial units like those of 
the appellants could be deprived of that 
quota merely because thev had established 
themselves after September. 1967. 


On the true interpretation of the 
Press Note, however, only those indus- 
trial units ‘are eligible for the quota 
which had existed right from October, 
1959, to September, 1967, and if units 
other than those have been made eligible, 
ït is net in accordance with the lansuage 
of that Press Note and on that basis an 
invidious distinction has been made be- 
tween the units established during the 
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which cannot be per- 


‘related to the’import licence while 


. the various units of the 
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period from October 1959, to September. 

1967, and those established thereafter 

like the appellants which cannot be justi- 

he as this classification is most. arbi- 
ary. 


9. The learned counsel for Tes- 
pondent 5 also drew our attention to the 
decision of their Lordships of the 
Supreme Court in Dy. Asst. Iron and 
Stee] Controller, Madras v. L. Manick- 
chand, AIR 1972 SC 935. which, how- 
ever, related to the grant of import 
licences... The relevant observations, on 
which reliance is placed. are to be found 
in para. 11 of the report reading as 
under:— 

“Now, it has to be borne in mind 
that in the present stage of our industrial 
development imports requiring foreign 
exchange have necessarily to be appro- 
priately controlled and -regulated. Pos- 
sible abuses of import auota ‘have also to 
be effectively checked and this inevitably 
requires proper scrutiny of the various 
applications for import licence. In grant- 
ing licences for imports, the authority 
concerned has to keep in view various 
factors which may have impact on im- 
ports of other items of relatively greater 
priority in the larger interest of the 
overall economy of the country which has 
to be the supreme consideration, and an 
applicant has no absolute vested right to 
an import licence in terms of the policy 
in force at the time of his anolication 
because from the very nature of things 
at the time of granting the licence the 
authority concerned may often be in a 
better position to have a clearer over-all 
picture of the various factors: having an 
important impact on the final decision on 
the allotment of import quota to the 
various applicants. Shri Singhvi’s sug= 
gestion that the resnondent’s concern 
may have to close down if the imoort 
licence is not granted according to 1968- 
69 policy is difficult to accent in view of 
the assertion in the Writ Petition claim- 
ing turnover of 8 to 10 lacs by purchas- 
ing raw material from local markets.” 
No help can be derived from these obser- 
vations in the present case for the re- 
ason that the case before their ee 

e 
present case relates to the distribution of 
imported shoddy raw material amonest 
industry for 
whom it is imported. The various factors 
mentioned by their Lordships do not come 
into play but the last sentence of the 
observations definitely woes against the 
assertion of the respondents that if more 
units of the industry are made to share 
the imported shoddy raw material, it will 
affect the economy and the working of the 
existing units covered by the impugned 
press Note. I have already pointed out 
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that the industrial handlooms working 
on the shoddy yarn do not entirely de- 
pend on that varn for their existence nor 
have they been allowed the quota in full 
according to their requirements. They 
have perforce to obtain more raw mate- 
ria] from the market than the imported 
raw material 


Why should, therefore. some units of 
industry be given weightage by alloca- 
tion of a large quota by starving other 
units engaged im the same manufacturing 
business? Let all the units compete equal~ 
lv and be allotted whatever raw material 
is imported according to their consump- 
tion in the vear preceding the vear of 
import. A bogey has been created in the 
written statements and it has been em- 
phasised in the arguments that there are 
28 lakh handlooms in the country and 
if the imported shoddy material has to be 
distributed amongst them all. a few vards 
may fall to each one’s share which will be 
highly uneconomical for them as well as 
the Government We, however find no 
substance in this assertion as the alloca- 
tion of the imported shoddy material, even 
according to the impugned Press Note. is 
not to be made on the basis of loomage, 
that is. the number of handlooms, but on 
the basis of consumption of that material 


during a year of choice out of the vears . 


of the basic period. 


An affidavit dated August 16. 1972, 
has been filed by Ram Labhava Kapur 
appellant denying that the raw wool, 
shoddy wool and rags etc., which are im- 
ported through respondent 2, has to be 
distributed amongst 28 lakh handlooms. It 
is stated that respondent 5 has 75 mem- 
bers owning approximately 750 hand- 
looms only while the appellants own 29 
handlooms and the members of the 
Swadeshi Handloom Weavers Association. 
Amritsar, which are 45 in number includ- 
ing the appellants own about 200 hand- 
looms. Thus, in the whole of Amritsar 
there are only 950 handlooms which are 
working on the weaving of shoddv varn. 
In the whole of India there are not more 
than 1500 handlooms approximately in- 
cluding 950 of Amritsar. No affidavit re- 
butting the assertions made bv Ram 
Labhaya Kapur in his affidavit has been 
filed, It is thus clear that the apprehen= 
sion of respondents is not well founded. 


10. It has then been emphasised 
that the Government of India has to set 
apart foreign exchange for the import of 
shoddy raw material which is very limit- 
ed with the result that the shoddv raw 
material cannot be imported to meet the 
requirements of all the units of industry. 
We find no merit in this submission as 


well. It has been pointed out ear when . 


the Press Note was issued, the Govern=. 


-in their requirements 
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ment had not collected the data for the 
import of shoddy raw material. In fact, 


the last paragraph of the Press Note gave 
instructions to the industrial units to send 
to the Regional 
Offices of the Textile Commissioner. The 
shoddy raw material was imported on an 
estimate worth about rupees 45 lakhs and 
once imported. it had to be distributed 
equitably amongst all the wumits of in« 
dustry effectively in operation. 


11. It is the admitted case of the 
parties that the appellants are new units, 
actual users and small scale industries. 


‘Their applications for allocation of the 


shoddy raw material had, therefore, to 
‘be ‘processed by the sponsoring authority, 
that is respondent 6 They could not be 
excluded merely on the ground that thev 
had not been established prior to Septem- 
ber, 1967. Even under paragraph 82 (5) 
of the Blue Book, it is open to the sponsor~ 
ing authority not to recommend an appli- 
cation from a new unit for the import of 
material required for the manufacture of 
an end-product, which is banned in terms 
of the policy in force. from time to time, 
only in those cases in which adequate 
capacity exists in the country. 


In the first place this rule does not 
apply to the facts of the present case as 
it does not relate to the import of raw 
material but to the distribution of the im- 
ported raw material. Secondly, neither 
the Government nor the sponsoring of 


the licensing authority ever declar~ 
ed that adequate capacity existed 
in the country for the consump~ 


tion of shoddy raw material and for that 
reason it could not be allocated to the new 
units. Thirdly. the manufacture of the 
end-product. that is. blankets. tweeds etc., 
made from the shoddy raw materal is 
not banned. It was the statutory duty 
of the sponsoring authority to consider 
the applications of the appellants for the 
allotment of the quota according to their 
consumption of shoddy raw material dur< 
ing the period of their existence and 
not to shut them out merely on the 
ground that applications from industrial 
units, which had established themselves 
before September, 1967, could alone be 
considered on the basis of the impugned 
Press Note. 


12. I pointed out in (1970) 72 Pun 
LR 784 (supra) that for eauitable distribu- 
tion of imported raw material a scheme 
should be framed so that all the units of 
the industry are treated equally and one 
is not preferred to the other to afford a 
grievance to the excluded ones. I need not 
repeat what I said in that iudgment but 
the respondents will be well advised to 
study that judgment in order to frame 
schemes for the future years. For the 
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year 1970-71 allocations have already 
been made to the existing units on the 
basis of the consumption during the best 
year of performance chosen by them out 
of the years of the basic period. On the 
same analogy the appellants should also 
be allocated their share according to their 
consumption on the basis-of the best 
year of their performance on shoddy yarn 
during the period of their existence to 
avoid delay in framing a fresh scheme for 
allocating the shoddy raw material amon- 
gst all the units of the industry. For the 
future it will be better if a scheme is 
framed well in advance so that all the 
units of the industry are benefited eaual- 
ly. as has been emphasised by their Lord- 
ships of the Supreme Court in AIR 1969 
SC 1081 (supra). 


13. The learned Single Judge has 
held the impugned Press Note to be in 
order and not violative of Articles 14 and 
T9 (1) (g) of the Constitution. He has 
further held that the appellants were not 
eligible for the quota of imported shoddy 
raw material and, therefore. thev had no 
cause for grievance. In the light of the 
above discussion it is evident. that the de- 
cision of.the learned Single Judge on both 
the points cannot be upbeld. 


14. For the reasons given above, 
we are of the opinion that the impugned 
Press Note is violative of Articles 14 and 
19 (1) (g) of the Constitution. We. ac- 
cordingly, accept this appeal. set aside the 
judgment of the learned Single Judge and 
quash that Press Note. The respondents 
are directed to consider the cases of the 
appellants for the allotment of the im- 
Ported shoddy raw material on the basis 
of their consumption during the vear of 
their choice since their establishment and 
to allot them the necessary auota. if they 
are found eligible on that basis. We are 
informed that the imnorted shoddy raw 
material for the year 1970-71 is still avail- 
able out of which necessary allotment can 
be made to the appellants. The parties 
are -however, left to bear their own costs 
as the points of law involved were not 
free from difficulty. 


HARBANS SINGH C. J. 
agree. 


15. I 


Appeal accepted. 
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Shankar Singh and others. Appellants 
v. Mangal Singh and others, Respondents. 

Second Appeal No. 4159 of 1961. D/- 
2-8-1972 from decree of Ram Lal Aggar- 
wal Dist. J. Jullundur as ex-officio Addl. 
Dist. Hoshiarpur D/- 11-7-1961. 

Index Note:— (A) Puniab Security of 
Land Tenures Rules (1953), Rule 11 — 
Court’s order (dispossessing party) quash- 
ed in appeal — Restitution can be ordered 
under inherent powers — For execution 
of orders Rule 11 is to be read with R. 10 
of Punjab Tenancy Rules (1909). 


Brief Note:— (A) Thus where an ex 
parte ejectment order was set aside, the 
officers under the Puniab Security of 
Land Tenures Act. 1953 have inherent 
jurisdiction to put the tenants in posses- 
sion, even in absence of provision in the 
Act and even if no order for restoration 
of possession was passed: at the time of 
Setting aside the ex parte order. More- 
over, the directions of the officer given 
at the time of setting aside ex parte order 
to deliver possession. are sufficient to 
obtain possession under the Tenures Act. 
AIR 1922 PC 269 and AIR 1963 SC 692 
Relied on. (Paras 7. 8) 

Index Note:— (B) Puniab Tenancy 
Act (1887), Section 50 — Tenant’s suit for 
restitution of possession under — Provi- 
sion does not apply to tenants evicted in 
process of Punjab Security of Land Ten- - 
ures Act, 1953. 


Brief Note:-— (B) As Section 50 is not 
applicable to thé eiectment of tenant 
under the Tenures Act (1933), it cannot be 
argued that the remedy of suit for get- 
ting possession is available to the tenant 


under Section 50. (Para 5Y 
Cases Referred: Chronological Paras 
AIR 1963 SC 692 = (1963) 1 Cri 

633, Mrs. V. G. Peterson v. O. V 

Forbes e 7 
AIR 1922 PC 269 = 49 Ind App 351 

Jai Berham v. Kedar Nath 6 


(1871) 3 PC 465 = 40 LJ Pc 11, 
Rodger v. Comptoir D’Escompte 
D Paris 7 
G. C. Garg. for Appellants: Sead 
Das with S. K. Hiraji and B. K. Jhingar, 
for Respondents. 


JUDGMENT:— This appeal has been 
filed against the judgment -and decree of 
the ‘District Judge, Jullundur, ` dated 
July 11, 1961 by which he reversed the 
judgment and decree of the trial Court 

Sing the suit of the plaintiffs. 
oO R The facts which have 
to this litigation are that 
AQ/DQ/A327/73/MBR 


led 
Mst. 
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Swarn Lata defendant No.3 was the own~ 
er of the property in dispute and the 
defendants Nos. 1 and 2 were the tenants 
under her. Defendant No. 3 filed pro~ 
ceedings for recovery of rent and the evic- 
tion of the defendants 1 and 2 under the 
provisions of the Puniab Security of Land 
Tenures Act, 1953 (hereinafter referred to 
as the ‘Tenures Act’) from the land in dis- 
pute and obtained an ex parte order of 
ejectment against them. They put in an 
application for setting aside the ex parte 
order before the Assistant Collector. who 
passed the order of ejectment. but he re+ 
jected the said application. The defen- 
dants Nos. 1 and 2 filed an appeal against 
the said order before the Collector which 
was accepted by him and he remanded 
the case for trving the same on merits. 
Before the hearing of the appeal defen- 
dant No. 3 had taken possession of- the 


land in dispute from defendants Nos. I . 


and 2 and therefore. it was also ordered 
by the Collector that they should be res- 
tored the possession of the property in 
dispute. Defendants Nos. 1 and 2 put in 
an application for restoration of posses- 
sion before the Assistant Collector. but 
the same was dismissed by him. They 
filed an appeal against that order to the 
Collector, who accepted it and directed 
that the possession should be delivered to 
them. After the passing of the said order 
Swarn Lata sold the property in dispute 
to the plaintiffs and defendant No. 4 and 
the plaintiffs instituted the present suit 
for declaration that they and the defen- 
dant No. 4 were the owners of the land in 
dispute and the order of the Collector 
directing the restoration of Possession to 
defendants Nos. 1 and 2 was illegal. with- 
out jurisdiction and they had no right to 
take possession in pursuance of that order. 
They also praved that defendants Nos. 1 
and 2 be injuncted from taking posses- 
sion of the land in dispute in pursuance 
of the illegal order of the Collector. 
suit was resisted bv the defendants Nos.. 1 
and 2, who denied the allegations of the 
plaintiffs and submitted that the order 
passed by the Collector was legal and thev 
were entitled to the possession of the pro- 
perty on the basis of that order. Thev 
_ also stated that the Civil Court had no 
jurisdiction to try this suit. On the plead- 
ings of the parties following issues were 
framed:— 


1. Are the defendants occupancy ten-- 


ants or tenants at will of the land in dis- 
pute? 

2. Had the Civil Court no jurisdiction 
to trv the suit? 

3. Are the plaintiffs and defendant 
No. 4 owners of the land in dispute?. 

4. Relief. 


3. The trial Court decided issues 
Nos. 1 and 2 against the defendants and 
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issue No. 3 in favour of the plantiffs and 
decreed their suit. On appeal, the Dis- 
trict Judge upheld the findings of the 
trial Court on issues Nos. I and 3. buf 
-reversed its finding on issue No. 2 and 
accepted the appeal and dismissed the 


suit. It may be : mentioned that 
during the. pendencv of the ap 
peal, Ram Chand died and respondents 2 


to 8, his widow Tejo and children were 
Impleaded as parties. The plaintiffs hav- 
ing felt aggrieved against the said fudg- 
ment and decree of the first Appellate 
Court. have come up in appeal to this 
Court. 


4. The only submission which was - 
made by the learned counsel for the 
appellants was that the order of 
the Collector for Testordtion of the 
Possession passed under the Act 
was without jurisdiction as according 
to him he had no power to order restora“ 
tion of the possession to Mangal Singh and 
Ram Chander, who had already been 
ejected. He further submitted that Sec- 
tion 144 of the Code of Civil Procedure 
(hereinafter referred to as the Code) did 
not apply to the proceedings before the 
Revenue Officers under the Act and they 
could only get the possession back bv ins 
stitution of a suit under Section 50 of the 
Puniab Tenancy Act. On the other hand. 
the learned counsel for the respondents 
submitted that the Courts have got in- 
herent powers to restore the possession of 
the properties in case the order in pursu- 
ance of which the tenants had been eiject~ 
ed, is set aside. He submitted that even 
if there was no provision in the Puniab 
Security of Land Tenures Act. thev could 
pass an order to remedy the injustice 
which the tenants would have otherwise 
suffered. 


5. I have heard the contentions 
of the learned counsel for the parties and 
am of the view. that the contention of the 
learned counsel for the appellants does 
not hold good. The ex parte order of 
ejectment passed bv the Assistant Collec- 
tor had been set aside by the Collector 
vide his order dated November 6. 1957 
(Exhibit D. 12). In that order he observ- 
ed that the tenants be put in Possession on 
the land in dispute from the next vear. 
I do not find anv fault with the said 
order. Swarn Lata had been put in pos- 
session of the property in dispute by vir- 
tue of the order of the Assistant Collector 
and she could not make a grievance 
regarding restoration of possession if that 
order of the Assistant Collector had been 
set aside in appeal. She could not resist 
the order of the Collector for restoration 
of the possession as the order on the basis, 
of which she was put in possession was 
no longer in existence. It cannot be said 


1973 


that the tenants had got only a remedv by 
institution of suit: for getting the posses- 


sion under Section 50 of the Puniab Ten- - 


-Jancy Act, which section has been enacted 
for a different purpose. The reading of 
the said section clearly shows that its 
provisions would not be applicable in case 
of the ejectment of tenants under the law- 


ful orders of an Assistant Collector under- 


the Tenures Act and which subsequently 
have been set aside. > In mv view the pro~“ 
visions of Section 50 of the Puniab Ten- 
ancy Act are not applicable as submitted 
by the learned counsel for the appellants. 


. 6. One of the principles that has 
been recognised by the Courts is that the 
acts of Courts should not do iniury to anv 
of the suitors. In case no remedy is pro- 
vided in the Act regarding certain acts of 
the Court and the Court feels that inius- 
tice has been done to a suitor. it can re- 
medy that injustice under its inherent 
powers. This principle has been judicial- 
ly noticed in Jai Berham v. Kedar Nath 
Marwari AIR 1922 PC 269, wherein it has 
been observed as follows:— 

“One of the first and highest duties 
of all Courts is to take care that the act 
of the Court does no iniurv to any of the 
suitors and when the expression ‘the act 
of the Court’ is used. it does not mean 
merely the act of the primary Court or of 
any intermediate Court of Appeal, but 
the act of the Court as a whole from the 
lowest Court which entertains jurisdiction: 
-over the matter up to the Highest Court 
which finally disposes of the case. It 
would be inequitable and contrary to ius- 
tice that the judgment-debtor should be 
restored to his property without making 
good to the auction purchaser the monevs 
which have been applied for his benefit.” 

is principle has’ also been 
noticed by the Supreme Court in Mrs. 
V. G. Peterson v. Forbes AIR 1963 SC 
692, wherein the question was whether 


the rightful owner of the property 
would have it or the Government 
which had come into possession of 


the property without being a claim- 
ant to it because of an erroneous order of 
the Court should retain it. if it was found 
that the order was wrong. It was held 
that the question must be decided in 


favour of the rightful owner of the pro- . 


perty. Their Lordships placed -their re- 
Yiance on the observations of Cairns. L. C. 
in Rodger v. Comptoir D’Escompte de 
Paris (1871) 3 PC 465 which are: as 
follows:—= 

“One of the first and highest duties 


of all courts is fo take care that the act . 


of the Court does no injury to any of the 


The aforesaid observations antlv apply in 
the present case. On setting aside the ex 
parte order of ejectment. the landlord did 
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not remain entitled to retain the property 
of the tenarits. She was bound to return 
the benefit taken by her under the orders 
of the court when those orders were set 
aside. Even if there is no provision in the 
Act, the officers under the Tenures Act 
have inherent jurisdiction to put the ten~ 
ants in possession of the lands taken from 
them under the ex parte orders. The 
argument that they should be left to seek 
their remedy by wav of separate suit, 
does not hold good. The above principle 
also holds good even if at the time of set- 
ting aside the ex parte order. no order 
has been passed for restoration of posses- 
sion. If a person against whom an ex 
parte order of eiectment has been passed 
and who on that basis has been ejected. 
he, after that order has been set aside. can 
make an apDlication for putting him in 
Possession of the provertv from which he 
Wee dispossessed in pursuance of that 
order. 


8. In the present case, the Collee~ 
tor while setting aside the ex parte order 
alsa observed that the tenants be put in 
possession of the lands from which thev| 
had been dispossessed. The order of the 
Collector is valid and cannot be challeng- 
ed. On the basis of such an order even 
possession can be obtained under the pro- 
visions of the Tenures Act. Rules’ have 
been framed under that Act, which are 
known as the Puniab Securitv of Land 
Tenures Rules -1953 (which are herein- 
after referred to as’ the Rules), Rule 11 
of the Rules prescribed procedure which 
is in the following terms:— 

“The procedure of Revenue Officers 
in matters under the Puniab Security of 
Land Tenures Act. 1953. and these rules 
for which a procedure is not prescribed 
thereby. shall be regulated as far as may 
be, by the procedure prescribed for Reve 
nue Officers, by the provisions of the 


-Punjab Tenaney Act. 1887. and the rules 


thereunder.” f 

The aforesaid rule ‘says that wherever 
there is no rule prescribing the procedure 
Qf the Revenue Officers under`the Tenures 
Act, it shall þe regulated as far as may be 
by the procedure prescribed for the Re- 
venue Officers by the provisions of the 
Punjab Tenancy Act, 1887 and the rules 
thereunder. The rules have also been 


framed under the Punjab Tenancy Act, 


1887, which are known as the Puniab 
Tenancy Rules, 1909. Rule 10 provides for 
execution of order of eiectment etc. The 
said rule is as follows:— 

“Orders of ejectment ‘from, and de~ 
livery of. possession of immovable vro- 
perty shall be enforced in the manner pro~ 
vided in the Code of Civil Procedure for 
the time being in force in respect of the 
execution of a decree whereby. a Civil 
Court has aaindeed eiectment from. or de= 
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livery, of. possession of such Pronerty”.. 
On reading the aforesaid rule. it will be 
clear that orders of delivery of possession 
of immovable property shall be enforced 
in the manner provided in the Code of 
Civil Procedure for the time being in force 
in respect of the execution of the decree. 
whereby a Civil Court has adiudged 
ejectment from or delivery of possession 
of such property. The order of the Col- 
~ lector for delivery of possession to the 
tenants can be executed under rule ‘10 of 
the Punjab Tenancy Rules 1909 read with 
Tule 11 of the Rules and the Assistant 
Collector shall have the same powers 
which the Civil Court has for 
execution of decree of eiectment from or 
delivery of possession of that property. 
The said rules are very clear and are not 
subject to any other interpretation than 
the one. I have taken. If the Revenue 
Officer passes an order for delivering 
the possession in the circumstances stated 
above, those officers have got powers to 

deliver possession under the said rules. 
9. In view of the above discussion, 
I am of the view that the orders of the 
Revenue Officers which have been chal- 
lenged as being illegal and ultra vires are 
valid and do not suffer from anv defect. 
Section 25 of the Security Act provides 
that the validity of anv proceeding or 
order taken or made in that Act shall not 
be called in auestion in anv Court or bes 
fore anv other authority. The orders of 
the revenue officers under the Security 
Act, have been held by me to be legal and 
valid. Those orders, therefore. cannot be 
challenged in the Civil Court and_ the 
jurisdiction of the Civil Court is barred 
under Section 25, I. therefore. do not find 
any force in the appeal which is dismissed 


With costs. 
Appeal dismissed. 
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(V 60 C 82) 

RANJIT SINGH SARKARIA., J. A 

Gurbax Singh and others, Petitioners 
v. Union of India and others. Respondents. 
` Civil Writ Nos. 2726 and 2727 of 1969, 
D/- 11-8-1972. 

Index Note:— (A) Constitution of 
India, Articles 226and 227 — Principles 
of Natural Justice — Grievance of denial 


of opportunity to be heard in sunnort of 


objections — Is not tenable where no ob- 
jections were filed in response to show 
cause notice (under Section 3 (1) of the 
Requisitioning and Acquisition of Immov- 
able Property Act 1952). (Paras 3 & 5) 

Index Note:— (B) Constitution of 
India, Articles 226 and 227 — Petition 


CQ/DQ/B61/73/GKO 


Gurbax Singh v. Union of India (Sarkaria J.) 


ALR 


under — Hypothetical fear that authority 
Haat not act lawfully cannot be ground 
‘or. 

Brief Note:— (B) e. g. Baseless as< 
sumption that Arbitrator assessing com- 
pensation under Section 8 of the Reauisi- 
tioning and Acquisition of Immovable 
Property Act 1952 mav act under Cl. (b) 
of Section 8 (3) of the Act which clause 
has been struck down by Supreme Court.. 

(Paras 3 and 4) 
Cases Referred: Chronological Paras 
ATR 1968 SC 377 = (1968) 1 SCR 
463, Union of India v. Kamalabai 
__ Harjiwandas 4 
AIR 1966 Bom 36 = 67 Bom LR 
85. Kamalabai Hariivandas v. T. B. 
Desai 

B. S. Jawanda (N. S. Bhatia Sik 
him), for Petitioners; J. S. Wasu Advocate 
General, (Punjab) (for Nos. 1 2 and 4) 
and R. K. Chibber (for No. 4). for Res- 
poridents. 


ORDER:— This judgment will dispose 
of two Civil Writ Petitions Nos. 2726 of 
1969 and 2727 of 1969. 

2. The Writ petitioners are resi- 
dents of village Budha Theh and Warriach, 
Tahsil and District Amritsar. On 19-9- 
1968 a notice under S. 3 (1) of the Reaui- 
Sitioning and Acquisition of Immovable 
Property Act No. XXX of 1952 (herein- 
after called the Act) was issued to the in- 
dividual petitioners and other right holders 
of land by the District Magistrate (com- 
petent authority) to show cause within 15 
days of the service of that notice whv the 
land detailed therein be not reauisitioned. 
Instead of sending individual objections in 
Tesponse to these notices, the petitioners 
and alarge number of other land holders 
of villages Budeh Theh and Warriach 
sent a joint representation on 3-10-1968 
to the Defence Minister. obiecting to the 
Tequisition of this land and praving for 
its release: Copy of that representation 
was sent to the Deputy Commissioner 
(respondent No. 3) on 9-10-1968. The Offi- 
cer-in-charge of the office made this en- 
dorsement on the copy of that letter. “Put 
up on recet of other obiections.” 

3 In this writ petition under arti- 
cle 226 of the Constitution; the petitioners 
challenged the requisition of their land 
under the aforesaid Act, mainly on two 
grounds— 

_ (i) that the provisions of clause (b) 
of sub-section (3) of Section 8 of the Act 
offends Article 3r (2) of the Constitution 
and is therefore, ultra ‘vires. null and 
void, 

(ii) that the petitioners were ~ never 
given an opportunity of being heard in 
support of the objections which, according 

to them, were filed in time in response to 
is a issued under Section 3 (1) of 
ct. 


` das Parekh, AIR 1968 SC 377. 


1973 


4. Regarding obiection No. 1. Mr. 
Jawand Singh, Advocate has placed reli- 
ance on Kamalabai Hariivandas Parekh v. 
T. B. Desai AIR 1966 Bom 36. This rul- 
ing was. however, affirmed by the Sup- 
reme Court, and the decision is reported 
as Union of India v. Kamalabai Hariivan- 
The rele- 
vant part of Head Note (A) reads as 
under:— 


“Sub-section (3) of Section 8 of Re- 
quisitioning and Acquisition of ‘Immov~ 
able Property Act, 1952 leaves no choice 
to the arbitrator as to which of the two 
modes of assessing the compensation he 
is to accept. The words of sub-section (3) 
are mandatory and compel the arbitrator 
to accept only the smaller figure arrived 
at after assessment on the two modes of 
valuation.” 

“The expression “have regard to” in 
sub-clause (e) of sub-section (1) of Sec- 
tion 8 does not give the arbitrator any 
freedom of considering the two modes laid 
down in sub-section (3) and accepting the 
one which he thought fair.” 


“Clause (a) of Section 8 (3) lavs down 
a principle aimed at giving the owner of 
the Jand something which approximates 
its just equivalent on the date of acauisi- 
tion. Clause (b) however directs the arbi- 
trator to measure the price arrived at in 
terms of Clause (a) with twice the amount 
of money. which the requisitioned pro~ 
perty would have fetched if it had been 
sold on the date of requisition and to 
ignore the excess of the price computed 
in terms of Clause (a) over that in terms 
of Clause (b). The basis provided bv 
Clause (b) has nothing to do with tust 
equivalent of the land on the date of ac- 
quisition nor is there any principle for 
such a basis. Therefore Clause (3) (b) 
cannot be said to satisfy reauirements of 
Article 31 (2) of the Constitution.” 
In view of this Supreme Court ruling 
Clause (b) of sub-section (3) of Section 8 
of the Act must he treated as non est. 
However, clause (a) of that sub-section is 
good law and there is nothing to prevent 
the arbitrator to aSsess compensation in 
accordance with that clause. In the inst- 
ant case. compensation. has not vet been 
assessed. Even possession has not been 
taken over. The obiection is. 
merely hypothetical. There is no reason 
to suppose that the arbitrator would act 
under clause (b) of section (3) of Sec. 8. 
eno was Struck down by the Supreme 

ourt, 


5. Coming to objection (ii) it may 
be noted that no objections bv the indivi- 
dual land holders to whom notices under 
Sec. 3 (1) were issued. were submitted. 
The petitioners alone with other land 
owners of the villages sent a representa- 
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tion to the Defence Minister. Even’ in the 
endorsement, by which the copy of this 
letter signed by the same land-owners. 


_was sent to the Deputy Commissioner 


(District Magistrate), no reauest was made 
that these obiections be considered bv the 
competent authority. In short no objec- 
tions in accordance with law were ‘ever 
preferred by the petitioners in response 
to the individual notices served on them 
under Section 3 (1) of the Act. 


6. No other point has been argued 
before me in this petition, which fails and 
is dismissed. In the circumstance of the 
ease. I would leave the parties to bear 


their own costs. 
Petition dismissed. 
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Madan Lal Sharma and another, 
Petitioners v. The Dy. Commissioner, 
at Narnaul and others. 
Respondents. 

Civil Writ No. 1233 of 1972; D/- T= 
8-1972. 

Index Note:— (A) Probation of Of- 
fenders Act, S. 12 — Removal of Dis- 
qualification attaching to conviction 
under — Conviction followed by grant 


_ of benefit of S. 4 — S. 12 has the effect 


of removing disqualification created by 
«a 6 (5) (b) of Punjab Gram Panchavat 

Act (1952) — (X-Ref:— Punjab” Gram 

Panchayat Act (1952), S. 6 (5) (b).) 


Brief Note:-— (A) S. 6 (5) (b) of the 
Punjab Act creates a disqualification on 
the basis of a person’s conviction of any 
offence as it debars that person from 
contesting elections for a veriod of five 
years. (Case law discussed). 1971 Lab IC 
823 (Madh Pra) Referred. 

(Paras 5. 6. 7) 


Index Note:— (B) Natural Justice — 
Petitioner, a mere sympathiser in the case 
failed to file his written statement within 
time- granted — No breach of principles 
of natural justice is involved in not giv- 
ing him another opportunity. 

(Para 8) 


Cases Referred: Chronological Paras 
AIR 1973 Puni I = (1971) 1 Ser LR 
648 = 1973 Lab IC 74 (FB), Om 
Prakash v. D. P. S. (P andT 
Deptt) 
1972 Lab IC 736 = 1972 Ser LR 
325 (Delhi), Director of Postal 
Services v. Dava Nand 8 
1971 Lab LC 823 = 1972 Ser LR 
14 (MP), Premkumar v. Union of 
India 6 
AQ/EQ/A314/73/MBR 
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A. S. Anand with M. L: Sarnal. for 
Petitioners: Chandra Singh. for -Respon< 
dent No. 4. 


ORDER:— The two petitioners, who 
are a Panch and a Sarpanch respectively 
of the Gram Panchayat of village Digrota, 
tehsil and district Mohindergarh. have 
filed this writ petition under Articles 226 
and 227 of the Constitution of India to-call 
in question the order (Annexure ‘A’) 
passed by the Ilaaa Magistrate, respon- 
dent No. 2, whereby it had been declared 
that ShriRam Kanwar, respondent No. 4, 
had been wrongly debarred from contest- 
fing the elections to the office of Sarpanch 
by respondent No. 3 who was presiding 


over these elections. Smt. Surii petitioner 


No. 2’s return unopposed as the successful 
Sarpanch had, therefore. been set aside 
by respondent No. 2 and fresh elections 
had been ordered. Shri Madan Lal Sharma 
petitioner No. 1, joins the pariy really 
aggrieved as a sympathiser and he had 
been taking a half-hearted interest in the 
proceedings before, the laaa Magistrate, 
respondent No. 2. 


2. Shri Ram Kanwar, respondent 
No. 4, who was the only candidate oppos 
sing the candidature of petitioner No. 2 
to the office of Sarpanch had been con-= 
victed some months earlier by a criminal 
Court for offences made punishable under 
Sections 148. 447 and 506 read with Sec- 
tion 149 of the Indian Penal Code. He 
had; however, been given the benefit of 
Section 4 of the Probation of 
Offenders Act. 1958 (hereinafter briefly 
referred to as ‘the Central Act’) and had 
been bound down to keep the peace and 
be of good behaviour for a period of one 
year and to appear and receive sentence 
when called upon during that period. The 
Presiding Officer had debarred respon- 
dent No. 4 from contesting the office of 
Sarpanch under Section 6 (5) of the Pun- 
jab Gram Panchayat Act 1952 (herein= 
after briefly referred to as ‘the Punjab 
Act’). The pertinent portions of this sec- 
tion run as follows:— 


“6. Constitution of Gram. Panchavats 


and Disaualification ta be pee, there- 


of. 

Ex xx ‘ xx 
(3) No person who is not a member of 
fhe Sabha and who— 

=x XX xx 

(b) has been convicted of anv offence 
involving moral turpitude unless a period 
of five years has elapsed since his convic- 
on: or ; : 

(c) has been subjected to an order 
by a criminal Court and which order in 
the opinion of Government or of the offi- 
cer to whom Government has delesated 
its powers of removal. implies a defect of 
character unfitting him te be a Sarpanch 


A L R. 


or a Panch. unless a period of five vears 
pe since Me date of order: of 


shall De entitled Ta stand tor election 
as, or continue to be aaa ae or Panch: 


xx | RX : 

3. Action may appear to have been 
takem against respondent No. 4 by the 
Presiding Officer under Clause (b) of Sec- 
tion 6 (5). The Presiding Officer may ap- 
pear to have assumed that the conviction - 
of respondent No. 4 was for offences in- 
volving moral turpitude and the fact thaf 
he had been given the benefit of Sec- 
tion 4 of the Central Act and how far Sec- 
tion 12 of the said Act was applicable to 
the case were not taken into considera- 
tion. The said Section runs as follows: 

“12. Removal of disqualification at= 
faching to conviction. 

_ Notwithstanding anything contained 
in any other law, a person found guilty of 
an offence and dealt with under the pro- 
visions of Section 3 or Section 4 shall not 
suffer disqualification. ‘if anv attaching to 
aconviction ofan offence under such law. 

Provided that nothing in this section 
shall apply to a person who, after his 
release under Section ‘4. is subsequently 
sentenced for the original offence.” 

4. In the A. I. R. Manual, a note 
has been printed under Section 12 of the 
Central Act but it is not clear on what 
rulings this note is based. The note is, 
however, reproduced below for whatever 


persuasive weight it may carry with the 
Teader:— 


‘Note: Person against whom action 
is taken either under Section 3 or Sec- 
tion 4. is not disaualified bv reason of such 
action, from standing for election to anv 
of the Houses of Parliament or to any 
State Legislature.” _ 


5. The simple auestion for decision 
in this case is whether Sec. 6 (5) (b) of 
the Punjab Act creates a disqualification 
and whether section 12 of the Central Act 
has the effect of removing that disaualifi- 
cation in view of the fact that resnondent|- 
No. 4 had been given the benefit of Sec- 
tion 4 of ‘the Central Act bv the criminal 
Court that had convicted him under the 
above mentioned sections: of the Indian 
Penal Code. `| : 

6. Shri Sarpal. the learned counsel 
for the petitioners, has cited three rulings 
before me which may appear to be wholly 
inapplicable to cases involving election 
matters for the simple reason that all the 
case cited relate to service matters and 
involve the interpretation of different 
provisions of the Constitution of India or 
the rules governing the service conditions 
of the Government employees concerned. 
The first case cited bv Shri Sar- 
pal is a Full Bench decision of this Court 
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Om Parkash v. Director Postal Ser- 
ae (1971) 1 Serv LR 648 = (AIR 1973 
-  Punj 1) (FB). This decision was dissented 
fromvand distinguished by a Full Bench of 
the Delhi High Court in Director of Postal 
Services v. Dava Nand, 1972 Serv LR 325 
= (1972 Lab IC 736) (Delhi). and it mav 
appear surprising that Shri Sarpal is re~ 
Tying on both these cases when thev had 
led to altogether different results. The 
Full Bench of the Delhi High Court had, 
however, cited with approval and relied 
upon a Division Bench ruling of the 
Madhya Pradesh High Court in Prem 
Kumar v. Union of India. 1972 Serv LR 
14 =. (1971 Lab IC 823) (Madh Pra) which 
makes a very helpful observation so far 
as the decision of the present case is con= 
cerned. Prem Kumar petitioner in the 
Case cited was a clerk in the postal de- 
partment. He had been convicted and 
sentenced under Section 353 of the Indian 
Penal Code for beating a collegue while 
the latter was on dutv. The conviction 
was maintained on appeal but the peti- 
tioner had been given the benefit of Sec- 
tion 4 of the Central Act by the Appellate 
Court. The conviction had. however. led 
to Prem Kumar’s dismissal from service. 
Rule 19 (1) of the Central Civil Services 
(Classification, Control and Appeal) Rules, 
. 1965 and Article 311 of the Constitution 
of India had been invoked while passing 
the order of dismissal from service on the 


basis of vetitioner’s conviction for the cri- 
minal offence. The petitioner’s counsel 


relied mainly on Section 12 of the Cen- 
tral Act and the Hon’ble Chief Justice, 
who wrote the judgment for the Division 
Bench’, was pleased to dispose of the sub- 
missions of the Petitioner’s counsel with 
the following remarks:— : 


“Wa have heard the learned counsel 
at some length but we find ourselves un 
able to agree with the above contention. 
The relevant words of the section are 
‘shall not suffer disqualification, if anv 
attaching to a conviction of an offence 
under such law? The words can onlv be 
read so as to remove the disqualification 
which under some law mav attach to a 
person on account of his conviction. For 
Instance, if a person is convicted of ‘an 
offence. he is disaualified from standing 
for election to ‘the Central or State Legis- 
latures. But if such a person is given 
benefit under. the Probation of Offenders 
Act, then by virtue of Section 12 of that 


Act the disqualification for that purpose . 


{standing for election) will stand remov~ 
ed. In the present case however, bo 

under Rule 19 of the Central Civil Ser- 
vices (Classification. Control and Appeal} 
Rules and under Article 311 (2) of the 
Constitution the departmental action of 
dismissal from service is taken not be- 
cause of anv disqualification attaching on 


e 
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account of the Petitioners conviction but 


, because. conviction is considered as suffi- 


cient proof of the conduct which resulted, 
in his conviction and any further depart- 
mental enquiry into his conduct to find 
out facts is obviated. 

Xx 


3 xX y xx 
Thus the ground of action is the con- 
duct which leads to the conviction and 
not the conviction itself. Moreover; 
there is no question of disqualification in 
such cases. It is on account of the con- 
duct of the delinquent that he is given 
the punishment of dismissal. Obviously, 
therefore, Section 12 of the Probation of 
Offenders Act. relied upon by learned 
counsel for the petitioner has no applica- 
tion to such cases. The dismissal order 
quoted above has clearly taken into con- 
sideration the conduct of the delinauent 
and the punishment has been imposed on 
that basis.’ 

qe As all the cases relied upon by 
Shri Sarpal arise out of service matters 
they have hardly any application to cases 
relating to election matters. Clause (b) 
of -sub-section (5) of Section 6 of the 
Puniab Act clearly creates a disqualifica- 
tion on the basis of a person’s conviction 
of any offence as it debars that person 
from contesting elections for a period of 
five years. Section 12 of the Central Act, 
therefore, fully applies to remove the bar 
or the disaualification where the convic- 
tion is followed by the punishment of 
being bound down to keep the peace and 
be of good behaviour under S. 4 of the 
Central Act. The. proviso to Section 12 


- of the Central Act is clearly not appli- 


cable because it is nobodv’s case that 
after his release under Section 4. respon- 
dent No. 2 has subseauently been sen- 
tenced for the original offence. The 
period of the bonds furnished under Sec- 
tion 4 of the Central Act has not yet run 
out but Shri Sarpal frankly concedes 
that he is not trving to make out a case 
in the hope that respondent No. 4 mav 
forfeit the bonds during the unexvired 
period. I, therefore. find that Section 12 
of the Central Act has the effect of 
Temoving the bar or disaualification 
created by Clause (b) of sub-section (5) 
of Section 6 of the Puniab Act as respon- 
dent No. 4 had been granted the benefit 
of Section 4 of the Central Act. Section 6 
(5) (c) of the Puniab Act would clearly 
be inapplicable as this was not a case of 
the contesting respondent’s removal from 
any office of Panch or Sarpanch. 


8. The second contention raised 
by, Shri Sarpal was that petitioner No. 1 
was not given adequate opportunity by 
respondent No. 2 to file a written state- 
ment and there had been a violation of 
the principles of natural justice. It mav 
appear that the petitioner No. 1 had not, 
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cared to appear before respondent No. 2 
in the early stages of the proceedings. 
He had been impleaded at a later stage 
as a respondent on his application. He 
had been granted time to file a written 
statement and had failed-to appear on the 
adjourned hearing. No breach of princi- 
ples of natural justice may. therefore. 
appear to be involved. Petitioner No. 2 
was the party directly affected bv the 
impugned order and she had all_ along 
been contesting the proceedings before 
the Ilaka Magistrate. Petitioner No. 1. as 
a mere sympathiser.. was apparently tak- 
ing a lukewarm or half-hearted interest 
in the case. This contention raised bv 
Shri Sarpal is also without any force. 

9. The writ petition is therefore, 
dismissed with costs. 





Petition dismissed. 
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Inspector General of Police, Puniab 
and others. Appellants v. Amrik Singh 
Respondent. 

Letters Patent Appeal No. 10 of 1972, 
D/- 24-7-1972 against judgment of R. S. 
Narula; J. in C. W. No. 80 of 1969. D/- 


20-7-1971. 

Index Note:— (A) Punjab Police 
Rules (1934). Vol. IX R. 16.3 (1) — Charge 
under — Failure of on technical ground 
— Instance of. 

Brief Note:— (A) Failure of charge 
on technical grounds — Refusal to exa- 


mine prosecution witnesses though pre- 
sent suspecting them to be untruthful — 
Acaquittal is unmerited not barring dis- 
ciplinary action under the rule. 
(Para 3) 
Index Note:— (B) Punjab Police 
Rules (1934), Vol. ŒX, R. 16 with sub- 
clauses — Error in stating correct sub- 
rule — No vitiation. 
Brief Note:— (B) Disciplinary action 
initiated under Clause (b) while relevant 
Clause was Cl. (a) —- Error not fatal to 
enquiry initiation of action not being 
without jurisdiction. (Para 4) 
Cases Referred: Chronological = Paras 
AIR 1970 SC 1173 = (1969) 2 SCR 
481. J. K. Steel Ltd. v. Union of 
India 

(7966) 68 Puni LR (SN) 5 p. 3. 
Kartar Singh v. State 

AIR 1964 SC 264 = (1964) 1 Cri LJ 
156. Afzal Ullah v. State of 
Usb, 

AIR 1964 SC 1329 = (1964) 6 SCR 
857. Hukumchand Mills Ltd. v. 
State of M. P. 


CQ/DQ/B62/73/RSK 


I. G. Police v. Amrik Singh 


ASL E 
AIR 1958 SC 232 = 1958 SCR 1052, ; 
P. Balakotaiah v. Union of India 4 
_J. L- Gupta, for Advocate-General 
Puniab, for Appellants: D. R. Puri, for 
Respondent. 

JUDGMENT:— This appeal under 
Clause 10 of the Letters Patent is direct= 
ed against the judgment- of the learned 
Single Judge allowing the writ petition 


` of Amrik Singh (C. W. No. 80 of 1969} 


by order dated July 20, 1971. 

2. Amrik Singh respondent was a 
permanent Constable who. on November 
6. 1966 was alleged to have been carrv= 
ing 4500 millilitres of illicit liquor con~ 
tained in a bladder in a cloth pack on the 
-carrier on his cycle in the area of village 


_Athali. This liquor was recovered from 


his possession by A. S. I. Malkiat Singh 
in the presence of Excise Inspector Kesho 
Dass and one Rattan Singh, a member of 
the public. The respondent was sent up 
for trial to the court of Shri Om 
Parkash, Singla, Judicial Magistrate First 
Class. Phagwara. At the trial Rattan 
Singh was given up bv the prosecution 
on the ground that he had been won over, 
The learned judicial Magistrate refused 
to record the evidence of the other two 
witnesses that is. A. S. I. Malkiat Singh 
and Excise Inspector Kesho Dass, and 
acauitted the . respondent. The observa~ 
tions of the learned Magistrate are re- 
produced below:— 

“The prosecution gave up Ratna,’ the 

only public witness joined in the raid as 
having been won over by the accused and - 
the fact is that he is not available to the 
prosecution in support of their case of 
recovery of liquor from the accused. 
Kartar Singh v. State. 1966-68 Punf 
LR (SN) 5 p. 3 reports briefly a ruling 
of the Puniab High Court that no convic= 
tion can safely be recorded on the eyi- 
dence of police officials when the public 
witness joined in the raid does not 
support the prosecution case. That prin- 
ciple applies even when the accused is a 
police emplovee and no conviction can 
be based on the evidence of Excise Ins- 
pector Kesho Dass and A. S. I. Malkiat 
Singh. In this situation, the evidence of 
the prosecution is closed and the accused 
acquitted. Liquor said to have been re=« 
covered be destroyed.” 
This order was passed on June 17. 1967, 
and the State did not file an appeal 
against acquittal or any other proceedings 
under the Code of Criminal Procedure, 
but the Superintendent of Police. Kapur- 
thala. started disciplinary proceedings 
against the respondent under R, 16.3 (1} 
of the Punjab Police Rules, 1934 Vol. If, 
me relevant portion of which reads as 
under:— 


“16.3 (1) When a Police Officer has 
been tried and acauitted by a criminal 


. case he made any 


1973 T. G. Police v. 


Court, he shall not be punished depart- 
mentally on the same charge or on a 
different charge upon the evidence cited 
in the criminal case, whether actuallv 
led or not, unless— 


(a) the criminal charge has failed on 
technical grounds: or 

(b) in the opinion of the Court or of 
the Superintendent of Police the prosecu~ 
tion witnesses have been won, over: or 


(c) , 
\ (d) x 8 * & * 
(e) * s = x * 


(2) Departmental proceedings admis- 
sible under sub-rule (1) may be instituted 
against Lower Subordinate by the order 
of the Superintendent of Police but may 
be taken against Upper Subordinates only 
with sanction of the Deputy Inspector 
General of Poilce; and a police officer 
against whom such action is admissible 
shall not be deemed to have been 
honourably acauitted for the purpose of 
Rule 7.3 of the Civil Services Rules 
(Punjab), Volume I, Part I.” 

A charge-sheet was issued to the respon- 
dent reading as under:— ° 

“That you were arrested by Shri 

Malkiat Singh A. S. I/C. I. A, Phagwara 
in case F. I. R. 383, dated 6-11-1966 
. under Section 61/1/14 Excise Act. P. S. 
Phagwara, in which a bladder in a 
cloth pack containing 4500 ml. illicit 
Hiquor was recovered from the carrier of 
your cycle in the presence of Excise Ins- 
pector Kesha Ram and one Ratna son of 
Bhana. caste Addharmi of village Authdi. 
You were sent up for trial and acauitted 
by Shri O. P. Singla. J. M. I. C, Phas- 
wara on 17-6-67 as the only public wit- 
ness joined in the raid was given up as 
won over. The remaining two witnesses 
A. S. I. Malkiat Singh and Excise Ins- 
pector Kesho Ram were not examined 
by the Court. So. this case is covered by 
Police Rule 16.3”. 
Shri Pritam Singh, District Inspector of 
Police was appointed to enquire into the 
charge who submitted his report to the 
Superintendent of Polite. On the basis of 
that report the Superintendent of Police. 
Kapurthala issued a show-cause notice to 
the respondent intimating that:— 

“On a careful consideration of the 
finding and in particular of the conclu-° 
sions arrived at by the enauiring officer 
in respect of the charges framed against 
you. J am provisionally of the opinion 
that penalty of dismissal should be im- 
posed Upon you”. 

The respondent was called upon to show 
cause against the proposed action and in 
representation, it 
would ba considered. The respondent was 
allowed ten days’ time tosubmithis re- 
presentation toe the show cause notice. 
The respondent submitted his explana- 


- 29. 1968. 
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tion and after considering the same the 
Superintendent of Police passed an order 
on December 23. 1967. dismissing him 
from service. Against that order. the res- 
pondent filed an appeal which was dis- 
missed by the Deputy Inspector General 
of Police Jullundur. Range. on March 
He then filed a revision-cum- 
mercy petition to the Inspector General 
of Police which was rejected on October’ 
4. 1968, and the copy of that order was 
sent to the respondent on October 26. 
1968. Thereafter, the respondent filed 
C. W. 80 of 1969 challenging the order 
of his dismissal passed by the Superin- 
tendent of Police and confirmed bv the 
Deputy Inspector General of Police and 
the Inspector General of Police. 


3. It was urged before the learn- 
ed Single Judge that the Superintendent 
of Police decided to hold departmental 
enquiry against the respondent on the 
ground that his acquittal was vitiated 
because Ratna had been won over. that is 
the Superintendent of Police sought to 
take action under Cl. (b) and not Cl. (a) 
of rule 16.3 (1) of the Puniab Police 
Rules. The learned Single Judge came to 
the conclusion that the Superintendent 
af Police did not form his own opinion 
as to the winning over of Ratna which 
led to the failure of the criminal charge 
against the respondent. We respectfullv 
agree with the conclusion of the learned 
Single Judge on this point. He. however. 
expressly held that the criminal charge 
against the respondent could be said to 
have failed .on a technical ground and 
the case was covered by Clause (a) of 
Tule 16.3 (1), but the disciplinary action 
taken against the respondent could not 
be sustained because the Superintendent 
of Police did not act under that clause. 
We respectfully agree with the learned 
Single Judge that the criminal charge 
against the respondent had failed on a 
technical ground because the Magistrate 
refused to record the evidence of the two 
prosecution witnesses who were available 
and without recording their evidence ex- 
pressed the opinion that he would not 
convict the respondent on their testi- 
mony. The result was that the available 
prosecution evidence was shut out by the 
Magistrate and the respondent was 
acquitted not that no evidence had been 
led against him but because the Magis- 
trate refused to record any evidence in 
the case. The acquittal of the respon- 
dent by the Magistrate. in these circum- 
stances. was not only contrary to the 
procedure prescribed in the Code of Cri- 
minal Procedure but without jurisdiction. 
The Magistrate had no jurisdiction to 
refuse to record the evidence that the 
prosecution intended to produce. It was 
not a case in which the presecution was 
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remiss in producing evidence and the 
Magistrate was not prepared to allow 
further opportunities. On the other hand, 


hearing the learned Magistrate refused 
to record the evidence of the prosecu= 
tion witnesses who were in attendance 
and closed the prosecution on the ground 
that whatever the witnesses might sav. 
he was not going to believe them. It is 
an unheard of procedure that the learned 
Magistrate adopted which is - contrary to 
all canons of law relating to procedure 
as to a trial. We, therefore hold that in 
this case the criminal charge against the 
respondent failed on a technical. ground 
and disciplinary action could be taken 
against him under Clause (a) of Rule 16.3 
Ji) of the Punjab Police Rules, 1934. 


4. We. however, do not agree 
with the learned Single Judge that the 
disciplinary action taken by the Sunerin= 
tendent of Police could not be sustained 
on the ground that-he purported to exer~ 
cise his power under Rule 16.3 (1) (b) 
and not Rule 16.3 (1) (a). It has been 
submitted before us bv the learned coun- 
sel for the appellant-State that if the 
exercise of a power can be traced to a 
legitimate source. The fact that ‘the same 
was purported to have been exercised 
under a different power does not vitiate 
the exercise of the power in question as 
has been held by their Lordships of the 
Supreme Court in J. K. Steel Lid. v. 
Union of India, AIR 1970 SC 1173 (para 
45 on page 1187). Similar observations 
are to be found in P. Balakotaiah v. 
Union of India. AIR 1958 SC 232. Afzal 
Ullah v. State of Uttar Pradesh, AIR 
1964 SC 264 and Hukumchand Mills 
Ltd. v. State of Madhva Pradesh. AIR 
1964 SC 1329. It is unfortunate that these 
decisions of the Supreme Court were not 
brought to the notice of the learned 
Single Judge. The disciplinary . action 
taken by the Superintendent of Police 
against the respondent can be traced to 
a legitimate source, that is, rule 16.3 (1) 
of the Police Rules and therefore cannot 
be quashed on the ground that he pur- 
ported to exercise his power under ‘Cl. (b) 
and not Clause (a) thereof. As the im- 
puened order of the Superintendent of 
Polce affirmed bv the Deputy Inspector 
General of Police and the Inspector Gene- 
ral of Police can be sustained under Cl. (a) 
of rule 16.3 (1) of the Police Rules, the 
learned Single Judge erred in quashing 
the same. It is significant to note that 
no attack was made before the learned 
Single Judge on merits of the case 
nor has anv such plea been raised bv the 
learned counsel for the respondent before 
us that on merits the impugned order 
cannot be maintained. The arguments 
have been addressed -only on the point 





it was a case in which on the very first ` 


. ars of Government 


A.I. E 


of law noted above that is, whether the 
disciplinary action. taken by the Suverin- 
tendent of Police in purported exercise 
of his power under Clause (b) of R. 16.3 
(1). can be sustained under the Rule 16.3 
(1) (a) when it is found that it is not sus- 
tainable under Rule 16.3. (1) (b). Our 
decision being against the respondent on 
that point this appeal has to be allowed. 
The result is that this appeal is allowed, 
the judgment of the learned Single Judge 
is set aside and the writ petition of the 
respondent is dismissed. We, however, 
leave the parties to bear their own costs 
throughout. Order accordingly. 
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HARBANS SINGH C. J. AND 
BAL RAJ TULI, J. 

Mohinder Singh. Appellant 
Estate Officer Capital Project. 
garh and others, Respondents. 


Letters Patent Appeal No. 153 of 
1972, D/- 18-7-1972 against Judgment of 
S. S. Sandhawalia J. in C. W. No.. 4833 
of 1971, D/- 9-2-1972. 

Index Note:-— (A) Puniab Land 
Revenue Act (1887), Section 75 (b) — 
The Section is mandatory — C. W. 4833 
Of 1971 D/- 9-2-1972 (P&H). Reversed. 

(Prs. 4, 5) 

Brief Note:—. (A) The attached pro~ 
perty cannot be sold for the recovery of 
any arrear which has accrued while the 
property was under attachment. Where 
a house is attached for recoverv of arre< 
loan. but is put to 
auction for amounta partof which inclu- 
ded the-sum which has become due 
during attachment and no notice was 
given to the debtor nor sanction was 
obtained, the auction sale is without 
jurisdiction and hence null and void. C. W. 
No. 4833 of "1971. D/- 9-2-1972 (P & ED. 
Reversed. AIR 1972 SC 1242. Followed- 

(Paras 4, 5) 

Cases Referred: Chronological - Paras 

AIR 1972 SC 1242 =(1973) 3 SCC 

889, Haridwar Singh v.. Bagun 
Sumbrui 

M. J. Singh Sethi with Inderjit 
Malhotra. for Appellant C. J. Singb 
Bindra (for Nos. Ito 4) and G. R. Maiithia 
(for No. 5). for Respondents- 

JUDGMENT :— This appeal under 
Clause 10 of the Letters Patent has been 
directed against the judgment of a learn- 
ed Single Judge dismissing the writ peti- 
tion of the appellant. 

2. The facts about which there 
seems to be no dispute are that the ap- 
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pellant obtained a loan of Rs.. 14.000.00 
under the “house Building Loans Scheme 
for the year 1958-59” from the Punjab 
Government for the purpose of construct- 
ing a pucca residential house on the site 
measuring 1784-7 sa. ft. bearing No. 46 


Street E, Sector 23-D. Chandigarh, on' 


June 14, 1958 and executed a security 
bond for the same. The amount was 
repayable in thirty -half-yearly equated 
instalments of principal and interest the 
first instalment falling due on the date 
of the exniry of six months from the date 
on which the loan amount was placed in 
the joint current account of the loanee 
and the Estate Officer with the State 
Bank of India, Chandigarh. According to 
the statement of account placed on record 
on behalf of the Chandigarh Administra- 

_ tion, the first instalment became due on 
January 3, 1959. Each instalment was to 
be of Rs. 668.92. The appellant did not 
Pav the instalments on the due dates, On 
April 23. 1968, a notice was issued to the 
“appellant by the Assistant Collector II 
Grade, Chandigarh Administration read- 
ing as under:— 

“Please note that a sum of Rupees 
8,364.68 is outstanding against you. You 
are, therefore directed to appear before 
me on or before 30-4-68 and deposit the 
outstanding amount in this office failing 
which proceedings under the Puniab 
Land Revenue Act, 1887, will be taken 
against vou and no obiection will be 
entertained thereafter and the recovery 
shall be effected through warrant of 
arrest/warrant of attachment.” 


On Mav 2. 1968. an order for the 
recovery of the said amount as arrears 
of land revenue was passed and the re- 
covery certificate was 
ance of that certificate, orders for the 
attachment of the house of the appellant 
were passed on. August 22, 1968, and the 
house was actually attached on Septem- 
ber 17, 1968. On September 7. 1968. the 
appellant paid the sum of Rs. 4,082.00 
and another sum of Rs. 1,000.00 was paid 
on March 11, 1969. These amounts were 
duly credited into the account of the an~ 
pellant. From September 17. 1968. on~ 
“wards the rent of the house was also 
being realised by the Collector Chandi- 
garh. In the statement of account it is 
shown that Rs. 180.00 were realised: on 
‘November 14, 1968. Rs. 180.00 on Decem- 
ber T1, 1968 and Rs. 150.00 on January 
15, 1969. The appellant has asserted that 
the monthly rent of the house from all 
the tenants was Rs. 255.00 whereas the 
case of the respondents is that the 
monthly rent was Rs. 1'78.00. On March 
26, 1969 the Assistant Collector demand- 
ed a sum of Rs. 3,562.68 from the appellant 
which amount was not paid. On August 


issued. In pursu~' 


23, 1969. the Collector Chandigarh, asked 
for the sanction of the Commissioner to 
sell the house for Rs. 13,926.20 which 
amount was alleged to be due from the 
appellant as on April 15. 1969. The sanc- 
tion was accorded on December 5, 1969. 
The house was put to auction on Mav 15, 
1970, at which the highest bid of Rupees 
22,000.00 was given by respondent 5 
(Shrimati Pushpa Devi). That bid was 
below the reserve price and was not 
accepted. 


On June 12. 1970 a proclamation for 
sale was issued in which the ~ amount 
shown as due from the appellant was 
Rs. 13,926.20 ‘and the , auction was fixed 
for July 24. 1970. Auction was held on 
that date and the highest bid of Rupees 
30,000.00 was given by respondent 5. The 
appellant made an application for setting 
aside the auction sale under Section 91 
of the Puniab Land- Revenue Act. 1887 
(hereinafter referred to as the Act). to 
the Commissioner which ‘was dismissed 
on November. 24. 1971. While the pro- 
ceedings were pending before the Com- 
missioner on the application of the ap- 
pellant, the appellant tendered four bank - 
drafts of the value of Rs. 5,000.00 in all 
during the month of May 1971. ‘These 
drafts were returned to him with letter 
dated June 4. 1971, with the remark that 
the case was pending before the Commis- 
sioner for confirmation of the sale of the 
house and, therefore, the amount could not 
be accepted. The appellant filed a writ peti- 


_tion in this Court challenging the auction 


of his house and the order of the Commis- 
sioner dismissing his objections under 
Section 91 of the Act. That petition. as 
stated above was dismissed bv a learned 
Single Judge on February 9. 1972. 


3. It is quite evident . from the 
reading of the-judgment’of the learned 
Single Judge that the case was not pro- 
perly argued before him with the result 
ae proper decision could not be ren- 

ered. ; 


4, From the facts stated above, if 
is abundantly clear that the attachment of 
the house was made for the recovery of . 
Rs. 8,364.68 for which recovery certificate 
had been issued. Under clause (b) of the 
Proviso to Section 75 of the Act. the house 
could not be sold for the recovery of the 
arrears of instalments which fell due after 
the date of attachment. The purport of 
this clause is that the attached property 
cannot be sold for the recovery of any 
arrear which has accrued while the pro- 
perty was under attachment under Sec- 
tion 72 of the Act. This provision prohi- 
bits the sale for the recovery of any ar- 
rear falling due during the period of at- 
tachment and is therefore, mandatory. 
Their Lordships of the Supreme Court in 


a 
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Haridwar Singh v. Bagun Sumbrui. AIR 
1972 SC 1242 (para 13) observed as 
under:— : 

“Several tests have been propounded 
in decided cases for determining the ques- 
tion whether a provision in a Statute. or 
a rule is mandatory or diréctory. No 
universal rule can be laid down on this 
matter. In each case one must look to 
the subject matter and consider the im- 
portance of the provision disregarded and 
the relation of that provision to the gene~ 
ral obiect intended to be secured. Prohi~ 
bitive or negative words can rarely be 
directory and are indicative of the intent 
that the provision is to be mandatodv.” 


The intention of the various provisions 
contained in Chapter VI of the Act deal- 
ing with collection of land revenue. under 
which land revenue and other sums due 
to the Government and recoverable as 
arrears of land revenue. as mentioned in 
S. 98 of the Act are recovered is that the 
procedure ‘prescribed therein should be 
strictly followed with regard to the issuing 
ofthe recovery certificate. attachment of 
the property and sale thereof. We are 
thereforé. of the opinion that Cl. (b) of the 
proviso to Section #5, which lavs down a 
definite prohibition against the sale of 
the attached property for the realisation 
of the amount falling due during the 
period of attachment. is mandatory in 
character and its disregard has the effect 
of making the sale without jurisdiction 
and therefore. null and void. : 


5. It is the admitted case of the 
parties that before obtaining the sanction 
of the Commissioner for the sale of the 
‘house for the recoverv of Rs. 13 926.20 
the Collector. Chandigarh. never issued 
any notice to the appellant intimating 
that that amount was due from him and 
calling upon him to pav the same. Apart 
from obtaining the sanction of the Com- 
missioner. no order for the recovery of 
that amount was passed. The house was 
not attached before being put to auction 
for the recovery of Rs. 13,926.20. Ad- 
mittedly, a part of that amount had be- 
come due during the period in which the 
house was under ‘attachment. I hava 
pointed out above that on March 26, 1969. 
a sum of Rs. 3,562.68 was only demand- 
ed from the appellant and even that 
amount must have been realised from the 
rents of the property till the date of sale. 
Tt is mentioned in para.6 of the return 
filed by Shri J. D. Gupta. Collector-cum- 
Estate Officer, Chandigarh. that a sum of 
Rs. 3,916.00 had been recovered as rent 
for the period from October 1. 1968 to 
July 31, 1970. No part of the amount of 
Rs. 8,364.68, for which the attachment of 
the house waS made. was thus due on the 
date of the sale of the house. The house 


v. Estate Officer Capital Project A.I-Rs 


also was not Hable to sale if the amount 
for which it was attached could be realis- 
ed from its income during the course of 
5 years as is provided in S. 72 of the Act- 
Even when the house was attached on 
September 17,1968. the amount of Rupees 
8,364.68 had been reduced to Rs- 4,282.68 
because of the payment of Rs. 4,082.68 on 
September 7, 1968. Thisamount of Rupees 
4,282.68 could be easily recovered from the 
rent of the house during the period of five 
years even if the rent was Rs. 178.00 per 
mensem as alleged by the respondents. On 
account of the provisions of Sections 72 
and 75 of the Act, the Collector. in the 
circumstances narrated above. had no 
tight or authority to put the house to sale 
for which sanction was obtained from the 
Commissioner. The sale of the house was 
therefore without jurisdiction and hence 
null and void. - 

Under Section 91 of the Act, the auc- 
tion could be set aside if it had been 
validly held but there was a material ir- 
regularity in the publication or the con- 
duct of the sale and a substantial loss had 
occurred to the appellant. The learned 
Commissioner found that the sale had been 
properly proclaimed, published and held 
and no substantial loss had been caused 
to the appellant but he did not advert to 
the authority of the Collector to sell the 
house for the realisation of the amount for 
which it had been sold. Evidently. the 
Collector and the Commissioner were 
under the belief that the amount due was 
Rs. 13.926.20 and for the recovery of that 
amount the house was put to auction. 
They forgot that before selling the house 
for the recovery of that amount an order 
for the recovery of the same had to be 
passed recovery certificate issued and the 
house attached afresh. On the basis of 
the attachment made on September 17; 
‘1968. in pursuance of the recovery certi- 
ficate for Rs. 8,364.68. the house could not 
be sold for the recovery of Rs. 13,926.20 
which included an amount which had 
fallen due during the neriod of attach- 
ment, Consequently we hold that the 
sale of the house bv the order of the Col- 
lector on July 24.1970 was without juris- 
dictlon and. therefore. null and void. 


6. For the reasons given above. we 
are of the opinion that the sale has to be 
set aside and accepting. this appeal we 
set aside the same. The order of the 
Commissioner dated November 24, 1971, 
confirming the said sale is also quashed. 
The respondents will be at liberty to pro- 
ceed in accordance with law for the re- 
covery of the amount due from the appel- 
lant after furnishing him withthe state- 
ment of account showing the realisation of 
the rent from September 17,1968 onwards. 
Needless to say that the amount realised 
on account of the Trent of the house bv 
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the respondents is liable to be adiusted 
ra the amount due from the appel- 
ant 
pondent 5. after she took possession of the 
house in pursuance of the sale ‘in her 
favour, has also to be credited to the-ac- 
count of the appellant and can be deduct- 
ed from the amount which has to be re- 
funded to her by the Estate Officer be- 
cause of the cancellation’of the sale in 
her favour. In the circumstances of the 
case, we make no order as to costs as the 
appellant cannot be said to be free from 
blame in this case. 

: Appeal Allowed. 


Pai 
oo 
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Sardul Singh and another, Appellants 

v. Harbhaian Singh and others. Respon- 
Teni 

Ex. Second Appeal No. 277 of 1970 

D/- 14-7-1972 against decree of Kalwant 


Singh Tiwana. Addl. Dist. J. Amritsar 
D/- 10-12-1969. 
Index Note:— (A) C. P. C. 1908, 


Order 20, Rule 14 — Per-emption Decrees 
-— Short payment by pre-emptor to and 
acceptance thereof in full satisfaction by 
the vendee out of Court — Decree is duly 
complied ‘with in view of C. P. C. O. 21, 
Rule 2 — There is ‘no failure to pav as 
ordered. , 


Brief Note:— (A) Under the composite 
decree, pre-emptor A deposited his 
amount in Court and then B’s amount 
(who had not deposited in Court) also, 
and claimed that under the decree he.be- 
came entitled to execute full decree in his 
favour. B however had within time made 


‘payment’ of his share (short by Rupees: 


two and odd) to the vendee directly. who 
had accepted it. 


Held: that short payment did not 
constitute failure to .pay nor forfeited 
pre-emptor’s right under decree because 
under the provisions of C.P.C., Order 21, 
Rule 2 the Judgment-debtor vendee had a 
Tight to adjust his claim and be satisfied 
even with a lesser pavment.. AIR 1941 
Lah 149 (FB). Relied upon. 

(Paras 8 and 9) 

Cases Referred: Chronological Paras 
AIR 1941 Lah 149 = ILR (1941) 
Lah 383 (FB), Udham Singh v. 

Atma Singh 8 


Meja Singh Sandhu, for Appellants: 
Gurbachan Singh, for Nos. 1 to 3 and R. 
y Agarwal (for Nos. ‘4 to 5) for Respon- 

ents. 


LP/EQ/H15/72/PSP 


The amount of rent realised bv res-- 


Sardul Singh v. Harbhajan Singh (Tewatia J.) [Prs. 1-5] P. & H. 319 


JUDGMENT:— This second execution 
appeal which is directed against the order 
of the Additional District Judge, Amritsar, 
dated December 10. 1969 was in the first 
instance heard by me on 3-4-1972 and the 
judgment was reserved. Before the 
judgment could be pronounced respon- 
dents Nos. 4and 5 (whoas the office re- 
cord shows, refused to accept ser- 
Vice and were proceeded against 
ex parte)’ made an application for 
the rehearing of the appeal- after 
setting aside the said ex parte proceed- 
ings. I allowed that application by mv 
order, dated. April 18, 1972. 

_ 2 Through two separate suits one 
filed by Sardul Singh and Rur Singh 
sons of Katha Singh vendor and the other 
by Pritam Singh son of Mansa Singh and 
Chanchal Singh son of Gurbax Singh the- 
sale, dated 20-1-1965 was sought to be pre~ 
empted. 


3. Both the ills were decre- 
ed and two separate decrees were 
passed in ‘terms of Order 20 Rule 14 
Civil P. C. directing therein the pre- 
emptors to deposit the balance amount 
of their respective shares bv 15th Mav, 
1967. In case any of the pre-emptors 
failed to deposit his share by the due date 
the other pre-emptor or pre-emptors as 
the case may be in addition to their own 
shares could deposit the share of the de- 
faulting pre-emptor and then claim the 
possession of the share of such defaulting 
pre-emptor. 

4. On 9th May 1967. Gopal Singh 
on behalf of his son Harbhaian Singh who 
at the relevant time was serving in Bor- 
der Security Force ‘and on his own behalf 
along with his second son Sikandar Singh 
received the payment of the pre-emption 


money from the pre-emptors. Pritam 
Singh and Chanchal Singh who 
were to pay 2/3rd> of the pre- 


emption money effected the payment of 
a sum of Rs. 12,326/- to Gopal Singh, who 
accepted the same on his own behalf as 
also on behalf of Harbhaian Singh and 
Sikandar Singh. in the following manner: 

1. Cheque for Rs. 3.473/- issued by 
the Court on the strength of the deposit 
of 1/5th share of the pre-emption money 


ving with the Court on behalf of the said 


pre-emptors. 
2. Rs. 8.853/- were paid to them by 
the said pre-emptors in the Court. 

5. Sardu] Singh and Rur Singh 
prée-emptors deposited their 1/8rd share of 
the pre-emption money before 15th May, 
1967, and also deposited thereafter and 


- before 16th June. 1967, the 2/3rd-share of 


the pre-emption money falling to the 
share of their rival pre-emnptors who had 
not made the full payment of their share 
of the pre-emption monev. Thereafter 
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Sardul Singh and Rur Singh took out 
execution proceedings of the pre-emption 
decree claiming to.be put into possession 
of the whole of the land. subject matter 
of the sale-deed. The rival pre-emptors 
raised objection to their claim. The exe- 
cuting Court sustained the obiections of 
the said pre-emptors and dismissed the 
execution application and the appellate 
Court affirmed its judgment, hence the 
Present appeal at the instance of Sardul 
Singh and Rur Singh. 

_ 6. The Courts below were of the 
opinion that it is the itudgment debtors 
i. e. the vendees who could obiect to the 
short pavment of the pre-emption money 
which was only Rs. 2.83, and. take advan~ 


tage of the said lapse, and not the rival - 


pre-emptors. 


7. " Mr. Meja Singh, counsel for the 
appellant. has urged that the rival pre- 
emptors forfeited their right in terms of 
the decree. the moment they failed to de- 
posit full amount of their shares by the 
due date. 


8. Mr. Ram Lal Aggarwal learned 
counsel for respondents Nos. 4 and 5. on 
the other hand, in support of the- view 
taken by the Courts below, has urged that 
there is another aspect from which the 
matter under consideration can be viewed 
i. e. that in view of the provisions of 
Order 21. Rule 2. Civil Procedure Code 
ft is open to the parties to change and 
adjust the decree. He has placed reliance, 
in support of his submission. on Udham 
Singh v. Atma. Singh.. AIR 1941 Lah 149 
(FB) and made a pointed reference to the 
following observations of Young. C. J. 
who rendered the judgment for the Court: 

“There is nothing in mv opinion ‘to 
prevent the decree-holder and the judg- 


ment debtor entering into an entirelv new ‘ 


contract for arranging their affairs so long- 
as the contract is complete and the inten- 
tion of the parties is‘to extinguish the 
decree altogether and to rely upon the 
new contract. A contract to be performed 
in the future is based on good considera~ 
tion and so long’ as the contract complies 
with the rules of Jaw laid down concern- 
ing contracts, the decree would be adiust- 
a within the meaning of Order 21, Rule 


I find merit in the contention advanced’ 
ae ag learned counsel for the respon= 
en 


9. It is apparently for the decree 
older and the judgment debtor to achieve 
satisfaction of the decree, as mutually 
desired or agreed upon between them. 
Once the decree stands satisfied then an 
argument regarding non-payment of full 
decretal amount cannot arise. That argu- 
Ment can arise only if the decree-holder 
did not accept the short payment in full 


[Pr. 1] Sampuran Singh v. Jal Kaur (Suri J.) 


‘A.I-R. 


satisfaction of the decree. I am in res- 
pectful agreement with the view enunciat- 
ed in the Full Bench case that it is open 
for the decree-holder and the judgment= , 
debtor to change or adjust the decree. .In 
the present case, the decree-holder was 
satisfied with the payment of the decretal 
amount, even when the amount so paid 
fell short of the decretal amount, and dis- 
pial the judgment-debtor of his bur- 
en. 

10. Hence for the: reasons stated, 
this appeal fails and is hereby dismissed 
but in the circumstances of this case. I 
make no order as to costs. 

Appeal dismissed. 
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C. G. SURI, J. 

Sampuran Singh, Appellant v. Jal 
Kaur and another, Respondents. ; 

S. A. F. O. No 55 of 1970, D/- 12-5- 
1972 against order of I. P, Anand Addl. 
Dist. J.. Hissar D/- 15-6-1970. ° 

Index Note:— (A) Civil P. C. (5 of 
1908), Order 20, R. 14 — Pre-emption — 
Right to one is not personal. 


Brief Note:— (A) But it is a right (at~ 
tached to land though not amounting to 
interest therein) which could be enforced 
against purchasers by persons (such as 
legal representatives of plaintiff) who 
are entitled to pre-empt and who can, 
therefore, continue the suit. AIR 1968 SC 
1205. Followed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1971 Puni 416 = 73 Pun LR 

800. Gurdev Kaur v. Chanan 
Kaur 2 
1970 Cur LJ 436 = 1970 Pun- LJ 

325,. Joginder Singh v. Kartar 

Kaur 
AIR 1968 SC 1205 =. (1968) 2 SCR 
833, Hazari v. Neki : 
AIR 1966 Puni 374 = 68 Pun LR 
345 (FB), Ramiilal v. State 
(1966) 68 Pun LR 844 = 1966 Cur 

LJ 634, Smt. Pari v. State 


Roop “Chand, for Appellant; P. 
Mehta for Respondents. 


_SUDGMENT:— The sole auestion for 
decision in this second appeal from an 
order of remand passed by the lower ap- 
pellate Court is whether the right to sue 
would survive to the legal representatives 
in a pre-emption suit for possession of 
agricultural land after the death of the 
plaintiff, i 

The pre-emption suit "had been 
brought on the sround that the plaintiff 
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was the real brother of the vendor. The 
plaintiff died during the pendency of the 
suit in the trial Court before anv decree 
‘was passed. The sister and the mother of 
the plaintiff wanted to continue the suit. 
The trial Court rejected the application 
. of the legal representatives and dismissed 
the suit. An appeal filed by the plain- 
tiff-pre-emptor’s legal representatives 
was accepted by the Additional District 
Judge Hissar. and the case has been re- 
manded to the trial Court for disposal in 
accordance with law. The order of re- 
mand has been challenged in this second 
appeal 


2. Ch. Roop Chand. the learned 
counsel for the appellant, relies on a full 
Bench decision of this Court in Ramii Lal 
v. The State of Punjab 68 Punj LR 345 
‘= (ATR 1966 Puni 374) (FB). in 
support of his contention that the 
plaintiff-pre-emptor should have con- 
tinued to have a superior right of pre- 
emption on the three crucial dates namely 
the date of sale, the date of filing the suit 
and the date of decree by the trial Court. 
A Single Bench. decision of this Court in 
Smt. Pari v. State of Puniab, (1966) 68 
Pun LR 844 at p. 845 has also been cited 
in support of the contention that the right 
to sue would not survive to the legal re- 
presentatives of the plaintiff-pre-emptor 
in such a case. My attention has. how- 
ever, been drawn to a ruling of the 
Supreme Court in Hazari v. Neki, AIR 
1968 SC 1205, which lays down that the 
right of pre-emption under Section 15 (1) 
fa) of the Puniab Pre-emption Act, 1913. 
can be exercised by the legal representa- 
tives of the deceased plaintiff-pre-emptor. 
In that case also the suit had been filed 
by the uncle of the vendor on the ground 
of the said relationship. The uncle died 
after the suit had been. decreed but during 
the pendency of an appeal. The vendor 
was one of the three legal representatives 
of the deceased who wanted to continue 
the pre-emption suit. The Hon’ble Judges 
of the Supreme Court observed that it 
was Not correct to say that the right of 
pre-emption was a personal right on the 
part of the pre-emptor to get the re- 
transfer of the property from the vendee. 
The correct legal position according to the 
Hon’ble Judges was that the statutorv 
law of pre-emption imposed a limitation 
or disability upon the ownershiv of pro- 
perty to the extent that it restricted the 
owner’s right of sale and compelled him 
to sell the property to the person having 
the statutory right of pre-emption. In 


other words. the statutory right though © 


not amounting to an interest in the land 

was a right which attached to the land 

and which could be enforced against the 

purchaser by the persons entitled to pre- 

empt. The legal representatives were. 
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therefore, allowed to exercise the: right of 
pre-emption andto continue the suit filed 
by their deceased uncle. Ch. Roop Chand 
seeks to draw a distinction on the ground 
that a pre-emption decree had been grant- 
ed in this case before the plaintiff-pre- 
emptor had died. The deceased plaintiff 
had continued to hold the superior right 
of pre-emption on all the three crucial 
dates and his death after he had secured a 
decree from the trial Court was described 
not to change the position. Ch. Roop. 
Chand’s argument seems to be 
that every decision is intended to dispose 
of that particular. case on its own facts 
and that it cannot serve as a precedent 
for caseshaving different facts. This argu- 
ment could have some force. were it not 
for the fact that the ratio of the Supreme 
Court ruling in Hazari’s case AIR 1968 SC 
1205 (supra) has been extended by a Divi- 
sion Bench of this Court to a case where 
the plaintiff-pre-emptor had died during 
the trial in the Court of first instance. 
Reference could in this connection be 
made to Gurdev Kaur v. Smt. Chanan 
Kaur, 73 Puni LR 800 = (AIR 1971 Puni 
416). The right of pre-emption. based on 
the ground that the plaintiff was related 
to the vendor was said to run with the 
land sold and to pass on the death of the 
pre-emptor to his legal heirs. The legal 
representatives were. therefore, allowed 
to continue the suit even though the per- 
son who had filed the suit had died before 
the trial Court could decide it. The ratio 
of the Supreme Court ruling in Hazari’s 
case (supra) was followed not only in this 
case but also in another Single Bench de- 
cision of this Court in Joginder Singh v 
Kartar Kaur, 1970 Cur LJ 436. 


3. Unter the circumstances. the 
legal representatives of Jas Karan plain- 
tiff, who had initiallv filed this pre-em- 
ption suit were rightly allowed bv the 
lower appellate Court to continue the pro- 
ceedings. 


4, The appeal is dismissed, Shri 
Mehta, the learned counsel for the respon- 
dents. doesnot pressfor costs. Parties are 
directed to appear before the trial Court 
for prover orders and further proceedings 
on 12-6-1972. 


Appeal dismissed. 
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Nirvair Singh. Petitioner wv. The 
Punjab State Electricity Board and 
others, Respondents. 

a on Writ No. 926 of 1969, DJ- 11-4= 

72. 

Index Note:— (A) Constitution of 
India, Articles 226 and 227 — Between 
the Punjab State Electricity Board and 
its employees there is essentially contract 
of service, governed by service rules and 
conditions of appointment letter. — Board 
not being “State” its employees are not 
Government servants enjoying protection 
under Article 311. 


Brief Note:— (A) Held on facts that 
resignation being according to service 
rules and conditions in appointment letter 
became effective from the very day as it 
did not require acceptance by Board and 
that (interim absence not being condoned) 
subsequent employment amounts to fresh 
employment. AIR 1966 Puni 221 and AIR 
1969 SC 180. Referred to. (Para 8) 

Index Note:— (B) East Punjab Es- 
sential Services (Maintenance) Act, 1947 
— Notification under Section 3 — Ab- 
andonment of employment could be allow- 
ed by Board — Abandonment without 
sanction, though entails prosecution, does 
not entitle the emplovee to claim rein- 
statement. 1967 Serv LR 823 (Mys) Refer- 
red to: {Para 11) 
Cases Referred: Chronological Paras 
AIR 1969 SC 180 = 1968 Serv LR 


730, Rajkumar v. Union of 

India 7. 
1967 Serv LR 823 = (1967) 2 Mys 

LJ 283, R. S. Manivar v. State 12 
AIR 1966 Puni 221 = ILR (1966) 


1 Puni 236. Raj Kumar v. Union of 
India 

Kuldip Singh. for Petitioners 
Sodhi, for Respondents. 

ORDER:— The petitioner joined ser- 
vice of Puniab State Electricity Board as 
a Lineman Grade I on June 14, 1957. and 
was promoted to the rank of Line Super- 
intendent on June 9. 1959. On May 9, 
1961, he submitted his resignation to the 
Chief Engineer Puniab State Electricity 
Board, Patiala, through proper channel 
reading as under:— 

“As my family circumstances do not 
permit me to serve the Board any longer 
J, therefore. tender mv resignation with 
immediate effect from todav i. e. 9th May, 
1961 A. N. One month’s pay as reauired 
under rules Rs. 150.50 (Rupees one hundr-= 
ed and N. P. 50 only) has been deposited 
by me vide receipt No. 45/157 dated 9-5- 
1961.” 


JP/CQ/F503/72/PSP 


N. K. 
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This resignation was handed over to the 
Executive Engineer and the petitioner 
was relieved of his post. On May 11, 196%, 
he sent the following telegram to Shri 
L. R. Malik Executive Engineer. Electri- 
city Board. Chandigarh: 

“Kindly reject resignation phonic re- 
quest joining twelfth or thirteenth.” 
On Mav 13, 1961, the petitioner reported 
for duty and delivered to the Executive 
Engineer the following letter: 


“I beg to say that I have resigned my 
post as Line Supdt. Grade II on 9-5-1961 
A. N. due to some family circumstances, 
for which I regret very much and reauest 
to return my resignation and accept my 
arrival report w. e- f. today (i. e. 13-5-1961 
F. N.) on the same post.” 

On this letter the Executive Engineer 
made the following note: 
_ “I think he can withdraw his resigna- 
tion before it is accepted. 

His joining report be ` provisionally 
accepted from today. Of course he will 
have to abide by the decision of Higher 
Authority, : 

He should be told above facts and an 
ade taken from him in writ- 


The Executive Engineer thereafter inform 
ed the Superintending Engineer, Ambala 
Circle, about the resignation and resump-~ 
tion of duty by the petitioner by letter 
dated May 19. 1961, and asked for the ad- 
vice as to how the intervening period was 
to be regularised. The Superintending En- 
gineer wrote a letter to the Chief Engi- 
neer on June 3. 1961 in which ‘it was 
stated: 

“The official has been allowed to 
resume his duties on 13-5-1961 in antici- 
pation of vour approval in the interest of 
Board’s work. It is, therefore, requested 
that action taken by the undersigned as 
above mav kindly be approved.” 


2. The Chief Engineer wrote back 
fo the Superintending Engineer on July 
1, 1961. as under:— 

“You were neither competent fo 
accept the resignation of the above 
named official nor to take him back into 
the service once he had been relieved of 
his duties. Please intimate why the re- 
Signation of the official was accepted 
and then he was taken back into service 
without the orders of ‘the Competent 
Autbori 


3. In reply to this Ietter the 
Superintending Engineer informed the 
Chief Engineer by letter dated July 17, 
1961. that the resignation of the peti 
tioner had not been accepted till.then by 
any officer and his resignation had not 
even been received in his office, However 
the Executive Engineer allowed him to 
join subject to the approval of the Chief 
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Engineer in the interest of the Board as 
there was dearth of practical and ` ex- 
perienced hands. He asked for the final 
Wecision in the matter. By letter dated 
October 27, 1961. the Chief Engineer in- 
formed the Superintending Engineer, 
Ambala Circle that the case of the peti- 
tioner was of re-appointment and the 
Board alone was competent to re-employ 
him and he should be informed whether 
the petitioner was qualified for the post 
of Line Superintendent Grade IJ. The 
Superintending Engineer. Ambala, sup- 
plied the reauisite information by letter 
hee January 8. 1962, reading as 
under:— 


“(1) Shri Nirvair Singh. who is a 
Matriculate and has passed 2 years’ elec- 
trician course held by Government of 
India D. G. R. New Delhi joined this 
Department on 14-6-1957 F. N 


(2) His case may be considered by 
the Board for re-appointment. 


(3) In view of his experience in the 
Branch and two years’ Electrical Course 
he was allowed to rejoin his post. In view 
of his experience and aualification which 
are considered adequate, the case may 

diy be considered for re-appointment.” 


4. On February 15. 1962, the peti- 
tioner wrote a letter to the executive En- 
gineer. Chandigarh Division, Chandigarh 
reading as under: 

“With due respect I beg to state that 
in case the higher authorities do not allow 
me to withdraw my resignation, I would 
not lodge any claim against the Board. 

This I am giving under protest.” 

5. On April 4, 1962. the Assistant 
Secretary of the Board înformed the Chief 
Engineer that there was no objection to 
the re-appointment of the petitioner as 
officiating Line Superintendent Grade II 
with effect from 13th May 1961. i. e. the 
date on which he had been taken in service 
after resignation. It was further directed 
that the pay of the petitioner should be 
fixed under, Rule 4.4 (b) of the Puniab 
Civil Services Rules. Vol I, Part I. (mini- 
mum of the time scale). Thereafter the 
Chief Engineer informed the Sunerintend- 
ing Engineer by letter dated Mav 
9. 1962 that the re-appointment of 
the petitioner as officiating Line 
Superintendent Grade II with effect from 
13-5-1961 i. e. the date on which he had 
been taken in service after resignation was 
approved and that his pay should be fix- 
ed under rule 4.4 (b) of the Puniab Civil 
Services Rules, Vol. I, Part I. (minimum 
of the time scale). By another letter 
dated November 5, 1962. the Chief Engi- 
neer informed the Superintending Engi- 
neer Chandigarh Circle. that the peti- 
tioner should be informed that he had 
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been re-appointed as a special case and 
was to be treated as a fresh recruit for 
all intents and purposes and that the 
question of condoning the period of ab- 
sence after resignation did not arise. On 
December 29, 1964. the petitioner was of- 
fered the post of officiating Line Super- 
apy nde Grade II on a salary of Rs. 90/- 
P. M. in the scale of 90-6-150/7-185 with 
effect from 13-5-1961. He was to be 
granted allowances as may be in force 
from time to time. It was further stated 
in the appointment letter that the appint- 
ment was temporary and the service 
would be terminable by one month’s 
notice by the Board on the one side and 
the petitioner on the other or by denosit- 
ing with the Board one month’s pay plus 
allowances in lieu thereof. The petitioner 
accepted the appointment under protest 
and made a representation to the Board 
on March 6, 1965, which was rejected on 
June 30. 1965. He made another repre- 
sentation on August 10. 1968, which was 
rejected on February 13, 1969. The peti- 
tioner thereafter filed the present peti- 
tion praying that the Punjab State Elec- 
tricity Board should be directed to con- 
sider the petitioner continuously in its 
service from June 14, 1957. when he 
joined the department as a Lineman and 
to ignore the resignation submitted by 
which was withdrawn before it was 
accepted. It was further praved that the 
order accepting his resignation should be 
quashed. Written statement has been 
filed by the Board and during the course 
of arguments, the petitioner filed a copy 
of the notification dated September, 16 
1959 (marked as annexure D by me) and 
the respondent-Board filed copies of 
letters (marked R. 4 to R. 14 by me). The 
above documents were allowed to be 
produced in order to clarify the facts. 


6. The learned counsel for the 
petitioner has emphasised that the mere 
tendering of the resignation did not put 
an end to the relationship of master and 
servant between the State Electricity 
Board and the petitioner and he could 
withdraw that resignation before it was 
accepted. Since he withdrew his resigna- 
tion before its acceptance the resignation 
could not be acted upon and had to be 
treated as non-existent. In that view of the 
matter. the learned counsel submits.’ the 
petitioner continued to be in service and his 
re-appointment with effect from Mav 13, 
W961, could not be considered tobe afresh 
appointment depriving him of his pre- 
vious service. The learned counsel has 
relied: on the judgment of a Division 
Bench of this Court in Rai Kumar v. 
Union of India, ILR (1966) 1 Puni 236 = 
{AIR 1966 Puni 221) wherein the follow- 
ing observations occur:— 
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“We are of the opinion that the ac- 
ceptance of resignation is necessary before 
the service of an employee can come to 
an end. Such an acceptance is a necess 
sary step in giving effect to the resigna~ 
tion and until that step has been taken 
the resignation cannot be said to be com- 
plete and effective. In the case of a civil 
servant it is not a matter affecting the 
two parties, namely. the employee and 
the Government. The public has also a 
tight to the service of all the citizens 
and may demand theminall Departments 
civil as well as in military. Civil servants 
are appointed for the purposes of exer~ 
cising the functions and carrying on the 
operations of the Government. Thev have 
to discharge all sorts of duties, judicial 
as well as administrative and it would 
result in complete chaos if it were held 


that the resignation would become effec<' 


tive assoon asa civil servant tendered it. 
The exigencies of the public office may 
demand that the civil servant must carry 
on the operations of the Government and 
continue to discharge the~ functions till 
the Government is able to make alterna~ 
tive arrangements. A Political organisa» 
tion would seem fo be imperfect which 
should allow the repositories of its powers 
to throw off the responsibility at their 
own Pleasure. Evenif the matter be treat 
ed as a contract between the parties, the 
same result would follow. A person who 
has agreed to serve till his’ services are 
terminated must first make an offer coma 
municating his intentionto terminate and 
that offer must be accepted.” 


7. The petitioner in that case filed. 


an appeal which was dismissed by their 
Lordships of the Supreme Court on April 
18, 1968. That judgment. is reported as 
Rai Kumar v. Union of India. 1968 Serv 
LR 730 = (AIR 1969 SC 180). 
Lordships held that the communication 
of the acceptance of the resignation was 
not necessary and even if Rai Kumar had 
been permitted to continue in service in 


spite of the acceptance of the resignation 


the withdrawal of his resignation was of 
no effect. 


> 8. The facts of thaf case are that 
Rai Kumar, a member of the Indian Ad- 
ministrative Service in Rajasthan sub= 
mitted his resignation to the Chief Secre- 
tary to the Government of Rajasthan on 
August 31, 1964, which was forwarded fo 
the Central Government. The Central 
Government accepted the resignation and 
its decision was despatched to the State 
Government on October 31, 1964 for 
communication to the petitioner. The 
acceptance of the resignation was not as 
yet communicated to the petitioner when 
he wrote another letter dated November 
27. 1964, withdrawing his resignation. 
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The Central -Government refused the 
petitioner’s request to withdraw the resi- 
gnation and relieved him of his duties om 
the ground that his resignation had already 
been accepted. It is thus apparent tha 
the facts of that case are clearly distin- 
guishable from the facts of the present 
case. Jn that case the petitioner was a 
civil servant who had a statutory status 
and which could not be put an end to 
without the acceptance of his resignation. 
It was, however. held that whereas the 
acceptance of the resignation was neces- 
sary the communication of the accept- 
ance was not sine aua non for making 
that acceptance effective. In the present 
case the State Electricity Board is not a 
‘State’ and its employees do not eniov 
any statutory status. As between the 
Board and its emnlovees, there is essen- 
tially a contract of service which is gov- 
erned by certain service rules and the 
conditions in the appointment letter. 


9. It has been stated by the learn= 
ed counsel for both the parties that there 
were no service rules governing the petis 
tioner’s service in the Board and accord ` 
ing to the appointment letter the petis 
tioner could resign by giving one month’s 
notice to the Board or by paying one 
month’s pay in lieu of notice. The npeti« 
tioner paid one month’s pav in lieu of 
notice on May 9. 1961. and, therefore 
according to the appointment letter his 
resignation became effective from that 
yery dav and did not reauire any accep- 
tance by the Board. The Board or its 
officers had no power to compel the 
Petitioner to continue in its service 
when he was unwilling to do so. 
The question of acceptance would have 
arisen if the petitioner had continued in 
service to await the decision of the Board 
on his resignation. The petitioner volun- 
tarily snapped his ties and put an end to 
the relationship of master and servant 
between the Board and himself. He can- 
not be heard to sav that his resignation, 
though complete, could not be effective 
without acceptance by the Board. 


10. There is another wav of look- 
ing at the matter. After - putting in his 
resignation and depositing the amount on 
May, 9, 1961 the petitioner left the ser- 
vice. Thereafter he remained absent 
from duty for 3 davs i.e. 10th. 11th and 
12th May and rejoined on Mav 13. 1961. 
His absence from duty for those 3 days 
was not condoned by the Board and ft 
was considered as a break in his service, 
the result of which was that he forfeited 
his previous service. It was open to the 
Board to condone the absence from duty 
for those 3 days and to convert it into 
the leave of the kind due but after due 
consideration the Board did not condone 
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the same. The matter was under the 
consideration of the Board for more than 
3 years and on December 29, 1964, the 
Petitioner was offered a fresh appoint- 
ment with effect from May 13, 1961, 
which he accepted although under protest. 
The acceptance under protest had no mean~ 
ing in the circumstances of the case. No 
rule has been brought to my notice where- 
under the voluntary absence from duty 
without leave or permission cannot be said 
to take effect as break in service and that 
it must be condoned and converted into 
leave of the kind due. The Board was 
thus within its rights to treat the peti- 
tioner as having terminated his anpoint- 
ment with effect from May 9. 1961, and to 
appoint him afresh with effect from May 
13, 1961. If the terms of fresh appoint- 
ment were not acceptable to the peti- 
tioner, he should not have joined the ser- 
vice of the Board. Having ioined the ser- 
vice on those terms he cannot claim that 
he should be given the benefit of his pre- 
vious service and should be considered to 
have been continuouslv in the service of 
the Board with effect from June 14. 1957 
when he originally joined the service. 


11. The learned counsel for the 
petitioner has then relied on the notifica- 
tion dated September 16, 1959. issued by 
the Governor of Puniab, declaring the 
employment under .the Puniab State 
Electricity Board as essential for main- 
taining supplies or services necessary for 
the life of the communitv under Sec. 3 
of the East Puniab Essential Services 
(Maintenance) Act, 1947. It is submitted 
by the learned counsel that according to 
the said Act the petitioner could not 
abandon his post of duty without the sanc- 
tion of the Board and. therefore. it should 
be considered that he never abandoned 
his post. The submission seems to be 
misconceived. The petitioner could be 
prosecuted under that Act for having 
abandoned his dutv without the accept- 
ance of his resignation bv the Board but 
if the Board had no obiection to the 
abandoning of his duty, he incurred no 
liability under the said Act. Even if he 
incurred anv liability to be prosecuted 
under that Act, it did not mean that he 
could not be said to have given up the 
service of the Board on May 9. 1961. 
Even if he had been prosecuted under 
that Act he could not claim reinstate- 
ment after serving the sentence. if anv. 
imposed on him. It was entirely for the 
Board to treat him as having remained 
in service continuously or to treat him as 
a fresh appointee with effect from Mav 
13, 1961. In the absence of anv Statutorv 
tules, this Court cannot command the 
Board to treat the petitioner as having 
remained in its service continuously from 
June 14. 1957 in spite of having absent- 
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ed himself from duty voluntarily with 
out the leave or permission of the Board 
for at least 3 days from May 10. to May. 
2, 1961. i 

_12. The learned counsel for the 
petitioner has relied on the iudgment of 
a Division Bench of the Mysore High 
Court in 1967 Serv LR 823 (Mvs) which 
does not help him. In that case the peti- 
tioner was a Sub-Registrar who resigned 
from service and was relieved of his 
duties. He withdrew his resignation and 
was re-instated after a period of 3 years 
and eight months. That period of absence 
from duty was treated as leave without 
pay. He claimed seniority from the date 
of his original appointment. The learned 
Judges held that “a resignation becomes 
effective when the authority competent 
to make the appointment accepts it and 
the servant resigning is relieved of his 
duties. As resignation, after it has become 
effective, puts an end to the relationship 
of master and servant and the post occus 
pied by the person resigning becomes 
vacant”. With regard to seniority, the 
learned Judges observed as under:— 


“Seniority ‘is determined by the 
Tength of continuous service in the sama 
grade as between two persons. Rule 8 
(11) defines ‘continuous service’ as mean= 
ing ‘service of a, Government servant 
from the beginning of his service. with- 
out any break. Only leave with allow- 
ance will be included in continuous ser- 
vice? This is a general Rule and seems 
to regulate the general conditions of ser~ 
vice. Therefore in deciding whether a 
person, like the third respondent. in whose 
service there has been a break and whose 
absence from duty is treated as ‘Leave 
without allowances’. the Government 
should take into account the implications 
of this rule as well. The Seniority Rules, 
as they stand, do not contain any rule to 
cover the case of respondent No. 3. In 
such cases Rule 8 of the said Rules em= 
powers the State Government to fix the 
Seniority of such persons, in consultation 
with the Public Service Commission. It 
would be now for the State Government 
to take a decision in the matter accord- 
ing to the rule. That has not been done. 
It is advisable that the State Government . 
should consider and provide expressly in 
the Rules as to how the seniority of a 
Pa wha is ‘reinstated’ should be regus 
ated.” 


13. These observations are based 
on certain service rules which are not to 
be found in the present case. Moreover, 
these observations instead of helping the 


petitioner go against him. 


14. The learned counsel for the 
respondent-Board has raised an obiection 
that the petition is belated and should be 
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dismissed on that ground. The petitioner’s 
representation was rejected on June 30, 
1965, whereas he filed the present peti- 
tion on April 14, 1969. The petitioner 
has explained that he did not receive the 
communication rejecting his representa- 
tion which he had submitted in 1965 and 
he made another representation on 
August 10, 1968. which aws rejected on 
February 13. 1969. which rejection was 
conveyed to him. I, therefore, do not 
Propose to dismiss this petition on the 
ground of delay. 
15. For the reasons given above, 
I find no merit in this petition which is 
dismissed but the parties are left to bear 
their own costs. 
Petition dismissed. 
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RANJIT SINGH SARKARIA J. 

Durga Dass. Appellant v. F. Balak 
Ram and others. Respondents. 

Exe. Second Appeal No. 1353 of 1965, 
Civil Misc. 210-C of 1970, and Cross 
Objection No. 9-C of 1966: D/- 7-2-1972, 
against order of R. S. Bindra Dist. J. 
Hoshiarpur. D/- 23-4-1965. 


Index Note:-— (A) Civil P. C. O. 22, 
R. 4 — Appeal against “firm”? — Only 
one partner surviving — Appeal could 
not abate though legal representatives of 
deceased partners were not brought on 
record. 


Brief Note:— (A) Each partner is an 
agent of the other and the right to con- 
tinue action against the firm survives as 
against the surviving partner. AIR 1966 
Puni 40 (FB), Relied on. (Para 4) 


Index Note:—~ (B) Civil P. C., S. 11 
— Finding of court given prior to adiudi- 
cation of insolvency does not operate as 
res judicata in subsequent insolvency 
proceedings initiated after appointment 
of receiver. 


Brief Note:— (B) Since Section 4 of . 


the Provincial Insolvency Act comes into 
play only after adjudication. the official 
receiver appointed subseauent to the ad- 
judication is not a party to the proceed- 
ings leading to the previous judgment. 
e former judgment does not come 
under Section 4 as it is neither inter 
partes nor a judgment in rem rendered 
by an Insolvency Court. AIR 1938 Lah 
490 and ATR 1985 Cal 558 and ATR 1935 
Mad 634and AIR, 1955 Pat 413. Relied on. 
(Paras 5, 6) 

Index Note:— (C) Civil P. C.. S. 60 

(1) (ecc) (Punjab Amendment) — “Occu- 
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pied” — Occupation of licencee is to be 
deemed as occupation of licensor. 

Brief Note:— (C) A licensee has no 
interest or right of his own in the pro- 
perty which he holds under the licence 
nor a right of tenure and he is entirely 
dependent on the mercy of the lessor. 
AIR 1963 SC 963 and AIR 1967 Puni 53 
and (1963) 65 Puni LR 490. Followed. 

(Para 13) 
Cases Referred: Chronological Paras 
AIR 1967 Puni 53 = 68 Puni LR 
591 (FB), Ude Bhan v. Kapoor 
Chand 7. 11, 17 
AIR 1966 Puni 40 = 67 Puni LR 
743 (FB). Dharam Das Gokal Das 
v. Krishan Chand Hari Chand 4 
AIR 1963 SC 963 = (1963) I SCR 
196, Cantonment Board v. Dipak 
Parkash 11, 14. 17 
(1963) 65 Puni LR 103 = ILR 
(1963) I Puni 827, Smt. Shakuntala 


Bawa v. Ram Parshad 10 
(1963) 65 Puni LR 490, Pooran 

Chand v. Malik Mukhbain 11, 13 
ATR 1955 Pat 413, Gulab Chand v. 

Lachuman Sah 6 
AIR 1938 Lah 459 = 40 Puni LR 

793. Kala Singh v. Boota Singh 10 
AIR 1938 Lah 490 = ILR (1938) Lah 

535, Sadhu Ram v- Kishorial 6 


ATR 1935 Cal 558 = 39 Cal WN 

1167, Bibuti Bhusan v. B. N. Roy 6 
ATR 1935 Mad 634 = 42 Mad LW. 

7, Thangatur Ramayya v. Ven- l 

kattannagari Sreenivassayya 6 
AIR 1934 Lah 680 = 35 Puni LR 

509, Jagat Singh v. Phuman Singh 10 
1908 Puni Re 100 = 1907 PWR 46. 

Kahn Singh v. Hardit Singh 10 


H. L. Sarin Sr. Ad vocate. M. L. Sarin 
and R. K. Choudhary with him, for Ap- 
pellant; R. N. Mittal. for Respondents. 


JUDGMENT:— This execution second 
appeal is directed against an order. dated 
23rd April, 1965, of the District Judge. 
Hoshiarpur. It arises out of these facts:. 
Firm Balak Ram Mehar Chand were a 
contractual partnership. Mukhi Ram, 
Thakar Dass and Amrit Lal were its 
partners. They were adiudicated insol~ 
vents on 24th July 1959. by the Insol- 
vency Judge, Hoshiarpur. Ramesh Chand 
Sood was appointed as the official recel- 
ver. On 2ist May. 1963, Durga Dass, one 
of the creditors. made an application in 
the insolvency Court alleging that the 
official receiver was amiss in the dis« 
charge of his functions inasmuch as he 
had failed to take possession of all the 
assets of the insolvents. It was further 
averred that the insolvents had a big 
building at Hoshiarpur and that the offi- 
cial receiver should be directed to sell 
a property for the benefit of the ere- 

rs. 
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2. The insolvents resisted the ap- 
plication and pleaded that they had no 
assets excepting the main residential 
building which was exempt from sale 
under Section 60 (1) (ccc) of the Code of 
Civil Procedure. The only point which 
was argued before the lower appellate 
Court on behalf of the creditors was, 
that one shop and one chobara above it, 
belonging to the insolvents though 
attached to the residential building of the 
insolvents, were not in their occupation. 
and, as such were not immune from 
attachment and sale. The lower Appel- 
late Court found that the shop was in 
the occupation of tenants named. Lalii 
Ram Dass, under the insolvents. It, there- 
fore held that it was not in the occupa- 
tion of the debtors. and as such, was 
available for liquidating the debts of the 
insolvents. With regard to the chobara, 
it was held in agreement with the Court 
of first instance. that though it was in 
the occupation of one Lachhman Dass vet 
the latter’s occupation beine that of a 
licensee must be deemed to be the occu- 
pation of the insolvents. It, therefore, 
upheld the obiection of the insolvents 
that the chobara was exempt from attach- 
ment and sale under Section 60 (1) (ccc) 
-of the Code of Civil Procedure. Aggriev- 
ed by that judgment. the creditor has 
come in se¢ond appeal to this Court. 


3. Cross-objections were also filed 
by the respondent that by a previous 
judgment dated February 13. 1959. the 
Insolvency Court had held that the shop 
in dispute was also exempt from attach- 
ment and sale under Section 60 (1) (ccc), 
and that the previous judgment being a 
judgment in rem. operates as res iudicata. 


4. Civil Miscellaneous 210/C of 
1970 was made on December 23. 1969, on 
behalf of insolvent Amrit Lal by his 
counsel that Shri Mukhi Ram respon- 
dent had died on February 5. 1969 and 
Thakur Dass had died on September 14, 
1968, that the deceased were necessarv 
parties, and that the appeal in conse- 
quence had abated as a whole. As regards 
Civil Miscellaneous 210/C of 1970 it may 
be observed that the firm Balak Ram 
Mehar Chand, which was adjudged as in- 
solvent, was a contractual partnership. 
Tt had three partners viz.. Mukhi Ram. 
Thakur Dass and Amrit Lal. The firm. 
as such is a respondent in this appeal. 
Each partner is an- agent of the other 
and the right to continue action against 
the firm survives as against the surviving 
partner namely. Amrit Lal. The matter 
now appears to be concluded bv the 
judgment of the Full Bench in Dharam- 
das Gokal Dass v. Messrs Krishan Chand 
Hari Chand, 67 Puni LR 743 = (AIR 
1966 Puni 40) (FB) wherein it was held:— 
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“that the death of the partner 

through whom a firm had instituted the 
suit would not cause abatement of the 
appeal filed by the firm, when his legal 
representative had not been impleaded 
within the prescribed period.” 
The facts placed before me are in the 
converse, but the principle remains the 
same and will govern the instant case, 
also. I, therefore dismiss Civil Miscella- 
neous 210/C of 1970 and overrule the first 
objection raised by Mr. Mittal. 

5e The next contention of Mr. 
Mittal is that the previous judgment, 
dated February 13, 1959. was a judgment 
in rem of the Insolvency Court rendered 
under S. 4 of the Provincial Insolvency 
Act 1920 (hereinafter referred to as the 
Act). Consequently — maintains the coun- 
sel — that judgment holding that the shop 
was exempt from attachment and sale 
operated asres judicata in the subsequent 
insolvency proceedings. 

6. I am afraid the contention 
cannot be accepted. It is to be noted 
that the former judgment was rendered 
by the Court on February 13, 1959, while 
the firm was adjudged insolvent on July 
24, 1959. That is to say, the previous 
judgment was not that of an insolvency 
Court given under Section 4 of the Act. 
It is well settled that Section 4 of- 
the Act comes into play only after ad- 
judication. (See AIR 1938 Lah 490.= 
ILR (1938) Lah 535: AIR 1935 Cal 558. 
ATR 1935 Mad 634; AIR 1955 Pat 413). 
The Official Receiver therefore. who 
tame into the picture subsequently by 
the order of adiudication. in Julv,, 1959, 
was not a party to the proceedings in 
which the former judgment, dated Febru- 
ary 13, 1959 was pronounced. The 
former judgment was thus neither inter 
partes. nor a judgment in rem rendered 
by an Insolvency. Court. It could not, 
therefore. operate as res judicata. The 
contention is, thus rejected. 


KA Mr. Mittal has frankly conced- 
ed that in view of the Full Bench deci- 
sion in Ude Bhan v. Kapoor Chand. 68 
Puni LR 591 = (AIR 1967 Puni 53) the 
shop which was in the possession of the 
tenants, could not be deemed to be in 
the occupation of the debtor and as such 
was not exempt from attachment under 
Section 60 (1) (ccc) of the Code of Civil 
Procedure. 

8. Mr. Sarin learned. counsel for 
the appellant, however. contends that the 
finding of the Courts below to the effect, 
that Lachhman Dass. occupant of the 
chobara was merely a licensee under the 
debtors, was not factually correct. His 
grouse is that the evidence on the record 
on this point was not properly appre- 
ciated. He has referred to the statement 
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dated May 31 1962. of Mukhi Ram, in- 
solvent, who, in cross-examination, ad- 
mitted that the chobara was previously 
in the occupation of Lachhman Dass’ 
father, who used to pay rent to the wit- 
ness. After Lachhman Dass’ father’s death 
however Lachhman Dass was allowed 
to continue in possession without pays 
‘ment of rent. Mr. Sarin also referred to 
the statement, dated December 3. 1963, 
of Thakur Dass, who deposed in cross- 
examination. that Lachhman Dass was 
living in this chobara for the previous 
five or six years without payment of rent. 
He further admitted that Lachhman 
Dass’ father had died. 

9. I am afraid in second appeal, 
the High Court will not reappraise the 
evidence and lightly disturb that finding 
of fact. The first appellate Court has 
noted that the statement of Thakur Dass, 
insolvent, in examination-in-Chief to the 
effect, that Lachhman Dass was in oc- 
cupation of the chobara merelv as licen- 
see, was not challenged in cross-examina- 
tion. Nor was any evidence led by the 
creditor to show that Lachhman Dass 
was in occupation of the chobara in a 
capacity other than that of a licensee. 
It is therefore. too late for Mr. Sarin to 
econtrovert this concurrent finding of fact 
recorded bv the Courts below. 


10. Next contention of Mr. Sarin 
fs that even if it is assumed that Lachh- 
man Dass was in occupation asa licensee. 
then also, this was a case which com- 
pletely excluded the licensor from the 
use of the chobara. His occunation could 
not be deemed to be that of the licens- 
ing debtor who had been completely ex- 
cluded out of its user. “Occunied” for 
purposes of Section 60 (1) (cec) main- 
tains Mr. Sarin means that the judg- 
ment-debtor should be in actual exclu- 
sive use of the house either personally 
or through somebody dependent on the 
ffudgment-debtor. In support of this con- 
tention reliance has been placed on a 
judgment of Falshaw, C. J.. in Smt. 
Shakuntla Bawa v. Ram Parshad. (1963) 
65 Pun LR 103: Jagat Singh v. Phuman 
Singh, AIR 1934 Lah 680; Kahn Singh 
v. Hardit Singh, 100 Pun Re 1908: and 
Kala Singh v. Boota Singh, AIR 1938 
Lah 459. 


11. In reply. Mr. Mittal contends 
that once it is held that the possession of 
Lachhman Das .was merely that of a 
licensee and not of a tenant under the 
iudgmet debtor, it will be deemed that 
the chobara was in the occupation of thé 
licensor. In short. the proposition pro- 
pounded is that the occupation of a licen- 
seeis alwaysto be deemed asthe occupa- 
tion of the licensor, In support of this con- 
tention, hehas relied upon the judgment 
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ofthe Supreme Courtin The Cantonment 
Board, v. Dipak Parkash, AIR 1963 SC 
963 and some observations of - the Full 
Bench in Ude Bhan’s case 68 Puni LR 
591 = (AIR 1967 Puni 53) (ibid) and 
Pooran Chand v. Malik Mukhbain Singh, 
(1963) 65 Puni LR 490. 


12. It appears to me that the con= 
tention of Mr. Sarin cannot prevail. 

13. We must take it as has been 
concurrently held by the Courts below, 
that Lachhman Dass was in possession of 
the chobara merely as a licensee under 
the debtors. It was pointed out by Tek 
Chand, J. in Pooran Chand’s case (1963) 
65 Punj LR 490 (ibid) that “in a case of 
a lease the lessee has an interest in the 
estate which is protected by law where- 
as a licensee receives no such benefit in 
law.” “Licence”, according to Aiver’s 
Law Terms and Phrases. 6th Ed. 1969. “is 
a permission given by one person to 
another to do in or upon the immovable 
property of the grantor something which 
would but for such permission be unlaw= 
ful: and provided the right does not 
amount to.an easement. It differs from 
lease in this respect:— 

“(1) a lease gives an exclusive interest 
in the property whereas a licence does- 
not, 

(2) a lease can be assigned to a third 
party, while a licence cahnot be, 

(3) A lessee can bring an action for 
trespass. a licensee cannot, 

(4) a lease is not revocable a licence 


In short, a licensee has no interest or 
right of his ownin the property which he 
holds under the licence. He has no right 
of tenure and is entirely dependent on 
the sweet will and at the mercy of 
the lessor. The occupation of a licensee, 
therefore, is to be deemed, in the eve of 
law. as the occupation of the licensor. 


44. The above principle appears to 
haye been settled bv no less an authority 
than the Supreme Court in Cantonment 
Board’s case. AIR 1963 SC 963 (ibid). 
There a bungalow had been appropriat- 
ed under the provisions of the Canton< 
ments (House Accommodation) Act No. 
VI of 1923 on a lease by the Central Gov- 
ernment and was being used at the rele- 
vant time by some Military Officer for 


his residence. The Assessment Committee 


of the Cantonment Board assessed house~ 
tax of the said bungalow. The assessee 
appealed to the competent authoritv. 
The appellate officer formulated three 
questions and referred them to the High 
Court for decision. Question No. 2 was as 
under:— 


“2. Whether the occupation of the 
Military Officer of the portion of the 
Bungalow appropriated under Act No. 
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6 of 1923 amounts to its ‘occupation’ by the 
Central Government within the meaning 
ue ao 99 (£) of the Cantonments Act 


15. The right to impose the tax is 
conferred by Section 60. Section 99 (2) 
contains the provision of exemption from 
the tax. Clause (Í) of that sub-section 
reads:— 

“(f) any buildings or lands, used or 
acquired, for the publie service or for any 
public purpose. which are the property 
of the State or in the occupation of the 
Central or any State Government.” 


. 16. It was contended on behalf of 
fhe Cantonment Board that the word 
‘occupation’ in the aforesaid clause of 
S. 99 (2) should be interpreted as actual 
occupation. Their Lordships rejected this 
contention in these terms:— 

“We find 
when a person, entitled to actual occupa- 
tion by reason of his lease permits 
another to occupy it then it ceased to be 
in the actual occupation of the person so 
permitting. Where the Central or the 
State Government after obtaining the 
lease under Section 7 leases it out to anv 
person, it is itself not entitled to actual 
occupation but has to put the sub-lessee 
‘Into occupation. In such a case it mav 
be reasonably said that the Government 
has ceased to bein occupation. In the case 
where the government after taking the 
lease merely gives a license to some per- 
son to come and live in it, it_is entitled 

fo take away the permission at anv time 
and thus to come into possession itself... 


In our opinion, where the person 
entitled to occupacy, permits some other 
person to be in the building. he is in 
actual occupation through such other per~ 
son. 








Accordingly we are of the opinion 
that the building in auestion was in occu- 
pation of the Central Government 
through the Military Officer whom it has 
permitted to reside in it.” 


17. The scope of the principle 
[aid down by the Supreme Court in the 
aforesaid Cantonment Board’s case. AIR 
1963 SC 963 was also examined bv the 
Full Bench in Ude Bhan’s case 68 Puni 
LR 59% = (AIR 1967 Puni 53) (ibid). 
This is what S. B. Capoor, J. speaking 
for the majority. said on this point:- 


“The Supreme Court...... making a 
clear distinction between a lease and a 
Hicense ....-..0.00. held that it was only in 


fhe latter case that the Government 
could be held to be in the occupation, 
while in the former it ceased to be in 
occupation... The Tudgment-debtor in 
order to attract the exemption must be 
actuallv in the premises or at least have 
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it difficult to agree that 
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a right to,actual physical possession of 
them any time he chooses to exercise that 
right. which would normally be the case 
if members of his family or other relax 
tions or dependants are residing in it.” 

1 The above being the law on 
the point it is clear that occupation of 
the chobara by Lachhman Dass, being 
tnat of a licensee wholly dependent on the 
will of the judgment-debtors, would be 
deemed to be that of the latter. In short 
it was shown that-the chobara wasin the 
occupation of the jiudgment-debtors. It 
was, therefore, exempt from attachment 
and sale under clause (ccc) of S. 60 (1) 
of the Code of Civil Procedure. 

19, In the above view of the 
matter. it is not necessary for me to dis- 
cuss the rulings cited by Mr. Sarin. The 
question as to whether the occunation of 
the licensee is to be deemed as the occu- 
pation of the licensor, was not in, issue 
in those cases. 

20. For the foregoing reasons, I 
would dismiss this appeal and maintain 
the order ‘of the lower appellate Court. 
In the circumstances of the case, there 
will be no order as to costs. 

Appeal dismissed. 
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Ram Sarup and others. Appellants v. 
Smt. Toti and others. Respondents. 

Second Appeal No. 339 of 1965, 
D/- 28-1-1972, against order of S. C. 
Mittal. Dist. J., Hissar D/- 16-11-1964- 

Index Note :— (A) Hindu Succes- 
sion Act (1956), Section 14 (1) — Female 
having life estate in possession since 
death of last male holder — Subsequent 
compromise with collaterals giving her 
part of property for life in lieu of main- 
tenance — She becomes absolute owner 
of part. AIR 1966 Puni. 329, Foll. 


(Paras 13. 15) 
Cases Referred: 


Chronological Paras 
AIR 1970 SC 1963 = (1970) 2 SCR 


95. Badri Pershad v. Kanso Devi 12 
AIR 1966 Puni 329 = 68 Puni LR 
382. Ude Chand v. Raio 14 


S. C. Sibal, for Appellants: P. S. 
Jain with V. K. Jain. for Respondents. 


JUDGMENT:—- The property in dis- 
pute consisting of agricultural land 
measuring 700 bishas kham, 
belonged to one Ram Nath. On his death, 
his son Hari Singh succeeded to it. On 
the latters dving issueless, his mother 
Shrimati Toti got life estate therein. The 
mutation, however, was effected by the 
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revenue authorities in favour of the re= 
versioners of Hari Singh. That necessitat- 
ed the filing of a suit by Toti for a de 
claration that she was in possession of 
the property with life interest therein. 
It was incorrect as alleged bv the re- 
versioners, that she had remarried and 
thus lost her rights in the said property- 

2. The suit was contested by the 
reversioners on the main plea that since 
Toti had remarried one Duni, therefore, 
she had lost all her rights in the-pro< 
perty left by Hari Singh. 

3. On 18th October 1918. Toti’s 
suit was decreed and it was held that she 
was in possession of the property and 
that she had not remarried Duni. 


4  ° Against this decision, the col- 
. laterals went in appeal and there a com- 
promise was effected between the par- 
ties. According to it, Toti got 150 Bighas 
kham in lieu of maintenance, but it was 
clearly said that she would not alienate 
the said land in anv manner. The rest of 
the land.. according to the compromise. 
was to go to the reversioners. 


5. Thereafter three  alienations 
were made by Toti. One was a sale of 9 
kanals of land to one Daulat on 15th April 
1958, another was also a sale of 35 kanals 
to one Mussadi on 17th April, 1958. and 
the third was a gift regarding 182 kanals 
in favour of her daughters. Sada Kaur 
and Phoolan on 4th December, 1959. 


6. In June 1962, three suits were 
filed by the various reversioners chal- 
lenging these three alienations chiefly on 
the ground that Toti had no right to ef- 
fect them. because she had only a life 
interest in the said property in lieu of 
maintenance according to the compro= 
mise mentioned above. 


T. These suits were contested by 
the alienees mainly on the ground that Toti 
had become the full owner of the pro- 
perty under Section 14 (1), read with its 
explanation, of the Hindu Succession Act, 
1956 hereinafter called the Act, and. 
therefore, she could make the sales and 
the gift. 


Ram Sarup 


8.. The trial Court dismissed the 
suits and so did the lower Appellate 
Court. The lower Appellate Court held 
that by virtue of Section 14 (1), read with 
its explanation. Toti had become the 
complete owner of the property and was 
fully entitled to make the impugned 


alienations. Against this decision. the 


reversioners have filed three resular 
second appeals Nos. 339. 340 and 341 of 
1965 and they will be disposed of by this 
judgment, since admittedly the same 
question arises for consideration in all of 
them. 

9. The sole point that has been 
argued before me is whether the finding 
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of the lower Appellate Court fo the effect 
that Toti had become the full owner of 
the property by virtue of the provisions 
of Section 14 (1) of the Act, is correct 
or not. It was contended by the learned 
counsel for the appellants that in the cir- 
cumstances of this case, Section 14 (2) 
would apply and not Section 14 (1) and 
that being so. Toti could not be held to 
have become the complete owner of tha 
Property in dispute. 


Section 14 reads as under:— 1 

“(1) Any property ‘possessed by a 
female Hindu, whether acauired before 
or after the commencement of this Act, 
shall be held by her as full owner there= 
of and not as a limited owner. 


Explanation — In this sub-section, 
“property” includes both movable and 
‘immovable property acauired by a female 
Hindu by inheritance or devise, or at a 
partition. or in lieu of maintenance or 
arrears of maintenance. or by sift from 
any person, whether a relative or not 
before. at or after her marriage or by 
her own skill or exertion. or by purchase 
orby prescription orin any other manner 
whatsoever and also any such property 
héld by her as stridhana immediately 
before the commencement of this Act. 


(2) Nothing contained in sub-s. (I) 
shall apply to any property acauired by 
way of gift or under a will or any other 
instrument or under a decree or order of 
a civil court or under an award where 
the terms of the gift, willor other instru- 
ment or the decree, order or award pres- 
cribe a restricted estate in such, pro- 

l pery 


10. This matter is not res integra. 
There: are rulings of this Court. which 
hold that in similar circumstances. Sec- - 
tion 14 (1) will come into play. It has 
been said that if the female acquires the 
property for the first time by means of 
gift will, award, decree or order of a 
Civil Court, or any other instrument and 
where the terms of the gift, will. award, 
decree, order or other instrument pre- 
scibe a limited estate in such_pronertv. 
then Section 14 (2) would apply. If on 
the other hand. the female acauires the 
property not bv virtue of the documents 
already mentioned, but she gets it bv in- 
heritence or devise or at a partition or 
in lieu of maintenance or arrears of 
maintenance or by gift from any person 
before, at or after her marriage etc., ete. 
then explanation to S. 14 (1) will apply 
and she will become the complete owner 
of this property if she was in its posses- 
sion either actually or constructively 
frrespective of the fact whether the said 
property was acquired either before or 
after the commencement of the Act. 


1973 


11. It was argued by the learned 
counse] for the appellants that on Hari 
Singh’s death the revenue authorities 
did not effect the mutation of the land 
fn favour of Toti and. therefore, it could 
not be said that she had got the property 
by inheritance. 


12. As I look at the matter, the 
question of the actual mutation of the 
fand having not been effected by the 
revenue authorities in her favour will 
not arise, because as pointed out by the 
Supreme Court in Badri Pershad v. Smt. 
Kanso Devi, AIR 1970 SC 1963, the word 
“possessed” in sub-section (1) of S. 14 
has been used in its widest connotation 
and it may be either actual or construc- 
tive or in any form recognised by law. 
In the context in which it has been used 
fn section 14, it means the state of own- 
ing or having in one’s hand or power. 


13. The moment it is conceded 
that on Hari singh’s death, Toti, as his 
mother, was entitled to succeed him 
under custom then. the question as to 
whether the revenue authorities effected 
the mutation of the land in her favour 
or not is an irrelevant consideration. -In 
these circumstances. it will, in the words 
of the Supreme Court, be said that Toti 
was in constructive possession of the 
estate left by Hari Singh. As I have al- 
ready said since the revenue authorities 
effected the mutation in favour of the 
reversioners on the ground that Toti had 
Temarried one Duni and thus lost her 
rights in the property. she had to bring 
a suit for a declaration to the effect that 
she was in possession of the property 
holding life inerest therein and further 
that she had not remarried anybody and 
consequently, the question of her losing 
her rights in the property of Hari Singh 
did not arise. In the circumstances of 
this case therefore, it is clear that Toti 
was entitled to succeed Hari Singh. 
Succession, as’ is often said, never re- 
mains in abeyance and the moment Hari 
Singh died his next heir. namely Toti, 
immediately got entitled to his property 
and she would be deemed to be in con- 
structive possession thereof. It was sub- 
sequently by virtue of the compromise 
with the reversioners of Hari Singh that 
she got 150 bighas kham out of the estate 
of the deceased ‘for her maintenance. As 
a matter of fact, she was already in 
possession of the property when the said 
compromise was effected. She was in oc- 
cupation not as a trespasser but as one 
who was fully entitled to succeed Hari 
Singh under the law. 


- 14. A similar case came before a 
Division Bench of this Court. to which I 
was also a party, in Ude Chand v. Mst. 


Bharat Singh v, Molu 
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Raio. 68 Puni LR 382 = (AIR 1966 Puni 
329) and there it was held: 

that the word “acquired” as used in 
sub-section (2) of Section 14 of the 
Hindu Succession Act has to be given 
a restricted meaning and would cover | 
those cases only where the Hindu 
female had no interest previously in the 
Property and it was for the first time by 
virtue of the sift will or other modes 
mentioned in this _ sub-section that the 
Property was acauired by her. Where a 
female was in possession of land in which 
She had acquired the widow’s estate at 
death of her husband, her case would be 
covered bv sub-section (1) of the section 
and not bv sub-section (2): subsequent 
execution of compromise between her 


and her husband’s collaterals will not ef- 
fect her position.” 


15. Sitting singly, as otherwise 
also, I am of the view that the said de- 
cision, if I may say so with respect. lays 
down the correct law, I am bound by it. 
It is. therefore, held that Toti had be- 
come the full owner of the property by 
virtue of the provisions of Section 14 (1) 
read with its explanation. when the 
Hindu Succession Act, 1956, came into 
force and that being so, she was perfect- 
ly entitled to make the three impugned 
alienations. The suits have thus been 
onal rejected bv the lower Appellate 


16. The result is that these ap- 
peals fail and are dismissed. but the par- 
ties are however left to bear their own 


costs throughout. l 
Appeals dismissed. 
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Bharat Singh and others, Appelan 
v. Molu and others. Respondents. ' 


Second Appeal No. 145 of 1962, 
D/- 30-10-1972, from decree of Salas Ram 
Seth Sr. Sub J., Ambala D/- 24-10-1961. 

Index Note :— (A) Civil Procedure 
Code, S. 47 — Pre-emption suit — Pre- 
emptor not complying with express direc- 
tion in conditional decree — Effect — 
Possession of suit land obtained im ex- ` 
ecution — Subsequent suit by vendee. 
perna pre-emptor, if barred by Sec- 

on 47. 


Brief Note :— {A} Where a decree 
holder in a pre-emption suit against a 
vendee does not comply with the express 
direction (in conditional decree thereof) 
by depositing the full pre-emption 
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amount in time such a suit cannot be said 
to have been decreed in his favour and 
he is nat entitled to. take out the execus 
tion proceeding. 

Merely because the decree holder is 
successful in getting possession of the suif 
landin execution of the said decree (with~ 
out notice to the J. D. Vendee), it cannot be 
said that the subject matter of subseqen? 
suit by the Vendee against the aforesaid 
pre-emptor for possession of ‘the said 
land relates to the execution. discharge or 
satisfaction of the said decree. And so, 
the vendee’s suit will not be barred by 
Section 47. AIR 1944 Lah 294 (FB), 
Followed. 1898 Pun Re 38, Distinguished. 

(Para 3) 

Cases Referred: Chronological Paras 
AIR 1944 Lah 294 = ILR (1944) 
Lah 479 (FB), Surindar Nath v. 

Ram Sarup 2 

1898 Pun Re 38. Sagharmal v. Hayat 3 

S. K. Jain. for Appellants: M L. 
Sarin for K. K Cuccria. for Respon< 
dents 

JUDGMENT: — This second appeal 
arises out of the following facts. Ashrif 
Ali sold 6 Bighas 10 Biswas of land in- 
corporated in Khasra No. 370 to one 
Surat Singh. Mutation in respect of this 
land was sanctioned on June 3, 1942. One 
Kundan filed a suit for pre-emption in 
respect of this sale on May 4. 1943. Since 
the sale had been made for a sum of 
Rs. 350/- only. it was prayed in the suit 
for pre-emption that a decree be granted 
in favour of the pre-emptor on the pay- 
ment of this amount. This suit was 
dismissed by the learned Sub-Judge. 


Chhachhrauli on November 22, 1946. On. 


appeal, the learned District Judge decre- 
ed the suit on February 15, 1947. The 
learned District Judge passed the usual 
decree ordering that in case the sum of 
Rs. 350/- was paid on or before March 15, 
1947, the suit filed by the pre-emptor 
shall stand decreed and in case of default 
the suit would stand dismissed. It is not 
disputed that the pre-emptor deposited a 
sum of Rs. 340/- only. In other words, 
the decretal amount short of Rs. 10/- only 
was deposited. 


On June 26 1947, the decree-holders 
took out execution proceedings and it is 
stated bv the learned counsel for the ap- 
pellants that no notice regarding these 
proceedings was served upon the aw- 
pellants, Even though the entire amount 
which was to be deposited under the pre- 
emption decree was not denosited by the 
respondents, they succeeded in getting 
possession of the land under orders of the 
Executing Court. On October 23, 1954, the 
present appellants filed a suit on the 
ground that since the respondents did not 
deposit the entire amount which they 
were called upon to deposit under the 
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pre-emption decree, they were not en= 
titled to dispossess the appellants, It was 
praved in this suit that a decree for poss 
Session be granted in favour of the appels 
lants. Both the Courts below have dis« 
missed this suit on the ground that the 
matter in dispute relates to execution. dis« 
charge or satisfaction of the decree and 
was, therefore, barred under Section 47 
of the Code of Civil Procedure. 

The learned counsel for the aps 
pellants has prayed that in a pre-emp-« 
tion case the decree passed by a Court 
is a conditional decree. In case the pre= 
emption amount is not deposited on or 
before the date when it is ordered to be 
so deposited, the suit for pre-emption 
stands automatically dismissed. In that 
event it cannot be said that any 
decree in favour of the pre-emptors 
was in existence. If there was no decree 
in favour of the pre-emptors, then the 
question of its execution. discharge or 
satisfaction does not arise. The learned 
counsel for the appellants has also relied 
upon a Full Bench decision of this Court 
in Surinder Nath v. Ram Sarup. ATR 
1944 Lah 294, in which it was observed 
as under:— 

“Where the party to the suit, agains? 
whom the suit has been dismissed does 
not choose to go to the executing Court 
either because he has no knowledge of 
what is happening there or because hav- 
ing knowledge he feels that he should 
wait and see what ultimately happens, 
then in his case it cannot be said that by 
not going there the question is construs 
ctively decided against him. Such a pers 
son has two concurrent remedies and he 
can choose either of them. If he acauires 
knowledge that his property is being 
wrongfully taken in execution of the 
decree he may choose the expeditious 
remedy of going to the executing Court 
and if he chooses that remedv, Section 47 
will bar his subsequent suit for the same 
relief. But if either after having acquir= 
ed knowledge or through ignorance he 
takes no steps to obiect to the wrongful 
sale of his pYropertv by the executing 
Court. on no principle of law can his 
separate suit to take possession of the 
property wrongfully sold by the execut- 
ing Court be held barred.” 


3. I see considerable force in the 
argument advanced by the learned coun- 
sel for the appellants. In case the ex- 
press direction of the Court is not com- 
plied with by the so-called decree-holder 
in a pre-emption suit. then it cannot be 
said that the litigation results in a decree 
in -hbis favour. Under these circumstances, 
he is not at all entitled to take out exe« 
cution proceedings. If such a pre-emptor 
decree-holder joins hands with some un= 
scrupulous ministerial officials of a court 
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and succeeds In dispossessing the vendee 
of the property lawfully purchased by 
im, he cannot be allowed to retain such 
abenefit because that would be tanta- 
mount to allowing him to retain the bene~ 
fit which he has been able to secure by 
emploving under-hand means. The Code 
of Civil Procedure is meant for doing 
justice between the parties and cannot 
be used as a tool by a party to retain an 
undeserved advantage. 


The learned counsel for the respon- 
dents has however drawn mv attention 
to Saghar Mal v. Hayat, 38 Puni Re 1898. 
In that case. it was held that whether 
the purchase money had been deposited 
in time was one arising between the 
parties to the suit in which the decree 
was passed and related to the execution 
thereof. It appears that the Chief Court 
was concerned with a case in which a 
due notice of the proceedings had been 
served upon the opposite side, As already 
observed. in this case the allegations of 
the appellants are that no notice of the 
execution proceedings was served upon 
them. In any case in view of the decision 
in Surrinder Nath’s case AIR 1944 PC 
294 (supra), I am not bound to follow a 
judgment of the Chief Court. 


4. It was then stated bv the 
learned counsel for the respondents that 
it has vet to be determined whether the 
respondents in fact deposited. Rs. 340/- 
instead of Rs. 330/- as ordered by the 
Court which passed the decree in their 
favour. On this point, I mav observe 
that in paragraph No. 3 af the plaint the 
appellants had made a positive assertion 
that the other side had deposited a sum of 
Rs. 340/- only though it was called upon 
to deposit Rs. 350/-. In the written state- 
ment a very vague reply has been given 
to this paragraph inasmuch as it has 
been stated as follows:— 


“Regarding paragraph No. 3 it is ad- 

mitted that the possession of land in dis- 
pute was taken on June 26. 1947 by tak- 
ing out execution proceedings. The rest 
of this paragraph is denied.” 
The respondents did not set up an ex- 
press plea that they deposited the sum 
of Rs. 350/- as ordered by the Court 
decreeing their claim. In this view of 
the matter. I would accept this appeal, 
set aside the decrees passed by the learn- 
ed Courts below and remand the case 
back to the learned trial Court with the 
direction that it should determine the 
basic question ‘whether on March 15, 
1947, the litigation in the pre-emption 
suit resulted in a decree in favour of the 
respondents or not.’” 


5. The parties through their 
counsel are directed to appear before the 
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learned trial Court on November 27 
1972. 


Case remanded 
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(V 60 C 92) 
HARBANS SINGH, C. J. AND 
BAL RAJ TULI, J. 


Union of India and others. Appellants 
v. Kharati Lal and others. Respondents. 
Letters Patent Appeal No. 330 of 1971 
D/~ 4-9-1972, from decree of H. R. Sodhi 
J., in S. A. No. 572 of 1968. D/- 23-2-1971. 


Index Note:— (A) Evacuee Interest 
(Separation) Act (1951), Section 9 (2) — 
Expiry of 20 years’ period under — Mort- 
gage stands extinguished vesting pro- 
perty in Custodian — No question of tak- 
ing steps under Sections 6, 7, 8 or 10 in 
the matter of separation of evacuee in- 
terest arises. (X-~Ref:— Section 10). 


Brief Note:— (A) After the extiné~— 
tion of mortgage, the non-evacuee has no 
interest left in the property. A Com- 
petent Officer has jurisdiction only with 
regard to “composite property” i. e. pro- 
perty in which a non-evacuee has some 
subsisting interest. Consequently. the offi- 
cer has no jurisdiction to apply the process 
of Sections 6, 7 8 or 10 and the Custodian 
automatically becomes the owner of the 
property under Section 9 (2) (AIR 1969 
Punj and Har 193 Followed: S. A. 
No. 572 at 1968 D/- 23-2-1971 (Puni and 
Har) Reversed), (Paras 4. 6) 
Cases Referred: Chronological Paras 
AIR 1969 Puni & Har 193 = 

71 Pun LR 106, Kundan Shadi Ram 
v. Union of India 


D. S. Lamba, Deputy Advocate-Gene- 
ral, Haryana. for Appellants: G. C. Mittal 
with Parkash Chand Jain. for Respon- 
dents. ` 

JUDGMENT:— Ninety Kanals and 
one Marla of land situated in village Bhu- 
stala, Tehsil Thanesar, district Karnal 
was mortgaged by its Muslim owners with 
the predecessors-in-interest of Kharaiti Lal 
and others. who are the plaintiff-respon-~ 
dents in this appeal, in the year 1922-23 
vide mutation Nos. 229. 278, 279, 281 & 282. 
At the time of the partition of the country 
the equity of redemption thus belonged 
to the Muslims who migrated to Pakistan: 
and the mortgagee rights were with the 
plaintiff-non-evacuees. In view of the 
East Puniab Evacuee Property (Admini- 
stration) Act passed from time to time by 
the East Punjab State, all rights and im- 
terests of the Muslim evacuees vested in 
the Custodian. Thus the eauity of re- 
demption vested in the Custodian and the 
mortgagee rights vested in the plaintiffs. 


CQ/EQ/B136/73/MBR 
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2. The Evacuee Interest (Separa- 
tion) Act, 1951. hereinafter referred to as 
the Separation Act, came into force on 31st 
October 1951. This applied to ‘composite 
property’ which was defined bv Cl. (d), 
of secon 2 to mean— 


ara any property which. or any pro- 
ey in which an interest, has been declar- 
ed to be evacuee Property or has vested in 
the Custodian under the Administration of 
Evacuee Property Act, 1950 (XXXI of 
1950) and — 
@) ... sss “ee 
(ii) in which the interest of the eva- 
cuce is subiect to mortgage in anv form in 
favour of a person. not being an evacuee 


Gii) eee eos eee aoe 

(iv) ... Sas ase fetal 
Chapter II of the Separation Act provides 
for the separation of the evacuee interest 
in composite property. Section 6 provides 
that the Competent Officer having iuris- 
diction over the property concerned may 
give a notice to any person who claimed 
any interest in such property to submit 
his claim. Section 7 deals with submis- 
sion of claims and Section 8 with the de- 
cision of the Competent Officer. Accord- 
ing to Section 8 the Competent Officer is 


to finally decide the amount due to the. 


evacuee. S. 10 then lays down the various 
modes in which the interest of the eva- 
cuee is to be separated from that of the 
non-evacu€e claimants and clause (b) pro- 
vides as follows:— 


“(b) in the case of any claim of a 
mortgagor or a mortgagee,— 


(i) pay to the Custodian or the claim- ` 


ant the amount payable under the mort- 
gage debt and redeem the mortgaged Dro- 
perty: or 


(ii) sell the mortgaged propertw for 
satisfaction of the mortgage debt and dis- 
tribute the sale proceeds thereof; or 


(iii) partition the property between 

the mortgagor. and the mortgagee having 
regard to the share to which the mort- 
gagee would be entitled in lieu of his 
claim:” 
All the three methods piven above envi- 
sage the existence of a mortgage the 
amount of which is settled under Sec- 
tion 8. Section 9 of the Separation Act 
deals with reliefs in respect of mortgaged 
property of evacuees. Sub-section (1) 
provides the maximum interest which is 
payable to a mortgagee of the evacuee 
property and sub-section (2) runs as 
follows:— 

“Where a mortgagee has taken pos- 
session on any terms whatsoever of anv 
agricultural land and is entitled to receive 
profits accruing from the land and to ap- 
propriate the same every such mortgage 
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ATR. 
shal] be deemed to Have taken effect as 
a complete usufructuary mortgage and 
shall be deemed to have been extinguish 
ed on the exnirv of the period mentioned 
in the mortgage deed or twenty vears. 
whichever is less, from the date of the 
execution of the mortgage deed. ......... a 


3. In the present case, if is the 
case of the plaintiffs themselves that they 
have been in Possession of the land since 
the morigages were created. This is what 
they stated in paragraph 1 of the plaint:— 

“That the agricultural Jand ... ... was 
mortgaged to the plaintiffs’ predecessors- 
in-interest vide mutation Nos. 229, 278, 
279, 281 and 282 dated 20-3-1922 and 3-9- 
1923. They and now the plaintiffs have 
all along been in possession of this land 
since the date of mortgage and have ac- 
quired proprietary and ancillary rights 
vested in this property with the lapse of 
prescribed ume jpixed under the law of 
fimitation......... 


4. By the time the Separation Act 
came into force in 1951, nearly 30 vears 
had arleadv expired and by virtue of the 
provisions of sub-section- (2) of Section 9 
of the Separation Act. the mortgage au- 
tomatically by operation of the law stood 
redeemed and extinguished. Thus the 
non-evacuees had no interest left in the 
property and the property was free from 
all encumbrances, and the eauitv of Te- 
demption which originally vested in the 
Custodian, had enlarged itself into full 
proprietorship by the operation of sub- 
section (2) of Section 9. Therefore no in- 
terest of the non-evacuee mortgagees 
having been left in this property. ` there 
was no auestion of the Competent Officer 
having any jurisdiction to take anv steps 
under Sections 6, 7. 8 or 10. A Competent 
Officer has jurisdiction only with regard 
to composite property, that is a pro- 
perty in which a non-evacuee has anv 
subsisting interest. The plaintiffs, how- 
ever. claiming to be in possession of the 
land as mortgagees filed a suit. against 
the Custodian challenging the right of the 
Tahsildar Sales-cum-Managing Officer to 
sel] the propertv claiming that bv lapse 
of time they have become full owners. 
This suit was dismissed by the trial Court 
and the order was confirmed by the first 
appellate Court but the learned Single 
Judge came to the conclusion that inas- 
much as no action had been taken bv the 
Competent Officer under Section. 10 of the 
Separation Act. the property did not vest 
in the Custodian and that the plaintiffs 
were entitled to possession of the suit land 
as-mortgagees till the necessary proceed- 
ings under Section 10 have been taken by 
the competent authority to separate the 
interest of the evacuee. Aggrieved by this 
order, the Union of India and the other 
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officials have filed this appeal under 
Clause 10 of the Letters Patent. 


5. As is clear from the above dis- 
cussion of the various provisions of the 
law, Section 10 or Secs. 6. 7 and 8 have 
no application to the facts of the present 
case. This matter is not res integra and 
stands settled by a Bench decision of this 
Court to which the learned Single Judge 
was himself a party, in Kundan Shadi 
Ram v. Union of India. AIR 1969 Puni & 
Har 193, Apparently this case was not 
brought to the notice of the learned Single 
Judge, Jn that case the original mort- 
gage was executed by a non-evacuee but 
the equity of redemption was transferred 
to an evacuee. The Bench came to the 
conclusion that “there is nothing in the 
* language of Sections 2 (d) and 9 (2) of the 
Act (i. e. Separation Act) to warrant that 
the mortgage should have been executed 
by the evacuee himself”. The second 
question as to what is the effect of the 
expiry of 20 years’ period as envisaged by 
sub-section (2) of Section 9 of the Separa- 
tion Act, the matter was dealt with in 
paragraph 7 of the judgment in the follows 
ing words:— 


_ “The next contention of Mr. Kaushal 
is that the procedure as envisaged in Sec- 
tions 6, 7 and 8 of the Act was not follow- 
ed in the matter of separation of the eva- 
cuee interest and in the absence thereof 
the Custodian of Evacuee Property had 
no power to put the property to auction 
and take forcible possession thereof. This 
argument again loses sight of the provi- 
sions of Section 9 of the Act, according to 


which the mortgage stood extinguished on . 


the expiry of twenty vears and the Cus- 
todian of the. Evacuee Property automati- 
cally became the owner of the property. 
It is open to the Custodian of the Evacuee 
Property to take possession of such pro- 
perty by evicting the plaintiffs in accord- 
ance with law.” 


6. The argument of the Iearned 
counsel in this case is exactly the same as 
‘was pressed by Mr. Kaushal but was re- 
jected. Admittedly the plaintiffs had been 
in possession for more than 20 years after 
the creation of the mortgages and. under 
sub-section (2) of Section 9 of the Separa- 
tion Act. the mortgages stood extinguished 
on the enforcement of the Separation Act 
and, consequently, the Competent Officer 
has no jurisdiction to deal with this 
matter under Section 10 or under anv 
other provision of the Separation Act as 
the property in dispute ceased to be a 
‘composite property.’ 


7.. For the reasons given above, 
we accept this appeal. set aside the judg- 
ment and decree of the learned Single 


Rulia v. Jagdish (Suri J.J 
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Judge and restore that of the Courts be» 
low and dismiss the suit of the plaintiffs 
with costs throughout. 

Appeal allowed. 


F : . N 
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(V 69 C 93) 
C. G. SURI J. 
__ Kulia and others Appellants v. Jain 
dish and another, Respondents. 

Second Appeals Nos. 55 and 157_ of 
1963, D/~ 28-8-1972, from decree of Dist. 
J. Patiala, D/~ 31-10-1962. . 

Index Note:—: (A) Hindu Law -3 
Alienation of ancestral land — Validity. 

Brief Note:— (A) Where the vendee 
of ancestral land satisfied himself as to 
the existence of just antecedent debts re- 
cited in the sale deed. the sale being one 
for necessity could not be set aside. I$ 
was not necessary for the vendee to see 
that the vendor applied the sale proceeds 
to the necessitv represented by him. 

(Para 4) 


Index Note:— (B) Hindu Law — 
Alienation for marriage of son — Validity. 

Brief Note:-— (B) Where the Karta 
effected sale of the ancestral land to make 
provision for the marriage of his son who 
was nearing the age when he could have 
been lawfully married, the sale was a 
valid sale for necessity. AIR 1951 Puni 
421 and AIR 1949 EP 354, Distinguished. 


(Para 5) 

Index Note:— (C) Hindu Law — Alie- 

nation of ancestral land, whether for 
necessity. 

Brief Note:— (C) Where the necessity 


for two thirds of the sale price of the an- 
cestral land was shown to exist and the 
balance of the sale price was proved to 
have been paid to the alienor. the aliena- 
tion was one for necessity. (Para ô) 
Cases Referred: Chronological Paras 
AIR Mea 421, Hira Lal v. 


ain 1949 EP 354. Ghulam Bhik v. 
Rustom Ali 


Y. P. Gandhi, for Appellants; Puran 
Chand, for Respondents. 

_ _.JUDGMENT:— Cross-appeals, R. S. 
A. Nos. 55 and 157 of 1963 have been filed 
against the judgment and decree of ths 
lower appellate Court under the follow~ 
ing circumstances:— 

2. Shri Jagdish Ram who is the 
appellant in R. S. A. No, 157 of 1963 and 
the contesting respondent in R. S. A. 
No. 55 of 1963 had filed this suit for tha 
usual declaration under Customary Law 
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that seven alienations of ancestral land 
made by his father Shri Telu Ram, during 
the Years 1952 to 1958 were without consi- 
deration and necessity and would not af- 
fect his reversionary rights after the life~ 
time of the alienor. The persons in whose 
favour these alienations had been made 
were impleaded as defendants along with 
Telu Ram alienor. The trial Court found 
that the entire land which was the sub= 
fiect matter of these seven alienations was 
ancestral aua the plaintiff and this find- 
ing was not challenged either in the lower 
appellate Court or before me. The suit 
with regard to the first alienation. dated 
4-8-1952. which was a mortgage for 
Rs. 2,000/- in favour of Kartara and Pri- 
tam sons of Mangal Singh defendant was 
dismissed on the ground that it was time- 
barred and no appeal had been filed 
‘against the dismissal of the suit so far as 
this alienation was concerned even though 


for reasons to be mentioned further on` 


in this judgment this ground for treating 
the alienation as sacrosanct was not cor; 
rect. A mortgage dated 28-1-1954 for a 
sum of Rs. 2535/= in favour of Atma Singh 
appellant No. 2 in R. S. A. No 55 of 1963 
was set aside by the trial Court as it 
was not proved to be for consideration 
and necessitv. The findings of the trial 
Court with regard to this mortgage were 
upheld by the lower appellate Court and 
I have no reasons to disturb these con- 
current findings of facts of the Courts be- 
Tow. A sale dated 9-6-1958 for a sum of 
Rs. 7000/- in favour of appellants Nos. 3 
and 4 in R. S. A. No 55 of 1963 had been 
set aside: by the Courts below subiect to 
the payment of the amount proved to be 
for necessity, There has been a compro= 
mise between the parties with regard to 
this alienation in this Court. This compro= 
mise was recorded bv Mittal J. (Jr.) on 
July 17, 1972 and Jagdish Ram’s suit with 
regard to this alienation has also to be dis- 
missed. The appeal filed by Sarvashri 
Norata Singh and Gian Singh appellants 
Nos. 3 and 4 (in R. S. A. No. 55 of 1963) 
has, therefore. to be accepted in terms of 
the compromise. 


3. A sale dated 13-2-1957 for a sum 
of Rs. 2000/- in favour of Chanan Singh 
and Pritam Singh sons of Nihal 
Singh defendants Nos. 5 and 6 had 

been, set aside bv the trial Court but 
` the vendees had nof cared to file any ap- 
peal and the findings of the trial Court 
with regard to this alienation have also 
become final. This leaves us with three 
sales of land which have been mentioned 
at serial Nos. (iii) (iv) and (vi) of para- 
graph 3 of the tudgment of the lower an= 
oe Court, 


As regards the sale of Iand on 
30-12-1955 for a sum of Rs. 5500/< in 
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favour of Rulia Singh appelant No. 1 (in 
R. S. A. 55 of 1963), it had been recited in 
the sale deed that the amount was reauir- 
ed for paving off mortgages on the ven« 
dor’s land. Chronologically speaking this 
was the first sale to be made by Telu Ram 
and it is in evidence that his lands were 
really under mortgage on that date for 
a sum of about Rs. 9000/~: Rulia Singh 
vendee was not supposed to see to the ap- 
plication of the sale price towards the 
necessity recited and ‘had only to satisfy 
himself thatthe necessity did in fact exist. 
If Telu Ram made a number of perman=< 
ent alienations of his ancestral land after 
the sale in Rulia Singh’s favour, the latter 
had no reason. to anticipate that Telu Ram 
was out on a reckless and wasteful spree. 
There is no evidence on record to suggest 
that Telu Ram was a man of immoral cha- 
racter. All that has been said is that the 
ancestral lands that he had inherited were 
yielding him an income of about Rs. 5000/- 
per annum in 1953. If he had been mort- 
gaging his lands in small driblets before 
this sale. it cannot be said that he was 
finding that income from the land as 
sufficient to meet the reauirements of the 
family. Prices had been rising ever since 
the commencement of the second world 
war and an Income of about Rs. 400/- per 
month in 1953 could not be described to 
be so lavish that a good husbandsman 
could not feel any pressure on the asset. 
Both the Courts below have found that 
mortgages on the vendor’s land did exist 
to a tune of about Rs. 9000/-. These iust 
antecedent debts could easily constitute 
a valid necessity for effecting a sale of 
ancestral land for a sum of Rs. 5500/-. If 


-the amount was not left with the vendee 


to pav off the previous mortgages, it was 
only because the land under-mortgage 
was different from the Iand sold. This 
precaution is generally taken where the 
vendee would have to pay off the pre- 
vious mortgagees in order to succeed in 
getting possession of the land purchased 
by him. The necessity recited in the sale 
deed had actually existed and Rulia Singh 
was not supposed to look to the applica- 
tion of the sale proceeds by the vendor to 
the necessity represented by him. I. see 
no reason why the sale in favour of Rulia 
Singh should have been set aside. 


5. The other two sales were found 
fo be for consideration and necessity and 
were upheld by the lower appellate Court. 
R. S. A. No. 157 of 1963 has been filed by 


Jagdish Ram plaintiff to challenge the 


findings of the lower appellate Court with 
regard to these two sales. As regards the 
sale dated 24-7-1956 for a sum of Rs. 3000/- 
the saledeed recites that a sum of Rs. 
1000/- was left with the vendee for paving 
off his previous mortgages while a sum of 
Rs. 2000/~ had been paid in cash before the 
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Registrar. The necessify recited is the 
marriage of the vendor’s son. It is in evi- 
dence that Shri Jagdish Ram plaintiff is 
the only son of the vendor and that he 
was actually married about a vear after 
the sale. According to the birth entrv 
‘Shri Jagdish Ram was born on Sambat 
BK. 28-5-1898 which would correspond 
to some date in 1941. This means that at 
the time of the sale, Shri Jagdish Ram 
plaintiff was about 15-16 years of age. 
Shri Puran Chand, the learned counsel 
for the appellant, argues that Shri Jagdish 
Ram was still a “Child” as defined in 
Section 2 (a) of the Child Marriage Res- 
traint Act, 1929 at the time of the sale and 
that the solemnisation of the marriage of 
such a child would have been an offence 
under the Act. 


It is argued by Shri Puran Chand on 
the basis of two Single Bench decisions in 
Hira Lal v. Mt. Amri. AIR 1951 Puni 421 
and Ghulam Bhik v. Rustom Ali, AIR 1949 
EP 354. that a provision for such a marri- 
age which was an offence under the law 
cannot be recognised as valid necessity to 
justify the sale of ancestral land. In the 
present case, the provision had been made 
for the plaintiff’s own marriage which had 
actually taken place a year after the sale, 
At the time of the sale the plaintiff was 
nearing the age when he could have been 
lawfully married: ‘The necessity for mak- 
ing a provision for a marriage can be felt 
Some veats before the marriage is due to 
be solemnised and the vendee had. no 
reason to believe that the vendor would 
not wait long enough to avoid committing 
an offence while celebrating the marri- 
age of his son, In both the cases cited provi- 
sion has been made for marriage of child- 
ren of the alienor six or seven vears bes 
fore the marriages could be lawfullv sole~ 
mnised. Under these circumstances. if 
could be argued that it was not necessary 
to make a provision for such marriages so 
many years in advance. In the present 
case, the son for whose marriage a pro= 
vision was being made had very nearly 
attained the age on which the marriage 
could be lawfully solemnised and the 
vendee had no reason to believe that the 
vendor would be acting with such haste 
when he could easily have avoided break- 
ing the law by waiting for another vear 
or 50. The two Single Bench decisions 
are, therefore. distinguishable and do not 
applv to the facts of the present case. I, 
therefore maintain the findings of the 
lower appellate Court with regard to the 
sale of the land effected on 24-7-1956 in 
favour of Joginder Singh and Gurbachan 
Singh for a sum of Rs. 3000/-. This sale 
is held to be binding on the reversioners 
on the ground that it is for consideration 
and necessity. 
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6. We then come fo the sale of 49 
bighas 11 biswas of land for a sum of 
Rs. 13,000/~ in favour of Gurbux Singh 
and Norata Singh defendant-respondents. 
This sale was made on 9-1-1958. A sum 
of Rs. 9300/- was described to be neces- 
sary for payment of previous mortgages 
on the vendor’s land. It is in evidence 
that mortgages to that extent did in fact 
exist. These mortgages are not shown to 
be tainted with anv immorality and were 
just antecedent debts. The balance of 
Rs. 3700/- was proved to have been paid 
in cash to the vendors and no further 
necessity for this amount could be shown. 
As necessity was shown to exist in res- 
pect of more than two-thirds of the sale 
price, the alienation was rightly upheld by 
the lower appellate Court. Some evidence 
had also been examined that the vendor 
had built or renovated his house some- 
times before the sale. The work could 
have been undertaken after incurring 
Some unsecured loans and the vendees had 
actually examined some evidence with re- 
gard to the existence of some petty debts 
due from the vendor. The view taken by 
the lower appellate Court may. therefore, 
appear to be fair and reasonable and this 
Sale was also rightly upheld. 


Te Shri Y. P. Gandhi, the learned 
counsel for Rulia Singh etc. had argued 
that Jagdish Ram plaintiff was not proved 
to be the son of the vendor. I do not see 
how this argument can hold water when 
some of the alienees had themselves pro- 
duced the birth entry relating to Jagdish 
Ram. The name of the child whose birth 
had been reported had been given as Jag- 
dish Ram and the name and description of 
the father tally with Telu Ram. alienor. 
This birth entry may on the other hand 
show that Jagdish Ram was a minor at 
the time of all these alienations including 
the first mortgage and that he had filed 
the suit within three vears of attaining 
majority. This birth entry had been filed 
by the alienees to shaw that Jagdish Ram 
was being wronglv shown as a minor and 
could not sue through a next friend be- 
cause he had attained maiority a few 
months before the filing of the suit. The 
suit was therefore, within time and had 
been wrongly dismissed as time-barred 
with respect to the first mortgage dated 
12-8-1952. Anyhow, there was no ap- 
peal by Jagdish Ram against the dismissal 
of his suit qua this mortgage. Having 
produced this birth entry the alienees 
cannot possibly argue that Jagdish Ram is 
not the son of the alienor Telu Ram. 


8 For reasons given above, R. S. 
A. No. 157 of 1963 filed by Jagdish Ram is 
dismissed. R. S. A No 55 of 1963 is also 


dismissed so far as the mortgage in favour 
of Atma Singh appellant No. 2 is concern- 
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ed. The appeal filed by appellants Nos. 3 
and 4 is accepted in view of the compro- 
mise between the parties. Rula Singh’s 
appeal is also accepted on its merits as re- 
gards the sale in his favour effected on 
30-12-1933. Parties are left to bear their 


own. costs, E 
Order accordingly. 
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HARBANS SINGH C. J. AND 

BAL RAJ TULI. J.. + 

The Akal Transport Co. P. Ltd. Ap- 
pellant v. The District Judge Ludhiana 
and others, Respondents. 

Letters Patent Appeal No. 43 of 1972, 
D/-- 28-8-1972, against judgment of R. S. 
Narula J. in Civil Writ No. 2970 0f 1971, 
D/- 12-1-1972. 

Index Note:— (A) Motor Vehicles Act 
(1939), S. 57 (8) — Scone — State Trans 
port Commissioner is competent to grant 
extension of route also. (Para 3) 

Index Note:— (B) Motor Vehicles Act 
(1939), Sections 57 (8) and 48 (3) — Dis- 
tinction — Section 57 (8) applies where 
one of two termini of a route is to be 
changed — Clause (xxi) of Section 48 (3) 
applies where diversion of a route between 
two termini fixed for the original route 
is intended. (Para 4) 

Baldev Kapoor. for Appellant; S. K. 
Sayal, Assisting J. S. Wasu, Advocate- 
General (Puniab) (for No. 2) and M. J. 
Sethi (for No. 3) Respondents. 


JUDGMENT:— 
Clause 10 of the Letters Patent is directed 
against the order of a learned Single 
Judge dated January 12, 1972 accepting 
C. W. 2970 of 1971. The appellant was 
one of the respondents to the said writ 
petition. ` 

2. The facts are that Barnala 
Transport Service Private Limited (res+ 
pondent 3) held four permits on ‘Barnala- 


Diwana extended up to Hathur 
route providing for six retum 
trips. The route was extended up 


to Jagraon by the State Transport Com~ 
missoner ‘by order dated March 30. 
1971, after following the procedure pres- 
eribed in Section 57 of the Motor Vehicles 
Act, 1939 (hereinafter called the Act). The 
appellant contested the application of Tres- 
pondent 3 for extension of the route and, 
having failed. filed an appeal before the 
appellate authority (District and Sessions 
Judge.. Ludhiana). The learned appellate 
authority accepted the appeal by order 
dated July 31. 1971 and set aside the 
order of the State Transport Commis- 
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sioner. The main argument which pres 
vailed with the learned appellate authori 
ty was that clause (xxi) of Section 48 (3) 
of the Act applied to thé permits and, 


therefore, no variation in the distance of. 


the route could be made for more than 24 


kilometres. In this case if was pleaded - 


that the original permits were between 
Barnala and Diwana which were first exe 
tended up to Hathur and then upto Jaga 
raon. The distance between Hathur and 
Jagraon was admittedly less than 24 kilo- 
metres but between Diwanaand Jagraon 
it was more than 24 kilometres. Against 


-the order of the appellate authority. res« 


pondent 3 filed C. W. 2970 of 1971, which 
was accepted by the learned Single Judge 
on the ground that clause (xxi) of Sec- 
tion. 48 (3) did not apply and the extension 
fn the route could be granted under Sece 


~ tion 57 (8) of the Act. 


3. The learned counsel for the ap- 
pellant has stressed that Section 57 (8) of 
the Act only prescribes the procedure but 
does not prescribe the authority which can 
vary the conditions of anv permit by the 
inclusion of a new route or routes or a 
new area. According to Section 57 (8) 
such an application is to be treated as an 
application for the grant of a new permit. 
It. therefore, follows that the application 
to vary the condition of a permit by the 
inclusion of a new route or Toutes or anew 
area has to be made to-the same authority; 
which is competent to grant a new permit. 
It is not disputed that the State Trans- 
port Commissioner was competent to 
grant a new permit and, therefore. was 
also competent to deal with the applica~ 
tion for extension of the route. This sub- 
mission is, therefore, repelled. 


4. The Iearned counsel then argus 
ed that under Section 48 (3) of the Act. 
the Regional Transport Authority can af 


tach to the permit any one or more of the 


conditions specified therein and condition 
No. 1 is “that the vehicle or vehicles shall 
be used only in a specified area. or on a 
specified route or routes,” If that condi« 
tion has to be changed, it can only be done 
under clause (xxi) of sub-section (3) of 
Section 48 of the Act. It is 
admitted by the Iearned counsel that 
clause (xxi) was not prescribed as a con~ 
dition of the permit and, therefore, it can- 
not be said that condition No. 1 with re- 
gard to the route could be changed only 
as is provided in clause (xxi) ibid. As I 
have pointed out above. a specific provi= 
sion for the extension of a route permit 
has been made in Section 57 (8) of the Act 
and any order under that sub-section can 
be passed to vary the conditions of a 
permit including condition No. T with re- 
gard to the area or the routes specified in 
the permit. “Route” has been defined in 
Section 2 (28A) of the Act to mean— 
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“a line of travel which specifies the 
highway which may be traversed by a 
motor vehicle between one terminus and 
another.” : 
From this definition it is clear that if one 
of the two termini of a route is to be 
changed. it can be done under Section 57 


(8) of the Act and not under Clause (xxi) . 


of Section 48 (3). Clause (xxi) applies to 
the variation of the distance covered by 
the original route, thatis, the termini pre- 
scribed for the original route should re- 
main the same or, in other words, this 
clause applies onlv to a diversion of a 
route between two termini fixed for the 
original route and not for the extension 
thereof beyond one of the two termini. 
Tf a route has to be extended beyond one 
of the two termini. the application has to 
be made under Section 57 (8) and not 
under clause. (xxi) of Section 48 (3) of the 
Act. There is, therefore, no merit in this 
[eubmission of the learned counsel. for the 
appellant. 


5. Lastly, the learned counsel for 
the appellant argued that under Section 
57 (8) of the Act no extension of the route 
could be made because the permits held 
by respondent 3 were temporary permits. 
In reply, it has been stated bv the learned 
counsel for respondent 3 that the permits 
were in fact re permits but were be- 
ing issued on four-monthly basis because 
the Government was considering the 
scheme of hundred percent. nationalisa- 
tion of the routes lying in the area of the 


former Pensu State. Support is sought 


from the minutes of the meeting of the 
State Transport Commissioner dated 
September 29. 1969 filed as annexure R-i 
to its written statement by the appellant- 
Company. wherein it is mentioned that 
respondent 3 is allowed extension of Bar- 
nala-Diwana route up to Hathur on four- 
monthy basis. A temporary permit can- 
not be granted for more than four months 
and can only be granted once. The State 
Transport Commissioner had adopted this 
method of granting permits on four- 
monthly basis pending the decision with 
regard to nationalisation policy so that no 
complications are created if the Govern- 
ment decides to nationalise all the routes 
lying in the Pepsu area. It has been men- 
tioned in the impugned order of the State 
Transport Commissioner (copy annexure 
A to the writ petition) that “the earlier 
extension up to Hathur is not to be count- 
ed as it has been done on regular basis 
and the new regular extension is the ori- 
ginal permit.” In the permit the date of 
its operation is stated fo be from Julv T, 
1970, to June 30 1973. that Is, for a period 
of three years although the order of the 
State Transport Commissioner is dated 
March 30. 1971, and the permit issued 
bears the date April 30.1971. This permit 
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makes it clear that tha previous renewal 
of the permits on four-monthly basis was 
in the nature of a regular permit being 
issued on four-monthly basis and not that 
temporary permits for four months were 
being issued successively which could not 
be done. 

6. Theres fs another wav of looking 
at the matter. It is admitted that origi- 
nally the permits for the route from Bar- 
nala to Diwana were regular permits 
issued to Tespondent 3 from time to time 
and those permits were granted temporary 
extension up to Hathur and thereafter up 
to Jagraon on regular basis. The order 
of the State Transport Commissioner can 
also be considered as granting new regu- 

permits on Barnala-Jagsraon route 
because it is admitted by the learned 
counsel for the appellant that the proce- 
dure prescribed by Section 57 of the Act 
was followed in this case. If at all the grie- 
vance should be on the side of respondent 
3 that the period of its permits was reduc- 
ed by nine months that is, the order hav- 
ing been passed on March 30, 197%. the 
permit was issued from July. 1970. But 
we fail to understand how the appellant 
can make a yrievance thereof. This sub- 
mission, of the learned counsel is also re- 
pelled. 

Te For the reasons given above, we 
find no merit in this appeal which `s 

issed with costs. Counsel’s fee Rs. 
200/- to be shared ecaually by tespon- 


dents 2 and 3. 
Appeal dismissed 
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_ Union of India. Appellant v. Chhattar 
Singh and another. Respondents. 

First Appeal No. 160 of 1960. D/- 23- 
8-1972, from decree of Gian Chand Jain 
Sub J. iist Class Jullundur. DJ- 27~4~1960. 

Index Note:— (A) Civil C. P. (1908), 
Section 80 — Joint Suit against Union of 

India and a Post office Clerk — The. suit 
fails in entirety if statutory notice is not 
issued to the Clerk, but only to the Govt. 

Briet Noda (A) When in a juint 
suit against the Union of India fav re- 
covery of a sum. the plaintiff had speci- 
tically charged the postal clerk wita 
liability for negligence in the discharge of 
his duties as a public officer by paving 
amount from the Plaintiff’s Savings Ac- 
count -to a wrong person, the postal clerk 
is a necessary party and non-service of 
notice to him results in the dismissal of 
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hg entire suit; AIR 1927 P. C. 176. Rel. 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1927 PC 176 = 54 Ind App 338. 
Bhagchand Dagdusa v. Secy. of 
State 


S. K. Jain with C. D. Dewan. for An- 

paient: Ch. Roop Chand, for Respondent 
o. 1 

PANDIT Y:— Chatfar Singh had a 
Savings Bank Account in Jullundur City 
Post Office. Rs. 5324/14/~ were lying to 
his credit in the said account. It appears 
that he lost his nost office pass-book of 
this account somewhere between 14th May 


1956. and 14th June, 1956. He, 
however applied for a duplicate of 
the same in October 1956 and- 


when it was issued to him on 26th Novem- 
ber. 1956, he found that his account was 
less by Rs. 5200/-, which, according to the 
entries in the pass-book had been with- 
drawn on 3rd July. 1956. Thereupon, he 
had some correspondence with the postal 
authorities to the effect that he had not 
withdrawn the said amount. When he 
did not receive anv satisfactory reply, he 
filed the suit, in Julv 1958 for the re-+ 
covery of Rs. 5200/~. The suit was 
brought against the Union of India and 
Karam Chand. the postal Clerk of the 
said Post Office at the relevant time, de- 
fendants Nos. 1 and 2, after issuing a 
notice under Section 80, Code of Civil 
Procedure, to defendant No. 1 only. 


2. The suit was contested by both 
the defendants. According to defendant 
No. 1. Rs. 5.200/- had actually been with- 
drawn from the Savings Bank account of 
the plaintiff on the date mentioned in the 
pass-book but the said amount had been 
paid on the presentation of the pass-book 
and the withdrawal form, duly signed by 
the depositor, as reauired under the rules. 
According to defendant No. 1, the plain- 
tiff had been negligent about the pass- 
book and had not taken anv steps to in- 
form the postal authorities soon after its 
loss. Defendant No. I’ was not responsible 
for the said loss. The Post Office did not 
accept any responsibility for the loss oc- 
casioned to the depositor bv the loss of 
the pass-book and the conseauent frau- 
dulent withdrawal vide rule 21 of the Sav- 
ings Bank Rules. 1881, the relevant vor- 
tion of which reads: “they (depositors) 
should also be careful ‘to keep thelr pass- 
book in their own possession as the post 
office does not accept responsibility for 
any loss caused to the depositor if through 
his negligence, any person shall obtain 
possession of the book and fraudulently 
obtain payment of anv sum belonging to 
‘the depositor.” Defendant No. 2 also con- 
tested the suit and according to him. the 
plaintiff had no cause of action against 
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him. He pleaded that no notice under 
Section 80. Code of Civil Procedure. had 
been issued to him and. therefore, the suit 
merited dismissal on, that ground alone. 


3. On the pleadings of the parties 
the following issues were framed:— 

1. Whether the defendants  dis= 
charged their liability for payment to tha 
depositor according to law? _ i 

2. Whether the plaintiff informed the 
defendant of the loss of the pass book in 
proper time. If not its effect? 

3. Whether the plaint discloses any. 
cause of action against defendant No. 2, 
its effect? : 

4, Whether the notice served on 
defendant No. 1 is invalid and what is the 
effect of not serving defendant No. 2 with 
a notice under Section 80. Civil Proce 
dure Code? à 

5. Whether plaintiff is the real des. 
positor? 

6. Whether the plaintiff is entitled to 
Rs. 5,200/- on the grounds stated in para 
3 of the plaint? 

7. Relief, and against whom? 

4. After trial, the learned Judge 
held that the defendants had not dis« 
charged their liability for the payment 
of the amount in question to the plain« 
tiff. The plaintiff had informed the defen 
dants about the loss of the pass-book in 
proper time. It was held that the plain 
did not disclose any cause of action 
against defendent No. 2. The notice serv- 
ed on defendant No. 1 was found to be 
valid. The learned Judge was of the view 
that it was essential to serve a notice 
under Section 80. Code of Civil Proces 
dure. on defendant No. 2 as well. The 
non-service of the notice and the non= 
disclosure of the cause of action against 
him in the plaint would, according to the 
trial Court, result in the rejection of the 
plaint so far as defendant No. 2 was con~ 
cerned. On these findings, the plaintiff's 
suit was decreed for Rs. 5,200/~ against 
defendant No. I alone and the plaing 
against defendant No. 2 was reiected. 
Against this decision. defendant No. 1 has 
come here in appeal, 

5. Learned counsel for the ap- 
pellant argued that the trial Judge was 
in error in holding that the plaint did 
not disclose any cause of action against 
defendant No. 2. He further submitted 
that the learned Judge should have dis- 
missed the entire suit, because no notice 
under Section 80, Code of Civil Proce- 
dure, had. admittedly. been given to 
defendant No. 2. 


__6 We have sone through the 
plaint and I am of the view that according 
tothe allegations of the plaintiff himself 
mentioned both in the plaint and the 
replication, defendant No. 2 was a neces 


——— 
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sary party to the suit and the plaint did 
disclose a cause of action against him. As 
a matter of fact. it was because of his 
negligence that defendant No. 1 was made 
liable. In the plaint, it had been clearly 
stated that both Karam Chand and the 
Union of India were liable to pay the 
amount in auestion to the plaintiff. The 
reasons given for this were: 

(a) The postal emplovees of the 
Union Government. who paid the amount 
Rs. 5,200/- to an unknown stranger from 
the pass-book of the plaintiff are guilty 
of gross-negligence and wrongful omis- 
sion to take adequate and appropriate 
precautions while acting within the scone 
of their office or employment...... (c) The 
Postal emplovee connected with the with- 
drawal gravely contravened the rules and 
regulations and denartmental instructions 
in aiding, abetting and permitting this 
withdrawal of the (e) 
The signature on the warrant of pavment 
of the unauthorised withdrawal did not 
tally with the signature of the denositor. 
G. L. Saini. the alleged attestor, was 
entirely a fictitious person. The postal 
officials were not vigilant enough to see 
through the same. (f) Union of India is 

. liable for loss and iniury caused to the 
plaintiff, which has resulted from an act 
done by its servants under colour of 
Municipal Law. (g) This wrongful act of 


the postal emplovees has been ratified bv | 


the Union Government by its conduct.” 


T. Then again In para 3 of the 
replication. it had been said: 

“Defendant No. 2 and the Union of 
India ‘are liable to pav this amount to ` 
the plaintiff. The Postal Authorities were 
duly informed of the loss of the pass- 
book. The defendant No. 2 did not act 
according to the Post Office Rules. He was 
connected with the- withdrawal and 
gravely contravened the rules and regula- 
tions and departmental instructions in 
aiding, abetting and permitting this with- 
drawal of the amount. Defendant No. 2 
is also liable along with defendant No. T 
and the plaintiff’s suit is liable to be de- 
creed with costs. Both the defendants. are 
equally liahle as the Tiability is co-ex- 
tensive and hardlv anv. auestion of 
agency arises.” 

8. From what has been stated 
above, it is quite clear that the case of 
the plaintiff himself was that defendant 
No. 2 had been negligent in his duties 
and by his negligence, the plaintiff had 
suffered a loss of Rs. 5,200/- and it was 
due to the negligence of the Postal Clerk. 
that the Union of India. whose emplovee 
he was. was also liable for the said loss. 
The decree was claimed against’ both the 
defendants. It is not a case where no em- 
ployee of the Union of India was im- 


‘under Section 80, 
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pleaded as a defendant. Karam Chand, 
who was the postal Clerk and who had 
actually paid the money to somebodv 
else, as alleged by the plaintiff, had 
actually been made a defendant and the 
plaintiff was wanting a decree against him 
as well. He had made it clear that if 
was Karam Chand. who was negligent im 
his duties and had not properly compar- 
ed the signatures of the depositor and 
thereby given the monev to a wrong per- 
son, with the result that the plaintiff had 
suffered a loss of Rs. 5200/-. Both the. 
employer and the employee had, there- 
fore been made liable by the plaintiff 
and a decree was sought against them. 
It is undisputed that when defendant 
No. 2. was acting as a Postal Clerk 
and paying the money to a stranger 
he was a public officer acting in his 
offiicial capacity. On the allegations made 
in the plaint itself. in mv opinion, defen- 
dant No. 2 was a necessary party and 
the learned trial Judge was in error in 
holding that the plaint did not disclose 
any cause of action against him. Under 
issue No. 3. the learned Judge had ob- 
served that the plaintiff had not even 
alleged in the plaint that defendant No. 2 
was negligent in making the payment in 
question. This observation is contrary to 
facts. The said allegation had been made 
as would be apparent from the auotation 
from the plaint given above. 


9. Since I am of the view that 
the plaintiff himself had impleaded 
Karam Chand and on the allegations 
made in the plaint itself. he was a neces- 
sarv party it was essential that before a 
suit -could be brought against him a 
notice under Section 80. Code of Civil 
Procedure should have been issued to 

im as well. As pointed out bv the Privy 
Council in Bhagchand Dagdusa Guirathi 
v. Secy. of State for India, AIR 1927 PC 
176, if the suit had been a ioint proceed- 
ing right from the start and it was 


‘begun and prosecuted as a ioint one, the 


whole suit should fail. if notice under 
Section 80 had not been given to all the 
defendants. I would. therefore hold that 
in the circumstances of this case, a notice 
Code of Civil Pro- 
cedure, should have been given to defen- 
dant No. 2 as well. I further hold that 
the failure to give the said notice to him. 


would result in the <dismissal of the 
entire suit. 
16. In this view of the matter ii 


is needless to examine the other points 
raised by the learned counsel for the ap= 
pellant. _ 

11. The result is that this appeal 
succeeds. the judgement and decree pasg- 
ed by the trial Judge against defendant 
No. 1 is set aside and the suit dismissed 
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against it. In the circumstances of this 
case, however. I will leave the parties to 
bear their own costs throughout. 
DALLO: 12. I agree. 
Appeal allowed. 
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The Amrtitsar Central Co-operative 
Store Ltd., Appellant v. Dr. Ram Kishan 
Mehra. and others, Respondents. 


Letters Patent Appeals Nos. 114 and 
1115 of 1972, D/- 10-8-1972. against judg- 
ment of Raniit Singh Sarkaria J. in civil 
writ No. 351 of 1971, D/- 31-1-1972. 

Index Note:— (A) Defence of India 
‘Act (1962), Section 29 — Requisition of 
property for specific period — Property 
not released from requisition even after. 
expirv of that period — Property con- 
tinues to be under requisition. 

- , (Paras 4 and 5) 

Index Note:— (B), Punjab Requisi- 
tioning and Acquisition of Immovable 
Property Act (11 of 1953). S. 3 — Pro- 
perty requisitioned under the 'Act, not 
used for the specific purpose mentioned 
in the order of requisition — Order is 
liable to be quashed. 


Brief Note:-— (B) A property was 
requisitioned under the Defence of India 
Act for securing the maintenance of sup- 
plies essential to the life of the commu- 
nity. It was delivered to a Co-operative 
Society for running a fair orice shov. On 
expiry of the period mentioned in the 
order of requisition, instead of delivering 
the property back fo the owner the said 
property was again Teauisitioned under 
the Punjab Act for ‘State requirement. 
But the property was never used for the 
purpose and was allowed to be occupied 
by the Society. Held. that the order was 
illegal, ultra vires and mala fide and was 
liable to be quashed. E l 

(Paras 4, 5. 7) 


Cases Referred: Chronological Paras 
AIR 1939 Lah 583, Mt. Amar Kaur 
v. Secy. of State . 

Bhagirath Dass Sr. Advocate with 
B. K. Jhingan and S. K. Hiraiee for Ap- 
pellant: Respondent no. B în person for 
himself and for Nos. 2 to E2 4S. K. Jain 
with him). Kuldip Singh ffor No. 12) and 
H, S. Giani (for Nos. 13 and T4). for Res- 
pondents. 


JUDGMENT:— This fudgment will 


dispose of L. P. As Nos, 114 and 115 of 
1972. Dr. Ram: Kishan Mehra and others 
filed C. Ws. Nos. 352 and 352 of 1971 
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which were allowed and certain reliefs 
were granted to them bv the learned 


Single Judge. Both the writ petitions 
were disposed of by one judgment and 
that is the reason whv these two Letters 
Patent appeals are being disposed of bv 
one judgment. The facts pleaded in both 
the cases are the same. 


2. On April 26, 1963. Shri P. N. 
Bhalla, District Magistrate. Amritsar 
being of the opinion that it was necessary 
and expedient to requisition the property 
detailed in the schedule to the order for 
securing the maintenance of supplies 
essential to the life of the community. 
requisitioned the said building for the 
Period of Emergency and six months 
thereafter but not exceeding three years 
from the date of possession. whichever 
was earlier. This reauisition was made 
in exercise of the powers under S. 29 of 
the Defence of India Act, 1962. The pro- 
perty requisitioned was the sround-floor 
of the building of respondents 1 to 11 
situate on Cooper Road . Amritsar. On 
May 25, 1963. for the same reason. the 
second storey of that building was reaui- 
sitioned by the District Magistrate. The 
possession of both the storeys of the 
building was delivered to the appellant - 
which had to start a consumers’ store 
therein. Copies of the two orders are 
annexures ‘B’ and ‘C’ to C. W. 352 of 
1971. Hereafter the reference will be to 
that writ petition and its annexures. 


3. The relevant provisions of the 
Defence of India Act, 1962 are S. 29, 
under which the reauisition is made. Sec- 
tion 30, which makes provision for .deter- 
mination and payment of compensation, 
and Section 35. providing for the release 
from requisition. For facility of refer- 
ence these sections are reproduced here- 
under:— : 

“29 Reauisitioning of immovable pro- 
perty— 

(1) Notwithstanding anything con- 
tained in any other law for the time being 
ïn force. if in the opinion of the Central 
Government or the State Government it 
is necessary or expedient so to do for 
securing the defence of. India, civil 
defence, public safety. maintenance of 
public order or efficient conduct of mili- 
tarv operations. or for maintaining supp- 
lies and services essential to the life of 
the community that Government mav 
by order in writing requisition anv im- 
moveable property and may make such 
further orders as appear to that Govern- 
ment to be necessary or expedient in 
connection with the requisitioning: 

_ Provided that no property or part 
thereof which is exclusively used by the 
public for religious worship shall be re- 


quisitioned. 
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(2) The requisition shall be effected 
by an oder in writing addressed to the 
Person deemed by the Central Govern- 
ment or the State Government, as the 
case may be. to be the owner or person 
in possession of the property and such 
order shall be served in the prescribed 
manner on the person to whom it is 
addressed. 


(3) Whenever any property is reaui- 
sitioned under sub-section (1), the period 
of such requisition shall not extend 
beyond the period for which such pro- 
perty is required or any of the purposes 
mentioned in that sub-section. 


30 Payment of compensation 
Whenever in, pursuance of S. 29, the Central 
Government or the State Government as 
the case may be requisitions anv immovable 
property, there shall be paid sto the per- 
sons interested compensation the amount 
of which shall be determined by taking 
into consideration the following, namely— 

(i) the rent payable in respect of 
the property or if no rent is payable the 
rent payable in respect of similar pro- 
perty in the locality: ; 

(ii) i£ in consequence of the reauisi- 
tion of the property the person interest- 
ed is compelled to change his residence 
or place of business. the reasonable ex- 
Penses (if anv) incidental to such change; 

(ii) such sum or sums, if anv, as may 
be found necessary to compensate the 
person interested for damage caused to 
the property on entry after requisition 
or during the period of requisition, 
other than normal wear and tear: 

Provided that where any person 
interested being aggrieved by the amount 
of compensation so determined makes an 
application within the prescribed time to 
the Central Government or the State 
Government. as the case may be for 
referring the matter to an arbitrator. the 
amount of compensation to be paid shall 
be such as the arbitrator appointed in 
this behalf by the Central Government 
or the State Government as the case 
may be. may determine: 

Provided further that where there 
is anv dispute as to the title to receive 
the compensation or as to the approtion~ 
ment of the amount of compensation, it 
shall be referred to an arbitrator appoint- 
ed in this behalf by the Central Govern- 
ment or the State Government, as the 
case mav be. for determination, and shall 
be determined in accordance with the 
decision of such arbitrator. 

Explanation— In this section and in 
Section 37 the expression ‘person inter- 
ested’ in relation to anv property includes 
all persons: claiming or entitled to claim 
an interest in the compensation pavable 
on account of the reauisitioning or acqui- 
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sition of that property under this Act. 
35. Release from reauisition-—— (1) 
Where any property reauisitioned under 
Section 29 is to be released from such 
requisition. the Government by which or 
under whose authority the property was 
requisitioned or any person generally or 
specially authorised bv it in this behalf 
may, after such inquiry, if any, as it or 
he may in any case consider necessary 
to make or cause to be made. specify bv 
order in writing the person to whom pos- 


` session of the property shall be given 


and such possession shall, as far as prac- 
ticable, be given to the person who ap- 
pears to the Government or. as the case 
may be the person authorised as afore- 
said to be entitled to the possession of 
the property at the time such order is 
made, 


(2) The delivery of possession of the 
Property to the person specified in the 
order under sub-section (1): shall be a 
full discharge of the Government from 
all liabilities in respect of the property. 


. but shall not prejudice any rights in res- 


pect of the property which anv other 
person may be entitled by due process of 
law to enforce against the person to 
whom possession of the property is deli- 
vered.” 

In exercise of the powers conferred by 
Section 38 of the Defence of India Act. 
the Central Government framed rules. 
called the Defence of India (Reauisition- 
ing and Acquisition of Immovable Pro- 
perty) Rules, 1962. The relevant rules are 
rules 7 (release from requisition). 8 (com- 
pensation) 9 (application for arbitration). 
10 (appointment of arbitrator). 13 (the 
award) and 15 (payment). These rules 
are aS under:-— : 


“7 (1). Where any person to whom 
the possession of anv property to be 
released from reauisition. is to be given, 
fails to accept delivery of the property, 
or cannot be found and has no legal 
agent or other person empowered to ac- 
cept deliverv on his behalf, the comne- 
tent authority shall cause a notice declar- 
ing that the property is released from 
requisition. to be served by registered 
post at the last known address of such 
person and a copy of such notice shall 
at the same time be fixed on some cons- 
picuous part of the property and a pur- 
port of the notice shall also be proclaim~ 
ed by beat of drum or otherwise as the 
competent authority may consider suffi- 
cient. Such property shall cease to be | 
subject to requisition on and from the 
date of such publication and shall be 
deemed to have been delivered to the 
person entitled to the possession thereof 
and the Central Government shall not be 
liable for anv compensation or other 
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claim in respect of the property for anv 
period after the said date. 


(2) Where any requisitioned property 
or anv material part thereof is whollv 
destroyed or rendered substantially and 
permanently unfit for the purpose for 
which it was requisitioned by reason of 
fire. earthauake, tempest, flood or viol- 
ence of any army or of a mob or other 
irresistible force, the property or any such 
part thereof, shall. at the option of the 
competent authority be deemed to have 
been released from requisition and the 
Central Government shall not be liable to 
restore the same in as good a condition 
as it was at the time of requisition. 


8. The -ompetent authority shall as 
soon as may be after the property has 
been requisitioned. released from reauisi« 
tion. or acquired as the case may be deter- 
mine the compensation pavable under S. 30 
or S. 37 of the Act and shall also ap- 
portion it where necessary among the 
persons known or believed to be interest~ 
ed in the property of whom or of whose 
claim to compensation. he has informa- 
tion. Such determination shall be com- 
municated by the competent authority to 
the person or persons in whose favour 
the determination has been made. 


9. (1) A person aggrieved by the 
amount of compensation determined by 
the competent authority shall, within 
thirtv days of the receipt of the com- 
munication of such determination make 
an application in writing to the compe- 
tent authority for referring the matter 
to an arbitrator stating therein the rea- 
sons for his being aggrieved bv the 
amount of compensation so determined. 


(2) Where no such application is 
made within the period of thirty davs 
aforesaid and the amount of compensa- 
tion as determined by the competent 
authority has not been accented bv the 
person or persons in whose favour the 
determination has been made or where 
there is dispute as to the title to receive 
the compensation or as to the apportion- 
ment of the amount of compensation com- 
petent authority may deposit the amount 
with the Court. 


10. (1) On receipt of the application 
for reference to arbitration or where 
there is a dispute as to the title to receive 
the compensation or as to the apvor= 
tionment of the amount thereof, the com- 
petent authority shall appoint as arbi- 
trator a person who is qualified under 
clause (2) of Article 217 of the Constitu- 
tion for appointment as aJudge of a 
High Court. 


(2) Any such arbitrator shall com=< 
plete the arbitration proceedings and give 
his award within four months; 
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Provided that the Central Government 
may, if it thinks fit enlarge the period 
for making the award whether the time 
for making the award has expired or not 


13. After taking info consideration 
matters with regardtothereference and 
after making such enauiry as the arbitrator 
May consider necessary and just, the 
arbitrator shall make in writing and sign 
the award. setting forth the grounds for 
his decision of the amount of compensa- 
tion which in his opinion should be al- 


‘lowed for the property and of the ap- 


Portionment of the said ‘compensation 
among all persons known to be interested 
in the property. The arbitrator shall at 
the same time deliver or send bv register- 
ed post to all parties to the reference 
and to the competent authority a copy 
each of the award together with the 
ground on which the award is based. 


_ 15. (1) The compensation determined 
In accordance with clause (i) of Sec- 
tion 30 of the Act shall be pavable on 
the expiry of every three months in res- 
pect of a building or an urban land and 
On the expiry of every six months in 
respect of rural land. 


(2) Where, in the opinion of the com- 
petent authority there is likelv to be 
delay in determination of the compensa- 
tion or where the person interested is 
aggrieved by the amount of compensation 
determined by the competent authoritv. 
the competent authority. mav at his dis- 
cretion. make ‘on account payment, after 
taking such security as that authority 
thinks fit up to eighty per cent of the 
amount which in his opinion is likely to 
be determined as compensation and such 
‘on account’ pavment as relates to com- 
pensation referred to in sub-rule (1) shall 
as far as may be, be made in accordance 
with the provisions of that sub-rule.” 


From Section 30 and rule 8, set out above 
it is clear that it was the dutv of the Dis- 
trict Magistrate to determine the com- 
pensation for the requisitioned building 
but no order was ever passed determin- 
ing compensation for the portion of the 
building requisitioned by. order dated 
May 25. 1963. An order dated September 
14, 1965 (copv annexure ‘H’) was passed 
fixing the monthly rent of the portion 
requisitioned by order dated April 26, 
1963 at Rs. 260.00 by wav of compensa- 
tion. It is stated bv the owners of the 
propertv (respondents 1 to 11) that this 
order waS never communicated to them 
and they came to know of it about the 
middle of July. 1966 and on Julv 28.1966 
they submitted an application under Ss. 30 
and 35 of the Defence of India Act 1962. 
wherein it was stated that the veriod 
of three years had since expired and that 
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the possession of the premises had not 

been restored to them which was reauir- 

ed to be done under Section 35 ibid. A 

request was made to deliver back the 

possession of the property to them. In 

pera 6 of the application, it was stated 
t—— 


“the sum of Rs, 260/- that was noti« 
fied to be paid as fair compensation per 
month. is most inadequate and is not its 
fair compensation. No amount of com= 
pensation at that rate even has been paid 
by the occupants or by the competent 
authority. Under the provisions of law 
that compensation is pavable to the 
owners as is determined by an arbitrator. 
appointment of whom has to be made by 
the State Government the matter of fixa- 
tion of fair compensation has to be re- 
ferred to the said arbitrator. The appli= 
cants. therefore also pray that*the matter 
of payment of fair compensation for the 
requisitioning of the said property for 
the period for which it remains under Tee 
aquisition be referred to an arbitrator to 
be appointed by the State Government 
under the provisions of. Section 30 of the 
Defence of India Act 1962. The name of 
the arbitrator so appointed be also kindly 
communicated so that the matter can be 
represented to him for his award.” 


No reply was received to this application 
by the owners of the uilding because 
the District Magistrate took proceedings 
for requisitioning the said property under 
the provisions of the Puniab Requisition- 
fng and Acquisition of Immovable Pro- 
perty Act, 1953 (hereinafter referred to 
as the Puniab Act). On July 13, 1966, a 
notice was issued by the District Magis- 
trate Amritsar. being the competent 
authority under the Puniab Act. to the 
owners of the building stating that he 
was of the opinion “that the property 
described in schedule ‘hereto annexed is 
needed for a’public purpose, viz... office 
residence of a Government officer/official 
being apurpose of the State and that the 
said property should -be requisitioned.” 
The owners were called upon to show 
cause within. fifteen davs of the date of 
the service of the notice as to whv the 
Said property should not be requisitioned. 
The property mentioned in the schedule 
was the ground-floor and the second 
storey of the building of the owners on 
Cooper Road which had been reauisition- 
ed by the District Magistrate earlier 
under the Defence of India .Act. The 
owners of the building submitted their 
Objections to the requisitioning of the 
property but the District Magistrate pass- 
ed the order requisitioning the said pro- 
perty on August 29, 1966 and eversince 
it has remained in the possession of the 
appellant. The owners of the building 
have been paid compensation for the 
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ground-floor at the rate of Rs. 260.00 per 
mensem for some years. Their requests 
for the derequisitioning of the property 
and delivery back of the possession to 
them did not find favour with the Dis- 
trict Magistrate or the State Government. 
Gn September 27 1969, the owners of the 
building moved the Supreme Court by 
means of C. W. 112 of 1969 impugnine the 
requisition Proceedings but withdrew that 
petition on August 10, 1970. with permis- 
Sion to move the High Court. On Janu- 
ary 27, 1971. C. W. Nos. 351 & 352 of 1971 
were filed in this Court which were decid- 
ed by the learned Single Judge by order 
dated January 31, 1972. The present ap- 
peals have been filed under Clause 10 of 
the Letters Patent by the Amritsar Cen- 
= eve Consumers Store Limit- 
ar. ` 


4. It is not necessary to discuss all 
the points involved in the case as all of 
them have not been argued. The first 
Point to be decided in these appeals is 
whether the requisition made under the 
Punjab Act by order dated August 29, 
1966, was valid. The learned Single Judge 
has held it to be invalid on the ground 
that after the requisition made under the 
Defence of India Act, the requisitioned . 
property was never reléased from reaui- 
sition and its possession was not delivered 
back to the owners. In these circumst~ 
ances, the State Government could not re- 
quisition the same property under the 
Punjab Act. We find, however that the 
requisition under the Puniab Act was 
illegal, ultra vires and mala fide because 
the purpose of requisition was stated to 


- be office/residence of a Government ` offi- 


cer/official being a purpose of the State, 
but it is admitted that no office of the 
Government was ever located in the re- 
quisitioned premises nor did any Govern- 
ment officer/official reside therein. The 
requisitioned property ‘remained in the 
Possession of the appellant for which it 
had been requisitioned in 1963. This pro- 
perty could not be reauisitioned for the 
appellant under the Puniab Act and the 
learned Single Judge has therefore, right- 
Iy quashed that order. In this situation. 
the question arises whether the reauisi- 
tion has continued under the Defence of 
India Act in spite of the expiry of the 
maximum period of three vears fixed in 
the orders of requisition dated April 26. 
1963, and May 25, 1963. We are of the 
opinion that the reauisition has continued 
under the said orders because after the 
expiry of three years. the requisitioned 
property was not released from requisition 
nor-was its possession delivered back to 
the owners. Under the Defence of India 
Act and the Rules. no maximum period of 
requisition has been prescribed. The period 
of three years was prescribed only in the 
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orders of reauisition and that period shall 
be deemed to have been extended be- 
cause of the refusal of the District Magis- 
trate to release the property from reaui~ 
sition on the expiry of those three vears. 
We, therefore, hold that the reauisition 
of the property has continued under the 
Defence of India Act and the Rules. These 
two appeals have therefore to be decided 
according fo the provisions of the said 
Act and the Rules. 


5. The learned Single Judge pass= 
ed an order directing the District Magis- 
trate to release the property from reaui= 
sition and deliver its possession to the 
owners within two months. After filing 
the appeals. a stav order was obtained. 
We find no reason for the State Govern- 
ment to continue the property under re- 
quisition because the Emergency, for the 
duration of which the premises were re- 
quisitioned. expired in 1968 and the maxi- 
mum period of three vears prescribed 
under the orders of requisition also ex- 
pired in 1966. The State Government did 
not require the premises for the mainten- 
ance of essential supplies to the communi- 
ty after August 29, 1966 on which date 
the Same premises were reauisitioned for 
the accommodation of a Government offi- 
ce or the residence of a Government offi- 
cer/official. We, therefore. hold that the 
District Magistrate is liable to release. the 
property from requisition and deliver back 
its possession to its owners. The order of the 
learned Single Judge directing the issue of 
a writ of mandamus requiring the com- 
petent authority to derequisition the pro- 
perty and restore its possession to the 
owners thereof, is upheld. 





6. The only other question reauir= 

ing determination in the case is how to 
determine the compensation and for what 
period. It has been urged by the learned 
counsel for the appellant that the owners 
of the building cannot claim compensation 
for more than three vears and in support 
_of that submission reliance has been plac- 
ed on Mt. Amar Kaur v. Secv. of State. 
AIR 1939 Lah 583 which in our opinion. 
has no applicabilitv to the facts of this 
case. In that case, the plaintiff brought 

a suit for compensation amounting to 

Rs. 300.00 alleging that the Sub-Divisional 
Officer, Canals, had removed earth from 

her land for repairing the canal banks and 
had promised compensation to her for the 
same, but in spite of repeated reauests 

no compensation had been awarded for the 

earth taken. The defendant (Secretary of 

State) raised two preliminary objections: 

that the suit was. time-barred and the 

plaint did not show the exact date on 

which the cause of action for the suit had 
actually arisen. The following vrelimin- 

ary issue was framed bv the learned trial 
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Court: Whether the suif is time-barred? 
The learned trial Court held that the Sub- 
Divisional Officer had acted under the 
provisions of Section 15, Northern India 
Canal and Drainage Act: that Exhibit P. 1 
did not constitute any contract between 
the parties to the suit, therefore. the article 
applicable was Art. 2. Limitation Act and 
the suit was barred by time. As regards 
the date of the cause of action which was 
necessary for determining the question of 
‘itation, it came to the conclusion that 
October 1, 1936. might be taken to be the 
date of the cause of action. Upon those 
findings. the learned trial Court held the 
suit as barred by limitation and dismissed 
it with costs. The anneal of the plain- 
tiff was also dismissed by the Senior Sub- 
ordinate Judge and a second appeal was 
filed in the High Court. It was held that 
the Article of the Limitation Act applica- . 
ble was_Article- 120 and not Article 2. The 
suit was, therefore. held to be within 
time. It is quite evident from the above 
facts that the present case is not covered 
by that decision. I have set out above the 
provisions of the Defence of India Act and 
the Rules regarding requisition. Under 
S.30, read with R.8, the comvensation in 
the first instance has to be fixed bv the 
competent authority- In case that compen~ 
sation is not acceptable to the owner of the 
requisitioned premises he can -ask for 
arbitration within thirty days of the com= 
munication of the order fixing the com- 
pensation bv the competent authority. 
The payment of compensation is to be 
then made in accordance with the award 
of the arbitrator. It is thus evident that 
unless the compensation is fixed by the 
competent authority. the owner of the 
requisitioned premises has no right to 
claim compensation or ask for a reference 
to an arbitrator for determining the com- 
pensation ‘on the ground that the compen- 
sation fixed by the competent authority 
is not acceptable to him. The starting 
point of limitation for recoverv of the 
compensation in that case will be the fixa- 
tion of the compensation by the arbitrator 
and payments have to be made in accord- 
ance with that award under Rule 15 of the 
Defence of India Rules. In case the 
owner of the building accepts the amount 
of compensation fixed by the competent 
authority. the right to receive compensa~ 
tion of that amount will accrue to him on 
the communication of the order determin~ 
ing the compensation. If that compensa~ 
tion is not acceptable to the owner. he is 
to ask for arbitration within thirtv davs 
and if he fails to ask for arbitration with- 
in the time prescribed. he is entitled only; 
to the comvensation at the rate fixed by 
the competent authority. In that case, 
the right to receive compensation at that 


rate will be from the date of. the com~ 
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munication of the order determining the 
compensation. In accordance with this 
proposition the right to receive compen- 
sation has not yet accrued to the owners 
of the building (respondents 1 to 11) with 
regard to the portion of the building re- 
quisitioned by order dated May 25, 1963, 
as no determination of compensation for 
that portion has so far been made bv the 
competent authoritv. The question of ac- 
cepting that compensation or making a 
reference to the arbitrator has also not 
arisen. With regard to the ground-floor, 
the compensation was determined by the 


order dated September 14, 1965 but. ac- . 


cording to the allegations of the owners of 
the building. it was never communicated 
to them. They came to know about it in 
the middle of July, 1966 and filed an ap- 
plication on July 28. 1966 as stated above. 


No action was taken on that application _ 


and the owners filed an application on 
July 2, 1969 (copy annexure ‘J’) to the 
Deputy Commissioner. Amritsar. inviting 
his attention to the application of the 
owners dated July 28 1966. and subse- 
quent reminders ending with Mav 16, 
1968, on which no action had been taken 
till then. It was further stated that— 


“soon after the communication of the 
fixation of the compensation: of Rs. 260.00 
per month we had protested and made 
the above application. We have been re- 
ceiving compensation under protest as 
part payments thereof.” 


The various factors for the determination 
of the fair compensation were stated in 
this application and a Treauest was made 
to refer the matter of fixation of fair 


compensation to the arbitration of the ~ 


Senior Subordinate Judge. Amritsar. The 
owners of the building have stated in 


paras 3 (xii) and (xiv) of their petition as’ 


under:— : 

"(xii) That the petitioners were in- 
formed some time in the middle of Julv. 
1966 of the said order dated 14th Septem- 
ber, 1965, having been made and by their 
application dated 28th July. 1966. under 
Rule 9 of the Defence Rules made through 
Shri Narinder Nath Bhatia the Advocate 
of all the petitioners, thev called upon 
respondent No. 3 to refer the said requi- 
sition orders to the arbitration of a person 
eligible to become a Judge of the High 
Court in terms of Section 30 of the De- 
Tence Act read with Rule 10 of the. De- 
fence Rules. i 


_ (xiv) That respondent No. 3 has some 
_ time in the month of July, 1969. passed 
an order on the petitioners’ said anplica- 
tion dated 28th Julv. 1966. directing inter 
alia to refer the matter of fixation of fair 
compensation to the arbitration of X. En. 
or. Superintending Engineer of P. W. D. 


instead of Senior Sub Judge and thoush 
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the said order is already made on the file 
the same has been communicated to peti~ 
tioner No. 1 only orally on 16th Septem- 
ber, 1969. and the petitioners apprehend- 
ed that the same may not be communicat- 
ed in writing for a long time to come. The 
said order for reference to arbitration in- 
ter alia states as follows:— . 

‘Instead of S. S. J., we mav have it 
by X. En. or S. E., P W D. who usuallv 
deals with such matters, ` 
In pursuance of the said order a letter 
bearing BC/No. 770 dated 25th August 
1969. has been addressed by respondent 
No. 3 to the Tahsildar of Amritsar requir- 
fing the latter to assess and certify the 
value of the land of the ‘said requisition- 
ed premises’ to enable the X. En., P. W 
D., to base his award of fair compensation 
thereon. The petitioners say that X. En. 
or S. E.. P. W. D are not persons eligible’ 
to become Judges of the High Court.” 
To these averments, reply was made in 
the written statement of the District 
Magistrate as under; — 


‘(xiil) It is denied to the extent that 
1965. 
annexure ‘H’ to the petition, was convey- 
ed to the petitioners some time in the 
month of July, 1966. The petitioners knew 
On the 2nd of May. 1963, that the order 
dated the 26th April. 1963 had been pass- 
ed. The order dated the 25th of Mav, 
1963, was sent ‘under registered cover to 
S Pushpa Vati.and on the 31st 
October, 1965. petitioner No. 1 Mr. R. K. 
Mehra, addressed a letter to the answer- 
ing respondent on behalf of himself as 
Well as on behalf of other petitioners 


‘Saving that the order of reauisition which 


was to expire within a few months from 
the date. thereof, be not requisitioned 
(sic) again and to withdraw the reauisi- 
tion order which had already been pass- 
ed. Hence it is wrong to say that it was 
in the middle of July, 1966 that the peti- 
tioners were informed. A copv of the 
order dated 14th of September. 1965, fix- ` 
‘ing the compensation in accordance with 
Section 30 of the Defence of India Act, 
1962, was sent to Mrs. Pushpa Vati vide 
District Magistrate’s endorsement No. RC- 
237/743/44 of 14th September 1966. No 
application was filed under Rule 9 of the. 
Defence of India (Requisitionins and Ac- 
quisition of Immovable Property) Rules, 
1962, within a period of 30 days on the 
receipt of the communication of 
such determination. For the first 
time an application was made 
under Rule 30 by Mr. N. N. Bhatia. Ad- 
vocate, on behalf of the petitioners on 
28th of July 1966 vide annexure T 
annexed fo the writ petition. No action 
was taken since the application had been 
filed after the expiry of 30 days as is pro- 
vided under Rule 9 of. the Defence of 
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India (Requisitioning and Acauisition of 
Immovable Property) Rules, 1962. The 
application dated 31st October, 1965. re- 
ferred to above. was rejected vide Govern- 
ment’s order annexed by the petitioners 
to the petition. 


(xiv) It is correct to the extent that 
on 28th July 1966, an application was re- 
ceived signed by Mr. N. N. Bhatia, Advo- 
cate, on behalf of the petitioners. This 
application is annexure ‘I’ to the petition. 
This application was under the Defence of 
India Act, 1962. and did not relate to the 
compensation which had to be fixed under 
the Punjab (Requisitioning and Acauisition 
ofImmovable Property) Act, 1953. Itis also 
correct that in August 1969. the answer- 
ing respondent was anxious to fix the 
compensation as was desired in the appli- 
cation dated 2nd July. 1969. and in pur- 
suance thereof enauiry was being made 
frem the Executive Engineer, or the Sup- 
erintending Engineer, P. W. D., but no 
final order had vet been passed. The 
matter was at the enauirv stage that the 
petitioners moved the Supreme Court. It 
may also be stated that no compensation 
fcr the period for which the property re< 
mained requisitioned under the Defence 
of India Act 1962. could be called into 
question or arbitrator appointed since the 
period of 30 days had already expired 
from. the date when the order of compen- 
sation dated 14th September. 1965. was 
communicated to one of the petitioners. 


The name of any of the other peti- 
fioners was not available and it cannot be 
said that the petitioners did not know the 
same since July, 1966. An application was 
recelved from their Advocate Shri N. N. 
Bhatia on behalf of all the petitioners 
annexed as annexure ‘J’ to the petition.” 
From these averments in the petition and 
the reply thereto, it is auite clear that the 
assertion made on behalf of the owners of 
the building that the action for making 
reference to the arbitration was taken on 
their application dated July 2. 1969 is not 
denied and it is not stated that anv action 
was taken by the District Magistrate for 
referring the dispute with regard to the 
fixation of compensation to an arbitrator 
cs claimed by the owners of the building 
in their application dated July 28, 1966. 
The inaction on the part of the District 
Magistrate cannot preiudice the claim of 
the owners cf the building for compensa- 
tion. The only point that remains for de= 
termination is whether the application 
dated July 28. 1966, was made within 
thirty davs of the communication of the 
order determining compensation. For that 
purpose, the learned Single Judge has 
directed the competent authoritv to dis 
pese of the application dated July 28 
966. of the owners of the building in acs 
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cordance with law keeping in mind tha 
observations made in the iudgment. 
Therefore, in view of that direction to tha 
competent authority by the learned Sin« 
gle Judge, it is not necessary for us to des 
termine whether that application had been 
filed within thirty days of the communi+ 
cation of the order determining fair coms 
pensation in respect of the sround-floor. 
The compensation pavable to the owners 
of the building with regard to the ground 
floor of the reauisitioned building shall 
depend on the decision of their applicas 
tion dated July. 28. 1966. 


a 


T. The Tearned Single Judge has, 
however directed the competent authority 
to determine the compensation up to 
August 29, 1966, under Section 30 of the 
Defence of India Act. 1962 and for the 


-period thereafter under Section 8 (1) of 


the Punjab Act. We have held above that 
the requisition under the Puniab Act was 
illegal and ultra vires and. therefore, non 
est. That requisition has to be ignored 
for all purposes including the determina~ 
tion of compensation. The requisition hasi 
continued under the Defence of India Act 
and the compensation to the owners is 
payable under the provisions of that Act 


and the Rules framed thereunder. 
We therefore. modify the order 
of the learned Single Judge in 
this respect and direct that the 


compensation for both the nortions of the 
building requisitioned under orders dated 
April 26. 1963, and May 25, 1963. shall be 
determined in accordance with Section 30 
of the Defence of India Act and Rules 8 
to 15 of the Defence of India Rules. 


8. For the reasons given above. we 
direct the competent authority to dere- 
quisition the property and deliver back its 
Possession to the owners on or before 
November 30, 1972 and to vav them the 
compensation for the period of requisition 
(after deducting what has already been 
paid) after determining it or wetting it 
determined in accordance with the provis 
sions of the Defence of India Act and the 
Rules and in the light of the observations 
made above. No determination of com< 
pensation is required to be made under the 
Punjab Act. The order of the learned 
Single Judge is modified to that extent 
and in all other respects the appeals stand 
dismissed. In the circumstances of the 
case, however, we make no order as to 
costs in these appeals. 


_ Ordered accordingly. 
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Walaiti Ram and another. Appellants 
v. Thakur Singh and others, Respondents. 

S. A. F. O No 50 of 1968, D/- 31-10- 
1972 from order of Shanti Swarup Addl. 
Dist. J. Ferozepore. D/- 24-4-1968. 

Index Note:— (A) Civil P. C. (1908), 
Order 41 Rule 23-A (Puni) — Power of 
remand — When available — Reversal of 
decree for remanding case-for recording 
additional evidence not justified. 

Brief Note: (A) The condition pre+ 
cedent for the exercise of the power of 
remand is a finding that the judgment and 
the decree of the trial Court are liable to 

- be set aside or reversed. In the absence 
of such a finding reversal of the decree 
remanding the case for getting additional 
evidence on record is contrarv both to the 
spirit and letter of Order 41. Rule 23-A 
(Puni) and is liable to be auashed. (1968) 
2 Mad LJ 548 Followed. AFR 1956 Puni 
215 Distinguished. (Paras 3, 4) 


Index Note:— (B) Civil P. C. (1908), 
Section 151, Order 41, Rule 23-A (Puni) — 
Remand under inherent powers. 

Brief Note: (B) After the coming 
into force of the amended Rule 23-A of 
Order 41 the question of ordering a re- 
mand in the exercise of its. inherent 
powers under Section 451, by an appel- 
late Court does not arise. AIR 1965 SC 


364 Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 Madras 316 = (1971) 2 
Mad LJ 330, ao v. 
Narayanaswamiï 


(1968) 2 Mad LJ 548. Subramanian v- 
Kaliammal , 
AIR 1965 SC 364 = (1964) 7 SCR, 
267 Mahendra v. Sushila Mahen- 


dra : , 
AIR 1956 Puni 215 = 58 Pun LR 355 
Sohan Singh v. Oriental Bank of 

Commerce 


K. L. Sachdeva. for Appellants: J. N. 
Seth, for Respondents. 


JUDGMENT:— Brief facts of the case 
for deciding this appeal are that Smt. 
Malan widow of Kahan Chand made alie- 
nations with regard to her estate to de=- 
fendants Nos. T to 14 and with respect to 
the rest she made will Exhibit D. 1 in 
favour of Rikhi Ram and Durga Dass de- 
fendants Nos. 18 and 19 sons of her 
brother Ram Dhan. The will and the alies 
nations were challenged by Walaiti Ram 
and Dharam Pal sons of Rikhi Ram son 
of Atma Devi Second wifé of Kahan Chand. 
Upon a consideration of the evidence on 
record, the trial Court held:— 


DQ/FQ/B526/73/SB/VBB 
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g. ness of the will. 
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(1) Smt. Malan was the absolute 
owner of the disputed property and there- 
fore entitled to make the will and the 
alienations with respect to it: and 
(2) Will Exhibit D. 1 dated 12th 
ae 1962 executed by Smt. Malan was 
valid. 


2. _ In the result, the trial Court 
dismissed the suit, Feeling aggrieved. the 
plaintiffs preferred an appeal. Before 
the Additional District Judge, only the de- 
cision of the trial Court as to the validity 
of the will was assailed and he remanded 
the case on the following grounds:— 

“Bishan Dass scribe D. W. I has des 
posed that the draft of the will was taken 
to him, that Rikhi Ram respondent was 
present and that he made the payment to 

Sh. Jaswant Singh Sub Registrar 
D. W. 2 Boor Singh D. W. 3 has deposed 
that Maghi? Ram had told the name of 
Smt. Mallan, Maghi Ram has since died. 
Hakam Singh has not been examined. On 
the basis of evidence on record, it cannot 
be said with certaintv if the will was exe-. 
cuted actually by Mst. Mallan. The par- 
ties did not make any attempt to prove if 
the will Ex. D. 1 was actually thumb- 
marked by her. although it has been re- 
presented that such evidence could be 
led. Thus the proper evidence for coming 
to a clear finding in respect of the due 
execution of the will and its validity is 
lacking. 

Tn view of what has been stated in 
the foregoing para this appeal is alow- 
ed. The judgment and decree of the trial 
Court are set aside. The case is sent back 
to the trial Court for allowing Rikhi Ram 
and Durga Dass respondents to lead evi- 
dence to show if the will Ex. D. 1 was 
thumb marked bv Mst. Mallan and also. 
to examine Hakam Singh. the other wit- 
If they do not produce 
this evidence the other interested parties 
in the case may be allowed to do so ... 
EAERI Thereafter, the trial Court should 
decide the case afresh taking into consi- 
deration the evidence already on record 
and the evidence recorded hereafter.” 
Rule 23-A, Order 41. as amended bv the 
Punjab High Court reads:— 

“Where the Court, from whose de. 
cree an appeal is preferred. has disposed 
of the case otherwise than on a prelimi- 
nary point and the decree is reversed in 
appeal and a retrial is considered neces- 
sary, the appellate Court shall have same 
powers aS it has under Rule 23.” 


3.. A maï reading of Rule 23-A 
shows that the decree has first to be re- 
versed by the appellate Court and then 
the auestion arises whether a retrial of 
the suit is necessary. In other words. the 


_ decree, as appears to have been done in 
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this case, cannot be reversed for the sake 
of remanding the case. It is pertinent to 
note that a similiar amendment of R. 23 
of Order 41. Civil Procedure Code ‘was 
made by the Madras High Court which in 
its decision Subramanian v. aliammal 
(1968) 2 Mad LJ 548 held:— 

“Before an appellate Court can Te- 
mand a matter for fresh disposal to the 
lower Court under Order 41. Rule 23, first 
it must come to a conclusion that the de- 
cision. of the trial Court is Hable to be re< 
versed or set aside. In the absence of such 
a conclusion a power of remand ïs not 
available to an appellate Court. Thus 
where a remand order is passed whether 
fin a case where a suit has been disposed 
of upon a preliminary point or in a case 
where a suit has been disposed of on 
merits, the condition precedent for the 
exercise of the power of remand is a find- 
ing by the appellate Court that the iudg= 
ment-and decree of the trial Court are 
erroneous on facts or on law and there- 
fore liable to be reversed or set aside. So 
long as that finding has not been arrived 
at there is no scope for the appellate Court 
reversing or setting aside the iudgment 
and decree of the trial Court and as a con- 
sequence thereof remanding the suit for 
fresh disposal.” 

I am in respectful agreement with the view 
quoted above. 


: 4. Another aspect of the matter is 

that rules 24. 23, 26, 27 and 28 of Order 
41. deal with the other relevant. powers 
of an appellate Court. Rule 24 provides 
that where the evidence on record is 
sufficient to enable the appellate court to 
Pronounce the. judgment, the appellate 
Court may after resettling the issues if 
necessary, finally determine the suit even 
if the trial Court proceeded wholly on 
some other ground. Rule 25 empowers the 
appellate Court to frame issues and refer 
the same for trial to the Court from whose 
decree the appeal is preferred directing the 
trial Court to take additional evidence. 
Under Rule 25 also the appellate Court 
has not to reverse the decree of the trial 
Court but it has to receive the evidence 
recorded by the trial Court with fts find- 
fngs thereon. Rule 26 lays down that 
within the time to be fixed by the ap- 
pellate Court, the parties may present 
their obiections to the findings of the trial 
Court. After the expiration of the period 
fixed for filing objections. the appellate 
Court has to proceed to determine the ap- 
peal, In the scheme then comes Rule 27 
which empowers the appellate Court to 
allow additional evidence for the follow- 
ing reasons:— 

(a) the Court Trom whose decree the 
appeal is preferred has refused to admit 
evidence which ought to have been ad- 
mitted, or 
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(b) the appellate Court reauires anv 
document to be produced or any witness 
to be examined to enable if fo pronounce 
fudgment or for any substantial cause. 
Sub-rule 2 makes it imperative for the an« 
pellate Court to record its reasons for ad= 
mission of additional evidence. Rule 28 
provides for the mode of taking additional 
evidence. Before proceedings further it 
may be clarified that after the coming into 
force of the amended Rule 23-A quoted 
above. the question of ordering a remand 
fn the exercise of Its inherent powers 
under Section 151, Civil Procedure Code. 
by an appellate Court does not arise vide 
Mahendra Manilal v. Sushila Mahendra. 
(ATR 1965 SC 364 laying down:— 


“Inherent Powers can be availed of 
Ex Debitio Justitiae, only in the absence 
of express provisions in the Code.” 
In view of the above it is clear that the 
Powers of an appellate Court for record- 
ing additional evidence are regulated by 
the rules mentioned above. This object 
cannot be allowed to be achieved by hav- 
ing recourse to remand of the case. If 
that were so, this will not bring about 
harmonious construction of the rules men- 


_ tioned above vide Annamalai v. Naraya- 


naswami Pillai (1971) 2 Mad LJ 330 = 
(AIR 1972 Mad 316). 


_ 5 A plain reading of the reasons 
given by the learned Additional District 
Judge. quoted above, shows that the re- 
mand of the case was ordered with the 
object of getting additional evidence on re~ 
cord. The contention of the Jearned coun- 
sel for the defendants that because the 


. impugned order gives wide scope for all 


the parties to the suit to lead evidence re- 
lating to the validity of the will Exhibit 
D. T. therefore, it is a just order has not 
impressed me inasmuch as the remand 
order hasto satisfy the provisions of rule 
23-A. It deserves mention again that the 
duty of the Additional District Judge was 
on the strength of certain reasons to first 
come to the conclusion that the 
decree of the trial Court was liable to be 
reversed or set aside. Having come to 
that conclusion, the next question to be 
decided by him was whether the remand 
was necessary. 

6. Learned counsel for the defen- 
dants placed reliance on a Division Bench 
decision of this Court in S. Sohan Singh 

v. Oriental Bank of Commerce. (1956) 58 
Puni LR 355 = (AIR 1956 Puni 215). In 
that case another Division Bench of this 
Court allowed R. F. A. 27-D of 1952 and 
remanded the case under Rule 23-A of 
O. 41. Civil Procedure Code. Thereafter - 
Sohan Singh appellant applied for the re= 
fund of the Court fee paid by him. The re- 
ported decision relates to the application 
for the refund of the court-fee. Following 
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observations of the learned Judges at page 
356 were pressed by the learned counsel 
for the defendants:— 

“This Court held that the plaintiff 
was entitled to produce and prove certain 
documents. The Court also found that the 
evidence of a certain witness would have 
helped in coming to a “correct decision on 
the dispute involved in the case.” and 
therefore this Court also directed that this 
witness be examined. It was also observ- 
ed “both parties are allowed to produce 
all documents on which thev rely and such 
oral evidence which they consider rele- 
vant, This involves retrial of the suit and 
I think in the interests of justice this 
should be allowed.” In other words, it 
shows that there was no proper trial of 
the suit and therefore the decree has to 
ba “in aSide and the case remanded for re 

ia]? 


7.. Learned counsel for the defen- 
dants tried to bring the case in hand at 
par with R. F. A. 27-D of 1952. It may 
be pointed out that as the R. F. A. was 
from Delhi, its judgment in spite of search 
is not available. All the same, I have 
no doubt in my mind that as observed by 
the learned Judges that the case was re- 
manded because there was no prover trial 
of the suit. In other words on account of 
that defect along with others mentioned 
in the quotation, the learned Judges had 
to set aside the decree of the trial Court. 
Coming now to the case in hand. there is 


no such indication in the impugned order. 


On the other hand, what is clear is that 
the decree of the trial Court has been set 
aside by the impugned order with the 
object of ‘remanding the suit. 
action is not only contrary to 
the spirit but also the letter of Rule 23-A. 
Hence it cannot be allowed. Accordingly. 
I accept the appeal. set aside the impugn~ 
ed judgment and remand the case to the 
lower appellate Court for decision ac- 
cording to law. The parties are directed 
to appear there on 6th December 1972. 
No order as to costs. 

Appeal allowed. 
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Harbans Lal. Petitioner v. 
Parkash Respondent. 

Civil Revn. No. 260 of 1971, D/- 4-10- 
1972, to revise order of S. D. Arora Sub 
J. 8rd class, Karnal, D/- 5-2-1971. 

2 Index Note:— (A) Civil P. C. (1908), 
Order 22, Rule 4 — Impleading legal re- 
presentatives. 


EQ/FQ/C315/73/BNP 


Ved 


This- 


Harbans Lal v. Ved Parkash (Gurdev Singh J.) [Prs. 1-2] P. & H. 331 


Brief Note:— (A) If the legal repre-. 
sentatives of the deceased plaintiff or de- 
fendant are brought on record in an ap- 
peal or revision within the prescribed time 
one stage of the suit. it will enure for the 
benefit of all the subsequent stages of 
the suit. Thus where the legal. represen~’ 
tatives of the defendant are impleaded in 
the appeal against an order made in that 
sult no fresh application for bringing the 
legal representatives on record is neces- 
sary. AIR 1965 SC 1794 Followed. 

l {Para 5) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1794 = (1965) 3 SCR 
211. Rangubai v, Sunderbai 5 
AIR 1963 Puni 113 = 64 Pun LR 
939 Punjab State v. S. Atma 
_ Singh 3 
AIR 1931 Mad 277 = 60 Mad LJ 
267 Shankarnaraina Saralaya v. 
Laxmi Hengsu 3 
AIR 1917 PC 156 = ILR 45 Cal 94, 
Brij Indar Singh v. Kanshi 
Ram 4 


N. C. Jain with V. K. Gupta for 
Petitioner; R. P. Bali for 1. S. Saini. for 
Respondent. 


- ORDER:— The short auestion arising 
for decision in this petition is. whether a 
suit abates for not bringing on record the 
legal representatives of a deceased defen- 
dant, though in appeal against an order 
made in that suit granting temporary in- 
junction to the plaintiff the legal repre- 
sentatives of the deceased defendant had 
been impleaded within the time allowed 
by law? The matter has arisen in the 
following manner: 

-2 The respondent Ved Parkash 
brought a suit for permanent injunction 
restraining the present petitioner Harbans 
Lal (Defendant No. 1) from interfering with 
his possession, of shop No. C-972 situate in 
Purani Mandi, Karnal and also for fur- 
ther directing Harbans Lal to remove his 
goods from the two rooms marked X and 
Y in that shop. The plaintiff asserted 
that the shon in dispute was in possession 
of the partnership firm M/s. Ved Parkash 
Kundan Lal, and Kundan Lal had permit- 
ted Harbans Lal (Defendant No. 1) to store 
his goods in two rooms of that. shop. Har- 
bans Lal did not dispute that he was in 
possession of this accommodation, but at- 
tempted to iustifv his possession by alleg- 
ing that he was a direct tenant of the 
owners of the shop. While the suit was 
still at preliminary stage. an application 
for interim injunction was made by the 
plaintiff and the same was granted. 


` Against that order dated 26th of March, 


1970 an appeal was taken to the Addi- 
tional District Judge. Karnal. Kundan Lal 
defendant having died in the meanwhile 
his legal répresentatives were substitut- 
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ed. His daughter Smt. Parkasho being 
his sole legal representative was brought 
on record in the appeal. The appeal, how- 
ever, failed on merits and that order was 
upheld by me in Civil Revision No. 1043 
of 1970. decided on 24th of January. 1972. 
In the course of proceedings in the suit 
Harbans Lal Defendant No. 1. who is now 
the petitioner before me, made an appli- 
cation under order 22, rule 4. Civil Pro- 
cedure Code for dismissal of the suit as 
having abated on the plea that the legal 
representatives of Kundan Lal defendant 
were not brought on record though he had 
died about five months back. The learn- 
ed trial Judge rejected this application, 
holding that the legal representative of 
Kundan Lal defendant having been im- 
pleaded in the appeal against an order 
madein that suit no fresh application for 
bringing her on record was necessary. and 
in any case the suit did not abate as no 
relief was praved for against Defendant 
No. 1. It is against this order dated 5th 
of February, 1970. that Harbans Lal has 
come up in revision. 

3. It is not disputed that fn the 
appeal preferred by the defendant against 
the order granting temporary injunction 
the legal representative of Kundan, Lal 
Defendant No. 2 had been brought on re~ 
cord, In support of the contention that this 
would not obviate the necessity of mov- 
ing the Court by proper proceedings for 
substituting legal representative of the 
deceased-defendant, it is contended that 
since the suit and appeal proceedings were 
separate and they were pending before 
different Courts, the substitution of the 
legal representative of the deceased-de- 
fendant in the appeal would not be taken 
as substitution in the suit. It is further 
urged that the principle that an appeal 
is a re-hearing of the suit did not apply 
in this case as the appeal was not against 
the final decision in the suit but against 
an interlocutory order which had left the 
suit still pending. Learned counsel for the 
petitioner has not been able to site anv 
direct authority on the point. but he has 
placed reliance on Puniab State v. S. Atma 
Singh, (1962) 64 Pun LR939 = (AIR 1963 
Puni 113) and Shankaranaraina Saralava 
v. Laxmi Hengsu AIR 1931 Mad 277. 
The latter is a Single Bench authority 
wherein it was held that where 
two appeals are independently filed 
and arise out of the same suit and where 
one is filed by the plaintiff in the original 
suit and the other by the defendant and 
where the appeal by the defendant-an~ 
pellant has abated as he has not added the 
legal representative of the deceased res- 
pondent in time the defendant-appellant 
cannot claim the benefit of the fact that 
the legal representative of the deceased 
appellant in the appeal filed by the plain- 
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tiff-appellant has been added within time, 
and therefore savy that it should be taken 
that those legal representatives have also 
been added in place of the deceased res- 
pondent in his appeal. This is the deci- 
sion that was followed by this Court in 
Punjab State v. S. Atma Singh, (1962) 64 
Puni LR 939 = AIR 1963 Puni 113. Both 
these authorities are clearly distinguish- 
able and do not apply to the facts of the 
instant case. 


Å. L however. find that the aues- 
tion raised is fully covered by the deci- 
sion of the Privy Council in Brij Indar 
Singh v. Kanshi Ram, ILR 45 Cal 94 = 
AIR 1917 PC 156 wherein it was ruled 
that introduction of a plaintiff or a de- 
fendant for one stage of a suit is an in- 
troduction for all stages, even if it be made 
on an appeal from a mere interlocutory 
order. In that case legal representatives 
of the deceased party were substituted in 
an application for revision pending in the 
Chief Court against an order of the trial 
Court directing the parties to produce 
certain documents. No application was, 
however. made for substitution of the 
legal representatives of the deceased in the 
suit. In holding that the suit did not 
abate, their Lordships of the Judicial 
Committee observed as follows: 

“The plaintiff as representative of the 
original plaintiff, and the defendant’s re-. 
presentatives of Joti Lal, had been 
introduced in the Chief Court. No doubt 
that was onlv done in the course of an 
interlocutory application as to the produc- 
tion of books. But the introduction of a 
plaintiff or a defendant for one stage of 
a suit is an introduction for all stages and 
the prayer, which seems to have been 
made ob maiorem cautelam. bv the plain- 
tiff. in his application to the District Judge 
Prenter under Section 365. was super- 
fluous and of no effect.-Coates, the judg- 
ment-debtor was only formally called, 
and the non-presence of his representa- 
tives would afford no ground for the abate- 
ment of the suit.” 


5. Mr. R. P. Bali. appearing for 
the respondent, has brought to mv notice 
that their Lordships of the Suoreme Court 
have, in Rangubai v. Sunderbai, AIR 1965 
SC 1794, accepted this as an authority for 
the proposition that if the legal represen- 
tatives of the deceased plaintiff or defen- 
dant are brought on record in an appeal or 
revision within the prescribed time at one 
stage of the suit it will enure for the be- 
nefit of all the subsequent stages of the| - 
suit. though thev have ruled that the same 
principle cannot be invoked in the reverse 
ease aS a suit is not a continuation of an 
appeal and an order made in a suit subse- 
quent to the filing of an appeal at an ear- 
lier stage cannot be projected backwards 


ne enna 
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into the appeal that had already been fil- 
ed. I. thus, find that the learned trial 
Judge has taken correct view of the 
matter. In anv case. the suit could not 
abate because of the death of Kundan Lal 
Defendant No. 2, as he was only a pro- 
forma party and no relief had been pray- 
ed for against him. There is no merit in 
this petition and I dismiss it with costs. 


Petition dismissed. 


AIR 1973 PUNJAB AND HARYANA 353 
(V 60 C 99) 


D. K. MAHAJAN, J. 


M/s. Chuni Lal Om Parkash, Peti- 
tioner v. Inder Singh Respondent. 


Civil Revn No. 10 of 1972. D/- 13-9- 
972, 


Index Note:— (A) ‘Transfer of Pro- 
perty Act (1882), S. 113 — Waiver of 
notice to quit — Illustrative case. 


Brief Note:— (A) After giving a notice 
under S. 106, the landlord filed an ejec- 
ment application. The- application was 
got dismissed by him. Thereafter he 
waited for more than a vear and then 
filed another eiectment application. Held, 
that the landlord waived the notice and 
hence the application was liable to be 
dismissed. (Paras 3. 5) 
Cases Referred: Chronological Paras 
AIR 1971 SC 102 = 1970 Ren CR 
150, Tyabalj Jaffarbhai v. M/s. 
Asha and Co. 4 

‘ATR 1969 Puni and Har 110 = 70 
Puni LR 1011 (FB), Bhaiya Ram 
Hargo Lal v. Mahavir Parshad 
Murari Lal 

1947 KB 342 =(1947) 1 All ER 116, 
Lowenthal v. Vanhoute 

AIR 1918 PC 102 = 45 Ind App 222 
Harihar Banerii v. Ramsashi Roy 4 


H. S. Guiral, for Petitioner: T. S. 
Doabia. with Bhupinder Singh Bindra, 
for Respondent. 


ORDER :— This is tenant’s petition 
for revision against the order of the Ap- 
pellate Authority affirming on appeal the 
decision of the Rent Controller ordering 
eviction of the tenant. 

2. The Rent Controller ordered 
the eviction on the ground that the land- 
lord required the premises for his per- 


mem o 


sonal use. The decision of the 
Rent Controller on this ground was 
affirmed on appeal bv the Appellate 
Authority. Besides this there was 


another controversy both before the Rent 
Controller and the Appellate Authority, 
namely. that there was no valid notice 
under Section 106 of the Transfer of 
Property Act (hereinafter called the Act) 
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and, therefore, the landlord’s application 
was liable to dismissal. 


3. So far as the facts go there is 
no dispute. A notice under Section 106 
of the Act was duly issued bv the land- 
lord. After that notice an application for 
ejectment of the tenant was made on 
ground of personal necessity. That ap- 
plication was got dismissed by the land- 
lord. Thereafter, the landlord waited for 
a vear and five months and then filed 
the present application for eviction of the 
tenant on the ground of personal necessity 
and also that the tenant had violated the 
terms of the lease. The tenant contested 
the application and also took the plea 
that there being no valid notice under 
S.106 ofthe Act, the application for evic- 
tion was bound to fail. The Rent Controller 
observed that in terms of the lease 
notice under Section 106 of the Act was 
not required. One of the terms of the 
lease was that if there was a breach of 
any of the terms of the lease, it will not 
be necessary to give notice under Sec- 
tion 106 of the Act. The Rent Controller 
found that the landlord required the 
premises for his personal use and. there- 
fore ordered eviction. On appeal, the 
point of notice was again agitated. The 
Appellate Authority did not proceed to 
decide the point of notice on the same 
basis on which the Rent Controller pro- 
ceeded to decide it. According to the Rent 
Controller the original notice was sufficient 
because the tenancy had been terminated 
by that notice. This view in mv opinion 
would be sound in case that notice was 
not waived. After a valid notice and if it 
has not been waived. the contractual 
tenancy stands terminated and what 
emerges thereafter is merely a statutorv 
tenancy as observed by this Court in 
Bhaiya Ram Hargo Lal v. Mahavir 
Parshad Murari Lal. AIR 1969 Puni & Har 
110 (FB). and in the case of a statutory 
tenancy no notice is reauired. However, 
the Appellate Authority proceeded on 
the basis that the tenant had failed to 
raise the plea that the landlord had waiv- 
ed the earlier notice and in view of the 
earlier notice it was not necessarv to issue 
a fresh notice. As the Appellate. Autho- 
ritv affirmed the decision of the Rent 
Controller on the ground of personal 
necessity of the landlord the appeal was 
dismissed. The tenant being dissatisfied 
has come up in revision to this Court. 


4, Mr, Guiral. learned counsel for 
the tenant has urged that there was 
waiver of the previous notice and, there- 
fore, the ground for holding that the pre- 
vious notice was a valid notice under Sec- 
untenable. Mr. Guiral has 
drawn my attention to the decision of 
Supreme Court in Tyabali Jaffarbhai v. 
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M/s. Asha and Co. 1970 Ren CR 150 = 
(AIR 1971 SC 102). In this case. the land- 
lord gave a notice in the first instance 
and thereafter a second notice was issued 
demanding payment of arrears. The land- 
lord then claimed eiectment on the 
ground of default of payment of arrears 
of rent and compensation for use and 
occupation. The second notice was held 
by their Lordships of the Supreme Court 
to be invalid. Therefore, recourse was 
made to the first notice. Their Lordshins 
observed that the first notice had been 
waived by the second notice and in this 
connection the following observations 
were made:— 


“It seems to us that on the facts 
which have been established the landlord 
was bound to fail. It is abundantly clear 
that he had in the second notice. dated 
October 18, 1957, treated the tenancy as 
subsisting and not only the respondent 
was described as a monthlv tenant but 
also in the plaint, even after the amend- 
rent had been allowed. rent was claim- 
ed upto November 1957; thereafter the 
amount due was described as compensa- 
tion for use and occupation. The plain- 
t'ff was thus fullv alive to the distinction 
between rent and damages for use and 
occupation and it cannot be said that he 
had abandoned the second notice and 
asked for the same to be treated as non 
est or that he had relied solely on the 
first notice dated June 13. 1956. Under 
Section 113 of the Transfer of Propertv 
Act a notice given under Section 111 
Clause (h) is waived with the express or 
implied consent of the person to whom 
it is given by anv act on the part of the 
person giving it showing an intention to 
treat the lease as subsisting. Illustration 
(b) is in the following terms:— 


(b) A, the lessor; gives B. the lessee, 
notice to quit the property leased. The 
notice expires. and B remains in posses- 
sion. A gives to B as lessee a second 
notice to quit. The first notice is waived. 


If only the language of the illustra- 
tion were to be considered as soon as 
the second notice was given the first 
notice would stand waived. Counsel for 
the appellant has relied on the observa~ 
tion of Denning J. fas he then was) in 
Lowenthal v. Vanhoute, 1947 KB 342, 
that where a tenancy is determined by a 
notice to auit itis not revived by anv- 
thing short of a new tenancy and in 
order to create a new tenancy there must 
be an express or implied agreement to 
that effect and further that a subsequent 
notice to auit is of no effect unless, with 
other circumstances. it is the basis for 
inferring an intention ta create a new 
tenancy after the expiration of the first. 
The Privy Council in Harihar Banerji v. 
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Ramasashi Roy 45 Ind App 222 = (AIR 
1918 PC 102), had said that. 


. “the principles governing a notice 
to quit under Section 106 of the 
Transfer of Property Act were the 


same in England as well as in India. For 
the purpose of the present case it is 
wholly unnecessary to decide whether for 
bringing about a waiver under S. 113 of 
the Transfer of Property Act a new 
tenaney by an express or implied agree- 
ment must come into existence. All that 
need be observed is that Section 113 in 
terms does not appear to indicate any 
Such requirement and all that has to be 
seen is whether any act has been proved 
on the -part of the present appellant 
which shows an intention to treat the 
lease as subsisting provided there is an 
express or implied consent of the person 
to whom the notice is given.” 


_ 5 In the present case the conten- 
tion of Mr, Guiral is that if we look at 
the second apdlication it will appear from 
it that the first notice was waived. It is 
not the landlord’s case in the present av- 
plication that contractual tenanev had 
Come to an end. In fact. in the applica- 
tion he is suing on the basis of con- 
tractual tenancy. Appdlving the ratio of 
the Supreme Court decision to the facts 
of the present case. it is clear that by his 
own conduct the landlord waived the first 
notice. and if the first notice is ruled out 
then there is no notice under Section 106 
and on that score the vetition would fail. 


6. However this does not end the 
matter. The learned counsel for the res- 
pondent contends that the Rent Control- 
ler found that a term of the contract of 
the lease had been violated and as pro- 
vided in it, if a term is violated notice 
under Section 106 would not be reauir- 
ed. Section 106 of the Act opens with 
the phrase: “In the absence of a contract 
or local law or usage to the contrary”. 
Therefore, in the present case. there is a 
contract to the contrary as envisaged in 
Section 106 of the Transfer of Property 
Act provided it is established that there 
is a breach of the terms of the lease. So 
far as the Rent Controller is concerned, 
he found for the landlord on this matter. 
This finding has not been examined by 
the Appellate Authority. In this situa- 
tion it is necessary to remit the case to 
the Appellate Authority to examine this 
finding. If the Appellate Authority 
affirms thisfinding then the order of evic- 
tion has to stay because there is a concur~ 
rent decision so far asthe ground for evic« 
tion is concerned, namely that the land- 
lord requires the premises for his per- 
sonal use, and the only ground on which 
the present petition is sought to be sus- 
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tained is that there is no valid notice 
under Section 106 of the Act. 

7. For the reasons recorded above, 
I allow this petition, quash the order of 
the Appellate Authority- only to the 
extent indicated above. and remit the 
case to the Authoritv for decision of the 
point indicated above, The parties are 
directed to anvear before the Appellate 
Authority on 18th October 1972. 

8. The costs will be costs in the 
cause. 

Petition allowed. 





AIR 1973 PUNJAB AND HARYANA 355 
(VY 60 C 100) 
C. G. SURI, J. 

Smt. Jagiit Kaur, Appellant v. Ekam 
Singh, Respondent. 

F. A. F. O. No. 75-M of 1972, D/- 
20-9-1972, against decree of Smt. Har- 
mohinder Kuar, Sub J. ist Class Hoshiar- 
pur, D/- 13-5-1971. 


Index Note:— (A) Hindu Marriage 
Act, S. 9 — Restitution of coniugal rights 
—- Wife staying away from her husband 
ground being that he refused to migrate 
to her native place — Wife’s stav is 
“without reasonable excuse” sufficient to 
allow petition by husband. ; 
Brief Note:— (A) The facts that the 
petition was filed within a couple of vears 
of his wife having left him, that attempts 
were made by him out of court to pre- 
vail upon her to come back, that her suit 
for maintenance was dismissed on the 
finding that she had no just cause for 
staving away from her husband were 
sufficient to pass a decree in favour of the 
petitioner husband. (Paras 2, 3, 4) 
Cases Referred: Chronological Paras 
AIR 1969 Puni & Har 139 = 70 ' 
Puni LR 712, Sadhu Singh Balwant 
Singh v. Jagadish Kaur 

1966 Cur LJ 417 =68 Puni LR 713 
Santosh Kaur v. Mehar Singh 

R. L. Luthra, for Appellant: Ram Lall 
Aggarwal, for Respondent. 


JUDGMENT:— A decree for restitu- 
tion of conjugal rights has been passed 
by the Court of First instance against 
Shrimati Jagiit Kaur appellant on the 
petition of her husband. Shri Ekam Singh 
respondent under Section 9 of the Hindu 
Marriage Act, 1955- Feeling aggrieved. 
the lady has come up in appeal. 

2. The parties had been married 
in 1946 and they had lived together as 
husband and wife for about twenty years 
after that marriage. A female child had 
been born from this wedlock on 26-3- 
1962 and is at present in the appellant’s 
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custody. The respondent’s case was that 
in 1968 the appellant wanted him to 
migrate to her village as her parents 
were dead and her uncle was too old to 
look after and till the land. As the res- 
pondent had declined to accede to her 
wishes she had left him in the month of 
Bhadon of the year 1968 A. D. The av- 
pellant’s case on the other hand was that 
she had gone to her parents’ house for 
the delivery of the child 7-8 vears before 
the filing of the petition for restitution 
of conjugal rights and that nobody had 
ever come to take her back. She now 
refused to go back to her husband on the 
fround that she was being beaten and 
ill-treated in his house. The petition for 
restitution of conjugal rights was further 
described to be a counter-blast to a civil 
suit filed by the appellant for mainten- 
ance. 


3. The learned trial Court has 
believed the evidence examined bv Shri 
Ekam Singh respondent for very cogent 
reasons, The respondent’s witnesses were 
fully corroborated bv official records. A 
Vaccinator from Garhdiwal. a town near 
the respondent’s village Rana. had pro- 
duced his records to show that the par- 
ties had been vaccinated twice in the 
years 1965 and 1968 in that village. The 
last vaccination was on 4-9-1968. There 
could be no better proof of the fact that 
the appellant was living with her hus- 
band up to that date. A doctor in charge 
ofthe civil dispensary at Garhdiwala had 
then proved by reference to the hospital 


. records that the appellant had remained 


an indoor patient in that hospital for 
about a week in the month of June. 1966. 
She had been described in the hospital 
records as a resident of village Rana. 
After the appellant had left her house in 
village Rana, the Respondent had made 
an application Exhibit P. I. dated 29-1- 
1969 to the Gram Panchayat at Argowal 
—the place to which the appellant belong- 
ed before her marriage. This application 
has been proved by the Sarpanch who 
had been sworn into the witness box by 
the appellant herself. The witness had 
made the endorsement Exhibit P. I./ A 
on the back of this application saving 
that the Panchyat had no jurisdiction in 
the matter and that the application was 
being returned on that account. The facts 
recited in the application made imme- 
diately after the appellant had left her 
husband’s house may seem to fully 
corroborate the evidence examined by the 
respondent. The evidence in rebuttal was 
most unreliable and was rightly disbeliev- 
ed by the learned Court below. Her suit 
for maintenance has since been dismissed 
and there has been no apneal. The find- 
ing presumably was that the appellant 


356 P, & H.  [Prs. 1-4] 


had no just cause for staving away from 
her husband. 

4. ‘Shri Luthra. the learned coun- 
sel for the appellant has relied on Santosh 
Kaur v. Mehar Singh. 1966 Cur LJ 417 


(Puni) and Sadhu Singh Balwant 
Singh v. Smt. Jagdish Kaur. AIR 
1969 Puni and Har 139. but every 


case has to be decided on its own facts. 
The respondent had filed his petition for 
restitution of coniugal Tights within a 
couple of vears of his wife having left 
.|him. In the meanwhile, he had been 
making attempts out of Court to prevail 


upon her to come back. Exhibit P. I. evi- ` 


dences one such attempt made by him 
within a few months of the separation. 


5. There are No grounds for inter- 
ference and the appeal is dismissed. Shri 
Ram Lal Aggarwal who appears for the 
respondent does not press for any order 
for costs, 

Appeal dismissed. 
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(V 60 C 101) 
R. S. SARKARIA J. 

Mavapati and another, Petitioners 
v. The State of Haryana and others. Res- 
pondents. 

Civil Writ No. 4277 of 1971. D/- 
26-4-1972. 

Index Note:— (A) Land Acauisition 
Act (1894), S. 4 — Non-specification of 
lease-hold rights while giving varticulars 


of notified land — Notification is not 
vitiated. 


Index Note:— (B) Land Acauisition 
Act (1894). S. 3 (c) — General Assistant to 
Dy. Commissioner not specially appoint- 
ed to act as Collector — Consent of par- 
ties cannot cure lack of iurisdiction _ 
Proceedings by him resulting in S. 6 noti- 
fication are vitiated. Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 432 = (1968) 1 SCR 

597, Abdul Hussain Tavabali v. 
State of Guiarat 7 
(1964 ) Civil Writ No. 1747 of 1964 
(Puni). Gaiian Singh v. Commr.. 
Ambala Division 
AIR 1959 Puni 538 = ILR (1958) 
Punj 1451 Arjan Singh v. State 
of Punjab 6 

Anand Swaroop. Sr. Advocate (M. S. 
Jain with him), for Petitioners: J. N. 
Kaushal, Advocate-General, (Harvana), 
(Ashok Bhan and G. C. Garg with him 
(for Nos. I. 2 and 4) and Ashok Bhan 
(R. K. Aggarwal with him) (for No. 3) 
for Respondents. ` , 

ORDER:— Two points have been 
canvassed in this petition brought under 
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Articles 226, 227 of the Constitution for 
impugning the notifications issued under 
Sections 4 and 6 of the Land Acauisition 
Act, 1894 (hereinafter called the Act):—~ 


_ (1) That in the impugned notifica- 
tions. it was not stated that the land 
which was being acquired consisted of 
lease-hold rights belonging to the peti- 
tioners. 


_@) That Shri Jagbir Singh. General 
Assistant to the Deputy Commissioner, 
had no jurisdiction to entertain and hear 
the objections under Section 5-A of the 
Act inasmuch as he was not appointed by 
the Government to perform the functions 
of Collector under the Act. 


2. There appears to be no force in 
contention (1). 


3. All that Section 4 reauires is 
that the locality with reference to the 
land likely to be acquired should suffi-~ 
ciently be indicated in the notification 
under Section 4 so that all persons in« 
terested in the land mav get notice of the 
proposed acquisition and prefer obiec~ 
tions if necessary against the intended ac~ 
quisition. In the impugned notification 
not only the locality but also the land 
likely to be acquired has been sufficiently 
described bv survey numbers. In the im~ 
pugned declaration under Sec. 6 also 
full particulars of the land. namely. the 
field numbers and their area are given 
of course it is not mentioned there that 
the lease-hold rights of the petitioners 
are being acquired. Particularisation of 
the land itself. was sufficient to meet the 
requirements of the law. The particular 
interest of the petitioners would be re- 
levant only for the purpose of assess- 
ing the compensation. Bv no stretch of 
reasoning. therefore the impugned notifi- 
cations can be said to be bad for non-spe- 
cification of the interest held bv the 
petitioners in it. 


4. As regards contention (2), the 
plea has been taken up specifically in 
para 12 and again in para 18 (h) of the 
writ petition. In the written statement 
filed by the Respondent-State. it is not 
specifically averred that the aforesaid 
General Assistant (Shri Jagbir Singh) 
was ever appointed to perform the func- 
tions of the Collector under the Act. All 
that is stated. in reply to para 12, is 
“para 12 in so far as it concerns the Res- 
pondent No. 3 is admitted. The rest of 
the para concerns Respondent No. 2. It 
may. however. be added that the father 
of the petitioners or the petitioners never 
raised any point before the General AS 
sistant. who is also the Land Acauisition 
Collector. Gurgaon. with regard to his 
jurisdiction to hear objections under Sec- 
tion 5-A and hence they are estopped to 
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challenge his jurisdiction. General As- 
sistant to Respondent No. 2 is also the 
Land Acquisition Collector. Gurgaon as is 
evident from Annexure filed by Respon- 
dent No. 3.” : 

5, Similar is the reply to para 18 
(b). It will be seen, while respondent 1 
has evaded to answer the point of sub- 
stance in para 12 of the writ petition bv 
Saying that it concerns Respondent 2 
(Collector District Gurgaon), the latter 
has filed no return at all. 


6. . Mr. Ashok Bhan, learned coun~ 
sel for the respondents has been unable 
to refer to any notification whereby the 
Government appointed the General Assis- 
tant to the Deputy Commissioner, Gur- 
gaon, as a Collector for the purposes of 
the Act. The expression “Collector” has 
been defined in Section 3 (c) of the Act 
which says— 

“The “expression “Collector” means 
the Collector of a district. and includes a 
Deputy Commissioner and anv officer 
specially appointed by the appropriate 
Government to perform the functions of 
a Collector under this Act.” 

In Arian Singh v. 
AIR 1959 Punj 538, the facts were that 
the Government Notification stated that 
a person was appointed as ‘officiating 
Land Acquisition Officer’ but it did not 
state that he was so appointed to perform 
the functions of a Collector under the 
Act and that person after taking pro- 
ceedings under ‘Sections 9 and 10 gave 
an award under Section 11 of the Act. 
The proceedings were challenged bv a 
writ petition in the Punjab High Court. 
Bishan Narain, J. held:— 

“That the officer not having been ap- 
pointed to perform the functions of a 
collector under the Act had no_ jurisdic- 
tion to take proceedings under Ss. 9 and 
10 or give an award. ‘Therefore the pro- 
ceedings as well as the award were 
invalid,” 

Similarly, in Civil Writ No. 1747 of 1964 
(Punj) (Gajjan Singh v. Commr. Ambala 
Division). I had the occasion to consider 
the definition of the ‘Collector’ in Section 2 
(a) of the Punjab Public Premises and Land 
(Eviction and Rent Recovery) Act, 1959, 
which is substantially the same as the one 
given in Section 3 (c) of the Land Acquisi- 
tion Act. The question was whether an 
Additional Deputy Commissioner or Addi- 
tional Collector of the District, on whom 
the Government, in exercise of its powers 
under sub-section (1) (a) of Section 27 of 
the Punjab Land Revenue Act, 1887 and 
sub-section (1) (a) of Section 105 of the Pun- 
jab Tenancy Act, 1887, confers the powers 
of a Collector to hear and determine ap- 
peals from the orders, and decrees of Assis- 
tant Collectors of the ist and 2nd grades, 
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falls within the definition of Collector given 
in the Punjab Act, 1959. It was held:— 


“All the powers of the Collector of the 
District were not conferred on him. He was 
not a full-fledged ‘Collector of the District’ 
in the sense in which the expression is used 
in Section 2 (a) of -the Act.” 


7. In the result, the order of the offi- 
cer concerned was struck down. In Gajjan 
Singh’s case, Civil Writ No. 1747 of 1964 
(Punj) (supra), it was contended, as it has 
been done before me in the instant case, that 
this objection with regard to lack of juris- 
diction was not taken before the officer con- 
cerned, and consequently, the petitioner was 
precluded from raising it for the first time 
in this Court. The contention was repelled 
in these terms:— 

“This objection as to jurisdiction goes 
to the very root of the matter. It is purely 
a law point. It is, therefore, allowed to be 
Taised now. It is well settled that even con- 
sent of the parties cannot cure inherent lack 
of jurisdiction in a tribunal.” 


If further authority is needed, the law on 
the point as expounded by the Supreme Court, - 
Abdul Hussain Tayabali v. State of Gujarat, 
AIR 1968 SC 432, may be studied with ad- 
vantage. These observations are a complete 
answer to the plea raised by the Respondent 
State in reply to paras 12 and 18 (h) of the 
writ petition. 


8. For the foregoing reasons, I have 
no hesitation in holding that the proceedings 
conducted by the General Assistant to the 
Deputy Commissioner, Gurgaon, under Sec- 
tion 5-A of the Act, were without jurisdic- 
The making of a valid report after 
hearing objections of the persons interested 
in the land under Section 5-A, by a person 
who is duly constituted Collector within the 
meaning of Section 3 (c) of the Act, being 
a sine qua non all further proceedings, the 
notification made under Section 6 on the 
basis of the illegal report of such an officer 
lacking inherent jurisdiction, will also be 
vitiated. In the result, I allow. this writ peti- 
tion and quash the impugned proceedings in- 
cluding the report made by the General 
Assistant to the Government and the impugn- 
ed notification. issued under Section 6. The 
notification issued under Section 4 (1), how- 
ever, holds good and it is open to the Col- 
lector of the District to rehear the objec- 
tions filed by the petitioners under Sec- 
tion 5-A and proceed further in ac 
cordance with law. The petitioners shall 
have their costs from Respondent 1. Coun- 
sel’s fee: Rs. 50/-. 


Petition allowed, 
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AIR 1973 PUNJAB AND HARYANA 353 
(V 60 C 102) 


R. S. SARKARIA, J. 

Kishori Lal, Petitioner v. The State of 
Punjab and others, Respondents. 

Civil Writ No. 3967 of 1970; Civil Misc. 
No. 3372 of 1972, D/- 25-4-1972. 

Index Note:— (A) Land Acquisition Act 
(1894), S. 6 — Acquisition for company 
solely though entirely at its cost — Non- 
compliance with Part VII requirement is 
fatal defect. AIR 1961 SC 343 and AIR 
1965 SC 427, Followed. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1965 SC 427=(1964) 6 SCR 636, 


Shyam Behari v. State of Madh Pra 6, 9 
AIR 1961 SC 343=(1961) 2 SCR 459, 
Pandit Jhandu Lal v. State of Pun- 
jab 6, 8 
S. K. Jain (Kalkawale) (Dalip Singh 


with him), for Petitioner; R. K. Chhibber, 
for Advocate-General (Punjab) (for Nos. 1 
and 2) and N. K. Sodhi, (for No. 3), for 
Respondents. 


ORDER:— This is a writ petition under 
Articles 226/227 of the Constitution for the 
issuance of an appropriate writ in the nature 
of Certiorari after quashing the notifica- 
tions under Sections 4 and 6 of the Land Ac- 
quisition Act, 1894 (hereinafter called the 
Act) and further proceedings on their basis. 


2. The petitioner is owner of 3/4th 
share of Khasra No. 35/17/5, measuring 6 
Marlas, and 1/2 share of Khasra No. 35/17/3, 
measuring 2 Marlas, within the Municipal 
area of Ropar, Respondent 3 (M/s The Am- 
bala Bus Syndicate (P) Ltd. Ropar) is a co- 


sharer owning the remaining shares. The peti-. 


tioner constructed a building on a part of the 
land about 40 or 50 years ago and that por- 
tion is recorded in the Jamabandi as ‘Ghair 
Mumkin Makaan’. Dispute arose between the 
co-sharers over the possession and user of 
the shop on the land. It is alleged that under 
the influence of Respondent 3, the State Gov- 
ernment (Respondent 1), issued the impugn- 
ed Notification, D/- Nov. 20, 1968, publish- 
ed in the Punjab Government Gazette (Copy 
Annexure ‘A’), stating that the land specifi- 
ed therein was ‘likely to be needed for the 
purpose and at the expense of Ambala Bus 
Syndicate Private Limited, Ropar namely, 
for the extension of Bus Stand for Ambala 
Bus Syndicate Private Limited. The peti- 
tioner filed objections under Section 5-A in 
the form of a notice under Section 80 of 
the Code of Civil Procedure on 31-1-1969 to 
the Collector, Ropar. No decision, however, 
was taken thereon. No opportunity of hearing 
the objections was afforded to the petitioner, 
nor was any decision taken thereon. On Oc- 
tober 9, 1970, the impugned notification, 
dated September 30, 1970, under Section 6 
of the Act was published in the Punjab Gov- 
ernment Gazette (Annexure ‘B’). It was stat- 
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ed therein that the land was required for the 
aforesaid Syndicate at the expense of 
the Syndicate. 

3. These acquisition proceedings are 
being challenged on the ground that they are 
mala fide and the provisions of the Act have 
been invoked as a colourable exercise of 
jurisdiction to acquire immovable property 
for the benefit of a private person and not 
for a public purpose. 


4, In the return, it is admitted that 
the land is being acquired for the purpose of 
the private Company (Respondent 3) for its 
But Stand. It is not denied that no part of 
the compensation is to be paid out of the 
public revenue. 


5. Shri R. K. Chhibber, Learned 
counsel for the respondents, has very frank- 
ly made available and placed for my perusal, 
the departmental records. From it, it is crys- 
tal clear that the contention of the petitioner 
viz., that the land is being acquired for the 
benefit of the Private Company (Respon- 
dent 3) at the latter’s expense, is factually 
correct. 

6. Shri S. K. Jain, learned counsel 
for the petitioner contends that the provi- 
sions of the Act can be invoked for acquir- 
ing land either for a public purpose or for 
a Company. But if the land is to be ac- 
quired for a public purpose, an essential con- 
dition is that the compensation should be 
paid wholly or partly out of public revenue, 
and if it is to be acquired for a Company, 
at the latter’s expense, it is mandatory for 
the authorities to follow the procedure laid 
down in Chapter VII of the Act. It is main- 
tained that the impugned proceedings do not 
adopt either of these courses. Stress has 
been laid on the fact that not a penny to- 
wards this acquisition is going to be contri- 
buted out of public revenue and that the en- 
tire compensation, according to the admis- 
sion of the respondents, is to be paid by the 
Company. In support of his contention, the 
learned counsel has referred to Pandit 
Jhandu Lal v. The State of Punjab, AIR 
1961 SC 343; and Shyam Behari v. The 
oe of Madhya Pradesh, AIR 1965 SC 

7. Mr. R. K. Chhibber, learned coun- 
sel for the respondents has no quarrel with 
the statement of law on the. point made by 
the petitioner’s counsel. 

8. The following stark facts are not 
disputed in this case:— 

(1) The impugned notifications under 
Sections 4 and 6 do not even make a pre- 
tence of saying that this land was required 
for a public purpose. Rather, it is candidly 
stated therein that the land was required for 
the Bus Stand of the Private Company. 

(2) The impugned notification clearly 
show that the acquisition was being made 
wholly at the expense of the Company (Res- 
pondent 3). 

(3) The correspondence 


in the depart- 
mental file particularly, the 


letters dated 
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April 12, 1967 and April 21, 1967, makes it 
clear that the entire compensation whether 
awarded by the Collector or enhanced by 
the -Court on reference, was to be paid by 
. this Private Company out of its funds. 

(4) Admittedly, the procedure prescribed 
by Part VIE of the Act has not been fol- 
lowed. 


In Pandit Jhandu Lal’s case, AIR 1961 SC 
343 (supra), their Lordships of the Supreme 
Court laid it down:— 

“The essential condition for acquisition 
for a public purpose is that the cost of the 
acquisition should be borne, wholly or in 
part, out of public funds. Hence, an acqui- 
sition for a Company may also be made for 
a public purpose, within the meaning of 
the Act, if a part or the whole of the cost 
of acquisition is‘met by public funds. In 
such a case, it is not necessary to go through 
the procedure prescribed by Part VII. If on 
the other hand, the acquisition for a com- 
pany is to be made at the cost entirely of 
the company itself, such an acquisition 
comes under the provisions of Part VIL” 


9. This principle was reiterated by 
the Supreme Court in Shyam Behari’s case, 
AIR 1965 SC 427 (supra) in these terms:— 

“Where in a land acquisition proceed- 

ings the entire compensation to the land 
owner is to be paid by the Company for 
which the land is acquired and no part -of 
the compensation is to come out of public 
.Fevenues or some fund controlled or manag- 
ed by a local authority the notifications, 
issued by the Government declaring that the 
Jand is needed for a public purpose, must be 
held to be invalid in view of Section 6 (1) 
of the Act.” 


10. The above rule will apply with 
greater force to the facts of the instant case, 
because here not even a pretence of declara- 
tion has been made under Section 6 (3) of 
the Act, that the land is being acquired for 
a public purpose at public expense. The im- 
pugned notifications under Sections 4 and 6 
and the further proceedings under Sec. 9 
of the Act are, therefore, to be struck down 
on this short ground alone, 


11. For the foregoing reasons, I 
would allow this petition, quash the impugn- 
ed notifications and further proceedings in 
pursuance thereof. Since the learned counsel 
for the respondents has very frankly and 
correctly placed the factual position before 
the Court and has not joined issue with the 
petitioners counsel, with regard to the legal 
proposition propounded by him, I would 
leave the parties to bear their own costs. 


Petition allowed. 


Tilak Ram & Sons v. State of Punjab (P. C. Pandit J.) 


[Pr. 1] P. & H, 359 
AIR 1973 PUNJAB & HARYANA 359 
(Y 60 C 103) 


PREM CHAND PANDIT, J. 

Tilak Ram & Sons, Petitioner v. State 
of Punjab, Respondent. 

Civil Revn. No. 781 of 1971, Dj- 7-4- 
1972, against order of Aftab Singh Bakhshi 
2nd Addi. Dist. J., Ludhiana, D/- 31-5-1971. 

Index Note:— (A) Panjab High Court 
Rules and Orders, Vol. 1, Ch. I-A, R. 6 — 
Rule prescribes preparation of cause list daily 
but not its maintenance for ever — No pre- 
sumption can be drawn from its mon-avail- 
ability anywise as to its contents. (Para 8) 

Index Note: (B) Civil Procedure Code 
(1908), O. 19, R. 1 — Affidavit — When 
evidence in a case. 

Brief Note: — (B) The Court has under 
Rule 1 of Order 19, C. P. C., to permit 
a party to prove a particular fact or facts by ` 
affidavit or order that the affidavit of any 
witness may be read as evidence at the hear- 
ing; but in the absence of such permission 
or order, the affidavit cannot be considered 
as evidence in deciding the matter. AIR 1960 
SC 571, Rel. on. (Para 9) 


Cases Referred: Chronological Paras 
AIR 1960 SC 571=(1960) 2 SCR 841, 
Khandesh Spinning & Weaving Mills 
Co. Ltd., Jalgaon v. Rashtriya Girni 
Kamgar Sangh 





K. S. Thapar, for Petitioner; H. S. 
Giani, for Advocate General (Punjab), for 
Respondent. 


ORDER:— On ist April, 1942, the State 
of Punjab obtained a money-decree for 
Rs. 2661.15 paise against Tilak Ram and 
Sons of Ludhiana. This decree was confirm- 


‘ed by this Court in second appeal on 13th 


February, 1962. Thereafter, the decree-holder 
took out execution on Ist May, 1964. The 
execution application was dismissed in default 
on account of the non-appearance of the de- 
cree-holder on 5th October, 1968. The de- 
cree-holder on 8th October, 1968, filed a 
restoration application under Order 9, Rule 4, 
Code of Civil Procedure. Notice of this 
application was given to the judgment-debtor 
for 17th May, 1969. On that date, the said 
application was also dismissed in default on 
account of the non-appearance of the decree- 
holder and it was stated that the process-fee 
had not been filed by the decree-holder for 
effecting service on the judgment-debtor. On 
19th May, 1969, another application under 
Order 9, Rule 4, Code of Civil Procedure, 
was made for the restoration of the applica- 
tion dated 8th October, 1968, which had 
been dismissed in default on 17th May, 1969. 
It was stated therein that the restoration ap- 
plication was not listed in the cause list for 
17th May, 1969. Maharaj Krishan, a Clerk 
of the Government Pleader, Ludhiana, then 
contacted the Ahlmad and the Reader of the 
Court on behalf of the decree-holder for 
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putting up the said application before the 
Court. They replied that the file would be 
traced and the case would then be fixed for 
7th June, 1969, for service on the judgment- 
debtor. On 19th May, 1969, Maharaj 
Krishan contacted the Reader and the Ahi- 
mad of the Court to find out the next date 
fixed in the case and while doing so, he 
came to know that the application had been 
dismissed in default on 17th May, 1969. The 
process-fee had been paid within time on 
24th March, 1969. Under these circumstan- 
ces, it was prayed that the said application 
be restored. : 

2, This application was contested by 
the judgment-debtor and was dismissed by 
the trial Court, which held ‘that though the 
said application was within time, but there 
was no sufficient cause for its restoration. 

3. When the matter went in appeal 
before the learned Additional Dist. Judge, 
Ludhiana, he reversed the finding of the 
trial Court on the second issue framed in 
the case, namely, whether there was sufficient 
cause for the restoration of the application. 
He came to the conclusion that there was 
sufficient cause for the restoration of the said 
application. The finding on the other point, 
namely, whether the application was within 
time or not, was not challenged before the 
learned Judge. As a result, he accepted the 
appeal and restored the said application. 
Against that order, the present revision peti- 
tion has been filed by the judgment-debtor. 


4, The only argument urged by the 
learned counsel for the petitioner is that 
there is no evidence on the record in support 
of the finding of the lower Appellate Court 
that there was sufficient cause for the resto- 
ration of the application. It was conceded 
that there was the affidavit of Maharaj 
Krishan filed in support of the application for 
Testoration and except that there was no 
other evidence, which could form the basis 
of the finding given by. the learned Addi- 
tional District Judge. He, therefore, con- 
tends that the said finding be reversed. 


5. The factual position in the instant 
case is, that in para No. 2 of the restoration 
application, it was mentioned that the said 
application was supported by the affidavit of 
Maharaj Krishana, Clerk of the Govern- 
ment Pleader, Ludhiana, and that it was not 
listed in the cause-list for 17th May, 1969. 


There are on the record two replies given . 


by the judgment-debtor-petitioner to the 
application for restoration. The first is dated 
17th July, 1969, in the heading of which it 
is mentioned “Written reply of Judgment- 
Debtor Tilak Ram Chaudhri—to the appli- 
cation dated 19th May, 1969, of the Punjab 
State. “In paragraph 2 thereof, it was stated 
“Denied for want of knowledge”. It may be 
stated that this. reply was not supported by 
any affidavit of the petitioner. The other 
reply, which is supported by an affidavit, is 
dated 27-8-1969. In paragraph 2 of this re- 
ply it was mentioned “As no such alleged 
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application was on record and file of the 
case, so the peshi list for 17-5-1969 did not 
list it.’ Thereafter on 22-4-1970, two issues > 
were framed and the second out of them 
was whether there was sufficient cause for. 
the restoration of the application. In support 
of its case, the State of Punjab produced 
Pawan Kumar, Ahimad of the Court of the 
Subordinate Judge, as AW 1. This witness 
brought the peshi register of the Court which 
revealed that on 17-5-69 this case was enter- 
ed therein for the presence of the parties. 
Regarding the cause list for that date he de- 
posed that it was not available. According 
to him, Ram Rattan was the Reader of the 
Court on the relevant date, but he was now 
posted at Jagraon. In cross-examination he 
stated that it was mentioned in the peshi 
Tegister that the case was dismissed for 
default on 17-5-1969. He also admitted that 
he was not the Ahlmad in the Court of the 
learned Subordinate Judge at the relevant 
time, because at that time he was posted 
in the Court of the ist Additional District 
Judge, Ludhiana. After examining this wit- 
ness, the Government Pleader closed his evi- 
dence. After that the judgment-debtor him- 
self made a statement that “he closed his 
rebuttal.” Á 

6. I have already said that the res- 
toration application was supported by the 
affidavit of the Clerk of the Government 
Pleader and one of the replies to that ap- 
plication, which is dated 27-8-1969, was 
supported by the affidavit of the judgment- 
debtor. So it comes to this that on the re- 
cord there were two affidavits and the evi- 
dence of Pawan Kumar. The trial Judge, 
while deciding issue No. 2, was of the 
opinion that ‘so far Pawan Kumar was con- 
cerned he had not been able to prove the 
ground for restoration pleaded by the 
Punjab State, namely, that the said applica- 
tion was not entered in the cause list for 
17-5-1969. He went on to observe that no 
evidence had been led by the State to prove 
that fact, but rather the statement of Pawan 
Kumar Ahlmad showed that the case was 
fixed in the peshi register for 17-5-1969. The 
file of the case actually came up in the peshi 
of that date and it remained pending up till 
4.30 p.m. and since none appeared on behalf 
of the decree-holder, i.e., the Punjab State, 
the said application was dismissed in default. 
So far as the affidavit of Maharaj Krishan 
was concerned, the learned Judge was of the 
view that he had not come into the witness- 
box to swear that he actually contacted the 
Reader or the Ahlmad of the Court on 
17-5-1969. Regarding his affidavit, the learn- 
ed judge went on to observe — “The fact 
that the file came up before the Presiding 
Officer on 17-5-1969 and he dismissed the ap- 
plication at 4.30 p.m. shows that the file 
was in the Peshi on that day. Had Maha- 
taj Krishan contacted the Reader or the 
Ahlmad, they must have told him that the 
file was in the Peshi. The contention of 
Maharaj Krishan that when he contacted the 
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Reader and the Ahalmad he was told that 
the file will be traced up, does not, there- 
fore, appear to be correct because the file 
was in the ‘Peshi’. Had the file been not 
in the peshi, it could not have been put up 
before the Presiding Officer on that day.” 
The learned Judge then concluded that the 
State had failed to discharge the burden of 
that issue and prove that there was sufficient 
cause for the absence of the Government 
Pleader on behalf of the decree-holder on 
17-5-1969. As a result, he decided that issue 
against the State. 

7. When the matter came in appéal 
before the learned Additional District Judge, 
he came to the conclusion that for all in- 
tents and purposes the affidavit filed by 
Maharaj Krishan along with the restoration 
application ought to be treated as sworn 
testimony of the applicant and, therefore, 
it would not be said that the State had not 
produced any evidence in support of the ap- 
plication, so long as the sole affidavit of 
Maharaj Krishan remained uncontroverted on 
the record. As regard the affidavit filed by 
the judgment-debtor, the learned Judge ob- 
served that after going through it he found 
that it was incorrect and false in various 
respects in so far as the very fact that an 
application for restoration of the case was 
pending in the Court on 17-5-1969 was 
denied. The learned Judge also mentioned 
that para 2 of that affidavit, in fact, admit- 
ted the contents of para 2 of the affidavit 
filed by Maharaj Krishan in which it was 
stated that the peshi list for 17-5-1969 did 
not show the case. On that basis the learn- 
ed Judge concluded that there was a clear 
admission in the affidavit filed by the judg- 
tment-debtor that the case was not actually 
listed on the cause list of 17-5-1969. After 
having said that, the learned Judge imme- 
diately thereafter observed: “be that as it 
may, the averments made in this affidavit were 
obviously incorrect.” Later on the learned 
Judge also held thatit could not be said that 
the facts contained in the affidavit filed by 
the State were contradicted or controverted 
by any proper evidence produced on the re- 
cord by the judgment-debtor and, therefore, 
the affidavit filed alongwith the restoration 
application had remained uncontroverted and 
this piece of evidence ought to have been 
admitted by the trial Court for consideration. 
Then, after believing the allegations made in 
the affidavit, the learned Judge observed 
that the same was good evidence under the 
Evidence Act and since it had not been re- 
butted by proper evidence from the side of 
the judgment-debtor, the issue was decided 
in favour of the State. It may be men- 
tioned that the learned Judge was also of 
the view that the cause list for that date 
was not pasted ouside the Court and, there- 
fore, the Punjab State could not suffer on 
account of the fault of the officials of the 
Court concerned. 

8. The point that falls for decision in 
this case is whether the Punjab State had 


application for restoration. 
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been able to establish that there was suffi- 
cient cause for the non-appearance of their 
counsel on 17-5-1969. This question, like 
any other fact had to be established by pro- 
ducing reliable evidence on the record. It 
was argued by the learned counsel for the 
State that the judgment-debtor had admitted 
the ground for restoration alleged by the 
decree-holder, namely, that their non-ap- 
pearance on the date of hearing was due to 
the fact that the said case had not been 
shown in the cause list pasted outside the 
Court room. If this argument was correct, 
then obviously the question of deciding the 
ground for restoration would not have arisen 
and possibly there would have been no 
necessity of even framing any issue on this 
point in the case. The learned Judge would, 
then, have recorded the admission of the 
judgment-debtor and proceeded to hold that 
there was sufficient cause for the non-ap- 
pearance of the decree-holder on the relevant 
date. But that was admittedly not done. 


The judgment of the lower Appellate 
Court also shows that the finding was not 
based on any admission of the judgment- 
debtor. This apart, it is also difficult to 
understand as to how the Court could coma 
to the conclusion that there was any admis- 
sion on this point by the judgment-debtor. 
As I have already said, there were two re- 
plies given by him to the restoration ap- 
plication. In the first, the contents of para 
No. 2 of the restoration application were 
denied for want of knowledge and, therefore, 
it could not be said that he had admitted 
that the case was not shown in the cause list 
on that date, which was the ground for res- 
toration alleged by the decree-holder in his 
It is true that 
on the basis of the second reply, it could 
perhaps be argued that the judgment-debtor 
had, in a way admitted that the case was 
not shown in the cause list of 17-5-1969, but 
the various averments in para No. 2 of the 
teply could not be read in isolation, because, 
according to the previous sentence in this 
very paragraph, it was mentioned that the 
restoration application was not on the record 
of the case. Moreover, the learned Judge 


had, after discussing this reply, come to the 


conclusion that the affidavit filed in support 
thereof was false. Besides, after having held 
that whatever was contained in the affidavit 
was not correct, the learned Judge could not 
have, on the strength of that very affidavit, 
based the admission of the judgment-debtor. 
If his averments in the affidavit had to be 
taken into consideration, then they must be 
taken as a whole. In that eventuality, it 
should have been held that there was no 
restoration application filed by the decree- 
holder as alleged by the judgment-debtor. 
If that be so, then there was no question of 
even restoring the same. Be that as it may, 
as I have already said, the learned Judge 
bas not proceeded on the basis of any ad- 
mission on the part of the judgment-debtor. 
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We are then left with the afidavit of 
Maharaj Krishan, Clerk of the Government 
Pleader and tbe statement of Pawan Kumar, 
the Ahalmad of the Court, in support of the 
restoration application. So far as the 
Ahlmad is concerned, it cannot be said on 
the basis of his evidence that the case was 
not shown on the cause list of the day. As 
a matter of fact, all that he stated was that 
-the case was shown in the peshi register. But 
since he had not deposed that it was shown 
in the cause list of that day, because accord- 
ing to him the said list was not available, 
an argument was raised that a presumption 
should be drawn that the case did not actul- 
ly appear on the cause list for the reason 
that if it had been so, the said list would 
have been made available by the Court of- 
ficials. This argument, however, pre-supposes 
another fact, namely, that it was the duty 
of the officials not only to show all the cases 
fixed for the day in the cause list, but also 
that the said list had to be permanently 
maintained by them. The learned counsel 
for the State referred to the Punjab High 
Court Rules and Orders, Vol. I. Chap. I-A, 
Rule 6, according to which the cause list had 
to be prepared every day by the Court of- 
ficials. But he was unable to show that there 
was any rule under which the said list had 
also to be maintained afterwards by those 
very officials. So it is to be assumed that 
there is no rule under which the cause lists 
prepared for the day have also to be main- 
tained by the Court concerned. Under these 
circumstances, no presumption of any kind 
can be drawn in favour of the Punjab State 
on the basis of the non-availability of the 
cause list. 


9. Then we are left only with the 
affidavit of Maharaj Krishan in support of 
the restoration application. It may be noted 
that a question of fact can be proved by 
the production of oral or documentary evi- 
dence or both. Admittedly, there is no docu- 
mentary evidence in this case and, therefore, 
the Punjab State could succeed by producing 
oral evidence. According to Section 59 of 
the Indian Evidence Act, all facts, except the 
contents of documents, may be proved by 
oral evidence. Under Order 18, Rule 4 of 
the Code of Civil Procedure, which deals 
with the witnesses to be examined in open 
Court, the evidence of the witnesses has to 
be taken orally in open Court, in the pre- 
sence and under the personal direction and 
superintendence of the Judge. Concededly, 
Maharaj Krishan has not come into the wit- 
ness-box. As regards his affidavit, reference 
be made to Order 19, Rule 1, according to 
which any Court may, at any time, for 
sufficient reason, order that any particular 
fact or facts be proved by affidavit, or that 
the affidavit of any witness may be read at 
the hearing, on such conditions as the Court 
thinks reasonable. No such procedure was 
adopted by the Court in the instant case. 
The Supreme Court, in “Khandesh Spg. & 
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Wvg. Mills Co. Ltd. v. Rashtriya Girni 
Kamgar Sangh, (1960) 2 SCR 841 = (AIR 
1960 SC 571) at page 848 observed: “A 
combined effect of the relevant provisions is 
that ordinarily a fact has to be proved by 
oral evidence, but the Courts, subject to the 
conditions laid down in Order XIX, may ask 
a particular fact or facts to be proved by 
affidavits.” As I have already said, it has 
not been proved in the present case that the 
trial Court had asked this particular fact, 
which is put in issue No. 2, to be proved 
by affidavits. That being so, we have to rule 
out of consideration this affidavit and if that 
is done, then, obviously, there would be no 
evidence on the record on the basis of which 
it could be held that the Punjab State had 
proved a fact, namely, that there was suf- 
ficient cause for their non-appearance on the 
date of hearing. 


10. In view of what I have said 
above, I would accept this petition, set aside 
the impugned order and restore that of the 
trial Court. In the circumstances of this 
case, however, the parties are left to bear 
their own costs throughout. 

Petition allowed. 





AIR 1973 PUNJAB AND HARYANA 362 
: (V 60 C 104) 
C. G. SURI, J. 


Gurdit Singh and another, Appellants v. 
Darshan Singh and another, Respondents. 


Second Appeal No. 1299 of 1967, DJ- 
15-12-1972 from decree of O. P. Saini, Addl. 
Dist. J., Amritsar, D/- 13-7-1967. 


Index Note:— (A) Hindu Succession 
Act (1956), Ss. 4, 9 — Death of Hindu in- 
testate, leaving behind his widow and mother, 
after Act came into force — Widow and 
mother each was entitled to half share — 
Custom does not apply — Right to succeed 
not affected by remarriage of mother before 
sons death — Sale of mother’s share — 
Pre-emption — (X-Ref:— Punjab Pre- 
emption Act (1 of 1913), S. 15). 

Brief Note:— (A) M, a Hindu, died 
intestate after the coming into force of the 
Hindu Succession Act, leaving behind P, his 
widow, and I, widowed mother. P sold 
M’s share in the land which was held jointly 
with the plaintiffs, who were M’s uncles 
(father’s brothers), the plaintiffs filed a pre- 
emption suit. In respect of a half share in 
the land, it was conceded by the plaintiffs 
that P had succeeded through her husband 
and that clause (b) of Section 15 (2) of the 
Punjab- Pre-emption Act would be applic- 
able. As regards the other half share in the 
land, 

Held that I, the mother of the deceased 
M, who was alive at the time of the sale, 
was entitled to succeed under the Hindu 
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Succession Act, along with P, the deceased’s 
widow, to an equal share under- the Hindu 
Succession Act. (Para 2) 


There was no question of custom being 
the rule of decision in the matter of succes- 
sion to this land. The Hindu Succession Act 
made no distinction between ancestral or 
non-ancestral nature of the property or as to 
wherefrom or how the deceased had got it. 

(Para 3) 


The fact that I had remarried many 
years before the death of her son (M) did 
not in any manner break up the relationship 
between the mother and the son and there 
was no question of I losing the right to suc- 
ceed to a half share in her son’s land in ac- 
cordance with the provisions of the Hindu 
Succession Act. (Paras 4, 6) 

(Contd. on Col. 2.) 


Gurdit Singh v. Darshan Singh (Suri J.) 
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The plaintiffs were therefore entitled to 
succeed in respect of half share of the land 
to which I had automatically succeeded by 
operation of law on the death of her son M. 
This devolution of a half share could not be 
said to have been held in abeyance by any 
act of parties. AIR 1971 Punj 423 (FB), 
Distinguished. _ (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 Punj 423 = 1970 Punj LJ 

815 (FB), Karta Ram v. Om Parkash 6 

Madan Mohan Punchhi, for Appellants; 
Gurbax Rai Majithia, for Respondents. 

JUDGMENT :— The following pedigree 
table, which is not in dispute between the 
parties, would be helpful in disposing of this 
regular second appeal filed by the plaintiff- 
appellants in a suit for possession by pre- 
emption of the agricultural land described in 
the plaint :— 





ee SINGH 
| ©] 
Hazara— Widow Tara Singh Gurdial Singh 
Singh Smt. Indi (Plaintiff) (Plaintiff) 
` (remarried 
many years 
| ago.) 
| | 
Wassan Mekhan— Widow Smit. 
Singh Singh Puro 
(Died on (Vendoz) 
27-2.)959.) 
2. Smt. Puro, widow of Makhan band and that Cl. (b) of S. 15 (2) would be 


Singh, has sold her share in the land describ- 
ed in the plaint which she was owing joint- 
ly with the plaintiff-appellants, as may ap- 
pear from the copy of the latest jamabandi, 
Exhibit P.1, for the years 1958-59. The re- 
gistered sale deed relating to this transaction 
is Exhibit D.1 dated 10-12-1963. The plain- 
tiff-appellants, who are the father’s brothers 
of Makhan Singh, the deceased husband of 
the vendor, have filed this pre-emption suit 
claiming a superior right on the grounds, 
firstly that they are collaterals of the last 
male holder and secondly that they are co- 
sharers in the holding from which the vendor 
has sold her share of the land. The Courts 
below have dismissed the suit on the ground 
that the case falls in its entirety under Sec- 
tion 15 (2) of the Punjab Pre-emption Act. 


As the plaintiff-appellants are not related to ` 


the vendor in the manner specified in that 
sub-section, they have-no right of pre-emp- 
tion. As the case was found to fall under 
sub-section (2) in respect of the entire land 
sold by Smt. Puro, sub-section (1) of S. 15 
was held to be inapplicable so that the plain- 
tiff-appellants had no right of pre-emption 
even on the ground of their being co-sharers 
in the land. In respect of a half share in 
the land, it is conceded by the appellants that 
Smt. Puro had succeeded through her hus- 


applicable. As regards the other half share 
in the land, Smt, Indi, the mother of the 
deceased, was entitled to succeed along with 
the deceased’s widow to an equal share. Smt. 
Indi was alive at the time of the sale and 
there was no question of the devolution of 
any part of her property having taken place 
by inheritance, succession or reversion during 
her lifetime. The question is whether in 
Tespect of that other half share in the land, 
Smt. Puro vendor could be described to have 
succeeded through her father or brother or 
husband or son. 


3. The last male holder of this land 
was Makhan Singh who had died on 27-2- 
1959, that is to say, some years after the’ 
coming into force of the Hindu Succession 
Act 1956. On his death, the land was to 
devolve on his heirs according to the pro- 
visions of that Act and there was no ques- 
tion of custom being the rule of decision in 
the matter of succession to this land. Sec- 
tions 8, 9 and 10 read with the Schedule to 
the Hindu Succession Act which were to 
govern the succession make no distinction 
between ancestral or non-ancestral nature of 
the property or as to wherefrom or how the 
deceased had got it. 


4, At the time of Makhan Singh’s 
death on 27-2-1959, his heirs according to 
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Class I given in the Schedule to the Hindu 
Succession Act, were his widow Smt. Puro 
vendor and his mother, Smt. Indi, widow of 
his father Hazara Singh. The fact that Smt. 
Indi had remarried many years before the 
death of her son Makhan Singh did not in 
any manner break up the relationship be- 
tween the mother and the son and, notwith- 
standing the remarriage Smt. Indi continued 
to be the mother of Makhan Singh. There 
was no question of Smt. Indi losing the right 
to succeed to a half share in her son’s land 
in accordance with the provisions of the 
Hindu Succession Act notwithstanding her 
remarriage with a stranger some years before 
her son’s death. What she got was an ab- 
solute estate with unrestricted powers under 
the law to transfer, waste, neglect or abandon 
the land and no reversioner or heir had the 
tight to object to the manner in which she 
managed or mismanaged the property. The 
Courts below may seem to have got into an 
error as they were trying to mix up the 
customary law with the provisions of the 
Hindu Succession Act. Even under custom, 
the remarriage of a widow would not take 
away her right to succeed to family members 
others than her Ist husband as has been laid 
down in paragraphs 32 and 33 of the 
Rattigan’s Digest of Customary Law. The 
plaintiff-appellants’ counsel may appear to 
have introduced confusion into the case by 
his wrong reliance on these paragraphs of 
the customary law before the lower appel- 
late Court when he should have confined him- 
self only to the provisions of the Hindu Suc- 
cession Act which had abrogated the .custo- 
mary law in matters of succession to pro- 
perty after 1956. The reason given by the 
two Courts below for holding that Smt. Indi 
had lost her right to succeed to a share in 
the land on the death of her son was that 
she was supposed to have succeeded not as 
the mother of Makhan Singh but as the 
widow of Hazara Singh. This again was a 
wrong conception imported from the custo- 
mary law when the inheritance was to be 
governed strictly in accordance with the pro- 
visions of the Hindu Succession Act. Having 
dealt with cases under the customary law for 
generations, we find it difficult to disabuse our 
minds of some old conceptions which keep 
haunting our thoughts, even after these have 
become legally untenable. 





5. Widow and mother are both 


Class I heirs according to the Schedule and © 


Section 8 of the Hindu Succession Act says 
that on a male Hindu dying intestate, his 
property shall devolve firstly upon the heirs 
being the relatives specified in Class I of 
the Schedule. Section 9 then says that 
amongst the heirs specified in the Schedule, 
those in Class I shall take simultaneously 
and to the exclusion of all other heirs and 
that the property of the intestate shall be 
divided among the heirs in Class I according 
to the provisions of Section 10 of the Hindu 
Succession Act. The widow and the mother 


ATR, 


were to share the property of the deceased 
in equal shares. The mutation of succession 
Exhibit P. 4, had actually been attested in 
favour of these two ladies who were not 
present at the time of the attestation pre- 
sumably because they had both been married 
in other villages. It is not known under 
what circumstances the village patwari put 
up another mutation after a few weeks re- 
porting, in the absence of the parties, that 
Smt. Indi had remarried about 20 years ear- 
lier and that she was not entitled to a share. 
Smt. Indis name was omitted in her absence 
and Smt. Puro was shown in the later muta- 
tion order, Exhibit P.5, attested on 1-1-1963, 
to have succeeded to the entire share in the 
land left -by her husband Makhan Singh. 
The Courts below may appear to be of the 
erroneous opinion that the. mutation order, 
Exhibit P.4, had been wrongly attested and 
that the correction brought about in the 
entries in the records of rights by the later 
mutation order, Exhibit P.5, had been rightly 
made. The Courts below would not have 
come to these conclusions if they had not 
made the mistake of mixing up customary 
law with the provisions of the Hindu Suc- 
cession Act. It may appear that we have 
so got used to certain pet conceptions and 
notions under customary law, having dealt 
with the subject for generations, that we 
cannot fully appreciate or realise the fact that 
the provisions of the Hindu Succession Act 
have completely abrogated any text, rule or 
interpretation of Hindu law or any custom 
or usage in force immediately before the 
commencement of the said Act. For the 
removal of any doubts. Section 4 (1) of the 
Hindu Succession Act could be reproduced 
at this stage :— 


“4. Overriding effect of Act-— 


(1) Save as- otherwise expressly provid- 
ed in this act,— 

(a) any text, rule or interpretation of 
Hindu law or any custom or usage as part 
of that law in force immediately before the 
commencement of this Act shall cease to 
have effect with respect to any matter for 
which provision is made in this Act; 


(b) any other law in force immediately 
before the commencement of this Act shall 
cease to apply to Hindus in so far as it is 
inconsistent with any of the provisions con- 
tained in this Act. 

(2) x x x x” 

6. Succession never remains in abey- 
ance and takes effect immediately at the 
exact moment of the death of a person by 
operation of law. The vesting of the pro- 
perty on the eligible heirs according to the 
law of inheritance or succession does not 
depend upon any act of parties or their 
active or passive attitude towards their rights 
to succeed. On Makhan Singh’s death on 
27-2-1959, the succession to the property in 
favour of his widow and mother took effect 


- automatically even though both these ladies 
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may appear to have been absent from the 
village. The mutation of succession, Exhi- 
bit P. 4, was therefore correctly attested by 
the Revenue Officer on the report of the 
village Lambardar. It was by the proverbial 
mischief of the village patwari that this cor- 
rect order may appear to have been disturb- 
ed and interfered with. Smt. Indi was not 
present even at the time of the attestation 
of the later mutation order, copy Ext. P.5, 
though Smt. Puro had got more active and 
had produced some evidence and copies be- 
fore the Revenue Officer. This would not 
however, mean that a half share in Makhan 
Singh’s land had not been correctly mutated in 
favour of his mother Smt. Indi. The appel- 
lants had taken up the plea in the Courts 
below that Smt. Puro had acquired Smt. Indi’s 
half share in the Jand in dispute under some 
gift. They had failed to prove that plea of 
gift and that was why their suit has been 
dismissed in its entirety by both the Courts 
below. The exact circumstances under which 
Smt. Puro succeeded in acquiring Smt. Indi’s 
half share in the land in dispute are not as- 
certainable from the material on record. The 
mutation order, Ext. P.5, recites that Smt. 
Puro had produced a copy of some deed of 
compromise that she had entered into with 
her mother-in-law. There could be a 
hundred and one ways in which the vendor 
Smt.: Puro may have helped herself to that 
half share which had rightly devolved on 
Smt. Indi as the mother on the death of her 
son Makhan Singh but succession through 
any male relatives by the modes of devolu- 
tion contemplated in any of the two clauses 
of Section 15 (2) of the Punjab Pre-emption 
Act was not the course that a half share 
in the land had taken while coming from 
Smt. Indi to Smt. Puro. It could be that 
Smt. Indi’s absence of laches or non-asser- 
tion of her rights had facilitated Smt. Puro 
in helping herself to the share of her mother- 
in-law. In any case, she had no valid claim 
under the law of inheritance or succession 
to that half share. In whatever other mode 
Smt. Puro may have acquired Smt. Indi’s 
half share in the land, it is obvious that 
this half share had not devolved on Smt. 
Puro in the modes contemplated by any of 
the two clauses of Section 15 (2) of the 
Punjab Pre-emption Act. Smt. Puro had no 
doubt succeeded to half share through her 
busband and in respect of that half share, 
the plaintiff-appellants may appear to have 
no right of pre-emption as sub-section (2) 
of S. 15 would apply and no right of pre- 
emption could be claimed under sub-sec- 
tion (1) of that section. As regards the 
other half share to which Smt. Indi was en- 
titled to succeed under the provisions of the 
Hindu Succession Act, the. devolution to Smt. 
Puro was not by succession through her hus- 
band or father and in respect of that other 
half share. in the land, the plaintiff-appellants 
may appear to have a right of pre-emption 
as co-sharers under Section 15 (1) of the 
Punjab Pre-emption Act, This appeal, there- 
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fore, deserves to succeed in respect of that 
other half share of the land to which Smt. 
Indi had automatically succeeded by opera- 
tion of law on the death of her son Makhan 
Singh in accordance with the provisions of 
the Hindu Succession Act, 1956. This devo- 
lution of a half share could not be said to 
have been held in abeyance by any act of 
parties. Shri Majithia, the learned counsel 
for the respondents, has relied upon the Full 
Bench decision of this Court in Karta Ram 
v. Om Parkash, 1970 Pun LJ 815=(AIR 1971 
Punj 423) (FB) but this ruling has no bear- 
ing on the facts of the present case. In that 
case, an intestate succession from a female 
was under consideration of the Full Bench 
and Sections 15 and 16 of Hindu Succession 
Act were found to be applicable. There was, 
therefore, room for bringing in of the legal 
fictions contemplated by the two clauses of 
sub-section (2) of S. 15 of the said Act. No 
such fictions creep in on the facts of the pre- 
sent case as intestate succession to a Hindu 
male is to be governed by different provi- 
sions of the Hindu Succession Act. 


7. The lower appellate Court has 
found that out of the price of Rs. 10,000/- 
mentioned in the sale deed, Exhibit D.1, the 
passing of consideration to the extent of 
Rs. 9,125/- only had been proved by the 
vendee-respondents. They were also found 
entitled to a sum of Rs. 626.12 paise as 
conveyancing charges. One half of this pre- 
emption amount would come to Rs. 4875.56 
paise. The findings of the lower appellate 
Court on these issues have not been challeng- 
ed before me. The plaintiff-appellants should 
deposit this amount, after adjusting the 
pte already deposited, on or before 31-1- 


8. The appeal is accordingly accepted 
and the suit filed by the plaintiff-appellants 
is decreed in respect of a half share of the 
land sold by Smt. Puro. Parties to bear their 
own costs. If the pre-emption amount men- 
tioned above is not deposited by the appel- 
lants on or before the specified date their 
suit shall stand dismissed in its entirety with 


costs throughout. 
Appeal allowed. 
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PREM CHAND PANDIT AND 
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' Suraj Bhan, Appellant v. Mst. Baidoo 
Jai Ram and others, Respondents. 

Civil Mise. No. 285-C of 1961, in First 
Appeal No. 111 of 1960, D/- 29-11-1972 
from decree of Parkash Chand Saini, Sub., J. 
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Index Note:— (A) Civil P. C. (1908), 
O. 22, Rr. 4 and 11 — Legal representative 
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of one of appellants not brought on record 
— Appeal if abates as a whole — Tests. 

Brief Note :—- (A) Where several appel- 
lants who are transferees of separate proper- 
ties by separate registered deeds from a single 
widow file a joint appeal against the joint 
decree, the non-substitution of legal repre- 
sentative of one of appellants on his death 
does not result in abatement of the appeal 
jn toto. AIR 1962 SC 89, Followed. 

z (Para 9) 

It is evident that each of the alienations 
could be challenged by a separate suit but 
since those alienations were made by one 
person, they could be challenged in one dec- 
laratory suit as there was a common ground 
that such alienations were without considera- 
tion and legal necessity. (Para 8) 

Index Note:— (B) Civil P. C. (1968), 
QO. 22, R. 3 — Omission to bring om record 
by mistake some of legal represemtatives of 
appellants does mot result in abatement of 
appeal. 


Brief Note:— (B) When there was no 
fraud or collusion and the estate of the 
deceased appellant was represented by some 
of legal representatives it could not abate 
because of not bringing on record some heirs 
also. AIR 1967 SC 49, Followed. 


(Para 13) 
Cases Referred : Chronological Paras 
AIR 1967 SC 49 = (1966) Supp SCR 
22, Dolai Maliko v. Krushna Chand - 
Patnaik 12 
AIR 1964 SC 234 = (1964) 3 SCR 
520, Raghunath Keshav v. Ganesh 
Balakrishna 10 
AIR 1962 SC 89 = (1962) 2 SCR 
636, State of Punjab v. Nathu Ram 8 


R. L. Aggarwal with S. P. Jain, for Ap- 


pellant; M. L. Sethi, with S. B. Lal, for 
Respondents Nos. 8, 11 to 13 and 15, for 
Respondents. $ 


DHILLON, J.:— Briefly stated the facts 


giving rise to S. A. O. No. 30 of 1955 and 
R. F. As. Nos. 111 and 112 of 1960 are that 


Suraj Bhan plaintiff claiming himself to be. 


the 9th degree collateral of Smt. Baidoo’s 
husband Jai, Ram, who was shown as de- 
fendant No. 1 in the suit, filed a suit for 
declaration that it be held that the seven 
alienations made by Smt. Baidoo, defendant 
No. 1, mentioned in the plaint in favour of 
defendants Nos. 3, 8 and 11 to 15 were 
without consideration, necessity and authority, 
and were fictitious, null and void and the 
same had no effect on the rights of the plain- 
tiff after the death or second marriage of Smt. 
Baidoo, defendant No. 1 and that the plain- 
tiff was entitled to 1/2 share of the property 
left by Jai Ram. It may be pointed out that 
all the persons, in whose favour the aliena- 
tions had keen made, were impleaded as de- 
fendants. This suit was resisted by the de- 
fendants Nos. 1, 3, 8 and 11 to 15, and a 
number of pleas were raised before the trial 
Court. On the pleadings of the parties the 
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following issues were framed by the learned 
trial Judge. 

1. Whether the plaintiff has a locus 
standi to maintain the present suit? 

2. If issue No. 1 is affirmed whether the 
alienations in dispute are for consideration 
and for valid and legal necessity? 

3. Whether the transactions in dispute 
were act of good management on the part 
of the widow? 

4. Whether the plaintiff is estopped by 
his conduct from maintaining the present 
suit? . 

5. Whether the widow has only a life 
estate in the property in suit? 

; 6. Whether the suit is properly valued 
for the purposes of jurisdiction? 

7. Whether the property as detailed in 
para I(G) of the plaint was mortgaged by 
Mst. Baidoo in favour of Sardara and others 
with the consent of the plaintiff and if so, 
to what effect? 

8. Relief. 


2. It was held by the trial Court on 
issue No. 1 that the plaintiff had no locus 
standi to maintain the present suit. Issues 
Nos. 2 and 3 were held not to have arisen 
for decision because of the finding on issue’ 
No. 1. Issue No. 4 was decided against the 
defendants and under issue No. 5 it was held 
that the widow had only life estate. Issue 
No. 6 was not pressed and the same was 
decided against the defendants. Issue No. 7 
was also decided against the defendants. In 
view of the above findings on issue No. 1, 
the plaintiff’s suit was dismissed by the 
learned trial Judge. The plaintiff aggrieved 
against this judgment and decree, filed an ap- 
peal before the District Judge, Rohtak. The 
learned District Judge came to the ‘conclu- 
sion that the trial Judge had gone wrong 
in holding that the sister and sister’s son of 
Jai Ram were preferential heirs than the 
plaintiff, who was a ninth degree collateral 
of the deceased, as no specific issue was 
framed regarding this matter. The learned 
District Judge, therefore, set aside the find- 
ings of the trial Sub-Judge on issue No. 1 
and remanded the case under Order 41, 
Rule 23-A of the Code of Civil Procedure 
for fresh decision after framing proper issues 
in the case and affording opportunity for pro- 
ducing evidence to the parties. The findings 
of the trial Court on issues Nos. 5 and 6 
were affirmed. It is against this order of 
the learned District Judge that S. A. O. 
No. 30 of 1955 has been filed by the alienees- 
defendants in this Court. : 


3. After the remand order, the learn- 
ed trial Judge framed the following issues: 

1. Whether the plaintiff has a locus 
standi to maintain the present suit? 

. 2. If issue No. 1 is affirmed whether the 
alienations in dispute are for consideration 
and for valid and legal necessity? 

3. Whether the transactions in dispute 
were acts of good management on the part 
of the widow? - 
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4. Whether the plaintiff is estopped by 
his conduct from maintaining the present 
suit? 

5. Whether the widow has only a life 
estate in property in suit? 

6. Whether the suit is properly valued 
for purposes of jurisdiction? 

7. Whether the property as detailed in 
para 1(g) of the plaint was mortgaged by 
Mst. Baidoo in favour of Sardara and others 
with the consent of the plaintiff, if so to what 
effect? 

7(A). Whether Mst. An Kaur and Munna 
are preferential heirs as against the plaintiff? 

7(B). If so, whether the plaintiff has got 
a locus standi to sue? 

8. Relief. 

4. Under issue No. 1, the learned 
trial Judge came to the conclusion that in 
view of the issues Nos. 7(A) and 7(B), issue 
No. 1 had become redundant. While discus- 
sing issues Nos. 7(A) and 7(B), it was held 
by tbe learned trial Judge that the plaintiff 
bad locus standi to sue. As regards issues 
Nos. 5 and 6, the learned trial Court held 
that since the findings given by the learned 
trial Court earlier were confirmed by the 
Appellate Court, therefore, these issues were 
found accordingly. Under issues Nos. 2 and 
3 it was held by the trial Court that some 
of the alienations challenged were for con- 
sideration and necessity and were acts of 
good management while others were set aside 


by the learned trial Judge for want of con- 


sideration and necessity and for want of acts 
of good management on the part of defen- 
dant No. 1. R. F. A. No. 111 of 1960 has 
been filed by Suraj Bhan plaintif challeng- 
ing that portion of the judgment and decree 
of the learned trial Judge wherein he held 
certain alientions to be with consideration 
and necessity and acts of good management 
whereas R. F. A. No. 112 of 1960 has been 
filed by the alienees-defendants challenging 
the judgment of the learned trial Court set- 
ting aside the alienations. 


5. It may be pointed out that Ram. 


Chand, who was defendant No. 3 in the plaint 
and who was one of the appellants in 
S. A. O. No. 30 of 1955 and R. F. A. No. 
112 of 1960, died on 6-8-1956. An applica- 
tion was filed within time for bringing on 
record his son Manphul Singh as legal re- 
presentative of Ram Chand in S. A. O. No. 
30 of 1955 and the said application was 
allowed. In R.F. A. Nos. 111 & 112 of 1960 
in addition to Manphul Singh son of Ram 
Chand, Smt. Parbati daughter of Ram Chand 
was also brought on record as legal repre- 
sentative of Ram Chand appellant. Smt. 
Parbati having died, her legal representatives 
have not been brought on record till today. 
Ram Sarup, who is another appellant in 
S. A. O. No. 30 of -1955 and R. F. A. No. 
112 of 1960, also died during the pendency 
of the appeals and his legal representatives 
admittedly have not been brought on the 
record. 
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6. Mr. Ram Lal Aggarwal, the learn- 
ed counsel for the plaintiff Suraj Bhan, 
vehemently contended that since the legal re- 
presentatives of Smt. Parbati and those of 
Ram Sarup, appellant in R. F. A. No. 112 
and S. A. O. No. 30 of 1955 have not been 
brought on record, therefore, these appeals 
have abated in toto, and the same cannot pro- 
ceed further. Mr. Sethi, the learned counsel 
for the defendants-alienees, on the other 
hand, contends that all the alienations were 
separately made by separate registered deeds 
in favour of separate alienees in connection 
with different parcels of land. Therefore, 
even if the legal representatives of Ram 


` Sarup, appellant in S. A. O. No. 30 of 1955 


and R. F. A. No. 112 of 1960 are not brought 
on the record, the appeals shall not abate in 
toto but shall only abate qua his share in 
the property. As regards the death of Smt. 
Parbati, the contention of the learned coun- 
sel is that the estate of Ram Chand was suf- 
ficiently represented by bringing on record 
Manphul Singh, therefore, the appeals shall 
not abate in toto. 


7. As has already been mentioned 
above, the suit filed by the plaintiff challeng- 
ed all the seven alienations made by the 
widow. Out of these seven alienations, ali- 
enations Nos. 1, 3 and 7 were upheld and 
alienations Nos. 2, 4, 5 and 6 were set aside 
and were held to be without consideration 
and necessity. It may be pointed out that 
all the seven alienations were made by dif- 
ferent registered deeds and some of them 
on different dates. Therefore, in R. F. A. 
No. 112 of 1960, we are only concerned 
with alienations Nos. 2, 4, 5 and 6. As far 
as alienation No. 4 is concerned, it was 
solely in favour of Jai Lal defendant-ap- 
pellant in R. F. A. No. 112 of 1960 and 
S. A. O. No. 30 of 1955. As regards aliena- 
tion No. 2, the same was in favour of Ram 


‘Pat, who was defendant No. 14 in the plaint, 


but he has not appealed against the judg- 
ment and decree of the learned trial Judge 
setting aside his alienation. As regards 
alienations Nos. 5 and 6, it may be men- 
tioned that both these alienations were made 
by separate registered deeds on 23-10-1953. 
In alienation No. 6, 1/2 share of the land 
Measuring 28 bighas 13 biswas was exchang- 
ed by Smt. Baidoo, widow, with Ram Chand 
appellant, who was defendant No. 3 in the 
plaint. Out of the same land measuring 28 
Bighas 13 Biswas, 1/4th share was sold to Jai 
Lal, defendant No. 8 vide sale deed Ext. D.3 
on 23-10-1953, Another 1/8th share was sold 
to Phul Singh and Phul Kanwar, defendants 
Nos. 11 and 12 and 1/8th share to Ram 
Sarup, defendant No. 13, vide sale deed 
Exh. D.5 on 23-10-1953, 


8. The first question which has to be 
examined in this case is whether by not 
bringing on record the legal representatives . 
of Ram Sarup deceased in R. F. A. No. 112 
of 1960 and S. A. O. No. 30 of 1955 filed by 
Ram Sarup appellant and other alienees, 
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these appeals have abated in toto or not. In 
this connection, after hearing the learned 
counsel for the parties, I am of the opinion 
that it cannot be held that the appeals have 
abated in toto. It is evident that the appel- 
Jants Ram Chand and Jai Lal are the trans- 
ferees of separate properties by separate re- 
gistered deeds from the widow. It cannot 
be denied that each of these alienations could 
be challenged by a separate suit, but since 
these alienations were made by one person, 
that is, Smt. Baidoo, therefore, the same 
were challenged in one declaratory suit by 
the plaintiff as there was a common ground 
that such alienations were without considera- 
tion and legal necessity. It is not denied by 
the learned counsel for the plaintiff that if 
Jai Lal and Ram Chand had filed separate 
appeals and had not joined Ram Sarup in 
filing the appeals, and if he had been shown 
as a pro forma respondent, their appeals, by 
the death of Ram Sarup and by not bring- 
ing on record his legal representatives, could 
not abate. Merely because they chose to 
join Ram Sarup in filing the appeals, it is 
difficult to hold that the appeals will abate 
in toto. 


Their Lordships of the Supreme Court 
in State of Punjab v. Nathu Ram, AIR 1962 
SC 89, laid down the tests to be applied 
while considering the question whether the 
appeal has abated or not and it was held 
that there had been no divergence between 
the Courts about the Courts proceeding with 
the appeal between the respondents other 
than the deceased respondent, when the decree 
in appeal was not a joint decree in favour of 
all the respondents. In case of a joint decree, 
their Lordships held that the question whe- 


ther a Court can deal with such matters or’ 


not, will depend on the facts of each case 
and, therefore, no exhaustive statement can 
be made about the circumstances when it 
will be possible or not possible to proceed. 
However, their Lordships laid down three 
tests in order to determine and hold that if 
any of the tests so laid down is satisfied, 
then the Courts will not proceed with an 
appeal as the same having been abated. The 
tests laid down are as follows :— 


Courts will not proceed with an appeal: 


(a) when the success of the appeal may 
Jead to the Court’s coming to a decision 
which will be in conflict with the decision 
already made between the appellant and the 
deceased respondent and, therefore, which 
would lead to the-Court’s passing a decree 
which will be contradictory to the decree 
which had become final with respect to the 
same subject-matter between the appellant 
and the deceased respondent; 


(b) when the appellant could not have 
brought the action for the necessary relief 
against those respondents alone who are still 
before the Court; and 
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(c) when the decree against the surviv- 
ing respondents, if the appeal succeeds, be 
ineffective, that is to say, it could not be 
successfully executed. 


9, Applying these three tests to the 
facts of the present case, I am of the opinion 
that none of these tests has been satisfied in 
the present case. No doubt, the appeals of 
Ram Sarup having abated, the finding of the 
trial Court qua him has become final, but 
it is to be noted that the decree against him 
is of a different property by a different sale 
deed, whereas, the decree against Ram Chand 
and Jai Lal appellants is of different pro- 
perties, which were transferred to them by 
different deeds. Therefore, even if the ap- 
peals filed by Ram Chand and Jai Lal are 
accepted, it- will not amount to passing a 
contradictory decree qua the same subject- 
matter between Ram Chand, Jai Lal and Ram 
Sarup, deceased appellant. As regards the 
second test laid down by their Lordships of 
the Supreme Court in the present case, it 
cannot be held that Ram Chand and Jai Lal 
could not file the appeals without joining 
Ram Sarup and they could file separate ap- 
peals for separate reliefs. As regards the 
third test, it cannot be said that if Ram 
Chand and Jai Lal appellants succeed, the 
decree will become ineffective as it cannot 
be executed. The decree against Ram Sarup 
is regarding a separate property and if the 
appeals of Ram Chand and Jai Lal are ac- 
cepted, the same will concern a completely 
different property. Therefore, there cannot 
be any difficulty in executing both the 
decrees. 


10. A similar matter came up for 
consideration before their Lordships of the 
Supreme Court in Raghunath Keshava 
Kharkar v. Ganesh Balakrishna Kharkar, 
AIR 1964 SC 234. That was a case where 
a reversioner had brought a suit for the re- 
covery of the property after the death of the 
widow in which he impleaded several’ alie- 
nees of different properties as defendants. The 
suit of the plaintiff was decreed by the trial 
Court and the defendants appealed to the 
High Court. The High Court accepted the 
appeal and dismissed the suit of the plain- 
tiff. Thereupon the plaintiff after having a 
requisite certificate from the High Court ap- 
pealed to the Supreme Court. One of the 
alienees-respondents in the appeal, namely, 
Jaigopal Narayandas died on 19-4-1960, after 
the decree of the High Court, which was 
given on 7-3-1957, and also after the grant 
of the certificate by the High Court in May, 
1958, and the order admitting the appeal by 
the High Court in April, 1959. The record 
of the case was despatched to the Supreme 
Court in 1962, and further no application 
was made to the High Court till 13th August, 
1962 for substitution of the heirs of Jaigo- 
pal Narayandas. When that application for 
substitution was made in August, 1962, the 
High Court dismissed the same. Then there 
was a review application which was also dis- 
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missed by the High Court. Then an applica- 
tion was made to the Supreme Court for 
substitution of the heirs of Jaigopal Nara- 
yandas. It was contended by the respond- 
ents that as the heirs of Jaigopal Narayan- 
das were not brought on record within the 
time allowed by law, the entire appeal abated. 

This contention was repelled by the 
Supreme Court and it was held that the in- 
terests of various defendants, who were in 
possession of various properties, were in- 
dependent and, therefore, the whole of the 
appeal could not abate merely because the 
heirs of certain deceased defendant in pos- 
session of one property had not been brought 
on record. As regards property No. 8 which 
was purchased by Shamdas Narayandas and 
Jaigopal Narayandas, who were presumably 
the members of a Hindu Undivided Family 
and whose share in the property was not 
separate and distinct and it was held that 
qua that property, the appeal shall abate as 
the shares of these two purchasers were not 
separately and distinctly mentioned in the 
sale deed. Applying this test to the facts of 
the present case, it is apparent that the in- 
terests of Jai Lal and Ram Chand appellants 
are quite distinct from the interest of Ram 
Sarup as they are alienees of separate pro- 
perties by separate deeds. Therefore, in my 
Opinion, the appeals filed by Jai Lal appel- 
lant cannot be held to have been abated for 
non-substitution of the legal representatives 
of Ram Sarup appellant. As regards Ram 
Chand appellant, the same cannot be held 
to have been abated because of the non-sub- 
stitution of the legal representatives of Ram 
Sarup appellant, but it is a different matter 
as to what is the effect of the legal repre- 
sentatives of Smt. Parbati deceased, daughter 
of Ram Chand appellant who was brought 
on record, having not been brought on the 
record. This matter shall be dealt with 
separately. 


11. As regards the appeals, filed by 
Phul Singh and Phul Kanwar, who have 
purchased 1/2 out of the 1/4th share of 28 
Bighas and 13 Biswas of the land mentioned 
jn the deed Exhibit D.5, I am of the opinion 
that keeping in view the facts of this aliena- 
tion it has to be held that the appeals of 
Phul Singh and Phul Kanwar have abated. 
Firstly, the property in quéstion was trans- 
ferred to Ram Sarup, Phul Singh and Phul 
Kanwar by way of deed Ext. D.5 and se- 
condly, the sale of the property was for a 
consideration of Rs. 2,000/- out of which 
Rs. 1700/- were paid before the Sub-Registrar 
and the remaining amount of Rs. 300/- was 
left in trust with the vendees for redemption 
of 1/4th share of Khasra No. 1091 mort- 
gaged with Badiu Ram. It was not men- 
tioned as to how much amount was paid 
in cash by each alenee before the Sub- 
Registrar and as to who was to pay off the 
mortgage debt. In order to dispose of the 
appeals filed by Phul Singh and Phul Kanwar, 
the question whether the sale was for con- 
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sideration and legal necessity, would be quite 
germane and since the appeals of Ram Sarup 
appellant have abated, therefore, it cannot 
be determined in the appeals of Phul Singh 
and Phui Kanwar as to how much amount 
has been paid by each alienee in cash before 
the Sub-Registrar and who has paid off the 
mortgage debt so that the payment of con- 
sideration and the question of legal necessity 
is so interlinked that there is bound to be 
a conflict between the decree of the trial 
Court which has become final qua Ram 
Sarup and his legal representatives, which 
would have to be set aside if the appeals 
of Phul Singh and Phul Kanwar are ac- 
cepted. ; 

In such a case, contradictory decrees 
will come into existence, which cannot be 
executed and the question of consideration 
and legal necessity being common to Ram 
Sarup, Phul Singh and Phul Kanwar, the 
same cannot be determined as the finding 
against the legal representatives of Ram 
Sarup has become final. In this view of the 
matter, I am of the opinion that even though 
the shares of Phul Singh and Phul Kanwar, 
on the one side, and Ram Sarup, on the 
other, have been specified in the sale deed; 
the question of consideration and legal neces- 
sity was interlinked and that in view of the 
abatement of the appeals of Ram Sarup, this 
question cannot be further examined. There- 
fore, the appeals of Phul Singh and Phul 
Kanwar cannot proceed and the same have 
to be dismissed and so also the appeals of 
Ram Sarup appellant. 


12. The only other question. which 
remains for examination is whether the ap- 
peals filed by Ram Chand survive or. not. 


‘Tt has already been mentioned that on the 


death of Ram Chand, Manphul Singh, his 
son, was brought on the record within time, 
as his legal representative in S. A. O. No. 30 of 
1955. R. F. As. Nos. 111 and 112 of 
1960, Manphul Singh and Smt. Parbati 
daughter of Ram Chand deceased, were © 
brought on the record within time before the 
learned District Judge from whose Court 
these Regular First Appeals stand transferred 
to the file of this Court. In this Court also 
C. M. No. 285/C of 1961 was made to bring 
Manphul Singh and Smt. Parbati on record 
as legal representatives of Ram Chand deceas- 
ed in R. F. A. No. 111 of 1960 which was 
granted on 21-2-1961, but the question of 
abatement was ordered to be decided by the 
Bench hearing the appeal. After the death 
of Ram Chand, the appeals remained pend- 
ing and now the same are being listed for 
disposal. No other proceedings took place 
during this period. I am inclined to agree 
with the contention of Mr. Sethi, the learned 
counsel for Manphul Singh, that the estate 
of deceased Ram Chand was being sufficient- 
ly represented by bringing on record Manphul 
Singh, his son, in S. A. O. No. 30 of 1955 
and Manphul Singh and Smt. Parbati in 
R. F. A. Nos. 111 and 112 of 1960. Smt. 
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Parbati is alleged to have died only a few 
months before. It was held by their Lord- 
ships of the Supreme Court in Dolai Maliko 
v. Krushna Chandra Patnaik, AIR 1967 SC 
49, as follows :—- 


“Even in a case where on the death of one 
of the appellants, his heirs apply for bring- 
ing themselves on record as his legal repre- 
sentatives, unless there is fraud or collusion 
or there are other circumstances which indi- 
cate that there has not been a fair or real 
trial or that against the absent heir there was 
a special case which was not and could not 
be tried in the proceeding, there is no reason 
why the heirs who have applied for being 
brought on record could not be allowed to 
represent the entire estate including the ‘heirs 
not brought on record. This is not to say 
that where the heirs of an appellant are to 
be brought on record all of them should 
not be brought on record and any of them 
should be deliberately left out. 
oversight or on account of some doubt as 
to who are the heirs, any heir of a deceased 
is left out, that in itself would be no reason 
for holding that the. entire estate of the 
deceased is not represented unless circum- 
stances like fraud or collusion exist.” 


13. Applying the test laid down by 
their Lordships of the Supreme Court in the 
above mentioned case to the facts of the 
present case, it is apparent that it cannot be 
contended that the legal representatives of 
Smt. Parbati were not brought on record 
because of any fraud or collusion, nor any 
proceedings did take place so that the other 
party could complain that there was no fair 
or real trial or that against the absent heirs 
there was a special case and the same was not 
and could not be tried in the proceedings. 
Merely because the legal representatives of 
Smt. Parbati were not brought on record by 





took place after the death of Ram Chand, 
it is difficult to hold that the entire estate 
of the deceased is not represented. It is per- 
tinent to note that to begin with, this suit 
was for challenging the alienations made by 
a widow under the custom. Therefore, if 
the counsel for Ram Chand was of the view 
that his daughter was not the necessary 
party, that would not entitle this Court to 
hold that the entire estate of Ram Chand 
deceased was not represented especially when 
his son was brought on record in time and 
continues to be so. In S. A. O. No. 30 of 
1955, only Ram Chand’s son Manphul Singh 
was brought on record because of this con- 
fusion in the mind of the counsel.. In 
R. F. A. Nos. 111 and 112 of 1960, both 
the son and the daughter of Ram Chand 
deceased were brought on record before the 
learned District Judge, Relying on the ob- 
servations of their Lordships of the Supreme 
Court in the above referred to case, I am 
of the opinion that it is difficult to hold that 
the appeals filed by Ram Chand appellant 
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haye abated because of the non-substitution 
of the legal representatives of Smt. Parbati, 
deceased, who was brought on record as the 
legal representative of Ram Chand deceased 
in R. F. A. No. 112 of 1960 and was not 
brought on the record in S. A. O. No. 30 of 
It is, therefore, a fit case that the 
legal representatives of Smt. Parbati be al- 
lowed to be brought on record. The Sup- 
Teme Court in the above referred to case 
also ordered that the heirs left out earlier, 
be brought on record and the case was re- 
manded by the High Court for fresh deci- 
sion. I, therefore, grant one month’s time 
to the counsel for the appellants in R. F. As. 
Nos. 111 and 112 of 1960 and S. A. O. No. 
30 of 1955 to bring on record the legal re- 
presentatives of Smt. Parbati and the appeals 
shall then be listed for hearing on merits. 


14. Before I part with the judgment, 
it may be mentioned that it was contended 
by the learned counsel for the plaintiff that 
Indraj and Chandgi, who were the collate- 
rals of the plaintiff and were shown as de- 
fendants Nos. 4 and 5 in the plaint, had 
also died during the pendency of the ap- 
peals and their legal representatives were not 
brought on record. It was contended that 
in view of this also, S. A. O. No. 30 of 1955 
and R. F. A. No. 112 of 1960 have abated. 
It may be mentioned that this contention is 
without any merit. It is conceded that 
Indraj and Chandgi were not alienees of any 
They were alleged to 
be the collaterals of the plaintiff and had a 
chance to succeed as heirs of the widow on 
her death or on her re-marriage if the alie- 
nations are set aside. It is conceded by Mr. — 
Ram Lal Aggarwal, the learned counsel for 
the plaintiff, that in a declaratory ‘suit, the 
decree passed enures to the benefit of all 
the body of reversioners even though they 
are not impleaded as parties. His conten- 
tion is that since these two alleged collate- 
rals were made as defendants in the plaint, 
therefore, by not bringing on record the 
legal representatives of these two defendants, 
the appeals must abate. I am unable to 
agree with this contention. The sole test 
which has to be applied is whether Indraj 
and Chandgi were the necessary parties to 
the suit or not, or in other words, could 
the suit proceed without their having been 
impleaded as parties to it. It is admitted 
by the learned counsel for the plaintiff that 
even if they would not have been impleaded 
as defendants, the suit could proceed. In 
this view of the matter, they were not the 
necessary parties. Merely because they were 
shown as defendants, it is difficult to hold 
that by not bringing on record their legal 
representatives, the appeals must abate. 

- 45. As regards R. F. A. No. 111 of 
1960, on account of the death of Ram Sarup, 
whose legal representatives have not been 
brought on record, the appeal shall not abate 
as no relief has been claimed against him 
because no alienation made in his favour is 
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the subject-matter of appeal in R. F. A. No. 


111 of 1960 and Ram Sarup is only a pro 
forma respondent. 


16. The legal representatives of Ram 
Chand deceased were already brought on 
record in time in R. F. A. No. 111 of 1960 
when the appeal was pending before the 
District Judge. The question of abatement 
does not arise in this appeal on account of 
the death of Ram Chand as well and, there- 
fore, Civil Miscellaneous Application 
ae 285/C of 1961 is disposed of according- 
y. 


17. The net result is that in R. F. A. 
No. 112 of 1960 and S. A. O. No. 30 of 
1955, the appeals filed by Ram Sarup, Phul 
Singh and Phul Kanwar abate whereas the 
appeals filed by Jai Lal and Ram Chand 
have not abated. Similarly, appeal of Badlu 
appellant in S. A. O. No. 30 of 1955 does 
not abate. R. F. A. No. 111 of 1960, filed 
by Suraj Bhan plaintiff does not abate also. 
After the legal representatives of Smt. Par- 
bati have been brought on the record, these 
appeals be listed for hearing on merits. 


PANDIT J.:—- 18. I agree. 
Order accordingly. 
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Ram Saran Dass Suraj Bhan, Peti- 
tioner v. The Central Government through 
the Secretary to Government Haryana and 
others, Respondents. 
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Index Note:— (A) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), Sec. 33 — Exercise of — Residuary 
powers wader — Interference with. 

Brief Note: — (A) Section 33 confers 


on the Central Government extensive powers 
which can be exercised even where final bid 
in auction sales has been accepted and inti- 
mation to that effect has been sent to the 
bidder. 


Where the very extraordinary powers 
under the section appear to have been exer- 
cised in a reasonable manner and it is not 
shown that the authority exercising them had 
not transgressed the limits of its jurisdiction, 
the High Court will not interfere with the 
plenary powers. AIR 1961 Punj 464, Ap- 
plied; AIR 1970 Delhi 171, Dist. (Para 4) 

index Note: — (@) Displaced Persons 
(C. & R) Act (1954) — Displaced Persons 
(Cc. & R.) Rules 1955 — Transfer or Allot- 
ment of evacuee property — Not a vested 
right of displaced person. AIR 1967 Delhi 
110, Fol. (ara 5) 
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Cases Referred: Chronological 

AIR 1970 Delhi 171, Labh Singh Atma 
Singh v. Union of India 

AIR 1967 Delhi 110 = 69 Pun LR 
(@) 132, Amar Singh v. Union of 


Paras 


India 5 
AIR 1961 Punj 464 = 63 Pun LR 
183, Girdhari Lal v. L. J. Johnson 4 


Madan Mohan Punchhi, for Peti- 
tioner; D. S. Lamba, Dy. Adv. Gen., Har- 
yana (for Nos. 1 to 5) and H. L. Mittal (for 
No. 6), for Respondents. 


ORDER:— Two persons contending 
for the same evacuee house situated in the 
town of Sirsa have separately filed Civil 
Writ Petitions Nos. 1086 and 1662 of 1972 
under Articles 226 and 227 of the Constitu- 
tion of India to challenge the correctness of 
an order dated 22-2-1972 (Annexure ‘C’ to 
Civil Writ Petition No. 1086 of 1972) pass- 
ed by the Secretary to Government, Har- 
yana (respondent No. 1) exercising the 
powers of the Central Government under 
Section 33 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954. 
Both these petitions can be conveniently dis- 
posed of together. 


2. The facts of the case are that a 
public auction of the evacuee house in ques- 
tion was held on 17-3-1960 and Shri Ram 
Saran Dass petitioner in Civil Writ Peti- 
tion No. 1086 of 1972 had made the highest 
bid of Rs. 12,200/- at that auction. Accord- 
ing to Rule 90 (8) of the Displaced Persons 
(Compensation and Rehabilitation) Rules 
1955, as then prevailing, he had to deposit 
ten per cent of the price as earnest money 
on the fall of hammer but as he was a dis- 
placed person having a verified claim for 
compensation, he was allowed to execute 
an indemnity bond in the prescribed form 
given in Appendix XXI-A to the Rules. He, 
however, took no steps for more than ten 
years to deposit the earnest money or the 
balance of the price and it may appear 
that no progress towards the completion of 
the sale was made by the parties in accor- 
dance with the provisions of the -various 
sub-rules of Rule 90 ibid. It was in fact 
found in 1968 that the verified claim that 
the petitioner had furnished as security for 
the earnest money had been spent up or ex- 
hausted. There is, therefore, nothing on re- 
cord to suggest that any completed sale in 
favour of Shri Ram Saran Dass petitioner 
had been effected so as to bring in the ap- 
plication of Rule 92 which lays down the 
procedure for the setting aside of a sale 
which has been made under Rule 90 or 91. 


-In fact the petitioner’s bid had never been 


formally accepted by any officer or authority 
having jurisdiction to do so and the termi- 
nus a quo for the making of an application 
for the setting aside of the sale had not 
arisen as visualised by Rule 92 (2) (a) ibid. 

3. The house in dispute was in the 
occupation of one Gian Chand allottee up to 
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the year 1964. It is not apparent from the 
record how Gian Chand ceased to be in oc- 
cupation and how Arjan Singh petitioner in 
Civil Writ Petition No. 1662 of 1972 came 
to be in possession. He was, however, not 
a displaced person according to respondents 
Nos. 1 to 5. He had been asked to furnish 
an affidavit if he claimed to be a bona fide 
displaced person but no such affidavit has 
been furnished by him so far. In 1967, Shri 
Arjan Singh petitioner had put in an appli- 
cation for the transfer of the property in 
his favour. The Managing Officer had re- 
jected that application on 22-11-1968 on the 
ground that no orders for the acceptance or 
rejection of the highest bid made at the pub- 
lic auction on 17-3-1960 by Shri Ram Saran 
Dass petitioner had been passed by any com- 
petent authority. Shri Arjan Singh had 
made a second application to the same effect 
on 5-5-1969. The Managing Officer had re- 
commended by his order dated 12-9-1969 
that the property may be transferred to Shri 
Arjan Singh subject to its allotability. Ac- 
cording to certain policy instructions issued 
by the department, evacuee units having a 
value of more than Rs. 10,000/- could not 
be transferred at a reserve price. This 
maximum limit had been raised to Rupees 
15,000/- in 1963. The property was above 
the maximum limit of allotability when it 
was auctioned in 1960 as may appear from 
the highest bid made by Shri Ram Saran 
Dass. The prices of the property have been 
steeply going up throughout the last ten 
years and it can safely be assumed that by 
the year 1967 when Shri Arjan Singh made 
his first application for the transfer of the 
property, the margin of about Rs. 3,000/- 
between the highest bid made for the pro- 
perty in 1960 and the maximum limit as 
raised in 1963 had been covered by the in- 
crease in prices. If this were not so, Shri 
Ram Saran Dass petitioner would have no 
grievance against the impugned order which 
still affords him an opportunity to purchase 
the property at a public auction at the pre- 
vailing market rates. 


4. By the impugned order, respon- 
dent No. 1 has directed that the property 
should be re-auctioned. He has given very 
cogent reasons for invoking his residuary 
powers under Section 33 of the Displaced 
Persons (Compensation and Rehabilitation) 
Act, 1954. It was held by this Court in 
Girdhari Lal v. L. J. Johnson, (1961) 63 Pun 
LR 183 = (AIR 1961 Punj 464), that the 
extensive powers conferred on the Central 
Government by this section are not restrict- 
ed by the fact that a bid had been accepted 
and a communication to that effect had 
been sent to the bidder. In the present case, 
the proceedings under Rule 90 had not even 
advanced up to the stage of the acceptance 
of the petitioner’s. bid or the issue of any 
intimation to that effect. The petitioner had 
not even ‘cared to deposit the earnest money 
of ten per cent for a number of years and 
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had furnished an indemnity bond on the 
security of an instrument which was worth- 
less. The ruling in Labh Singh Atma Singh 
v. Union of India, AIR 1970 Delhi 171, re- 
lied upon by Shri Punchhi, the learned coun- 
sel for Shri Ram Saran Dass petitioner is, 
therefore, of little help to him. We have 
no dispute with the proposition laid down 
in this ruling that the Central Government’s 
powers under Section 33 are residuary and 
are to be used as a last resort but respon- 
dent No. 1 may appear to have made out a 
very special case in the impugned order for 
the invocation of these residuary or extraor- 
dinary powers and it is not for this Court 
to interfere with the plenary powers where 
the jurisdiction may appear to have been 
exercised in a reasonable manner and the 
authority is not shown to have transgressed 
the limits of its jurisdiction. The petition 
filed by Shri Ram Saran Dass is, therefore, 
found to be without any force or substance. 

5. Shri Arjan Singh, petitioner in 
Civil Writ Petition No. 1662 of 1972, has 
been denied the right to get the property 
transferred to his name at a reserve price be- 
cause he is not a displaced person. There 
is nothing on record to show that the value 
of the property is below the maximum limits 
laid own for its allotability. Shri Mittal, 
the learned counsel for Shri Arjan Singh 
petitioner, could not point out any statutory 
provision in the Act or the rules on which 
his claim is based. The policy instructions 
issued on the subject by the department are 
not shown to confer any absolute legal rights 
which could be enforced in a Court of law. 
It may further appear that Arjan Singh was 
only an unauthorised occupant of the pro- 
perty and was not entitled to a transfer in 
his favour, even according to the administra- 
tive instructions issued by the department, 
It has been held by a Division Bench of the 
Delhi High Court in Amar Singh v. The 
Union of India, (1967) 69 Pun LR (Delhi 
Section) 132 = (AIR 1967 Delhi 110), that 
even a displaced person has not been con- 
ferred with any right to have the property 
transferred to him and cannot have a man- 
damus issued for the allotment or transfer of 
the property in his favour. 

6. Both the writ petitions are accord- 
ingly dismissed. The petitioner in each case 


a pay the costs of respondents Nos. 1 
to 5. 


Petitions dismissed. 
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Index Note: — (A) C. P. C. (1908), 
Section 160 — First appellate court’s finding 
that executant to a registered sale never in- 
tended to effect the sale — Being a finding 
of fact cannot be lightly disturbed in second 
appeal. 

Brief Note:— (A) Illiterate plaintiff's 
thumb-print was obtained before the Scribe 
of a sale-deed who then explained the con- 
tents. The plaintiff immediately told the 
Scribe that he did not want to sell his pro- 
perty but only to raise money thereon. Scribe 
did not part with the sale-deed but later on 
gave it to defendant on the basis of misre- 
presentation that plaintiff had changed his 
mind and wanted to sell the property. Docu- 
ment came to be registered as plaintiff did 
not appear before registrar. (AIR 1932 PC 
89, Referred). (Paras 2 and 3) 
Cases Referred: Chronological Paras 
AIR 1932 PC 89 = 59 Ind App 147, 
Satgur Prasad v. Har Narain Das 3 

U. D. Gour, for Appellants; R. K. 
Chhokar, for Respondent. i 


JUDGMENT:— The Simple question 
for decision in this regular second appeal is 
whether Shri Shanker plaintiff-respondent 
intended to make an outright sale of his 
land in defendant-appellant’s favour when 
he subscribed his thumb-impression to the 
document, Exhibit D. 1, dated 14-3-1964 or 
whether his intention only was to further 
mortgage the land to raise additional funds. 
The defendant-appellants had secured com- 
pulsory registration of this document under 
Section 73 of the Indian Registration Act 
because the plaintiff-respondent had taken the 
earliest opportunity, after the document had 
been read out to him, to object that he had 
not agreed to sell the land. 


2. Shri Shanker  plaintiff-respon- 
dent is an illiterate villager, as may appear 
obvious from the fact that he does not sign 
such important documents. The first sus- 
picious circumstance relating to this transac- 
tion is that the non-judicial stamp for the 
deed which should have been purchased by 
the transferor was said to have been pur- 
chased for him by the Scribe. The pur- 
pose for which the stamp paper is purchas- 
ed is to be stated by the purchaser and the 
stamp-vendor is supposed to mention that 
purpose in an endorsement made on the 
back of the stamp paper. The purchaser 
has sometimes to sign or thumb mark the 
endorsement and also an entry in the stamp- 
vendor’s register. The funds for the non- 
judicial stamp had also been supplied in 
this case by one of the appellants in the 
absence of the respondent. His thumb-im- 
pression was obtained on the document be- 
fore it was read out to him by the Scribe 
or the transferees. After this illiterate pea- 
sant had been made to thumb-mark the 
document, he had asked the Scribe to read 
it over to him. The Scribe states that the 
Tespondent did not understand the mean- 
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ing of ‘bai? and when it was explained to 
him that the word meant a sale, the respon- 
dent had promptly denied that he was sell- 
ing away his land. This had led to a dispute 
between the parties and the document had 
continued to remain with the Scribe for a 
period of about a fortnight thereafter. The 
statement made by the Scribe before the 
Registrar was that the document had been 
collected from him by Mange appellant 
when the Scribe was supposed to have re- 
turned the document to the respondent. The 
Teason given is that Mange had made the 
misrepresentation to the Scribe that the par- 
ties had settled their differences and that the 
respondent was sitting in a lawyer’s office 
close by. The registration of the document 
was secured by compulsion. The appellants 
had deposited a part of the purchase price 
amounting to Rs. 6,500/- in the Government 
Treasury and the respondent ‘had made the 
mistake of withdrawing that amount. He 
had, however, realised the implications of his 
act and had redeposited the amount in the 
Treasury after about a month. This might 
show that the respondent had at one time 
changed his mind but that would not mean 
that the respondent’s intention was to sell 
the land when he was made to thumb-mark 
the deed, Exhibit D-1, on 14-3-1964. Two 
persons, one of whom was a Lambardar, 
had attested the document. The respondent’s 
case is that these attesting witnesses were 
hot present when the Scribe obtained his 
thumb-impression on this document. The 
fact that none of the attesting witnesses of 
the document have been examined by either 
party may seem to suggest that there was no 
Proper execution or attestation of the docu- 
ment. The respondent had denied his 
thumb-impressions on the document. This 
would be the first reaction of an_ illiterate 
person who has been led into a trap. His 
tefusal to appear before the Sub-Registrar 
would also be due naturally to this reason. 


3. After taking into account all these 
circumstances, the learned Court of first ap- 
peal had arrived at the finding of fact that 
the respondent had not intended to effect a 
sale of his land when he was made to thumb- 
mark the document, Exhibit D-1. This is a 
finding of fact which cannot lightly be dis- 
turbed in second appeal. Shri Chhokar re- 
lies on the Privy Council ruling in Satgur 
Prasad v. Har Narain Das, AIR 1932 PC 
89, in this connection. 


_ 4 The appeal fails and is hereby dis- 
missed. Parties are, however, left to bear 
their own costs in this Court. 


Appeal dismissed. 
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RAJENDRA NATH MITTAL, J. 


Lt. Colonel Inderjit Singh, Petitioner v. 
The State of Punjab and others, Respon- 
dents. i 

Civil Writ No. 918 of 1972, DJ- 20-10- 
1972. 

Index Note: — (A) Land Acquisition 
Act (1894), Sections 4, 6 — Simultameous 
publication of notifications under Sections 4 
and 6 read with Section 17 — Subsequent 
public notice of Section 4 notification world 
not invalidate Section 6 notification. AIR 
1863 SC 151 and (1969) 1 SCJ 697, Relied 
on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 Punj 12 = 73 Pun LR 

592, Gurdit Singh v. State of Pun- 
jab 3, 7; 8 
(1972) Civil Writ No. 243 of 1972, 
D/- 6-4-1972 = 1972 Pun LJ 522, 
. Gulzar Singh v. State 7 
(1972) Civil Writ No. 478 of 1971, 
D/- 8-2-1972 (Punj), Bir Singh v. 
State of Punjab ; 7 
(1969) 1 SCJ 697 = 10 Guj LR 386, 
Vijay Cotton and Oil Mills Ltd. v. 
State of Gujarat 5 
(1969) 71 Pun LR 345 1969 Cur 
LJ 75, Satnam Singh v. State of 
Punjab . y 
AIR 1963 SC 151 = (1963) 2 SCR 774, ` 
Smt. Somawanti v. State of Punjab 4, 5 


H. L. Sarin, Sr. Advocate with M. L. 
Sarin, for Petitioner; R. K. Chhibber, for 
Respondents. 


ORDER:— This writ petition has been 
filed under Articles 226 and 227 of the Con- 
stitution of India for quashing the Notifi- 
cations under Section 4 read with Section 17 
and Section 6 read with Sections 7 and 17 (2) 
of the Land Acquisition Act, 1894 (herein- 
after referred to as ‘the Act’), dated March 
9, 1972, published in the Punjab Government 
Gazette, dated March 17, 1972. 


2. The facts of this writ petition 
briefly are that the petitioner is the owner 
of the land measuring 75 Kanals situated in 
Village Rasulpur, tehsil Dasuya, district Ho- 
shiarpur (hereinafter referred to as ‘the land 
in dispute’). Adjoining to the said land, he 
owns another block of land measuring 48 
kanals. Thus the total land of the peti- 
tioner is about 123 kanals. He installed 
two electric tube-wells and one diesel engine 
tube-well for irrigation on the said land. 
He also constructed about 1500 feet of 
pacca drain at a considerable cost for irri- 
gation purposes, The State of Punjab issu- 
ed notifications under Section 4 read with 
Section 17 and Section 6 read with Sec- 
tions 7 and 17 (2) of the Act and acquired 
agricultural land mentioned therein includ- 
ing the land in dispute for alleged public 
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purpose, namely, for setting up a New 
Mandi for Tanda Urmar. He challenged 
the aforesaid notifications on various grounds 
but he made his submissions only on one 
ground, namely, that respondent No. 2 did 
not cause public notice of the substance of 
the Notification (Annexure ‘A’) at con- 
venient places in the locality published 
where the land sought to be acquired was 
situated as required by sub-section (1) of 
Section 4 of the Act. The State has filed 
the return and contested the writ petition. 
Inter alia, it is stated that the possession of 
the land notified under _ Sections 4 and 6 
read with Section 17 (2) (c) of the Act, is 
yet to be taken. It is further stated that 
public notice of the publication of the noti- 
fication is being made. 


3. The only submission of the learn- 
ed counsel for the petitioner is that between 
publication of the notifications under Sec- 
tions 4 and 6 it was mandatory for the 
Collector to have given a public notice of 
the substance of the notification at con- 
venient places in the locality where the land 
is situated. He also submits that if such 
a public notice was not given at places in 
the locality, no notification under Section 6 
of the Act could be issued. In support of 
his contention, he relies on the observations 
of Sarkaria, J. in Gurdit Singh v. State of 
Punjab, 73 Pun LR 592 = (AIR 1972 Punj 
12) which are in the following terms :— 

“Held that complying with Section 4 
(1) of the Land Acquisition Act is manda- 
tory and not directory. The notification 
under the said section without publication 
of the substance thereof at convenient places 
in the locality would be void and the land 
acquisition proceedings taken pursuant there- 
to would be void. Even if the urgency pro- 
visions contained in Section 17 of the Act 
had been invoked and the normal proce- 
dure prescribed in Section 5-A had been 
superseded, the statute gives no power to 
the Government or any other authority to 
dispense with any of the mandatory require- 
ments of Section 4 (1) of the Act.” 


4. The facts of the aforesaid case 
„were that some land was acquired and noti- 
fications under Sections 4 and 6 of the Act 
were published simultaneously in the Punjab 
Government Gazette dated . September 23, 
1969. In the notification under Section 6 
of the Act, a direction was given to’ the 
Collector under Section 17 (2) (c) of the 
Act that he could proceed to take posses- 
sion of the land specified in that notification. 
In pursuance of that direction, the posses- 
sion was delivered to the acquiring depart- 
ment by the Revenue authorities. At the 
end of the report in the Patwari’s Roznam- 
cha, it is stated that loud publication has 
been got done in the village through Rup 
Singh. Thus the allegations in the petition 
that the substance of the notification was 
not published in the locality was correct. 
The aforesaid observations were made by 
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the learned Judge in the said circumstances. 

. Reliance was placed by Mr. Chhibbar on 
the following observations of their Lord- 
ships of the Supreme Court in Smt. Soma- 
wae v. State of Punjab, AIR 1963 SC 
151:— 


“A notification under sub-section (1) ‘of 
Section 4 is a condition precedent to the 
making of notification under sub-section (1) 
of Section 6. If the Government, therefore, 
takes a decision to make such a notification 
and, thereafter, takes two further decisions, 
that is, to dispense with compliance with 
the provisions of Section 5-A and also to 
declare ‘that the land comprised in the noti- 
fication is in fact needed for a public pur- 
pose, there is no departure from any pro- 
vision of the law even though the two noti- 
fications are published on the same day. “In 
the present case the preliminary declaration 
under Section 4 (1) was made on August 18, 
1961 and a declaration as to the satisfaction 
of the Government on August 19, 1961, 
though both of them were published in the 
Gazette of August 25, 1961. The prelimi- 
nary declaration as well. as the subsequent 
declaration are both required by law to be 
published in the Official Gazette. But the 
law does not make the prior publication 
of notification under sub-section (1) of Sec- 
tion 4, a condition precedent to the publica- 
tion of a notification under sub-section (1) 
of Section 6. Where acquisition is being 
made after following the normal procedure 
the notification under the latter section 
will necessarily have to be published sub- 
sequent to the notification under the former 
section because in such a case the obser- 
vance of procedure under Section 5-A is 
interposed between the two notifications. 
But where Section 5-A is not in the way 
there is no irregularity in publishing those 
notifications on the same day.” 


5-6. The learned counsel for the peti- 
` tioner submits that the notifications under 
Sections 4 and 6.may be published in the 
same Gazette on the same date but before 
publication of notification under Section 6 
of the Act, the public notice as required 
by Section 4 should be issued and in case 
no such notice has been issued, the notifica- 
‘tion under Section 6 will be bad. I am un- 
able to accept this contention of the learn- 
ed counsel for the petitioner in view of the 
law laid down by their Lordships of the 
Supreme Court in Smt. Somawanti’s case, 
AIR 1963 SC 151 (supra). Similar observa- 
tions were also made-in Vijay Cotton and 
Oil Mills Ltd. v. State of Gujarat, (1969) 
1 SCY 697. It rather appears improbable 
that notifications under Sections 4 and 6 
may be published on. the same day in com- 
pliance with Section 4, substance of notifi- 
cation be given before publication of notice 
under Section 6 of the Act. It may be 
mentioned that in the case before me the 
notification was published in Gazette on 


Inderjit Singh v. State R. N. Mittal J). 


[Prs. 4-7] P. & H. 375 
March 17, 1972, and the writ peti- 
tion was filed by the petitioner on 


March 18, 1972. In the said petition, a 
Civil Miscellaneous Application No. 1951 of 
1972 was filed under Rule 1-A (v), Chap- 
ter 4-F (b) of the High Court Rules and 
Orders, Volume V, and Section 151 of the 
Code of Civil Procedure, for dispensing 
with the notices as required to. be given 
under the aforesaid rule. In the said appli- 
cation, it was stated by the petitioner: that 
respondents Í to 4 through their subordinate 
officers were taking immediate steps to 
actually and physically dispossess from the 
Jand in dispute, which is in his cultivating’ 
possession and on which his crops were 
standing. Even a single day’s time was not 
given to the State to give public notice as 
required by sub-clause (1) of Section 4 of 
the Act. On March 20, 1972, the Motion 
Bench ordered “Notice of motion returnable. 
for March 30, 1972. Dispossession of the 
petitioner from his land stayed till ten. 
Dasti”. The stay order continues till today. 


7. The learned counsel for the peti- 
tioner has then relied on a ‘Single Bench 
judgment of this Court in Bir Singh v. 
The State of Punjab, (Civil Writ No. 478 of 
1971) decided by S. S. Sandhawalia, J., on 
8-2-1972 (Punj). In that case also notifica- 
tions under Sections 4 and 6 of the Act 
were issued on October 16 and November 
5, 1970 respectively. The petitioner came 
to know about the aforesaid. notification for - 
the first time on February 7, 1971. The 
learned counsel for the State had conceded 
in that case in the Court, that no publicity 
was made of the notification as required by 
the Act. In those circumstances, the. learn- 


` ed Single Judge quashed the acquisition pro- 


ceedings commenced by the aforesaid notifi- 
cations. The two cases cited by. the learn- 
ed counsel for the petitioner are materially 
differentiable on facts from the present case. 
In this case, firstly, the writ has been filed 
as stated above on the next day of publi- 
cation of the notifications in the Gazette, 
Secondly, the State in its return has stated 
that before’ taking possession, it will cause 
public notice of the substance of the notifi- 
cation published. In my view, if the notices 
under Sections 4 and 6 read with Section 17 
are published in the Official Gazette onthe 
same day, it is not necessary that the public 
notice should be given of notification under 
Section 4 of the Act, before the publication 
of the notification under Section 6 of the 
Act in the Official Gazette. In such an 
eventuality; the public notice can be given 
subsequent thereto.” Gurdit Singh and Bir 
Singh’s cases have been decided on the pe- 
culiar facts and the observations made there- . 
in are not applicable in the present case. It . 

was not pressed before the learned Judges 
deciding those cases that the public notices 
of the substance of the notification should 
have been given after the publication of pre- 
liminary notification under Section 4 and 
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notification under Section 6 of the Act read 
with Section 17, in case they were issued 
on the same day. The learned counsel for 
the respondents has placed reliance on a 
Division Bench judgment of this Court in 
Gulzar Singh v. State of Punjab (Civil Writ 
No. 243 of 1972 (Punj)), decided on 6-4- 
1972 by S. S. Sandhawalia and M. R. 
Sharma, JJ., wherein the learned Judges 
overruled the decision in Satnam Singh v. 
State of Punjab, 1969-71 Pun LR 345. He 
submits that there were also similar obser- 
yations in Satnam Singh’s case as have been 
made in Gurdit Singh’s case and as Satnam 
Singh’s case has been overruled, therefore, 
Gurdit Singh’s case shall also be deemed to 
have been overruled by the learned Division 
Bench. I asked the learned counsel for the 
respondents to read from the judgment in 
Guljar Singh’s case where the matter re- 
garding public notice of the substance of the 
notification has been dealt with. He was 
unable to point out any para in the aforesaid 
judgment of the learned Division Bench. In 
fact, the- learned Division Bench did not de- 
cide this matter at all. There were certain 
other matters also which were decided by 
the learned Single Judge in Satnam Singh’s 
case and only those matters were decided by 
the learned Division Bench in Gulzar Singh’s 
case. In the circumstances, I am unable to 
agree with the contention of the learned 
counsel for the State that the decision in 
Gurdit Singh’s case has been overruled by 
the learned Division Bench in Gulzar Singh's 
case. No reference has been made in that 
_ judgment of Gurdit Singh’s case. 

i 8. The learned counsel for the State 
alsa states that the public notice is not ne- 
cessary if urgency provisions under Sec- 
tion 17 of the Act are invoked. I am un- 
able to accept this contention also in view 
of the observations in Gurdit Singh’s case, 
73 Pun LR 592 = (AIR 1972 Punj 12). 


9. For the reasons recorded above, 
I accept this petition to the extent that the 
State will not take possession of the. proper- 
ty unless public notice is given at conve- 
nient places in the locality regarding the 
substance of the notification under Section 4 
of the Act, but, in my view, it is not neces- 
sary to quash notifications under Sections 4 
and 6 of the Act. In the circumstances of 
the case I make no order as to costs. 
Order accordingly. 
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Raghbir Singh v. State 


ALR, 


Index Note: — (A) Punjab Gram Pan- 
chayat Act (1961), Section 105 — Liability 
of Panch for the loss caused to Panchayat 
property due to negligence — Section consis- 
tent with the policy and purpose of the Act 
— No contravention of Article 14 — (X-Ref: 
Constitution of India, Article 14). 

(Para 19} 


Index Note: — (8) Punjab Gram Pan- 
chayat Act (1961), Section 105 —— Section 
does not suffer from excessive delegation. 


Brief Note: — (B) Though Section 105 
does not state the upper limit to the pecu- 
niary jurisdiction which the District Pancha- 
yat Officer can exercise in the matter of as- 
sessment of loss caused to the Panchayat, the 
power has to be exercised by him pursuant 
to the gravity of the neglect or misconduct 
of the concerned defaulting Panch after giv- 
ing him an opportunity to show cause. And 
as the assessment of the loss is a judicial or 
quasi-judicial process, there are enough safe- 
guards provided in it for due exercise of the 
power conferred. The section thus cannot 
be said to be invalid for excessive delegation 
of powers. (Paras 25, 26, 27) 


Index Note: — (C) Punjab Gram Pan- 
chayat Act (1961), Sections 99 (2); 195 — 
Simultaneous actions under the said sections 
— Not prohibited by the Act. (Para 28) 


Cases Referred: Chronological Paras 


1972 Pun LJ 172 = 74 Pun LR 239, 
Karnal Co-op. Farmers Society Ltd., 
Pehowa v. State of Haryana 31 

1971 Pun LY 183 = 1971 Cur LJ 
421, Vatoo Ram v. State of Haryana 26 

1971 Pun LJ 559, Inder Singh v. State 
of Haryana l 26 

AIR 1970 Punj and Har 9 = 71 Pun 
LR 625 (FB), State of Punjab v. 
Bhagat Ram Patanga . 27 

AIR 1968 Punj 47 = 1966 Cur LI 
848, Roshanlal Sharma v. Union of 


India 20 
1968 Cur LJ 936, Mehta Harbans Singh 
v. State of Punjab 11 


AIR 1967 SC 1458 = (1967) 3 SCR 

28, State of Andh. Pradesh v. Nalla 

Raja Reddi 10 
AIR 1966 SC 1942 = (1966) 3 SCR 

682, B. N. Nagarajan v. State of 

Mysore 20 
AIR 1965 SC 1518 = (1965) 2 SCR 

858, Ram Dial v. State of Punjab ` 27 
AIR 1965 All 412 = 1965 (2) Cri 

LJ 326, Ulwar Singh v. State 31 
AIR 1965 Mys 170, Bhuvaneswariah 

v. State 16 
AIR 1963 Ker 31 = 1962 Ker LJ 

1312, V. Padmanabha Ravi Varma 

Rajah v. State of Kerala 12 
AIR 1963 Ker 155 = 1962 Ker LJ 

1432, V. Padmanabha Ravi Varma 

v. Dy. Tahsildar, Chittur 12 
AIR 1962 SC 316 = 1962 (1) Cri LI 

364, Collector of Customs, Madras 


v. Nathella Sampathu Chetty 23, 25 
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AIR 1961 SC 552 = (1961) 3 SCR 
77, Kunnathat Thathunni Moopil 
Nair v. State of Kerala 10 
AIR. 1960 SC 457 = 1960 Cri LI 654, 
Kangshari Haldar v. State of West 
Bengal 7 
AIR 1959 All 192 = 1958 All LJ 857, 
Raghavendra Kirpal v. Municipal 
Board, Hapur 14 
AIR 1958 SC 398 = 1958 SCR 735, 
Nagendra Nath Bora v. Commr. of 


Hills Divn. 27 
AIR 1957 Assam 1 = 8 STC 537, 

Bharat Automobiles, Gauhati v. ` 

State 15 
AIR 1956 SC 479 = 1956 SCR 267, 


Bidi Supply Co. v. Union of India i5 
AIR 1955 SC 549 == (1955) 2 SCR 

225, Ram Jawaya Kapur v. State of 

Punjab 20 


Anand Sarup with U. S. Sahni, for Peti- 
tioners, D. S. Lamba, Dy. Advocate-General 
(Haryana) and Surrinder Sarup, for Respon- 
dents. 


ORDER:— Civil Writ Petitions 
Nos. 2123 and 2124 of 1972, which have 
been filed under Articles 226 and 227 of the 
Constitution of India, are being disposed of 
by this judgment. The questions of law and 
fact raised in these two petitions are almost 
the same and can be conveniently dealt with 
together. 


2. The petitioners in each case were, 
at the relevant time, the members of the 
Gram Panchayat of village Pehowa, tahsil 
Guhla in Karnal district; Raghbir Singh 
petitioner No. 1 being the Sarpanch. The 
land mentioned in paragraph 1 of the peti- 
tion in each case had vested in the Gram 
Panchayat under the Punjab Vilage Com- 
mon Lands (Regulation) Act of 1953 (Pun- 
jab Act No. 1 of 1954) which was repealed 
by and then at the same time re-enacted as 
an Act of the same name in 1961 (Punjab 
Act No. 18 of 1961). These lands had been 
leased out in 1950-51 by the Collector under 
the East Punjab Utilisation of Lands Act, 
1949, for a period of twenty years. The 
land described in Civil Writ No. 2124 of 
1972 had been leased out to the Karnal Co- 
operative Farmers Society Limited while the 
lessees of the land in the other case were 
some private persons. These lessees filed 
separate civil suits in June, 1971, against tbe 
Gram Sabha, Pehowa for a declaration that 
they had become owners of the land and that 
the Gram Sabha should be restrained from 
interfering with their possession. The Gram 
Panchayat and the Sarpanch were shown as 
the executive body entitled to defend the 
suits on behalf of the Gram Sabha. Annex- 
ure ‘A’ to the Civil Writ Petition in each 
case is a copy of the plaint filed in the res- 
pective civil suits. 

3. Both these suits were decreed on 
the admission of the petitioners and they 
claim that they had been authorised by a 
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resolution (Annexure ‘B’, dated 28-6-1971) 
of the Gram Panchayat to suffer decrees 
being passed in both these cases. It may, 
however, appear that the petitioners were the 
only members present in the meeting in which 
these resolutions were said to have been 
passed by the Gram Panchayat and three or 
four other Panchas were not present. The 
petitioners were also members of the Co- 
operative Society in whose favour the lease 
of the land which is the subject-matter of 
the dispute in Civil Writ No. 2124 of 1972 
had been granted. The petitioners were, 
therefore, admitting a claim of the Society of 
which they themselves were members and 
they were suffering a decree to be passed in 
their own favour. The question that had 
been raised by the lessees in both suits was 
whether the land in dispute had rightly vest- 


_ed in the Gram Panchayat and this would 


have depended on an interpretation and ap- 
plication to the facts of the case of the 
complicated definition of the expression, 
“shamilat deh” as given in Section 2 (g) of 
the Punjab Village Common Lands (Regu- 
lation) Act of 1961. The expression had 
not been defined in the earlier Act of the 
same name passed in 1953/1954. A muta- 
tion order about such vesting of the shami- 
Jat land in the Gram Panchayat had been 
attested in 1957 and this mutation order was 
being challenged by the lessees after a period 
of about fourteen years. Section 3 (1) of 
Punjab Act No. 18 of 1961 revesting in the 
owners the lands not coming within the 
definition of “shamilat deh” had also come 
into force about ten years earlier. If the 
Gram Panchayat was actually conceding that 
there was no proper vesting of the land in 
their favour then they were making them- 
selves functus officio to admit as Panchas 
any claim to land not vesting in them. There 
is, therefore, a good deal to be said in sup- 
port of the responders’ plea that the reso- 
lution passed by the petitioners as members 
of the Gram Panchayat and the decree that 
they suffered in their own favour were col- 
lusive in nature. This decree would have 
enured for the benefit of the petitioners in 
the suit filed by the Co-operative Society of 
which petitioners were members along with 
some others. Apart from the merits of the 
plaintiffs’ case in the two civil suits, the peti- 
tioners had acted in utter disregard of the 
provisions of Section 67 (1) of the Punjab 
Gram Panchayat Act, 1952 (Punjab Act 


` No. IV of 1953) which debar any member 


of a Panchayat from taking part in any judi- 
cial proceeding in which he or his employer 
or employee or partner or relative is a party 
or in which any such Panch is personally 
interested. By authorising one of themsel- 
ves to admit judgment in these cases, the 
petitioners had gained a personal advantage 
at the expense of the public whose interests 
they were supposed to protect in their posi- 
tion of trust and responsibility as members 
of the Panchayat, 
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4, In view of these acts of malfea- 
sance or misfeasance, the State of Haryana 
Tespondent No. 1 proceeded to appoint an 
Administrator for the Gram Sabha area 
under Section 99 (2) of the Punjab Gram 
Panchayat Act, 1952 by its order, dated 
21-11-1971 (Annexure ‘C}. The petitioners 
had filed Civil Writ Petition No. 195 of 1972 
against that- order. The Government had 
given as an undertaking that the order would 
be withdrawn and that a fresh order under 
the same section would be passed after hear- 
ing the petitioners. The writ petition had 
accordingly been dismissed as withdrawn. 
The petitioners had shown cause against the 
second notice (Annexure ‘D’) dated, 20-4- 
1972 under Section 99 (2) ibid and the ques- 
tion whether the petitioners had failed in 
their duty to safeguard the interests of the 
Gram Panchayat was said to be under the 
consideration of the State Government, res- 
pondent No. 1 in those proceedings. It is 
one of the grievances of the petitioners that 
the Block Development and Panchayat Offi- 
cer (respondent No. 2) a junior officer had 
simultaneously with those proceedings, taken 
action against the petitioners under Sec. 105 
of the Punjab Gram Panchayat Act, 1952, to 
enforce the petitioners’ civil liability for the 
loss alleged to have been caused to the 
Panchayat by the petitioners’ neglect and 
misconduct. The show-cause Notice, dated 
4-4-1972 (Annexure ‘E’) was received by the 
petitioners from respondent No. 2 in this 
connection. It was mentioned, inter alia, in 
this notice, that by admitting judgment in 
the two civil suits the petitioners had caused 
the Panchayats a loss which has been as- 
sessed in paragraphs Nos. 5 and 6 of the 
notice at a sum of Rs. 37,45,000/- but it has 
not been indicated how the tentative rate of 
Rs. 8,000/- per acre had been worked out. A 
note under this document, offers to allow 
the petitioners an inspection of records on 
any working day for the purpose of prepar- 
ing their reply, which was to be sent by 
them positively within fifteen days of the re- 
ceipt of the notice. There is no. indication 
in this note that the petitioners would have 
an opportunity of being heard or of pro- 
ducing any evidence in their defence of a 
claim running into several lakhs of rupees. 


5. The petitioners sent a reply (An- 
nexure ‘F’) dated 21-4-1972 through their 
counsel. It would not be wrong to say that 
this reply breathes defiance and calls in ques- 
tion the authority of respondent No. 2 to 
take any action under Section 105 of the 
Gram Panchayat ` Act, 1952. Respondent 
No. 2 may, therefore, appear to have been 
piqued into passing the impugned orders (An- 
nexures ‘G’, H’, ‘J’ and. K’), dated 27-5- 
1972, without any .further ceremony or for- 
mality, though it is mentioned in the last 


paragraph of this order that the petitioners . 


had been given an opportunity to inspect 
the records and to produce their evidence 
and that they had failed to avail of the op- 
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portunity. By these orders, each of the peti- 
tioners has been held individually liable. to 
pay amounts varying between rupees seven 
to ten lacs as the loss occasioned to the 
Panchayat by admitting judgment in the two 
suits. Petitioners were called upon to depo- 
sit these amount within one month, failing 
which recovery was threatened to be effect- 
ed as if the amounts were arrears of land 
revenue, 


6. Shri Anand Swaroop, the learned 
counsel for the petitioners, challenges these 
orders on the following grounds:— 

(i) Section 105 of the Punjab Gram 
Panchayat Act is ultra vires and violative 
of Article 14 of the Constitution of India 
as it vests a very junior officer with drastic 
and arbitrary powers without providing any 
sufficient procedural safegurads; 


Gi) Respondent No. 2 had no jurisdic- 
tion to take action against the petitioners 
under this section and there has been no 
proper delegation of powers in his favour 
under Section 95 of the Act; 

(iii) Proceedings could not have been 
taken against the petitioners simultaneously 
under Section 105 when proceedings were 
already pending against them under Sec. 99 
(2) of the Act; 

(iv) The State Government, respondent 
No. 3, cannot call in question the bona fides 
of the resolution passed by the Panchayat 
authorising the petitioners to admit judgment 
in the civil suits; 

(v) The assessment of the loss by res- 
pondent No. 2 is arbitrary and whimsical 
and does not proceed on any rational basis; 

(vi) The impugned orders are bad in 
law as they do not give the grounds on 
which they proceed and that an appeal 
against these non-speaking orders would be 
an illusory remedy. 

7. Before proceeding to consider the 
vires or constitutionality of any statutory 
provision or the action taken thereunder 
one has to keep in mind the scheme and pur- 
pose of enacting the piece of legislation in 
which the provision occurs. In Kangshari 
Haldar v. State of West Bengal, AIR 1960 
SC 457, their Lordships were pleased to ob- 
serve as follows:— : 

“In considering the validity of the im- 
pugned statute on the ground that it vio- 
lates Article 14 it would first be necessary 


. to ascertain the policy underlying the statute 


and the object intended to be achieved by 
it. In this process the preamble to the Act 
and its material provisions can and must be 
considered. Having thus ascertained the 
policy and the object of the Act the Court 
should apply the dual test in examining its 
validity: Is the classification rational and 
based on intelligible differentia; and, has 
the basis of differentiation any rational nexus 
with its avowed policy and object? If both 
these tests are satisfied, the statute must be 
held to be valid; and in such a case the 


consideration as to whether the same result 
could not have been better achieved by ad- 
opting -a different classification would be 
foreign to the scope of the judicial enquiry. 
If either of the two tests is not satisfied, 
the statute must be struck down as violative 
of Article 14. 

In applying the said principles to the 
different sets of facts presented by different 
cases emphasis may shift and the approach 
may not always be identical, but it is ine- 
vitable that the final decision about the 
vires of any impugned provision must de- 
pend upon the decision which the Court rea- 
ches having regard to the facts and circum- 
stances of each case, the general scheme of 
the impugned Act and the nature and effect 
of the provisions the vires of which are 
under examination. 


If any state of facts can reasonably be 
conceived to sustain a classification, the exis- 
tence of that’ state of facts must be assum- 
ed.” 


8. The statement of objects and rea- 
sons, for enacting Punjab Act No. IV of 
1953, as published in Punjab Gazette Extra- 
ordinary, dated 28-7-1952, was as follows:— 


“In view of the emphasis placed on the 
development and encouragement of Pancha- 
yats in our new Constitution where a speci- 
fic directive is given for this purpose in Arti- 
cle 40 thereof, the Punjab Gram Panchayat 
Bill, 1952, is presented to the Assembly.’ . 


Under this Bill it would be the respon- 
sibility of this Government to establish 
a Gram Sabha and a Panchayat in each vil- 
lage or, in some cases, in a group of villages 
where the individual villages are too small. 
This replaces the past practice of establish- 
ing a Panchayat in selected villages only. In 
consequence of the new Panchayat Law, the 
electorate will include the entire adult popu- 
lation of the village although in the past only 
adult males constituted the electorate. It is 
envisaged that the entire electorate will form 
a Gram Sabha and the Panchayat would be 
the name only of its Executive Committee. 
The administrative and judicial powers of 
the new Panchayats are going to be consi- 
derably larger than in the past and will 
cover almost the entire social needs of the 
village community. For the performance of 
these duties, it is imperative to provide legal 
powers for the Panchayats for the levy of 
taxes. xX x x x 

x x x x 
x x x x” 


9. According to the preamble, the 
Act was intended to provide for better ad- 
ministration in the rural areas of Punjab by 
the Panchayats. Chapter II of the Act pro- 
vided for the demarcation of Sabha areas 
and the establishment and constitution of 
Gram Sabhas and Gram Panchayats for such 
areas. Panchayats were invested with crimi- 
nal, civil and revenue jurisdiction in certain 
judicial matters, and had many trappings of 
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a Court. (Chapters IV, V, Sections 53, 72, 
73, 79 etc.). They were to follow a sum- 
mary procedure and the provisions of the 
Codes of Civil and Criminal Procedure and 
the Evidence Act were not applicable. (Sec- 
tion 66). Legal practitioners were debarred 
from appearing before these Panchayats. 
(ection 69). The Panchayats exercised a 
number of administrative and executive 
powers and had the management and con- 
trol of a number of public institutions and 
lands reserved for common purposes. (Chap- 
ter ITD. Powers of taxation had also been 
conferred on these Panchayats by Chapter 
VII in general and Section 82 in particular. 
It was natural that some measures of control 
should have been provided over the Pan- 
chayats and their members who had been 
placed in positions of trust and responsibility 
and who wielded such extensive powers in 
judicial, administrative and fiscal matters. 
Section 99 provided for cases where the Pan- 
chayat made defaults in the performance of 
any of its duties other than judicial functions 
or failed or was found incompetent to ad- 
minister the property entrusted to its care 
in the best interests of the inhabitants of the 
Sabha area. The State Government or the 
district authorities could intervene in such 
cases and have the acts of omission perform- 
ed through any person or to appoint an ad- 
ministrator in case of panchayat’s failure or 
incompetence to manage or administer its 
property. Under Section 102, the Panches 
could be removed from office by the State 
Government and the Deputy Commissioner 
could pass orders for suspension of a Panch 
during the pendency of an enquiry by the 
Government. In cases of persistent default 
or incompetence of the Panchayat as a body, 
action could be taken under Section 103 to 
suspend, supersede or abolish it. Under Sec- 
tion 105, a member of a Gram Panchayat 
could be held liable for loss, waste or mis- 
application of any money or property be- 
longing to the Panchayat if the loss etc., had 
been occasioned by any: neglect or miscon- 
duct of that member. It cannot be said that 
all these were harsh measures because Sec- 
tion 104 protected the Panches against any 
legal proceedings in civil, criminal or reve- 
nue Courts in respect of any official acts 
done by them in good faith in exercise of 
the powers conferred by the Act. A Panch’s 
liability for loss etc., could not be enforced 
after the expiry of a certain period of limi- 
tation and machinery had been provided for 
the assessment of the loss after giving the 
Panch an opportunity to explain. The per- 
son aggrieved had also the right to file an 
appeal against the order assessing his liabi- 
lity for the loss etc. 


10. Sarvashri Anand Swaroop and 
Sahni, the learned counsel for the petitioners, 
have cited before me a number of rulings in 
support of submission No. 1 as enumerated 
in the earlier part of this judgment. Most 
of these rulings relate to taxation matters 
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and involve the interpretation of special 
enactments and certain entries in the three 
lists given in the Seventh Schedule of the 
Constitution of India. These rulings may 
not, therefore, appear to be strictly applic- 
able to our case. -It would, however, be 
only fair to the petitioners that these rulings 
should be briefly referred to or discussed in 
passing. Starting with the rulings of the 
Supreme Court, I would try to deal with 
these cases separately in the order of their 


importance. The first ruling to be cited by 
Shri Anand Swaroop is in the case of 
Kunnathat Thathunni Moopil Nair v. The 


State of Kerala, AIR 1961 SC 552. The 
constitutionality of Sections 4, 5-A and 7 of 
the Travancore-Cochin Land Tax Act No. 15 
of 1955, as amended by Act No. 10 of 1957, 
was under the consideration of the Court 
in that case. Section 5-A was held to be 
unconstitutional because it was found to im- 
pose an unreasonable restriction on the right 
to hold property; a fundamental right safe- 
guarded’ by Article 19 (1) (Œ) of the Consti- 
tution. The Act was found to be silent as 
to the machinery and procedure to be fol- 
lowed in making the assessment and to leave 
these matters to the unguided discretion of 
the Executive. The whole thing, from be- 
ginning to end, was found to have been 
treated by the Legislature as a purely admin- 
istrative matter, completely ignoring the 
legal proposition that the assessment of a tax 
on person or property was a quasi-judicial 
matter. No obligation had been placed on 
the Government -by the provisions of that 
Act to undertake .survey proceedings within 
any specified period. with the result that the 
land-holder could be subjected to repeated 


assessments on conjectural basis. No proce-. 


dure had been laid down for giving the 
assessee a notice or for rectifying the mis- 
takes of the assessing authority or for ob- 
taining the opinion of a superior Court on 
questions of law as is the usual practice in 
taxation statutes. The absence of any such 
procedure was found not to cast any duty 
on the assessing authority to act judicially 


and no right of appeal had been provided ' 


against his orders. In the present case, no 
fundamental rights of the petitioners are 
threatened unless they were to claim that 
they had the right guaranteed by the Cons- 
titution to misconduct themselves as Pan- 
ches or to ignore their duties and that they 
enjoyed immunity against the enforcement 
of their liability to making good the loss 
or waste occasioned by their neglect or mis- 
conduct. All the procedural safeguards that 
were found to be missing in the Act impugn- 
ed in the case cited have teen provided in 
Section 105 of Punjab Act No. IV of 1953, 
which is being impugned in the present case. 
The ruling cited is, therefore, of no material 
help to the petitioners. The next to be 
cited was another Supreme Court ruling in 


The State of Andhra Pradesh v. Nalla Raja 
Reddy, AIR 1967 SC 1458. In this case, the 


_— 
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vires of Sections 3 and 4 of the Andhra Pra- 
desh Land Revenue (Additional Assessment) 
and Cess Revision Act No. 22 of 1962 bad 
been challenged. It was found that no classi- 
fication based on the quality or productivity 
of the soil had been laid down for the pur- 
poses of levying the cess and that the whole 
scheme of the ryotwari settlement had been 
upset by the Act and a minimum flat rate 
was fixed for dry lands without reference 
to quality or fertility of the soil. Moreover, 
the whole imposition of assessment had been 
left to the arbitrary discretion of the off- 
cers not named in the Act and that the as- 
sessee had no remedy for questioning the as- 
sessment. This ruling has also no applica- 
tion to the facts of our case. The liability 
for making good the loss would depend on 
a finding about the Panchas having miscon- 
ducted themselves or neglected their duties 
and the amount of their liability is to de- 
pend on the loss, actually incurred by the 
Panchayats or the residents of the Sabha 
area for whose benefits the Panchayat was 
supposed to be administering or managing 
the shamlat land in a fiduciary capacity as 
trustees. 


1L Shri Anand Swaroop had then 
cited before me a Single Bench decision of 
this Court in Mehta Harbans Singh v. 
State of Punjab, 1968 Cur LJ 936 (Punj). 
Section 6 of the Punjab Land Revenue 
(Amendment) Act of 1956 which inserts Sec- 
tion 48-B in Punjab Land Revenue Act was 
struck down on the ground that it prescrib- 
ed only the maximum limit of the tax at 25 
per cent and that it was open to the assess- 
ing offcer concerned to levy 1 per cent in 
one case and 25 per cent in another. This 
was described to be too arbitrary a power 
which could not be upheld. In our case, 
the assessment of loss would depend on the 
extent to which the petitioners were found 
to have neglected their duties or to have 
misconducted themselves as members of the 
Gram Panchayat. Proper procedure for the 
assessment of the petitioners’ liability having 
been laid down, there is no discrimination 
of the type which was found to exist in this 
ruling. 

12. Two Single Bench decisions of 
the Kerala High Court in V. Padmanabha 
Ravi Varma v. Dy. Tahsildar Chittur, AIR 
1963 Ker 155 and V. Padmanabha Ravi Varma 
Rajah v. State of Kerala, AIR 1963 Ker 31 
were then cited by Shri Anand Swaroop. 
The taxing statutes under consideration in 
both cases were found to have imposed a 
levy at a uniform rate per acre of land which 
had no reference to the actual or potential 
productivity of the land. The Hon’ble 
Judges were of the opinion that tax on land 
whether known as land revenue or by any 
other name must have reference to the ac- 
tual or potential productivity of the land. 
A tax at a uniform rate per acre without 
having regard to the annual rental value 
was struck down in these cases. The classi- 
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fication of lands were found ultimately to 
result in a uniform levy per acre without 
any relation to income. This was describ- 
ed as a non-judicial approach in matters of 
assessment, levy and collection of taxes. 


13. For reasons given earlier, both 
these rulings are found to be unhelpful to 
the petitioners. ` 


14. In Raghavendra Kirpal v. Muni- 
cipal Board Hapur, AIR 1959 All 192, the 
petitioners were challenging the imposition 
of a water tax by the Municipal Board of 
Hapur, under the U. P. Municipalities Act. 
Sections 131 to 135 of tbat Act lay down 
the procedure which had to be followed by 
the Board before imposing a tax. Nobody 
disputes before me the proposition of law 
that no tax could be said to have been 
validity imposed unless the complicated pro- 
cedure laid down by these sections had been 
followed. The question that had arisen in 
that case was whether or not the Board had 
followed that procedure before imposing the 
water tax. The Government was not allow- 
ed to arrogate to itself the exclusive power 
of deciding a question of law of this nature. 
This was a case which had arisen on its own 
peculiar facts, which are quite different from 
the facts of the case now before us. 


15. In Bharat Automobiles, Gauhati, 
v. State of Assam, AIR 1957 Assam 1, the 
question of validity of Section 29 of the 
Assam Sales Tax Act, 1947, came up before 
a Division Bench. It was found that the 
section enables the Commissioner to require 
a dealer not ordinarily liable for registration 
under the Act to get himself registered be- 
cause he sold goods which he had obtained 
from outside the State. The liability to pay 


sales tax on such sales applied to dealers` 


who sold goods obtained from outside the 
States and who were not ordinarily liable to 
registration under the Act. The only safe- 
guard provided did not protect the dealer 
from a situation where arbitrary victimisa- 
tion by the assessing authority was possible. 
Their Lordships, following the case of Bidi 
Supply Co. v. Union of India, AIR 1956 
SC 479, were pleased to strike down the sta- 
tutory provision with the following observa- 
tions:— 

“It has been often recognised that the 
Legislature can confer upon a person or 
body of persons large powers for the pur- 
pose of administering an Act; but it must 
prescribe the principles according to which 
these powers are to be exercised. 


If there is complete absence of rules 
guiding and controlling the exercise of dis- 
cretion by the person or body of persons, 
then the power conferred must be declared 
to be arbitrary and unreasonable. There- 
fore, the power conferred upon the Commis- 
sioner by virtue of Section 29 of the Act, 
has the potency of being exercised with un- 
just discrimination, and whatever might 
have been the validity of such authority be- 
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fore the Constitution of India, such power, 
which is capable of being used with discri- 
mination in favour of or against particular 
individuals, would be void and inoperative 
under Article 14 of the Constitution.” 


16. Nobody can possibly dispute the 
correctness of these observations but they 
are hardly applicable to the facts of the case 
now before us. Another Division Bench 
ruling of the Mysore High Court in P. 
Bhuvaneswariah v. State of Mysore, AIR 
1965 Mys 170, is also distinguishable on 
similar grounds. A levy under Mysore 
Building Tax Act, 1963, was found not to 
conform to any known principles of taxation 
as the incidence of the tax fell unevenly on 
things similar. The floorage basis adopted 
by the taxing authority was not only un- 
scientific but was arbitrary and mechanical. 
The classification adopted was haphazard 
and the burden could have been heavy in 
some cases and light in the others. The 
classification was not rational to the purposes 
of the Act and was held to be void as it 
did not conform to the constitutional re- 
quirements embodied in Article 14. 


17. Keeping in mind the general cri- 
teria laid down by the rulings cited on be- 
half of the petitioners, let us now see how 
far the statutory provision impugned in out 
case can stand the acid test. It would be 
appropriate to have before us that provision 
in the exact words in which it has been en- 
Section 105 of the 
Punjab Gram Panchayat Act, 1952, of which 
the vires have been challenged, runs as fol- 
lows:— ; 

“105. Liability of members. 

(1) Every member of a Gram Panchayat 
shall be liable for the loss, waste or misap- 
plication of any money or property belong- 
ing to that body if such loss, waste or mis- 
application is a consequence of his neglect or 
misconduct while a member. 

(2) The District Panchayat Officer con- 
cerned may, on the application of a Gram 
Panchayat or otherwise and, after giving the 
member concerned an opportunity to ex- 
plain, assess by order in writing the amount 
due from him on account of such loss, waste 
or misapplication. 


(3) Any person aggrieved by an order 
made under sub-section (2) of this section 
may, within one month of the date of such 
order apply to the Deputy Director of Pan- 
chayats to have it set aside and the Deputy 
Director of Panchayats may suspend the 
execution of the order upon such terms as 
to costs, payment into Court or otherwise, 
as he thinks fit; but subject to the result of 
such application, if any, the order shall be 
conclusive proof of the amount due. 

` (4) Notwithstanding anything contained 
in this section, no person shall be called upon 
to explain why he should not be required 
to make good any loss, after the expiry of 
four years from the occurrence of the loss, 
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waste or misapplication, or after the expiry 
of one year from the ceasing to be a mem- 
ber, whichever is earlier.” 

18. . Sub-section (1) of this section 
may seem to lay down the substantive law 
and to mention the circumstances in which 
a Panch would render himself liable for 
making good the Joss or waste occasioned 
by his neglect or misconduct. It cannot be 
said that the officer or the authority con- 
cerned could at his whim proceed against 
any Panch as the section lays down that the 
officer or authority has first to be satisfied 
about a Panch having misconducted himself 
or neglected his official duties. The liability 
may also appear to be commensurate with 
the gravity of the misconduct or the neglect 
and only the loss or waste which can be 
directly attributed to the misconduct etc. can 
be recovered from the Panch. If the mem- 
bers of the Gram Panchayat were to enjoy 
some protection against legal preceedings in 
respect of the acts done by them in good 
faith then it was necessary that some action 
could be taken by the Department for keep- 
ing the Panches on the path of rectitude and 
from preventing them from going astray. 

19. This sub-section is, therefore, 
consistent with the policy and purpose of 
the parent legislation and the classification 
is not only rational but is based on inteli- 
gible differentia. There is a rational nexus 
ew the avowed policy and object of the 

ct. i 


29. Sub-section (2) of Section 105 
tben makes provision for the macbinery by 
which the above law is to be administered. 
It begins with appointing or constituting a 
special forum or tribunal for the determina- 


tion of the liability of the defaulting Panch. . 


There has been a good -deal of argument 
with regard to the competency or the eli- 
gibility of the offcer who has been invested 
with powers under this section and the low 
rank from which he is supposed to have been 
recruited. J have not been referred to any 
section in that Act or the statutory rules 
framed thereunder which may seem to autho- 
rise the appointment of an officer with the 
designation of the District Panchayat’ Officer 
or the authority by whom such an officer 
could be appointed. The appointment of a 
District Panchayat Officer may, therefore, ap- 
pear to have been left to the residuary ex- 
ecutive powers of the State. Where the legis- 
lature has provided for an appointment to 
be made in a particular manner then the 
executive authorities have'to conform to the 
law or the rules framed on the subject, but 
if no provision has been made by law for 
an appointment, the general executive autho- 
rity of the State could be invoked for car- 
rying out the purposes of the Act. Sub- 
section (2) of S. 105 assumes or takes it for 
granted that there would be an officer of the 
designation of a District Panchayat Officer. 
No rule or law has been brought to my 
notice which may seem to debar the ap- 
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pointment of any such officer by the Gov- 
ernor in exercise of the executive powers of 
the State Government. As observed by theip 
Lordships of the Privy Council in Ram 
Jawaya Kapur v. State of Punjab, (1955) 2 
SCR 225 = (AIR 1955 SC 549), it may not 
always be possible to frame an exhaustive 
definition of what executive function means 
and implies. Ordinarily the executive power 
connotes the residue of governmental func- 
tions that remain after legislative and judi- 
cial functions have been carved out. The 
Constitution of India has not fully imple- 
mented the doctrine of separation of powers 
in its absolute rigidity but the functions of 
different parts or branches of the Govern- 
ment have been sufficiently differentiated and 
consequently it can very well be said that 
our Constitution does not contemplate an 
assumption by one organ or part of the 
State, of the functions that essentially belong 
to another. The executive indeed can exer- 
cise the powers of departmental or subordi- 
nate legislation when such powers are dele- 
gated by the legislature. It can also when 
so empowered, exercise judicial functions in 
a limited way. The executive Government 
cannot, however, go against the provisions 
of the Constitution or of any law. This 
does not,. however, mean that in order to 
enable the executive to function, there must 
always be a law in existence and that the 
powers of the executive are limited merely 
to the carrying out of these laws. It was 
then again observed by their Lordships in 
B. N. Nagarajan v. State of Mysore, AIR 
1966 SC 1942, that there was nothing in Arti- 
cle 309 of the Constitution which abridged 
the powers of the executive to act under 
Art. 162 without a law. It was considered 
hardly necessary to mention that if there 
was a statutory rule or an act on the matter, 
the executive had to abide by that act or 
the rule and that it could not in the exercise 
of executive powers under Art. 162 of the 
Constitution ignore or act contrary to that 
tule or law. In this -connection, a Single 
Bench decision of this Court in Roshan Lal 
Sharma v. Union of India, 1966 Cur LI 848 
= (AIR 1968 Punj 47) may also be refer- 
red to. The Hon’ble Judge was pleased to 
hold as follows :— 


“In the absence of any statutory rules 
governing appointment to any State Service, 
the appropriate State may recruit members 
to that service, in any manner it likes in 
exercise of its executive powers under Arti- 
cle 162 of the Constitution provided the 
guarantees contained in Arts. 14 and 16 of 
the Constitution are not infringed. 


(2) So Jong as the action of the Gov- 
ernment does not violate any fundamental or 
statutory rights of the person concerned, mere 
absence of a statute or a rule justifying a 
particular manner of appointment will not 
invalidate it. 

(3) If, however, there is in existence any 
valid Jaw or statutory rule relating to ap- 
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pointment to a particular service, the ex- 
ecutive is bound to abide by the relevant 
law or rule and has no jurisdiction to ignore, 
outstep or violate the same under the guise 
of executive power. In short, if there is 
any legislation or any set of rules governing 


the conditions of recruitment etc. to a parti- . 


cular cadre, the otherwise wide executive 
power of the State Government is automati- 
cally subjected to the relevant law or set of 
rules and all actions of the executive sought 
to be controlled by the relevant provision 
of law must conform to it. In other words, 
when statutory rules direct anything to be 
done in a particular way, the executive is 
bound to comply with the directions con- 
tained in those rules and any action of the 
State Government contrary to those rules 
would be void and consequently liable to be 
struck down in appropriate legal proceeding.” 


21. In the absence of any specific 
provision in the Act or the rules for the ap- 
pointment of officers who could promote the 
avowed policy of the legislature for the im- 
provement and development of the rural area, 
it was open to the State Government, there- 
fore, to fall back, for the purpose, on its 
residuary executive powers under Art. 162 
of the Constitution of India, which is in 
the following words: 


“162. Subject to the provisions of this 
Constitution the executive power of a State 
shall extend to the matters with respect to 
which the Legislature of the State has power 
to make Jaws: 


Provided that in any matter with res- 
pect to which the Legislature of a State and 
Parliament have power to make laws, the 
executive power of the State shall be sub- 
ject to, and limited by, the executive power 
expressly conferred by this Constitution or 
by any law made by Parliament upon the 
Union or authorities thereof.” 


22. It may appear that the rural area 
in the State was divided into small territorial 
units known as ‘Blocks’ for more effective or 
efficient control under an officer put incharge 
of such a unit or block area. The officer 
was given the meaningful designation of a 
Block Development Officer (B. D. O.). The 
earliest reference that I find on record to an 
officer of this designation is in the State Gov- 
ernment Notification No. B. D. O. (P)-59/ 
13461, dated 30-10-1959, (Annexure R-7 to 
the return filed on behalf of the respondents). 
By this Notification, the posts of Block 
Development Officers and District Panchayat 
Officers were merged or amalgamated into 
one office known as “Block Development 
and Panchayat Officer” (B. D. & P. O.) with 
effect from 1-11-1959. References to this 
amalgamated office are to be found in the 
Punjab Gram Panchayat Rules, 1965 fram- 
ed by the Government some years after the 
publication of Notification, R-7. Except for 
Section 105 (2) of Punjab Act No. IV of 
1953, my attention has not been drawn to 
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any earlier references to the amalgamated 
office or to the separate offices which had 
been merged in 1959. Shri Anand Swaroop 
contended that this merger or amalgamation 
of the two offices was illegal but he frankly 
conceded that he could not cite any ruling 
or precedent or authority in support of his 
contention. According to him, this Notifi- 
cation involves a delegation of the powers 
of a District Panchayat Officer to an officer 
of inferior rank and that there was nothing 
in Section 95 of Punjab Act No. IV of 1953 
providing for any such delegation of powers 
to a Block Development Officer. It is not 
clear as to how Shri Anand Swaroop chooses 
to describe these two offices to be of unequal 
rank or how a Block Development Officer is 
taken to be an officer of an inferior rank 
to that of the District Panchayat Officer. 
To my mind, the Notification Annexure R-7 
does no involve any delegation of powers. 
In respect of his block area, the Block 
Development Officer is vested with powers of 
a District Panchayat Officer. This may seem 
to amount only to the appointment of a 
Block Development Officer as the District 
Panchayat Officer of his block area. No 
delegation of powers may appear to have 
been made and if a Block Development Of- 
ficer was to be taken to be inferior in rank 
to a District Panchayat Officer it only means 
that he has been promoted to the rank of 
the District Panchayat Officer for the ex- 
ercise of those powers in his own block area. 
Here again, Shri Anand Swaroop has not 
been able to support his arguments by any 
judicial pronouncements or provisions of law 
or rules having the force of law. 


23. It was then argued by Shri Anand 
Swaroop that no rules are shown to have 
been framed with regard to the qualifications 
of the persons who could be appointed as 
Block Development Officers or District Pan- 
chayat Officers or to ensure that they would 
have the necessary training, experience of 
initiation into matters of law and jurispru- 
dence or who may be mentally or morally 
equipped to discharge the responsible duties 
entrusted to them. The argument appears 
to be that these officers of low rank would 
fish for every opportunity to go wrong. As 
a matter of that, this opportunity can tempt 
officers at higher ranks as. well and this 
would in any case be no valid argument 
for striking down a statutory provision. In 
Collector of Customs, Madras v. Nathella 
Sampathu Chetty, AIR 1962 SC 316, their 
Lordships of the Supreme Court had been 
pleased to observe that the Court had held 
in numerous rulings to which it was unneces- 
sary to refer that the possibility of the abuse 
of the powers under the provisions contained 
in any statute was no ground for declaring 
the provision to be unreasonable or void. 
The validity of a measure was not to be 
determined by its application to particular 
cases. If the power is wrongly exercised or 
abused, the action taken may be open to 
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challenge but there was no call for the chal- 
lenge to the statute itself. The following 
extract from the judgment can be reproduced 
here with advantage :— 


“The possibility of abuse of a statute 
otherwise valid does not impart to it any ele- 
ment of invalidity. The converse must also 
follow that a statute which is otherwise invalid 
as being unreasonable cannot be saved by its 
being administered in a reasonable manner. 
The constitutional validity of the statute 
would have to be determined on the basis 
of its provisions and on the ambit of its 
operation as reasonably construed. If so 
judged it passes the test of reasonableness, 
possibility of the powers conferred being im- 
properly used is no ground for pronouncing 
the law itself invalid and similarly if the law 
properly interpreted and tested in the light 
of the requirements set out in Part IM of 
the Constitution does not pass the test it 
cannot be pronounced valid merely because 
it is administered in a manner which might 
not conflict with the constitutional require- 
ments. In saying this we are not to be 
understood as laying down that a law which 
might operate harshly but still be constitu- 
tionally valid should be operated always 
with harshness or that reasonableness and 
justness ought not to guide the actual ad- 
ministration of such laws.” 


24. Dilating further on this ruling -of 
the Supreme Court, Shri Anand Swaroop 
points out that the harsh provisions of the 
Foreign Exchange Regulation Act were found 
to be justified because of the exigencies of 
coping with an emergent situation created 
by the large scale smuggling of ‘gold’ in 
India. 
and gave wide powers to the Customs Ins- 
pectors or officers to seize goods where 
they had reasons to believe that these had 
been smuggled. After the seizure, the burden 
of proving, that the goods were not smug- 
gled, bad been placed on the person from 
whose possession the goods had been seized. 
The goods to which the section applied in- 
cluded not only gold bullion, jewellery, 
diamonds and precious stones etc. but also 
goods like cigarettes, cosmetics or other 
Articles which the Central Government could 
specify in that behalf by a Notification in 
the Official Gazette. The argument of the 
defence counsel in that case that the onus 
placed on the accused of proving the inno- 
cent origin or acquisition of the goods was 
well-nigh impossible of being discharged and 
amounted to laying down a rule of evidence 
which virtually effected a confiscation of the 
property of a citizen was not seriously dis- 
counted. , The law was, however, found to 


be justified to meet a difficult situation. The. 


Customs Inspector or officer was found en- 
titled even to treat as privileged the source 
of the secret information which had led him 
to form the reasonable belief, before the 
seizure, that the goods were smuggled. 
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Section 178-A was inserted in 1955 - 


A.L R. 


25. If it could be argued that there 
was no emergency to justify the enactment 
of Section 105 of Punjab Act No. IV of 1953 
in our case, it could also be argued that the 
provision is not so very harsh and does not 
change any commonly accepted rules of evi- 
dence or procedure. It is true that there 
is no upper limit to the pecuniary jurisdic- 
tion which the District Panchayat Officer can 
exercise in the present case and that in 
States or territories in which the High Courts 
exercise ordinary original civil jurisdiction, 
these powers would be exercisable only by a 
Judge of that Court and by no other Court 
or Judge subordinate to the High Court. 
The upper limit has, however, been placed on 
the District Panchayat Officers’ jurisdiction 
by the gravity of the neglect or misconduct 
of the defaulting Panch and the direct con- 
sequences flowing from that neglect etc. in 
the form of loss or waste occasioned there- 
by. Under the Foreign Exchange Regula- 
tion Act and Sea Customs Act, the Inspec- 
tors and Officers of the Customs Department 
could also seize and confiscate goods of un- 
limited value, but the vires of the provisions 
of these statutes were not allowed to be 
shaken on any such grounds by the Supreme 
Court in Nathella Sampathu Chetty’s case 
AIR 1962 SC 316 (supra). There is nothing: 
in that ruling to suggest that the Customs 
Inspectors and Officers who had been in- 
vested with such drastic powers had re- 
ceived any training in matters of law and 
jurisprudence etc. or that they were mental-|. 
ly or morally better equipped than the heads 
of a block area. This line of attack on Sec- 
tion 105 (2) of Punjab Act No. IV of 1953 


does not, therefore, seem to have any great 
merit. 


26. This sub-section then gives the 
Panch concerned an opportunity to explain 
or show cause why he should not be held 
responsible for the loss or waste attributable 
to his official neglect or misconduct. It is 
only after he has been given a chance to 
avail of the opportunity that the District 
Panchayat Officer would proceed to assess 
by order in writing, the amount for which 
the Panch concerned can be held liable. ‘As- 
sessment of loss or waste’ is again a judicial 
or quasi-judicial process which cannot pos- 
sibly be carried on in the absence of the 
parties concerned or without observing the 
well-accepted and equitable principles of 
natural justice. This sub-section may seem 
to make a much better provision for the 
judicial or quasi-judicial hearing of the matter 
as compared to Section 102 of the same Act 
which does not make any- specific provision 
for the issue of a Show-Cause Notice or the 
grant of an opportunity of explaining or 
hearing before a Panch or Sarpanch is sus-! 
pended or removed from office. In spite of 
that, Section 102 of the Act has been held to 
be intra vires by a Division Bench of this 
Court in Inder Singh v. State of Haryana, 
1971 Pun LJ 559. To the same effect is a 
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Single Bench decision of this Court in Vatoo 
Ram v. The State of Haryana, 1971 Pun LJ 
183. The powers under the two sub-sections 


of Section 102 are no doubt exercisable by . 


officers of higher rank but the officer ex- 
ercising powers under Section 105 is also 
ot.a mere Blockhead. 


27. Holding .of a public office can 
be as valuable or fundamental a right as 
the holding of property and if Section 102 
of the Act could be held intra vires of the 
legislature in the absence of specific provi- 
sions for a large number of procedural safe- 
guards then there is no reason why Sec- 
tion 105 which contains more elaborate pro- 
visions of that type should be struck down. 
Section 105 makes specific provision for an 
opportunity being given to the Panch con- 
cerned to show cause or to explain the allega- 
tions against him. He has also been given 
the right to file an appeal and the remedy 
under Section 105 could be enforced only 
within a prescribed period of limitation. 
Even if no specific provision had been made 
with regard to any procedural safeguards, the 
principles of natural justice would have gov- 
erned the conduct of such judicial or quasi- 
judicial proceedings.. Even with regard to 
these principles of natural justice, one is not 
supposed to have any preconceived notions 
and these rules can vary according to the 
circumstances of each case. In this connec- 
tion, reference could be made to the ruling 
of the Supreme Court in Nagendra Nath 
Bora v. Commr. of Hills Division, AIR 1958 
SC 398. Shri Lamba has cited before me a 
Full Bench decision of this Court in the 
State of Punjab v. Bhagat Ram Patanga, AIR 
1970 Punj and Har 9 and a Supreme Court 


ruling in Ram Dial v: State of Punjab, AIR ` 


1965 SC 1518, where some other statutory 
provisions were put on the anvil and were 
found by the Courts to be intra vires. The 
rulings holding Section 102 of Punjab Act 
IV of 1953 to be intra- vires may however, 
appear to be more in point. I am, therefore, 
of the opinion that the petitioners have not 
been able to successfully challenge the vires 
of Section 105 of Punjab Act IV of 1953. 
This does not, however, imply that the action 
taken by respondent No. 2 in this case under 
the section has been found by me to be 
legal ‘or valid. The above discussion would, 
however, show that I have found hardly any 
force in submissions Nos. 1 and 2 made by 
Shri Anand Swaroop. 


28. As regards the third submission 
of the petitioners that action could not be 
taken simultaneously under Sections 99 (2) 
and 105, there is nothing in the Act which 
may seem to debar the authorities or the 
officers concerned from proceeding against 
the defaulting Panchayat or its members 
under both these sections at the same time. 
This submission of Shri Anand Swaroop is 
also not supported by any ruling. or autho- 
rity and is accordingly turned down. 
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29.. Coming then to the fourth sub- 
mission, I have already observed earlier in 
the judgment that the Panchayat had passed 
the resolution, dated 28-6-1971 (Annexure 
‘B’) in utter disregard of the provisions of 
Section 67 (1) of the Act. No reason is 
given why this resolution could not be called 
in question by the respondents on this ground 
or for any other valid reason. The entire 
proceedings culminating in the passing of this 
resolution and admission of judgment in the 
two civil suits may appear to have been 
collusive. I, therefore, find that this sub- 
oes made by Shri Anand Swaroop also 


30. There is, however, a lot to be 
said in support of the last two submissions 
made by Shri Anand Swaroop. Let us see 
how the basic rate of Rs. 8,000/- per acre 
which has been used as a yardstick by res- 
pondent No. 2 for the purposes of determin- 
ing the petitioners’ liability has-been fixed. 
Shri Lamba, the learned Deputy Advocate 
General for the Haryana State, submits that 
this rate was fixed after taking into con- 
sideration the average market prices at which 
transactions of sale had taken place in these 
rural areas during a period of five years 
preceding the assessment of loss by respon- 
dent No. 2. Exhibit R-8 is described to be 
that average of prices or naksha panch sala 
as it is commonly known. From this state- 
ment, it may appear that there was no tran- 
saction of sale with respect to any canal 
irrigated lands during the five years period 
under contemplation. The average price fou 
chahi lands was determined at a sum which 
was much less than Rs. 4,000/- per acre, 
There is, however, a note in the margin which 
says that the prevailing prices of chahi and 
nehri lands are Rs. 10,000/- per acre while 
the prices of barani lands are Rs. 8,000/- 
per acre. There is nothing in the statement 
to indicate as to how these high rates which 
were more than twice the rates that could 
be worked out on the basis of the five year- 
ly averages had been fixed. Even if we were 
to confine ourselves to the transactions fog 
the last year mentioned in the statement, 
Exhibit R.8, even then the vrices would not 
work out to the hi h rates given in the 
margin of the statement. I. `s not disclosed 
as to who had appended this note in ths 
margin and what was the material on which 
the rates mentioned in this note had been 
based. If this’ note had been given more op 
less by a rule of thumb by chs Patwari, then 
Tespondent No. 2 may appear `o have abdi- 
cated his functions in favour of that official 
of a still lower rank. This was in any caae 
a delegation of functions to which all ex- 
ceptions could justly be taken by the peti- 
In the show cause notice, the rate 
has’ been mentioned only as a hypothetical 
assessment. If this rate was to be finally 
adopted for determining the petitioners’ liabi- 
lity, they should have been associated in the 


inquiry leading to the acceptance of thesa 
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basic rates. The petitioners should also have 
been apprised of the material on wbich these 
rates had been fixed. The petitioners could 
have pointed out that the material on which 
these rates had been based was defective. 
The petitioners should. also have been given 
an opportunity to lead evidence in rebuttal. 
It might have been possible for the peti- 
tioners to show that the sales taken into ac- 
count for the fixation of average prices had 
not really taken place at the rates mentioned 
in the sale deeds or the mutation orders and 
that the Courts had found that these rates 
had been artificially inflated to scare away 
the pre-emptors or for any other like rea- 
sons. In any case, the basic rates do not 
appear to have been fixed after holding any 
proper inquiry. If. the lands had been leased 
out by the Collector under the East Punjab 
Utilisation of Lands Act, 1949, then these 
must have been banjar or undeveloped lands 
and the credit for improving or developing 
these lands and making them cultivable 
would have gone mostly to the lessees. No 
reasons have been given in the impugned 
orders of respondent No. 2 as to how the 
present quality of the land or the prevailing 
Tates were taken into account for determin- 
ing the petitioners’ liability. Respondent 
No. 2 has failed to give, not only in the 
impugned orders but also in the show cause 
notices, the barest outlines of his process 
of reasoning on these points. 


31. The liability of the petitioners has 
then been determined by respondent No. 2 
as if the Civil Court’s decree based on their 
admission had resulted in the total loss of 
the land to the real beneficiaries or the 
owners for all times to come. The ‘shamilat 
del’ or the village common lands had vested 
in the Gram Panchayats as managers or 
trustees and the panches were supposed to 
administer and control these lands for the 
benefit of the electorate of the Sabha area 
as their executive body. as indicated in the 
preamble to the Act or in the best interests 
of the residents of the area as indicated in 
sub-section (2) of S. 99 of the Act. In cases 
where the Gram Panchayat or its members 
had failed to discharge their duties as mana- 
gers or trustees in a responsible manner and 
to have belied the confidence reposed in them, 
the owners or the beneficiaries could still have 
some rights or remedies. The Act itself pro- 
vides a number of remedies under Sections 96, 
97, 99, 100, 102, 103, 105 etc. The remedies 
provided by the general law would also be 
‘available as Section 104 affords the Pancheg 
a protection only in respect of acts done 
by them in good faith. The Collector had 
granted the leases under the East Punjab 
Utilisation of Lands Act, 1949. He was no 
party to the proceedings in the Civil Court 
which had culminated in the collusive decrees 
passed on the admission of the petitioners or 
their nominee. The plaintiffs’ rights under 
the lease could not have been unilaterally 
improved upon or affected in proceedings to 


Raghbir Singh v. State (C. G. Suri J.) 


ALR 


which the Collector who: was their landlord 
was not a party. The Collector has the 
tight under the provisions of the East Pun- 


- jab Utilisation of Lands Act, 1949, to forfeit 


the lease or to take possession on the expiry 
of the maximum term of twenty years for 
which the lease could have been granted, 
The Collector’s rights and powers are not 
in any manner taken away by a decree passed 
in proceedings to which he was not a party. 
The Collector deals with the lessees on the 
one hand and with the owners or beneficiaries 
of the land on the other in separate and 
dual capacities. His right to take over pos- 
session of the land from the lessees on the 
expiry of the maximum period of the lease 
would depend on the terms and conditions of 
the lease or on the provisions of the Act of 
1949 while his liability to restore the pos- 
session of the land to the owners would be 
a separate matter altogether. There was no 
direct privity of contract between the lessees 
and the owners of the Jand and it seems to 
make hardly any difference whether the land 
belonged to the proprietors individually or 
to the general proprietary body as a whole. 
It may be observed that the Collector had 
granted these Jeases some years before the 
shamilat lands could be taken to have vested 
in the Gram Panchayats under the Punjab 
Village Common Lands (Regulation) Acts of 
1953/1954 or 1961. One other ground for 
concluding that the decrees passed on the 
petitioners’ admission were collusive would 
be that the proceedings in which these decrees 
have been passed were between the parties 
who had no direct privity of contract. The 
Collector’s liability to restore possession of 
the lands to the owners under Section 7 of 
the East Punjab Utilisation of Lands Act, 
1949, does not depend on the attitude adopt- 
ed by the lessees or the decrees that they 
might have obtained against some one who 
is not their landlord. It has been held by 
a Division Bench of this Court in The Karnal 
Co-operative Farmers Society Ltd., Pehowa 
v. The State of Haryana, 1972 Punj LJ 172, 
that this section is intra vires of the Con- 
stitution of India and that the ejectment of 
the lessees after the expiry of the term of 
the lease has to take place automatically and 
that the lessee has no right to object to his 
ejectment. The Collector is not bound by 
the collusive decree obtained by the lessees 
against the petitioners and the Collector can 
still restore the possession of the lands to 
the real beneficiaries or the owners. If the 
Gram Panchayat persists in making default 
in the performance of its duty or in abusing 
its powers, the Government can under Sec- 
tion 103 of the Punjab Gram Panchayat Act, 
1952, take action to suspend, supersede or 
abolish the Panchayat. In any case, Tes- 
pondent No. 2 has not given any reason why 
the petitioners were to be assessed to loss 
as if the land had been taken away perman- 
ently from the owners or beneficiaries and 
that nothing could be done to retrieve the 
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land from the lessees after the expiry of 
the term of the lease. The impugned order 
of respondent No. 2 is in any case silent 
on these material aspects of the case and 
there is not even the barest outline of the 
process of reasoning by which the. petitioners 
have been held liable to make good the loss 
to ‘the extent of the full value of the land 
assessed at rates which are more than twice 
the prevailing: market rates. As the im- 
pugned orders are absolutely silent on these 
material aspects, the right of appeal may 
also appear to be an illusory remedy. It 
was held in Ulwar Singh v. State, ATR 1965 
All 412, that the remedy available to chal- 
lenge an order in revision or appeal would 
become illusory where the officer or autho- 
rity passing the impugned order had failed 
to record his reasons in writing. On mate- 
rial aspects of the case, the impugned orders 
of respondent No. 2 are non-speaking orders. 
These orders have, therefore, been success- 
fully assailed by the petitioners on grounds 
Nos. 5 and 6. 3 
32. I, therefore, grant the writ peti- 
tions and quash the impugned orders of res- 
pondent No. 2. The parties are, however, 
left to bear their own costs as the peti- 
tioners had raised so many other points on 

which they have failed. 
Petitions allowed. 


AIR 1973 PUNJAB AND HARYANA 387 
j (V 69 C 119) 
HARBANS SINGH, C. J. AND 
BAL RAJ TULI, J. 
Shanti, Appellant v. Surta and others, 
Respondents. ; 
, Letters Patent Appeal No. 560 of 1971, 
D/- 4-10-1972 against judgment of -D. S. 
Tewatia in S. A. No. 1403 of 1967,:D/- 
16-7-1971. 
Index Note:— (A) Civil P. C. (1908), 
QO. 14, Rr. 1, 3; O. 6, R. 2 — Point not 
arising out of defence — Remand for evi- 
dence on that point — Not legal. 


Brief Note:— (A) A party cannot be 
allowed to succeed on a case not set up by 
i Where a claim has never been made 
in the written statement, a new issue which 
did not arise on the pleadings cannot be 
framed and case sent back for further evi- 
dence on the same. AIR 1930 PC 57 (1) and 
AIR 1950 PC 68 and AIR 1961 SC 1374 
and AIR 1966 SC 1861, Foll.; AIR 1956 SC 
593, Dist. (Paras 3, 4) 
Index Note:— (8) Hindu Law — Jats 
— Succession — Punjab Customs — Plea 
based on special custom not raised — Hindu 
law has to be applied. f @ara 4) 
Cases Referred : Chronological Paras 
AIR 1966 SC 1555 = 1966 Cur LI 
472, Kehar Singh v. Dewan Singh 2 
AIR 1966 SC 1861 = 1961 SCD 709, - 
Bhagat Singh v. Jaswant Singh 
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Surta [Pr. 1] P. & H. 387 
AIR 1961 SC 1374 = (1961) 1 SCR 
470, Salig Ram v. Munshi Ram 4 
AIR 1956 SC 593 = 1956 SCR 451, 
Nagubai Ammal v. Shama Rao 5 
AIR 1950 PC 68 = 77 Ind App 15, 
Kanda v. Waghu 3 


AIR 1930 PC 57 (1) = 58 Mad IJ 
J, Siddik Mahomed Shah v. Mt. 
Saran 3 
P. S. Jain with V. M. Jain, for Appel- 
lant; Ch. Roop Chand, for Respondents 1, 
3 and 4. 


JUDGMENT :— Har Narain was the 
last male owner of the land in suit. He 
died in 1942. His widow Smt. Patori con- 
tracted karewa marriage with one Molar of 
village Mehomoodpur. Smt. Shanti was the 
daughter of Har Narain from Smt. Patori 
and was taken by hber mother when she 
contracted karewa marriage. The mutation 
of the land left by Har Narain was sanc- 
tioned in the name of Surta and his sons. 
Smt. Patori filed a suit against them for 
possession of that land but her suit was 
dismissed.- Surta and his sons claimed in 
that suit that they were the heirs of Har 
Narain deceased. Smt. Shanti was not made 
a party to that suit. On July 15, 1965, she 
filed a suit for the possession of the land 
left by her father against Surta and his three 
sons and Smt. Patori claiming that she was 
a preferential heir to her father as compar- 
ed to the defendants. It was not pleaded in 
that suit either by the plaintiff, Smt. Shanti, 
or by the defendants, Surta and others, that 
the parties were Jats and governed by agri- 
cultural custom -or that the land left by Har 
Narain was ancestral. On the pleas of the 
defendants, the following issues were framed : 


1. Whether the suit is barred by time? 
O. P. D. 
2. Whether defendants 1 to 4 are in 


adverse possession of the land in suit? 
O. P. D. 


3. Whether the suit is barred by the 
Tule of res judicata? O. P. D. 

4. Whether the suit is properly valued 
for purposes of court-fee and jurisdiction? 
O. P. P. 


5. Whether the defendants are prefer- 
ential heirs to Har Narain deceased? O. P. D. 


6. Relief. 


The learned trial Court held that Surta 
had become owner of the land, which was 
not under mortgage, by adverse possession 
and the suit in respect of that land was 
barred by time. Issue No. 3 was decided 
against the defendants while issue No. 4 was 
decided in favour of the plaintiff. On issue 
No. 5 it was held that Surta defendant was 
a preferential heir to Har Narain according 
to the answer to question No. 56 in the 
Riwaj-i-am of Rohtak district and, there- 
fore, the plaintiff had no locus standi 
to file the suit for possession and thus 
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issue No. 5 was decided in favour of: Surta 
and his sons. As a result of those findings, 
the suit of the plaintiff was dismissed on 
December 13, 1965. Against that decree, 
Smt, Shanti plaintiff filed an appeal which 
was accepted by the Additional District 
Judge, Rohtak, on August 10, 1966, and she 
was granted a decree for possession of the 
land’ measuring 5 bighas 9 biswas bearing 
khasra Nos. 4693/1553, 2097, 3685, 3686, 


3687, 4701/3759 and 4702/3759. It was fur-. 


ther held that— 

“the defendants are not proved to be in 
adverse possession of the land under mort- 
gage from Har Narain deceased and that 
the suit of the plaintiff for possession there- 
of is not barred by time and that the plain- 
tiff will have a right to file a suit for re- 
demption of the same to the extent of hep 
share therein and her suit with respect to 
the other land shall stand dismissed.” 
Against that decree, Surta filed R. S. A. No. 
1403 of 1967 in this Court which was ac- 
cepted by the learned Single Judge and _ the 
suit of the plaintiff was dismissed on July 
16, 1971. The present appeal under Cl. 10 
of the Letters Patent has been filed by the 
plaintiff against the judgment and decree of 
the learned Single Judge. 


2. The regular second appeal was 
first heard by the learned Single Judge on 
November 10, 1970, and the case was re- 
manded to the trial Court to give a finding 
as to the nature of the property, that ‘is, 
whether it was self-acquired or ancestral of 
Har Narain and the degree of the collateral 
relationship between Surta and Har Narain. 
The trial Court submitted a report to the 
effect that the land in suit was ancestral in 
character and Surta was related to Har 
Narain in the third degree. The learned 
counsel for the plaintiff did not challenge 
the aforesaid two findings of the Courts 
below. In the appeal before us, it has been 
vehemently stressed by the learned counsel 
for the appellant that in the absence of any 
plea raised by Surta and his sons in their 
written statement that the land was ances- 
tral or that the parties were governed by 
custom, it was not open to the learned Single 
Judge to remand the case to the learned trial 
Court for a report on those two points. No 
issue was claimed or framed with regard to 
those two matters. The judgment of the 
learned Additional District Judge shows that 
it was contended before him by the learned 
counsel for the defendants that the parties 
were governed by custom and they were pre- 
ferential heirs to Har Narain qua the plain- 
tiff and that her suit had been rightly dis- 
missed. The learned Additional District Judge 
expressed the opinion as under :— 


“In this case it is not disputed that the 
mother of the plaintiff contracted karewa 
marriage. It is also not disputed that they 
are Jats. It is also not disputed that they 
depend upon agriculture and in these cir- 
cumstances, I feel that the parties must be 
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deemed to be governed by custom in matters 
of alienation and succession.” 


After referring to certain. judgments cited 
before him, he concluded : 


“On the basis of this authority (Kehay 
Singh v. Dewan Singh, 1966 Cur LJ 472 = 
(AIR 1966 SC 1555) the learned counsel ‘for 
the defendant argued that according to the 
entry in the Riwaj-i-am, a daughter was ex- 
cluded, but as pointed out above, the entry 
in the Riwaj-i-am being against females, the 
burden was on the defendant to establish 
that such special custom existed in the family 
of the parties. The defendant did not allege 
any custom and much less special custom. 
In these circumstances, I am of the opinion 
that defendant Surta was not preferential 
heir.of Har Narain deceased and his daughter 
Shanti, now plaintiff, was his preferential 
heir. I, thereore, decide issue No. 5 against 
the defendant.” 


This conclusion of the learned Additional 
District Judge can only be supported on two 
grounds, that is, that the parties were gov- 
erned by Hindu law according to which the 
daughter was a preferential heir to the col- 
Jaterals or (2) that the land was non-ances- 
tral and according to the custom stated in 
para 23 of Rattigan’s Digest of Customary 
Law, the daughters excluded the collaterals, 
The third possible ground for the conclusion 
can be that the answer to question No. 56 
in the Riwaj-i-am of Rohtak district was not 
correct and, therefore, daughter was not ex« 
cluded from inheritance to ancestral pro 
perty. by the collaterals of the last male 
holder. Earlier part of the judgment of the 


- learned Additional District Judge shows that 


on behalf of the plaintiff it was argued that 
according to para 23 (2) of Rattigan’s Digest 
of Customary Law, a daughter was prefer- 
ted to collaterals in respect of succession to 
the acquired property of her father. On that 
basis, it was argued that the general custom 
as given in the Customary Law was 
that the daughter was to inherit as 
heir of her father in preference to 
his collaterals. It was further submitted 
by the learned counsel for the plaintiff that 
the defendant did not plead in his written 
statement that the parties were governed by 
custom in matters of alienation and succes« 
sion and, therefore, the plaintiff was the heir 
of her father in preference to the collaterals. 
Lastly, it was submitted that even if the par- 
ties were held to be governed by custom, then 
also, according to para 23 of Rattigan’s 
Digest of Customary Law, the plaintiff was 
a preferential heir to the collaterals. In the 
entire judgment of the learned Additional 
District Judge, it has not been stated that 
the land in suit was ancestral in the hands 
of Har Narain. This matter had not been 
pleaded in the written statement by the con- 
testing defendants nor was put in issue. In 
these circumstances, the learned Single Judge 
erred in obtaining a report from the trial 
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Court on the nature of the land in suit and 
deciding the suit on its basis. 

3. The learned counsel for the appel- 
lant has relied on the judgment of their Lord- 
ships of the Supreme Court in Bhagat Singh 
v. Jaswant Singh, AIR 1966 SC 1861. In 
that case, the plaintiff alleged that the plots 
were owned and possessed by Kartar Singh 
who had adopted him about two years be- 
fore his death. The defendants got muta- 
tion made over the land in suit collusively 
with the revenue officials and secured pos- 
session over them by successfully inducing 
the tenants to pay rent to them. The de- 
fendants accepted the allegation that Kartat 
Singh owned and possessed the land in suit 
but denied that he had ever adopted the 
plaintiff as his son. On the pleadings of 
the parties, the trial Court framed the follow- 
ing issues :— 

1. Was the plaintiff validly adopted by 
-Kartar Singh deceased and when? 

2. Is the land in suit ancestral qua the 
plaintiffs? 

3. Relief. 

The Senior Subordinate Judge dismissed 
the suit holding that no adoption of the plain- 
tiff had taken place and that even if it had 
taken place, it was opposed to the general 
as well as the custom of Jullundur district. 
He did not decide the second issue in view 
of his finding on the first issue. On appeal, 
the District Judge held that the plaintiff had 
been adopted as a son and appointed as an 
heir by Kartar Singh. He did not consider 
it necessary to decide whether the adoption 
was valid, as the properties left by Kartar 
Singh were not alleged to be ancestral and 
consequently the defendants had no right to 
contest any alienation or any appointment of 
an heir to such property in view of the pro- 
visions of Section 7 of the Punjab Custom 
(Power to Contest) Act, 1920. The suit of 
the plaintiff was decreed and the defendants 
went in second appeal to the High Court 
which was dismissed. In the judgment of 
the High Court, it was observed :— 


“The pleadings of the parties are so 
confused that it is impossible to find out 
that the defendants were either claiming that 
they were within five degrees of the common 
ancestor or that they were claiming that the 
land was ancestral, and in a case such as 
this where no specific plea has been taken 
as to the ancestral nature of the property, 
it cannot be said that that issue arose on 
the pleadings.” 

Against that order, appeal was preferred 
by the defendants to the Supreme Court. In 
the course of the judgment (para 7 of the 
report), their Lordships observed: 

“It may further be observed that the 
appellants did not, in their written state- 
ment, state what the custom was and why 
the adoption of the plaintiff was against that 
custom. No issue was framed with respect 
to the specific custom which could invali- 
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date the adoption of the plaintiff. The mere 
fact that the issues as framed did involve 
the consideration of the validity of the adop- 
tion and the ancestral nature of the land in 
suit will not clothe the vague allegation in 
the written statement with the definiteness 
of the requisite pleadings and will not make 
it incumbent on the parties to lead evidence 
for or against the existence of a certain 
custom and the plaintiff's case not coming 
within it. It is significant that the appel- 
lants did not, even on the respondent’s taking 
objections in the memorandum of appeal to 
the District Judge to the effect that ‘there 
being even no allegation in the written state- 
ment of the defendants that the suit pro- 
perty was ancestral qua them and there being 
no finding either that the property was in 
fact ancestral, the trial Court erred in going 
into the question of the validity of the 
adoption’, apply for an amendment of the 
pleadings. They could have done so, and 
if their application had been allowed, the 
plaintiff would have been able to plead more 
precisely in reply to the defendants’ conten- 
tion and could have, if necessary, led fur- 
ther evidence in support of his case. It is 
true that evidence was led by the parties 
both about the custom and about the ances- 
tral nature of the land in suit. But, in view 
of the absence of any specific issue about 
the custom, it is possible that adequate evi- 
dence bearing on the question might not have 
been led.” 

In para 9 of the report, their Lordships went 
on to say: 


“The case more to the point is the Privy 
Council case relied on by the Courts below, 
viz., Siddik Mahomed Shah v. Mt. Saran, 
AIR 1930 PC 57 (1), where it was held. that 
‘where a claim has been never made in the 
defence presented, no amount of evidence 
can be looked into upon a plea which was 
never put forward’.” 

These observations squarely apply to the 
facts of the present case according to which 


the learned Single Judge should not have 


embarked upon the enquiry with regard to 
the ancestral nature of the property in suit 
nor should have based his decision on the 
finding that the land in suit was ancestral. 
This conclusion is supported by a judgment 
of their Lordships of the Privy Council in 
Kanda v. Waghu, AIR 1950 PC 68, wherein 
it was held that— i 

“it is an absolute necessity that the 
determination in a cause should be founded 
upon a case to be found in the pleadings 
or involved in or consistent with the case 
thereby made.” y 
It was further held that the appellate Court 
erred in framing a new issue which did not 
arise on the pleadings and sending the case 
back for further evidence. 

4. Another judgment by their Lord- 
ships of the Supreme Court brought to our 
notice by the learned counsel for the appel- . 
lant is Salig Ram v. Munshi Ram, AIR 1961 
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SC 1374, in which it was ruled in part 2 of 
the report: 

“In questions regarding succession and 
certain other matters, the law in the Punjab 
is contained in Section 5 of the Punjab Laws 
Act, No. IV of 1872. Clause (b) of that 
section provides that the rule of decision in 
such matters shall be the Hindu law where 
the parties are Hindus, except in so- far as 
such law has been altered or abolished by 
legislative enactment, or is opposed to the 
provisions of this Act or has been modified 
by any such custom as is referred to in 
Clause (a) thereof. Clause (a) provides that 
any custom applicable to the parties con- 
cerned, which is not contrary to justice, 
equity or good conscience, and has not been 
by this or any other enactment altered or 
abolished and has not been declared to be 
void by any competent authority shall be 
applied in such matters. The position, there- 
fore, that emerges is, where the parties are 
Hindus, the Hindu law would apply in the 
` first instance and whosoever asserts a custom 
at variance with the Hindu Jaw shall have to 
prove it, though the quantum of proof re- 
quired in support of -the custom which is 
general and well-recognised may be small 
while in other cases of what are called special 
customs the quantum may be larger.” 
According to these observations, it was in- 
cumbent on Surta and his sons to plead in 
their written statement that they were gov- 
erned by custom in matters of alienation and 
succession and to state what that custom was. 
In the absence of that plea, Hindu law 
should have been applied and not the Custo- 
mary law and according to Hindu law, the 
appellant was a preferential heir to her fathep 
qua Surta defendant and his sons. 


5. The learned counsel for the con- 
testing defendants has submitted that the par- 
ties had argued the case on the basis that 
the Customary law applied and even if there 
were no pleadings and. no issue, the decision 
of the learned Single Judge should not be set 
aside on that 
placed on the judgment of their Lordships of 
the Supreme Court in Nagubai Ammal v. B. 
Shama Rao, AIR 1956 SC 593. In para 11 
of the report, the following observations oc- 
cur on which reliance is placed :— 


“The question of lis pendens was raised 
by the plaintiff at the very commencement 
of the trial on 8-3-1947 when he went into 
the witness box and filed in his examination- 
in-chief Exhibit J series, relating to the main- 
tenance suits, the. decree passed therein and 
the proceedings in- execution thereof, includ- 
ing the purchase by Devamma. This evi- 
dence is relevant only with reference to the 
plea of lis pendens, and it is significant that 
no objection was raised by the defendants to 
its reception. Nay, more. 


, On 13-3-1947, they cross-examined the 
plaintiff on the collusive character of the 
proceedings in Ext, J series, and filed docu- 
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ments in proof of it. The trial went on 
thereafter for nearly three months, the de- 
fendants adduced their evidence, and the 
hearing was concluded on 2-6-1947. In the 
argument before the District Judge, far from 
objecting to the plea of lis pendens being 
permitted to be raised, the defendants argued 
the question on its merits, and sought a deci- 
sion on the evidence that the proceedings 
were collusive in character, with a view to 
avoid the operation of Section 52, Transfer - 
of Property Act. 7 

We are satisfied that the defendants went 
to trial with full knowledge that the ques- 
tion of lis pendens was in issue, bad ample 
opportunity to adduce their evidence thereon, 
and fully availed themselves of the same, 
and that, in the circumstances, the absence 
of a specific pleading on the question was 
a mere irregularity, which resulted in no 
prejudice to them.” 


The learned counsel cannot obtain any: 
help from these observations because the 
learned counsel for the plaintiff vehemently 
argued before the Jearned Additional Dis- 
trict Judge that it had nowhere been pleaded 
by the contesting defendants that the parties 
were governed by custom and what that 
custom was. It cannot, therefore, be said 
that the plaintiff knew fully well that the 
contesting defendants were pleading that the 
parties were governed by custom and that 
the land in suit was ancestral. We are of 
the opinion that the learned Single Judge 
decided the appeal on extraneous matters 
which had not been made the subject-matter 
of trial in the suit and, therefore, his judg- 
ment and decree cannot be upheld. 

6. For the reasons given: above, we 
accept this appeal with costs and setting aside 
the judgment and decree of the learned 
Single Judge, restore those of the learned 
Additional District Judge. . 

Appeal allowed. 
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Chaman Lal Talwar, Petitioner v. Guru 
Nanak University and another, Respondents, 

Civil Writ No. 2455 of 1972, D/- 25-8- 

1972. 
: Index Note :— (A) Constitution of India, 
Art. 226 — Refusal to admit student to 
educational institution — No mandamus can 
issue. 

Brief Note :— (A) Where the petitioner 
was refused admission to the law classes of 
the University on the ground of his ineligibi- 
lity, no ‘writ of mandamus would lie against 
the University because (i) the petitioner has 
no legal right to be admitted to the class and 
(ii) there is no legal duty on the University 
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to admit him, but the matter is entirely dis- 
cretionary. AIR 1959 All 224 and (1970) 72 
Punj LR 989 and AIR 1952 Mad 151, Rel. 
on . : (Para 6) 
Cases Referred : Chronological Paras 
AIR 1971 Punj 340 = C. W. No. 

2955 of 1970, D/- 15-10-1970, Deva 


Singh v. Kurushetra University 5 
(1970) 72 Pun LR 989, Harish Kumar 
Jain v. Punjab University 5 


(1970) C. W. No. 2716 of 1970, DJ- 
11-12-1970 (Punj), Gursewak Singh 
v. Vice-Chancellor, Guru Nanak 
University, Amritsar 5 

AIR 1959 All 224 = 1958 All LJ 
899, Asha Lata v. Principal Meerut 
College, Meerut 

AIR 1952 Mad 151 = 1951-2 Mad LJ 
568, C. D. Sekkilar v. R. Krishna- 
moorthy 5 


S. C. Goyal with O. P. Goyal, for Peti- 
tioner; Kuldip Singh with R. S. Mongia, 
(for No. 2) and S. S. Dhaliwal (for No. 1), 
for Respondents. 


ORDER :— It is unnecessary to advert 
to the facts in detail because the preliminary 
objection on behalf of the respondents as 
to the maintainability of this writ petition 
must succeed. 

2. The petitioner who avers himself 
to be an Income-tax Practitioner at Amritsar 
‘ was one of the 473 applicants for admission 
to the Evening Classes of the newly com- 
moenced Law Department of the Guru Nanak 
University at Amritsar. Admittedly there 
were only 80 seats in the class abovesaid. 
He was declined admission on the ground 
that he was a self-employed person and thus 
did not fall within the category of persons 
eligible for admission. The relevant extract 
from annexure R-2/1 which is averred to 
be an order of the Vice-Chancellor in exer- 
cise of his emergency powers given to him 
under Section 8 of the Guru Nanak Univer- 
sity Act 1969 is in these terms :— 


“It has been decided that to make best 
use of limited seats, admission should be 
allowed to bona fide regular employees, i. e., 
regular employees of Government, or semi- 
Government institutions of affiliated Colleges, 
recognised schools and registered corporate 
bodies, with continuous service of one year 
or more. Condition of one year if falling 
short by a small time, may be waived in 
case of applicants with brilliant academic 
record,” 

3. It is significant to note that no 
allegation of mala fides or any extraneous 
considerations are levelled against the res- 
pondents on behalf of the petitioner. 
express relief 
terms :— 

“A writ of mandamus or any other writ, 
order or direction directing the respondents 
to admit the petitioner in the Ist Year of 
LL. B. Evening Class.” 

An ancillary prayer was that the respondents 
be directed to allow the petitioner to attend 


4, 6 


claimed is-in the following 


The - 
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the Law Classes provisionally or in the alter- 
native to prohibit the respondents from hold- 
ing the F. E. L. Classes of the Department. 
Apart from the abovesaid claims in the writ 
petition even in the argument in Court the 
learned counsel did not seek any other relief 
except that of the mandamus abovesaid. On 
behalf of the respondents, a preliminary ob- 
jection has been strenuously pressed that the 
petitioner has no-legal right to be admitted 
to the Law Classes of the University and 
further that no writ of mandamus would lie 
against the respondents directing them to 
admit a student to the classes of a particular 
course. 


4, The authorities relied upon in sup- 
port of the preliminary objection are con- 
sistent and clear. In Km. Asha Lata v. The 
Principal, Meerut College, Meerut, AIR 1959 
All 224, B. R. James, J. expressly posed the 
question whether a student can secure ad- 
mission into an Educational Institution as of 
right and whether such a right could be en- 
forced by way of a writ petition under Arti- 
cle 226 of the Constitution. The learned 
Judge then formulated the arising issue in 
this form :— 

“Now, it cannot be disputed that in this 
Court the petitioner can succeed only if two 
conditions are fulfilled; first that she has a 
legal right to be admitted to the class she 
wants; and second that there is a legal duty 
cast on the Principal to admit her.” 
Negativing both the abovesaid claims on 
behalf of the petitioner the learned Judge 
observed as follows :— 

“Assuming for the sake of argument that 
Mr. Khare’s arithmetical calculations are cor- 
tect, what his plea amounts to is that the 


- Principal should be asked to use his discre- 


tion in admitting the petitioner. But, quite 
plainly, this is not a matter which is amen- 
able to a writ of mandamus, under which 
writ no authority can be directed to exercise 
its discretion in a particular manner.’ 

And then: 

“It is highly significant that learned coun- 
sel have not been able to cite before me a 
single authority, either of this country or 
elsewhere, where a school or College has 
been compelled to admit a student; such 
matters are deemed to be domestic affairs 
of the institution concerned and are left to 
the discretion of the authorities who are 
ataed with the responsibility of managing 
it. 

The petitioner was ill-advised in ap- 
proaching this Court for relief;” 

5. Following the abovesaid view in 
this Court, Tuli, J., in Harish Kumar Jain 
v. Punjab University, (1970) 72 Pun LR 989 
has observed in similar circumstances that no 
writ. of mandamus can issue and further that 
the order of a Principal declining the admis- 
sion to a particular student was not a judi- 
cial or a quasi-judicial order and was not 
amenable to the writ of certiorari either. The 
same view has been expressed by Narula, J. 
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in Deva Singh v. Kurushetra University, 
(C. W. No. 2955 of 1970 decided on 15-10- 
1970) = (Reported in AIR 1971 Punj 340) 
and again by Tuli, J. in Gursewak Singh v. 
Vice-Chancellor, Guru Nanak University, 
Amritsar, (C. W. No. 2716 of 1970 decided 
on 11-12-1970 (Punj)). Reliance has been 
placed in the abovesaid judgment on a num- 
ber of decisions of the other High Courts 
and in particular to the judgment of Subba 
Rao, J. (as his Lordship then was) in C. D. 
Sekkilar v. R. Krishnamoorthy, AIR 1952 
Mad 151. Therein almost two decades ear- 
lier an identical view stands expressed which 
apparently has not been deviated from in 
the Madras High Court. 


6. On behalf of the respondents, 
though pointedly asked, Mr. Goyal cannot 
cite any authority to the contrary and the 
position seems to be identical as noticed by 
James, J. in Km. Asha Lata’s case, AIR 1959 
All 224. It is evident therefore, that in this 
Court at least there is a string of consistent 
authorities negativing both the kind of the 
tight claimed by the petitioner as also the 
jurisdiction to issue a writ of mandamus in 
these circumstances. As at present advised, 
therefore, the preliminary objection must be 
sustained in view of the enunciation of the 
law in the authorities abovesaid. The writ 

etition, therefore, fails and is dismissed, 
however, without any order as to costs. 
Petition dismissed. 
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Ishar and others, Appellants v. Sudesh 
Kumar and another, Respondents. , 

Second Appeal No. 646 of 1969, DJ- 
2-8-1972, from decree of Banwari Lal Singal, 
Addl. Dist. J. Karnal, D/- 11-4-1969. 

Index Note:— (A) Punjab Pre-emption 
Act (1 of 1913) — Suit for pre-emption — 
Plea that pre-emptor is benami — Plea can- 
not be substantiated by merely showing that 
the plaintiff pre-emptor was financed by the 
vendor himself. (@ara 6) 

Index Note:— (B) Civil P. C. (1998), 
0. 6, R. 17 — Appeal — Order disallowing 
amendment — Revision petition filed in the 
High Court dismissed in limine — Order can 
be attacked in second appeal — (X-Ref :— 
Sections 106-101). @ara 10) 

Index Note:— (C) Civil P. C. (1908), 
O. 6, R. 17 — Amendment of written state- 
ment — Instance when it cannot be allowed. 

Brief Note:— (C) The amendment of 
a written statement cannot be granted if it 
would convert the defence into another or a 
different and inconsistent character. Thus in 
a pre-emption suit where the defendants had 
pleaded that the plaintiff was not the son 
of the vendor and that he was the benamidar 
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for the vendor, they cannot be allowed to 
introduce the case that the plaintiff and the 
vendor constitute joint Hindu family and that 
the plaintiff, therefore, has no right of pre- 


emption. (Paras 18, 19) 
Cases Referred: Chronological Paras 
AIR 1972 Punj 260 = 1972 Cur LJ 
289, Gulwant Kaur v. Mohinder 
Singh 15 
AIR 1972 Punj 283 = 1971 Cur LJ 
1024, Kundan Lal Verma v. Smt. 
Sushila Devi i 17 
AIR 1971 Punj 429 = 1971 Cur LJ. 
633, Mangat Rai v. Mohan Lal 17 


1971 Cur LJ 208 = 73 Pun LR 726, 
Hari Ram v. Niranjan Lal 8 
1971 Cur LJ 612, Raghvir Prashad v. 


Chet Ram 13 
ILR (1970) 1 Punj 533, Roop Kishore 
v. Firm Raghbir Singh Baboo Ram 9 
(1968) 70 Pun LR 365 = 1968 Cur 
LI 126, Jagat Singh v. Jai Dev 6 
AIR 1967 SC 96 = (1966) 1 SCR 796, 
. K. Gupta and Sons Ltd. v. 
Damodar Valley Corporation f 16 
(1966) 68 Pun LR 406, Smt. Tara 
Wati v. Sees Ram 14 
AIR 1965 SC 1008 = (1966) 1 SCI 
49, Municipal Corporation of Greater 
Bombay v. Lala Pancham 17 
(1964) 66 Pun LR 988 = 1964 Cur LJ 
427, Ram Saran v. Kanwal Singh ’ 6 
(1963) 65 Pun LR 1016, Rameshwar 
Dutt v. Ram Kishan 17 
AIR 1961 SC 1457 = (1962) 1 SCR 
574, Daryao v. State of U. P. 10 
AIR 1961 Bom 136 = 62 Bom LR 
336, Shriram Sardarmal Didwani v. 
Gourishankar 17 
AIR 1960 Punj 653 = 62 Pun LR 
694, Har Sarup Gupta v. S. Aggar- 
wal Khushi Ram 14 


AIR 1957 SC 357 = 1957 SCR 438; 
L. J. Leach and Co. Ltd. v, M/s. 
Jardine Skinner and Co. 14 

AIR 1957 SC 363 = 1957 SCR 595, 
Pirgonda Hongonda Patil v. Kalgonda 
Shidgonda Patil 


14 
AIR 1952 Punj 266 = 54 Pun LR 
176, M/s. Watkins Mayor and Co. 
Jullundur City v. Registrar of Trade 
Marks, Bombay 14 
ATR 1930 Lah 278 (2) = 31 Pun 
LR 340, Fazal Nur v. Bibi Rani 17 


S. P. Goyal, for Appellants; Y. P. 
Gandhi, for Respondents. 


JUDGMENT :— This is an appeal filed 
by Ishwar and other defendant-appellants 
against the judgment dated 11th April, 1969, 
of Shri Banwari Lal Singal, I Additional Dis- 
trict Judge, Karnal, by which he dismissed 
their appeal against the judgment dated 14th 
August, 1967, of the Subordinate Judge First 
Class, Karnal, who passed a decree for pos- 
session by pre-emption of the land on pay- 
ment of Rs. 17,309.50, in favour of the plain- 
tiff against them i.e. defendants. 
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2. The facts of this case are that the 
Jand in suit measuring 126 Kanals 16 Marlas 
situated in the area of village Bir Amin tehsil 
Karnal belonged to Dial- Chand who sold 
the same to the defendant-appellants for 
IRs. 15,374.50 on the basis of a registered 
sale deed, dated 29th April, 1964. The plain- 
tiff Sudesh Kumar who is the son of the 
vendor filed a suit for possession by pre- 
emption of this land on payment of Rupees 
11,374.50 alleging that he being the son of 
the vendor had a preferential right of pre- 
emption to that of the vendees and that the 
sale took place for Rs. 11,374.50 and the re- 
maining amount was entered in the sale deed 
fictitiously to deter the pre-emptors. 

3. The defendants contested this suit. 
Jt was alleged that the plaintiff was not the 
son of the vendor and had no right to file 
a suit. They averred that the suit was barred 
by limitation and that it was a benami suit 
and the plaintiff was being financed by the 
vendor for maintaining the suit which may 
be dismissed. The sale was alleged to have 
taken place for Rs. 15,374.50. They claimed 
Rupees 2,000/- spent by them on improve- 
ments made by them. - Besides this they 
claimed expenses incurred by them on the 
execution and registration of the sale deed. 
On the pleadings of the parties the follow- 
ing issues were framed by the trial Court:— 

“1. Is the suit barred by limitation? 

2. Is the suit benami? If so, to what 
effect? 

-3. Whether the suit is not maintainable 
for the reasons mentioned in paras 3 and 4 
of the preliminary objections? 

4. Whether the plaintiff has got superion 
tight of pre-emption? 

5. Whether the sale price was fixed in 
good faith and paid actually? If no, what 
is the market value of the land in dispute? 


6. In case of decree, whether the de- 
fendants are entitled to stamp and registra- 
tion charges? If so, at what amount? 

_ 7. Whether the defendant made any 
improvements in the land in suit? If so, to 
what amount and to what effect? 


8. Whether the plaintiff is estopped from 
bringing the suit on account of his conduct?” 
The Subordinate Judge held issues Nos. 1, 2, 
3, 7 and 8 against the defendant-vendees. 
Issues Nos. 5 and 6 were held in favour of 
the vendees while issue No. 4 was decided 
in favour of the plaintiff. As a result decree 
for possession by pre-emption of land was 
passed in favour of the plaintiff against the 
vendees as stated above. The defendants 
filed an appeal in the Court of the District 
Judge, Karnal and it was dismissed by the 
Additional District Judge, Karnal, on 11th 
April, 1969. Feeling dissatisfied the vendees- 
defendants filed this second appeal. 

4. The decision of the lower appel- 
Jate Court was not contested before me on all 
the issues framed in the case excepting issue 
No. 2. Besides this it was alleged that the 
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trial Court wrongly dismissed their applica- 
tion for amendment of the written statement 
to raise a new plea that the vendor and the 
plaintiff constituted a joint Hindu family and 
the land in suit was joint Hindu Family pro- 
perty and the lower appellate Court also 
wrongly disallowed this appeal. 


5. Issue No. 2 on which the decision 
of the lower Court is contested is this — “Is 
the suit benami? If so, to what effect?”. In 
the written statement, in para 2 of the preli- 
minary objection, the defendants had alleged 
that the suit was benami and the plaintiff was 
being financed by the vendor for maintaining 
the ‘suit and the same may be dismissed. The 
defendants did not lead any evidence worth 
the name on this issue. The learned counsel 
for the appellants referred me to the state- 
ment of Sudesh Kumar plaintiff as P. W. 4, 
recorded on 25th February, 1967, by the trial 
Court. He stated in cross-examination that 
he came to know about the sale in suit about 
two years ago and that thereafter he handed 
over Rs. 250/- or Rs. 300/- to his uncle who 
came to Karnal from Delhi and filed the suit 
on his behalf. His uncle engaged the lawyer. 
He again paid Rs. 200/- to his uncle for pay- 
ment to the lawyer and he, i.e., the plaintiff, 
personally deposited Rs. 3,075/- as one-fifth 
of the sale amount on 27th May, 1965. The 
plaintiff further stated that he is in service and 
since April, 1966, he is drawing a salary of 
Rs. 300/- per mensem. He is unmarried. 
These facts did not show at all that the. suit 
is benami. f i 

6. In Jagat Singh v. Jai Dev, (1968) 

70 Pun LR 365, it was held as under:— 
. “Tf the pre-emptor has no funds with 
him, he is entitled to borrow the same from 
any quarter and on any terms and fight out 
the litigation. If he either takes the financial 
assistance of somebody else or help in the 
day-to-day proceedings in the Court, it could 
not be said that there was any legal prohi- 
bition in his doing so. Such a suit cannot 
be termed benami meriting dismissal. When 
a person either before or after the filing of 
the pre-emption suit, transfers his right in 
the property in favour of another person, 
in that contingency it would be held that 
he was acting benami for the transferee.” 
To the same effect was the law laid down 
in Ram Saran v. Kanwal Singh (1964) 66 
Pun LR 988. The law laid down in these 
authorities applies to this case. There is no 
proof that the plaintiff instituted the suit 
benami for the vendor. The decision of the 
lower Court on issue No. 2 is affirmed and 
the contention of the counsel for the ap- 
pellants is repelled. 


Te The defendant-vendees made an 
application under Order 6 Rule 17 read 
with Section 151 of the Code of Civil Pro- 
cedure on 31st March, 1967 in the trial 
Court for amendment of the written state- 
ment on the ground that the plaintiff in 
his statement admitted that he and his 
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father constituted joint Hindu family and he 
lived with his father at Delhi and, therefore, 
they may be permitted to raise. the plea that 
the property in suit was joint Hindu family 
property and the plaintiff had no right to 
bring this suit. This application was contest- 
ed by the plaintiff stating that the same 
may be rejected as the proposed amend- 
ment would introduce new and inconsistent 
case and there will be a de novo trial of 
the case. The plaintiff urged that in the 
written statement they had denied that the 
plaintiff was the son of the vendor and this 
application was made mala fide to prolong 
the decision of the suit. The Subordinate 
Judge after hearing arguments of the parties 
dismissed this application by order dated 
8th May, 1967. Against this order the de- 
fendant-vendees preferred Civil Revision No. 
404 of 1967 in this Court which was dis- 
missed by S. B. Capoor Acting C. J., .on 
14th July, 1967, and the orders passed were 
thus — “dismissed.” 

8. The counsel for the plaintiff-res- 
pondent raised an objection that since the 
revision petition against this order disallow- 
ing amendment had been dismissed by the 
High Court, therefore, the order of the Sub- 
ordinate Judge dated 8th May, 1967, cannot 
be attacked in- second appeal. In Hari Ram 
v. Niranjan Lal, 1971 Cur LJ 208, it was 
held by a Division Bench of this Court 
that an order allowing or disallowing. an 
amendment of the pleadings is revisable by 
the High Court under Section 115 Code of 
Civil Procedure. Admittedly no appeal 
against such an order lies. 


9. In Roop Kishore v. Firm Raghbir 


Singh Baboo Ram, ILR (1970) 1 Punj and 


Har 533, it was held as under:— 

“If, however, the earlier decision is not 
given on the merits of the controversy, and if 
the Court merely declines to go into the 
merits at the earlier stage either because of 
an alternative remedy being available or be- 
cause it is in the discretion of the Court to 
go into the merits of the matter at that 
stage or not, the mere refusal by the Court 
to hear the matter or to entertain the petition 
or the mere declining of the Court to decide 
the matter at the earlier stage for any such 
reason will not bar the hearing of the matter 
in controversy at a later stage where it can 
otherwise be appropriately heard.” 

10. In Daryao v. State of U. P., AIR 
1961 SC 1457, it was held as under:— 

“If a writ petition is dismissed in limi- 
ne and an order is pronounced in that be- 
half, whether or not the dismissal would 
constitute a bar would depend upon the 
nature of the order. If the order is on the 
merits it would be a bar; if the order shows 
that the dismissal was for the reason that 
the petitioner was guilty of laches or that 
he had an alternative remedy it would not 
be a bar, except in cases which are already 
indicated. If the petition is dismissed in 
limine without passing a speaking order then 
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such dismissal cannot be treated as creating 
a bar of res judicata. It is true that, prima 
facie, dismissal in limine even without pass- 
ing a speaking order in that behalf may 
strongly suggest that the Court took the 
view that there was no substance in the peti- 
tion at all, but in the absence: of a speaking 
order it would not be easy to decide what 
factors weighed in the mind of the Court 
and that makes it difficult and unsafe to 
hold that such a summary dismissal is a dis- 
missal on merits and as such constitutes a 
bar of res judicata against a similar petition 
filed under Article 32, (Constitution of 
India).” 

In the instant case the Subordinate Judge 
passed the order on 8th May, 1967, and the 
revision petition was filed in the High Court 
on 25th May, 1967, and thus there was no 
delay in filing the revision petition. No ap- 
peal lay against this order of the Subordinate 
Judge and therefore it can be assumed that 
the order dismissing the revision petition in 
limine was passed after considering the 
merits. However, in view of the law laid 
down in the aforesaid authorities of the Sup- 
reme Court and - the Punjab and Haryana 
High Court it is held that the order of the 
Subordinate Judge disallowing amendment 
can be attacked in this appeal. 


11. Order VI, Rule 17 of the Code 
of Civil Procedure, lays down that the Court 
may at any stage of the proceedings allow 
either party to alter or amend his pleadings 
in such manner and on such terms as may 
be just and all such amendments shall be 
made as may be necessary for the purpose 
of determining the real questions in contro- 
versy between the parties. 


12. In the instant case in the written 
statement the vendees had pleaded that the 
plaintiff is not the son of the vendor and 
that the suit was filed by the plaintiff as 
a benamidar for the vendor. The plaintiff 
in his statement as P. W. 4 made on 25th 
July, 1967, had stated that he was living 
jointly with his father and they constituted 
joint Hindu family. However, he did not 
admit that the family owned any joint Hindu 
family property and that the land in suit 
was the property of the joint Hindu family. 
It is well-settled law that every Hindu family 
consisting of father and son is presumed to 
be joint but there is no presumption that a 
joint Hindu family owns any property. Thus 
the pleas which the defendants wanted to 
take in the written statement by making the 
proposed amendment would raise a new and 
inconsistent case with their existing plead- 
ings. f 

13. The learned counsel for the ap- 
pellants relied upon Raghvir Prashad v. Chet 
Ram, 1971 Cur LJ 612, wherein it was held 
as under:— 

“That, however, negligent or careless 
may have been the first omission and how- 
ever late the proposed amendment, the 
amendment should be allowed if it can be 
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made without injustice to the other side. 
There is no injustice if the other side 
can be compensated by costs. 


A plaintiff may add a new cause of ac- 
tion and the defendant may add a new de- 
fence. Even a new case may be allowed to 
be introduced. Thus the mere fact, that the 
cause of action has been changed, is no 


ground per se for disallowing the amend-. 


ment.” S 

Jn this ruling plaintiff No. 1 along with his 
sister laid a claim to the house on the basis 
of inheritance. They came to know about 
the execution of the will subsequently which 
- will was in existence on the day the suit 
was brought, and they applied for amend- 
ment of the plaint to base their claim on 
bi will also and the amendment was allow- 
e 


14. In Smt. Tara Wati v. Sees Ram, 
(1966) 68 Punj LR 406, it was held as 
under:— 


“That in a suit for cancellation of gift 
deed if in the application for the amend- 
ment of the plaint there is no question of 
any new claim being made and all that has 
been sought to be introduced is another 
ground for attacking the deed of gift, the 
amendment can be allowed even after the 
expiry of period of limitation for the suit.” 
To the same effect was the law laid down 
jo M/s. Watkins Mayor and Co., Jullundur 
City v. Registrar of Trade Marks, Bombay, 
(1952) 54 Punj LR 176=(AIR 1952 Punj 

, Har Sarup Gupta v. S. Aggarwal 
Khushi Ram, AIR 1960 Punj 653; Pirgonda 
Hongonda Patil v. Kalgonda Shidgonda 
Patil, AIR 1957 SC 363, and in L. J. Leach 
and Co., Ltd. v. M/s. Jardine Skinner and 


Co., AIR 1957 SC 357. In all these autho- ' 


Tities it was observed that amendment may 
be allowed even if there was a delay or 
carelessness on the part of the plaintiff or 
defendant and that there will be no injustice 
to the opposite side who can be compensat- 
ed by costs. In none of these cases a new 
and inconsistent case was allowed to be in- 
troduced by the proposed amendment. 


15. In Gulwant Kaur v. Mohinder 
Singh, 1972 Cur LJ 289=(AIR 1972 Punj 
260), the facts were that a suit for posses- 
sion of the disputed land was filed by Mob- 
inder Singh and Gurmel Singh on the basis 
of a registered sale deed executed in their 
favour on 18th June, 1968 by the husband 
of the defendant Gulwant Kaur. She re- 
sisted the suit on the ground that the dis- 
puted property had been gifted to her on 
13th April, 1950, and it was an oral gift 
accompanied by possession and she had 
been in continuous possession of the land 
through her son Madanjit Singh since 
April, 1956. After the conclusion of the 
evidence led by the plaintiff in the affirma- 
tive and the evidence of the defendants and 
before recording plaintiffs’ evidence in re- 
buttal an application was made by the de- 
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fendant in the trial Court under Order 6, 
Rule 17 of the Code of Civil Procedure to 
amend her written statement to add an al- 
ternative defence to the claim of the plain- 
tiffs about her being not liable to deliver 
possession to the plaintiffs on the ground 
that even if she was not able to prove the 
oral gift she had become absolute owner 
of the property by adverse possession since 
April, 1956. The Sub-Judge dismissed this 
application of the petitioner. Against this 
order revision petition was filed in this 
Court and on these facts it was held as 
under:-— 


Da seeease that the new plea sought to be 
added is not at all inconsistent with the ori- 
ginal plea, but is merely sought to be taken 
up in the alternative. Considerations for 
allowing an amendment of plaint in a pre- 
emption suit are entirely different. 

The new plea sought to be raised is not 
destructive of the original plea and both 
the pleas could have been taken up in suit 
originally in the alternative. 

And that the defence under the original 

plea as well as under the new plea sought 
to be introduced by the amendment is that 
the petitioner is the owner of the land and 
is in possession of the same since April, 
1956, to the exclusion of her husband. It 
cannot, therefore, be said that there is any 
change of the front in defence on the part 
of the petitioner in the present case.” 
This authority relied upon by Mr. S. P. 
Goyal learned counsel for the appellant does 
not help him. In this authority it was fur- 
ther held that inordinate delay in making an 
application for amendment is no ground for 
a valid consideration for deciding the appli- 
cation on merits. But no new and’ incon- 
sistent pleas can be allowed to be raised by 
the amendment. The views taken in the 
above-mentioned authorities relied upon by 
the learned counsel for the appellants do not 
cover this point in dispute i.e., whether a 
new and inconsistent plea can be allowed to 
be introduced by way of amendment of 
written statement. 


16. The learned counsel for the res- 
pondents relied upon A. K. Gupta and Sons 
Ltd. v. Damodar Valley Corporation, AIR 
1967 SC 96, wherein it was held:— 


“The expression cause of action in this 
context does not mean every fact which is 
material to be proved to entitle the plaintiff 
to. succeed. The expression only means a 
new claim made on a new basis constituted 
by new facts. The words new case means 
new set of ideas. Thus no amendment will 
be allowed to introduce new set of ideas to 
the prejudice of any right acquired by any 
party by lapse of time. 

` In the matter of allowing amendment of 
pleading the general rule is that a party is 
not allowed by amendment to set up a new 
case or a new cause of action particularly 
when a suit on the new cause of action is 


396 P, & EL 


barred. Where however, the amendment 
does not constitute the addition of a new 
cause of action or raise a different case, but 
amounts merely to a different or additional 
approach to the same facts the amendment 
is to be allowed even after expiry of the sta- 
tutory period of limitation.” 

17. In Mangat Rai v. Mohan Lal, 
1971 Cur LJ 633 = (AIR 1971 Punj 429), it 
was held as under:— 


“That application under Order 6, R. 17, 
Civil Procedure Code, was made in the pre- 
sent case nearly two years thereafter. There 
is no justification for this delay and the 
only inference that can be drawn is that 
even after the matter had been clarified by 
the Full Bench decision, the tenant did not 
care to apply for an amendment and this is 
a case in which the inference of this plea 
having been waived is inescapable.” 

In Kundal Lal Verma v. Smt. Sushila Devi, 
- 1971 Cur LJ 1024 = (AIR 1972 Punj 283), 
it was held as under:-— 


“That the general rule in the matter of 
allowing amendment of pleadings is that an 
amendment by means of which a party seeks 
to set up a mew case or a new cause of 
action (particularly when a suit on the new 
cause of action would be barred) is not per- 
mitted. The amendment sought to be made 
in the present case was certainly of a type 
which is barred under the rule. It is not 
an amendment which would merely open a 
different or additional approach to the facts 
already stated but is one which changes the 
nature of the defence or, in other words, 
sets up a new case.” 

In Shriram Sardarmal Didwani v. Gouri- 
shankar, AIR 1961 Bom 136, it was held:— 


“In the case of an amendment of 

plaint, an amendment to the plaint should 
not be granted if it would convert the suit 
or the claim into one of a different and in- 
consistent character. In the case of an 
amendment of the written statement, an 
amendment should not be granted if it would 
convert the defence into another or a differ- 
ent and inconsistent character. An amend- 
ment to the written statement can never 
affect the nature of the suit; it can only 
alter the nature of the defence.” 
To the same effect was the law laid down 
in Rameshwar Dutt v. Ram Kishan, (1963) 
65 Punj LR 1016, Fazal Nur v. Bibi Rani, 
AIR 1930 Lah 278 (2) and in the Munici- 
pal Corporation of Greater Bombay v. Lala 
Pancham, AIR 1965 SC 1008. The law laid 
down in all these authorities applies to this 
case. : 


18. In view of the law laid down in 
the aforesaid authorities my findings are 
that the general rule of amendment of plead- 
ings is that a party is not allowed amend- 
ment to set up a mew case or a new cause 
of action. The word new cause of action 
means a new claim made on a new basis 
constituted by new facts. The words “new 
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case” mean new set of ideas. In the case 
of an amendment of plaint it would not be 
granted if it would convert the suit or the 
claim into one of different and inconsistent 
character. In the case of an amendment of 
the written statement the amendment should 
not be granted if it would convert the de- 
fence into another or a different and in- 
consistent character. Applying these prin- 
ciples to the present case I am of the con- 
sidered view that the amendment application 
of the defendant-appellants to amend their 
written statement was rightly rejected by the 
Subordinate Judge. 

19. In the instant case in the writ- 
ten statement the defendants had pleaded 
that Sudesh Kumar plaintiff was not the son 
of the vendor and that he was a benamidar 
for the vendor. Now they want to introduce 
altogether a new and inconsistent case to 
the effect that the plaintiff and the vendor 
constitute joint Hindu family and that the 
land in suit was the property of joint Hindu 
family and that the plaintiff, therefore, has 
no right of pre-emption. The evidence of 
both the parties in this case had been closed 
on 25th February, 1967, and the case was 
adjourned for arguments and the application 
for amendment was made on 31st March, 
1967. It appears that after seeing that the 
plaintiff was succeeding in the case this ap. 
plication was made with a view to prolong 


the decision of the case. 


20. For the reasons given above it is 
held that amendment of the written state- 
ment cannot be allowed to raise a new and 
inconsistent case. The order of the Subor- 
dinate Judge disallowing the amendment 
was correct and’ is affirmed. 

- 2L No other point was urged, before 
me. There is no force in this appeal and 
the same is dismissed with costs. 

Appeal dismissed. 


AIR 1973 PUNJAB AND HARYANA 396 
(Y 60 C 113) 
GURDEV SINGH, J. 

Krishan Chander, Petitioner v. Ram Lal, 
Respondent. 

Election Petn. No. 4 of 1972, D/- 2-8- 
1972. 

Index Note: — (A) Representation of 
the People Act (1951), Section 82 — Elec- 
tion dispute — Necessary parties. 

Brief Note: — (A) Section 82 is a 
mandatory provision and all candidates 
against whom allegations of corrupt practice 
are made have to be joined as respondents, 
besides the returned candidate against whom 
petition is filed on that ground. Where all 
such parties are not impleaded the petition 
cannot be said to be properly constituted 
and cannot be proceeded with. AIR 1965 
SC 1243, Rel. on. (Para 13) 
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43, Amin Lal v. Hunna Mal 14 


Petitioner in Person; Siri Chand Goyal 
with N. K. Sodhi and Om Parkash Goyal, 
for Respondent. 

ORDER:— In the last general elec- 
tions to the Haryana Vidhan Sabha held on 
the 11th of March, 1972, eight candidates 
contested from the Karnal Constituency. 
The following day when the counting took 
place the respondent Shri Ram Lal was de- 
clared elected having ‘secured the highest 
number of votes as detailed below: 


Shri Ram Lal 17,719 
Smt. Shanti Devi 16,857 
Shri Balwant Singh 1,602 
Shri Piyare Lal 1,243 
Shri Kali Ram 1,203 
Shri Kalu Ram 616 
Shri Randhe Sham 542 
Shri Kashmira Singh. 180 


2. Shri Krishan. Chander, the peti- 
tioner before me, one of the electors in the 
Constituency, has challenged the election of 
the respondent Shri Ram Lal on the allega- 
tions, inter alia, that the respondent, his elec- 
tion agent and other persons with his con- 
sent had committed various corrupt practices 
detailed in the petition. Besides contesting 
the petition and denying allegations of cor- 
rupt practices etc., the successful candidate 
Shri Ram Lal, who is the sole respondent in 
petition, has taken some preliminary objec- 
tions, the first and foremost of which is that 
the petitioner’s petition has to be dismissed 
under Section 86 of the Representation of 
the People Act, 1951 (hereinafter referred to 
as the Act) for non-compliance with the 
provisions of Section 82 (d) of the Act, as 
various persons against whom the allegations 
of corrupt practices have been made, includ- 
ing Sarvashri Piyare Lal, Kali Ram, Kalu 
Ram and Kashmira Singh, who had them- 
selves contested the election, and comrade 
Ram Piara have not been impleaded, though 
they were necessary parties. The petitioner 
in his replication, however, maintained that 
the returned candidate Shri Ram Lal alone 
was required to be made party and it was 
not necessary to implead any other candidate 
as the allegations of various corrupt practi- 
ces were levelled against the successful can- 
didate Shri Ram Lal and not against any 
other candidate, though some of the persons 
had been named as his agents or those who 
had acted with his consent. On these plead- 
ings, B. R. Tuli, J., before whom the mat- 
ter came up during vacation, framed the fol- 
lowing two preliminary issues, on which the 
petitioner personally and the respondent’s 
learned counsel have addressed arguments 
before me at length: 
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1. Whether it was necessary for the 
petitioner to implead Sarvashri Ram Piara, 
Piyara Lal, Kali Ram, Kalu Ram and Kash- 
mira Singh as parties to the petition in view 
of the allegations in paras 9, 10, 11, 12 and 
20 of the election petition? 


2. If Issue No. 1 is found in favour of 
the respondent, what is the effect of non- 
impleadment of those persons as respondents 
to the petition? 

Issue No. 1: 

3. The provision regarding the par- 
ties to an election petition is contained in 
Section 82 of the Act. It provides: 

“82. Parties to the petition. — A peti- 
tioner shall join as respondent to his peti- 
tion— 

(a) where the petitioner, in addition to 
claiming a declaration that the election of 
all or any of the returned candidate is void, 
claims a further declaration that he himself 
or any other candidate has been duly elect- 
ed, all the contesting candidates other than 
the petitioner, and where no such further 
declaration is claimed, all the returned can- 
didates; and 

(b) any other candidate against whom 
allegations of any corrupt practice are made 
in the petition.” 

4. Clause (b) of this section is rele- 
vant to the preliminary issues that have been 
argued before me. It clearly lays down that 
besides the returned candidate whose elec- 
tion is challenged, any other candidate 
against whom allegations of corrupt prac- 
tices are made in the petition has to be im- 
pleaded as respondent in an election petition. 
In view of the opening words of this sec- 
tion, it cannot be disputed that this .provi- 
sion is mandatory and the parties referred 
to therein are necessary parties in whose 
absence the trial of an election petition can- 
not proceed. This, in fact, stands settled 
by a string of authorities. It will suffice 
here to refer to Mohan Raj v. Surendra 
Kumar, AIR 1969 SC 677, wherein it has 
been ruled, inter alia, that Section 82 (b) 
makes it incumbent that any candidate 
against whom a charge of corrupt practice 
has been made must be joined as a party 
and even a candidate who is duly nominat- 
ed continues to be a candidate for the pur- 
pose of this provision in spite of his with- 
drawal. The same rule has been reiterated 
in K. V. Rao v. B. N. Reddi, AIR 1969 SO 
872. This being the State of law, what re- 
mains to be considered is whether the peti- 
tioner has made any averment of corrupt 
practices against any person who was a 
candidate for election from the Karnal cons- 
tituency,. 


5. Besides Shri Ram Lal, who won 
the election, and Comrade Ram Piara who 
had withdrawn, the other candidates were 
Smt. Shanti Devi, Shri Balwant Singh, Shri 
Piyare Lal, Shri Kali Ram, Shri Kalu Ram, 


Shri Radhe Sham and Shri Kashmira Singh. 
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It is conceded by the respondent’s counsel 
that there is no imputation of corrupt prac- 
tices against Smt. Shanti Devi, Shri Balwant 
Singh and Shri Radhe Sham and, according- 
ly, it was not necessary to implead them. It 
is, however, urged that Comrade Ram Piara 
and the remaining four candidates, namely, 
Sarvshri Piyare Lal, Kali Ram, Kalu Ram 
and Kashmira Singh, having been accused 
of committing corrupt practices set out in 
paragraphs 9, 10, 11, 12 and 20 of the peti- 
tion, are necessary parties. 

6. Comrade Ram Piara is a candi- 
date who after his nomination had with- 
drawn by the prescribed date. According 
to the settled law which has recently been 
Teiterated by their Lordships of the Supreme 
Court in AIR 1969 SC 677, despite his with- 
drawal he would be a necessary party to 
this petition if any allegation of corrupt 
practices is made against him. The allega- 
tions made against him are contained in 
paragraph 10 of the petition, which runs 
thus : 


“That on 13th February, 1972, the res- 
pondent accompanied by Sh. Hargobind 
again came to the petitioner and asked him 
to accompany them to Comrade Ram Piyara 
and request him to withdraw his candidature 
otherwise the chances of the respondent will 
be greatly hampered but the petitioner told 
them that he was not at very cordial terms 
with Comrade Ram Piara these days and it 
would be better for them if they seek ‘the 
help of Sh. Sunder Lal Dhawan and 
S. Autar Singh Khalsa for the purpose and 
they both could prevail upon Comrade Ram 
Piara and the Comrade would not like to 
displease them both. They did the same 
and the Comrade withdrew his candidature.” 


7. It is obvious that 
against Comrade Ram Piara is that he was 
prevailed upon to withdraw. There is no 
allegation that his withdrawal was not bona 
fide or voluntary but was induced by bribery, 
receipt of gratification or reward or expec- 
tation of the same, or anything which is in 
any manner prohibited under Section 123 of 
the Representation of the People Act. It is 
thus obvious that there is no allegation of 
corrupt practices against Comrade Ram 
Piara and the petitioner rightly did not im- 
plead him. 

8. Paragraph 11 which refers to the 
conduct of Shri Piyare Lal, a candidate at 
the election, reads: 

“11. That through Sh. Sardha Ram, 
President, Municipal Karamchari Dal, Kar- 
nal, and Shri Prithvi Raj, President, Dis- 
trict Municipal Subordinate Employees 
Union, Karnal, the respondent Shri Ram 
Lal and Sh. Hargobind, Senior Vice-Presi- 
dent, Municipal Committee, Karnal, induc- 
ed Shri Piara Lal a caste brother of Mr. 
Sardha Ram to stand at the election for the 
Karnal Assembly Constituency. For’ that 
deal Sh. Sardha Ram was promised that he 
would not be dismissed again even if his 


the allegation’ 


ALR 


appeal had been dismissed by the learned 
Commissioner, Ambala Division, and Shri 
Prithvi Raj would be given extension of his 
service. It was further promised by the res- 
pondent atthe house of Sh. Piara Lal, Ward 
No. 9, Jundla Gate, Karnal that he would 
bear the entire election expenses of Sh. Piara 
Lal for the purpose and he was paid Rupees 
3,000/- for standing in the elections in ad- 
vance as gift by the respondent on 10th Feb- 
Tuary, 1972. It was further agreed upon that 
the Jan Sangh workers would also work for 
Sh. Piara Lal. He was actually supplied 
workers and loud-speaker fitted rickshaw 
for propaganda work. So this inducement 
to Sh. Piara Lal to stand at the election is 
a corrupt practice in the meaning of the 
Section 123 (1) (A) (a) of the Representation 
of the People Act and election is void.” 


9. It will be seen that what is alleg- 
edinthis paragraph isthat the returned can- 
didate Sh. Ram Lal and others at his instance 
had induced Sh. Piyare Lal to stand for the 
election not only by promising that he Sh. 
Ram Lal would bear the entire expenses of 
his election and supply Jan Sangh workers 
for popaganda, but also by paying him 
Rs. 3,000/- for standing in the election, on 
10th of February, 1972. The petitioner has 
argued that this is an accusation of corrupt 
practice against the returned candidate Shri 
Ram Lal and not against Shri Piyare Lal 
as it is not stated that the latter had accept- 
ed the money or the offer of bearing his 
election expenses and supply of Jan Sangh 
workers. This contention is clearly unten- 
able, as a part from the clear averment con- 
tained in this paragraph that Sh. Piyare Lal 
was “actually supplied workers and loud- 
speaker fitted rickshaw”, it is specifically 
stated that Shri Piyare Lal had been paid 
Rs. 3,000/- on the 10th of February, 1972 for 
standing in the election. There being un- 
equivocal allegation that Shri Piyare Lal re- - 
ceived Rs. 3,000/- for standing in the elec- 
tion, it is obvious that he is being accused 
of committing a corrupt practice falling 
under sub-clause (a) of Section 123 (1) (B) 
of the Act. í 


10. In paragraph 12 it is stated that 
the respondent Shri Ram Lal accompanied 
by his agents and others went to the house 
of Shri Kali Ram and offered him Rupees 
2,000/- as inducement to stand for the elec- 
tion, besides offering to bear his election ex- 
penses and to supply workers. It is further 
stated that thereafter on the 10th of Febru- 
ary, 1972, Shri Kali Ram took the respon- 
dent and others to the house of Shri Kalu 
Ram, where it was settled that be should 
also stand for election and for that pur- 
pose both (Shri Kali Ram and Shri Kalu 
Ram) were paid Rs. 2000/- each at the spot. 
It is then alleged that on the following day 
(lith February, 1972), Sh. Kali Ram and 
Shri Kalu Ram filed their nomination 
papers and both of them promised that they 
would not withdraw their candidature 
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come what may. These averments clearly 
contain allegations of bribery having been 
‘committed not only by the respondent but 
also by Shri Kali Ram and Shri Kalu Ram, 
as apart from other things, they had ac- 
cepted the payment of Rs. 2000/- each as 
inducement for standing for the election. 


it. The allegations against Kashmira 
Singh, the other candidate, are contained in 
paragraph 20 of the petition, which is in 
these words: 


“On 25th February a meeting of Sikh 
Community of the Karnal city was conven- 


ed by Khalsa Autar Singh and S. Inder 
Singh in Gurdwara Manji Sahib, Karnal. 
This meeting took place at 8.00 P. M.. 


S. Sewa Singh refused to preside over the 
meeting on the ground that religious places 
should not be used for election propaganda 
but in spite of his objection the meeting was 
held under the Presidentship of S. Manohar 
Singh of Model Town, Karnal, who exhort- 
ed the Sikhs that a time has come to wreak 
vengeance on Ch. Bansi Lal by defeating his 
Jat candidate Behn Shanti Devi and thus 
Sikhs of Pehowa would have a sigh of solace. 
S. Autar Singh and S. Inder Singh Advocate 
also conveyed the decision of the Pursharthi 
Sabha, Karnal, dated 21-2-1972 and also the 
promise of the respondent Sh Ram Lal for 
grant of Rs. 5,000/- a year to the Khalsa 
College, Karnal by the Municipal Committee, 
Karnal. So it was decided to fully support 
the candidature of Sh. Ram Lal in the elec- 
tions to the Karnal Assembly Constituency 
and it was further decided to persuade 
S. Kashmira Singh to retire from contesting 
the elections in the interests of Sikh Panth and 
for the furtherance of the prospects of elec- 
tion of Sh. Ram Lal respondent. 
mira Singh was made to retire and sit silent 
in the elections for himself if he could 
not help the respondent. All this amounted 
to a corrupt practice within meaning of 
Sec. 123 (1) and 123 (3) of the Representa- 
tion of the People Act, 1951.” 


12. It will be seen that the imputa- 
tion against Kashmira Singh is that the res- 
pondent Shri Ram Lal had prevailed upon 
S. Autar Singh and S. Inder Singh Advo- 
cate and members of the Pursharthi Sabha 
by promising a grant of Rs. 5000/- a year to 
the Khalsa College to persuade Shri Kash- 
mira Singh to retire from the contest. It is 
not disputed that the results also show that 
Kashmira Singh had not withdrawn his candi- 
dature. The petitioner, however, urges that 
Kashmira Singh was made to retire and be- 
come inactive in the election, if he could 
not help the respondent, and thereby a cor- 
rupt practice as defined in Section 123 (3-A) 
of the Act had been committed. The ques- 
tion whether or not the various acts attributed 
to Shri Ram Lal in this paragraph constitute 
corrupt practices under Section 123 (3-A) of 
the Act does not arise for consideration at 
this stage and here we are concerned only 
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with the question whether there is any alle- 
gation of corrupt practices against Shri Kash- 
mira Singh. The only thing that has been 
attributed to Kashmira Singh is that he was 
persuaded to retire from the contest and sit 
silent in the election if he could not help 
the respondent. There is no allegation that 
Shri Kashmira Singh had ever agreed to re- 
ceive or had actually received any gratifica- 
tion, promoted or attempted to promote 
feelings of enmity or hatred between differet 
classes of the citizens on grounds of religion, 
race, caste, community or language, or com- 
mitted any other act that constitutes a cor- 
rupt practice under the Act. 


13. In view of the above discussion, 
I find that the petition contains the allega- 
tions of corrupt practices against the candi- 
dates Sarvashri Piyare Lal, Kali Ram and 
Kalu Ram, besides the returned candidate, 
who is already respondent in the case, and 
in view of the mandatory provisions of Sec- 
tion 82 of the Act they are necessary parties 
to this petition. Issue No. 1 is thus decided 
against the petitioner accordingly. 


Issue No. 2. 

14. In view of the settled law that 
Section 82 is a mandatory provision and all 
candidates against whom allegations of cure 
rupt practices are made shall be joined as 
respondents besides the returned candidate, 
it is obvious that the necessary parties named 
above having not been impleaded the peti- 
tion is not properly constituted as held in 
Amin Lal v. Hunna Mal, AIR 1965 SC 
1243, and it cannot proceed in their absence. 
What remains to be considered is the effect 
of the petitioner’s failure to implead the 
three candidates who have been held as ne- 
cessary parties. In a suit where necessary 
parties are not impleaded, recourse is some~ 
time permissible to Order 1, Rule 10, Civil 
Procedure Code, but even in such cases the 
provisions of the Limitation Act have to be 
kept in view and where the claim against the 
party sought to be impleaded is barred by 
limitation, addition of that party is not al- 
lowed. The question whether the power con- 
tained in Order 1, Rule 10, Civil Procedure 
Code, can be exercised in dealing with an 
election petition was considered in K. V. 
Rao’s case, AIR 1969 SC 872, supra, and it 
was held that though amendment to the peti- 
tion in a civil proceeding and the addition of 
parties to such proceedings is possible sub- 
ject to the law of limitation, an election peti- 
tion stands on a different footing and the 
trial of such petitions and the powers of the 
Court in respect of it are circumscribed by 
the Act. On consideration of the various 
provisions of the Act, it was held that no 
right is given to the High Court to entertain 
an election petition which does not comply 
with the provisions of Sections 81, 82 or 
Section 117 of the Act, and the power of 
the High Court to allow amendment of the 
petition is restricted by Section 86 (5) of 
the Act. In this connection, delivering the 
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judgment of the Court, Mitter, J., observed 
as follows: 

“But Section 86 (5) of the Act provides 
for restrictions on the power of the High 
Court to allow amendments. The High 
Court is not to allow the amendment of a 
petition which will have the effect of intro- 
ducing particulars of a corrupt practice not 
previously alleged in the petition. — With re- 
` gard to the addition of parties which is pos- 
sible in the case of a suit under the provi- 
sions of Order 1, Rule 10, subject to the 
added party’s right to contend that the suit 
as against him was barred by limitation when 
he was impleaded, no addition of parties is 
possible in the case of an election petition 
- except under the provisions of sub-section (4) 
of Section 86. Section 82 shows who are 
necessary parties to an election petition which 
must be filed within 45 days from the date 
of election as laid down in Section 81. Under 
Section 86 (1) it is incumbent on the High 
Court to dismiss an election petition which 
does not comply -with the provisions of Sec- 
tion 81 or Section 82. ` Again the High Court 
must dismiss an election petition if security 
for costs be not given in terms of Sec- 
tion 117 of the Act.” 


15. Admittedly, the period of 45 
days allowed under the law for making this 
election petition expired long ago, and even 
if it be assumed that this Court has power 
to allow amendment to implead the neces- 
sary parties (though no such prayer has been 
made either orally or by way of an applica- 
tion), it cannot be allowed at this stage. 
Thus I find that the failure of the petitioner 
to implead the candidates Sarvashri Piyare 
Lal, Kali Ram and Kalu Ram must result in 
dismissal of his petition. This issue is de- 
cided accordingly. 

16. As a result of the above findings, 
the petition is dismissed with costs. 

: Petition dismissed. 
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S. P. Batra, Defendant-Respondent. 

First Appeal No. 46 of 1970, DJ- 26-5- 
1972, from decree of R. S. Gupta, Sr. Sub- 
J., Chandigarh, D/- 11-11-1969. 

Index Note: — (A) Tort — Malicious 
Prosecution — Prosecutor, who is — Person 
suppressing material facts in giving informa- 
tion to police. 

Brief Note: — (A) A defendant in a 
suit for prosecution can escape liability only 
if he places true and correct information 
before the police or a Magistrate having 


jurisdiction to take cognizance of the offence 
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charged against the plaintiff. Where a de- 
fendant conceals the material facts or dis- 
torts them to an unreasonable extent, he can- 
not be allowed to urge that he was not the 
prosecutor. If the other conditions of his 
liability are satisfied, then he cannot escape 
the consequences of his action merely be- 
cause the agency of the Magistrate or the 
Police also happened to intervene. AIR 1926 
PC 46, Rel. on. (Paras 13, 14) 

Index Note: — (8) Tort — Suit for 
malicious prosecution — JReasonable and 
probable cause — Proof. 

Brief Note: — (B) In a suit for mali- 
cious prosecution, the burden of proving that 
the proceedings were initiated without any 
cause lies on the 
plaintiff who seeks damages. The acquittal 
of the’ plaintiff in the earlier proceedings 
may sometimes give rise to a presumption 
that there was no reasonable and probable 
cause for his prosecution, but this presump- 
tion is rebuttable. The defendant in such 
a suit has merely to prove that the facts 
and circumstances did exist which gave rise 
to a belief in his mind that the other party 
was guilty. These facts and circunistances 
do not have to be viewed or weighed as 
would be done by a court ‘of law, for other- 
wise in all those cases in which the prose- 
cution fails the complainant or the prosecu- 
tor would become liable for damages. Again 
in the case of such a transaction in which 
fraud is alleged the person defrauded re~ 
mains in ignorance of all or some of the 
attendant circumstances of the case till a 
late stage. In considering the presence or 
absence of reasonable and probable cause a ' 
Court has to consider the totality of the 
circumstances. Merely because the ‘prosecu- 
tor had introduced deliberate falsehood here 
and there cannot be taken to prove that the- 
probable cause was wholly absent. The exis- 
tence of reasonable and probable cause has 
to be judged in relation to his state of mind 


„at the time when he initiated the proceed- 


ings. (Para 15) 

Index Note: — (© Tort — Malicious 
prosecution — Defendant not pursuing civil 
remedies. 


Brief Note: — (C) If the defendant has 
a reasonable and probable cause for sett- 
jing the criminal law in motion the mere fact 
that he might have pursued a civil remedy 
cannot render him liable for malicious pro- 
secution. AIR 1953 Punj 213, Rel. on. 
"(Para 17) 
Index Note:-— (D) Tort — Malicious 
prosecution -— Jurisdiction of Court to 
entertain complaint. 


Brief Note:— (D) The negotiations re- 
garding the sale of the plot were made with 
the defendant while he was posted at 
Asansol. The cheque in respect of the sale 
price was also sent to him and was dishon- 
oured at Asansol. The circumstance that 
the proceedings were instituted at Asansol 
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instead of being instituted at Chandigarh, 
where the property was situate also does not 
help the plaintiff. The Court at ee had 
jurisdiction to entertain the proceedings. 
AIR 1960 SC 266 and (1931) 132 Ind Cas 
864 (Lab), Rel. on. (Para 18) 


Index Note: — Œ) Tort — Malicious 
prosecution — Malice — Proof. 

Brief Note: — (Œ) A person who is 
defrauded has two remedies available to 
him. First is the civil action for the return 
of the money and the second is the crimi- 
nal prosecution to have the guilty person 
punished. If the complainant makes a de- 
mand of his dues during the criminal prose- 
cution, he is merely asking for something to 
which he is entitled. No dishonest motive 
can be inferred from such a demand. AIR 
1957 Mad 646, Rel. on. (Para 20) 

Index Note: — (F) Tort — Malicious 
prosecution — Malice — Inference of. 

Brief Note: — () Absence of reason- 
able and probable cause may sometimes en- 
title the court to draw an inference of malice 
but where the prosecution is found to be 
based on a reasonable belief no inference 
whatsoever of malice can be drawn against 


the prosecutor. (Para 21) 
Cases Referred: Chronological Paras 
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J. V. Gupta, with G. C. Garg, for Ap- 


pellant; H. L. Sarin, with M. L. Sarin, for 
Respondent. 
M. R. § J:— This first ap- 


peal arises out of the judgment and decree 
delivered by the Senior Subordinate Judge, 
Chandigarh, dated November 11, 1969. The 
facts giving rise to the controversy may 
briefly be stated as follows. 


2. The respondent owned Plot No. 
57-D in Sector 9-A, Chandigarh, which he 
wanted to sell. It appears that he wrote a 
letter to his friend R. N. Chona in which 
it was mentioned that he intended to dis- 
pose of the above-mentioned plot. Shri 
R. N. Chona contacted Messrs. P. L. Sahni 
and Co., Property Dealers, at Chandigarh, 
and discussed this matter with them. In 
the course of the discussion, the price of the 
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plot was settled at Rs. 7,500/- and the said 
Property Dealers handed over a crossed 
cheque for Rs. 500/- as advance against the 
sale price of this plot to Mr. Chona for 
being forwarded to the respondent. Mr. 
Chona sent this cheque to the respon- 
dent along with his letter dated the 4th of 
March, 1960. Some more letters were also 
exchanged between Mr. Chona and the res- 
pondent.. The respondent wrote to Messrs. 
P. L. Sahni and Co., Property Dealers, on 
March 16, 1960, wherein he stated that he 
had paid a sum of Rs. 6,862.25 as the price 
of the plot, that the dealers’ commission 
would be 2 per cent. only, that the costs 
involved in registration and transfer of plot 
will be paid by the purchaser, and that— 


“In view of the time and the money in- 
volved in coming over to Chandigarh for 
the transaction it will be much appreciated 
that the transfer may be completed by the 
property dealers on my behalf on receipt of 
a letter of authority from me. He may kind- 
ly be requested to send me a pro forma to 
be filled up, and if necessary to be counter- 
signed by a Magistrate.” 

It was also mentioned that if these 
terms and conditions were acceptable to the 
dealers, the respondent would have no ob- 
jection to release the plot at the quoted 
price of Rs. 7,500/-. Messrs. P. L. Sahni 
and Co., Property Dealers, while answering 
the queries made by the respondent, men- 
tioned as follows in their letter dated March 


‘19, 1960:— 


*(2) Since the site above-said is not 
yet registered with the Government, it can 
be transferred to the purchaser party on 
affidavits executed on non-judicial. stamp 
and 
the presence of the seller party is not ab- 
solutely necessary for effecting transfer. We 
will shortly be sending the affidavit of the 
transferor, i.e., Shri S. P. Batra, to you for 
his signature, attestation and return, for fur- 
ther necessary action here.” 


3. At this stage, ga ppp who 
retired as a Major in the Indian Army, ap- 
proached the said Property Dealers for get- 
ting a plot at Chandigrah. Messrs. P. L. 
Sahni & Co., suggested that he could pur- 
chase the plot belonging to the respondent 
in consideration for a sum of Rs. 7,500/-. 
The appellant accepted the offer and paid a 
sum of Rs. 750/- as advance to the said 
Property Dealers on March 21, 1960. On 
that very day, the said Property Dealers 
sent two copies of the draft affidavit of 
transfer to be completed and sworn by the 
Tespondent and for returning the same to 
the Property Dealers for effecting the trans- 
fer of the plot. This letter of the Property 
Dealers was not replied to by the respon- 
dent and on May 2, 1960, the Property 
Dealers sent a fresh set of draft affidavits 
to be completed and sworn by the respon- 
dent. On May 15, 1960, the respondent 
wrote to the Property Dealers that he would 
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be sending the completed draft affidavits in 
a few days. On May 20, 1960, the appel- 
lant paid a sum of Rs. 6,750]- as the balance 
of price anda sum of Rs. 150/- as the 
dealers’ commission to the said Property 
Dealers. 

By this time, it appears that the respon- 
dent was being offered some higher price 
for the plot and his wife vide her letter 
dated May 27, 1960, wrote to the Property 
Dealers that they should contact some party 
to purchase the plot at Rs. 8,000/- as the 
minimum price. Upon this, the Property 
Dealers sent a letter of protest and insisted 
that the respondent should sell the plot in 
consideration for Rs. 7,500/- as already 
settled. The material portion of the regis- 
tered acknowledgement due letter dated July 
1, 1960, Exhibit P. W. 4/6 sent by the Pro- 
perty Dealers to the respondent runs as fol- 
lows:-— 


“On your assurance, the total amount 

of purchase price has been paid by the pur- 
chaser party.” 
By this time, the appellant became some- 
what restless: He wrote to the Estate Offi- 
cer, Chandigarh, that the respondent be de- 
barred from selling the plot to anybody 
else. On August 3, 1960, the respondent 
wrote back to the Property Dealers and in 
this letter it was mentioned, inter alia, as 
follows:— 

“With above background of not having 
received any correspondence from your end, 
your letters seem to be rather impolite and 
unbecoming of a business concern of your 
standing. There has been no reluctance on 
my part to finalise the case while the deal 


had not been completed, some other party. 


had independently offered me better price 
for the plot and since you were handling 
the deal the matter was referred for further 
consideration. In your opinion, as stated in 
your letter of July the 18th, it was not le- 
gally and morally right for me after having 
accepted the earnest money. The cheque, 
even today has not been encashed by me 
and as such, no liability accrues on me on 
this account. The non-encashment of the 
cheque would be evident to you from your 
bank account returns. As stated by Major 
Gian Singh, a copy of his letter enclosed by 
you, that he had deposited full price of the 
plot with you, was not duly notified to me.” 


4, The Property Dealers replied to 
this communication of the respondent vide 
their letter dated August 9, 1960, in which 
they regretted to note that their letters were 
not reaching the respondent in time. They 
requested him to complete the affidavits for- 
warded to him under a registered acknow- 
ledgement due letter dated May 2, 1960, and 
to send the same to them at the earliest. In 
response to the letter dated August 9, 1960, 
of the Property Dealers, the respondent 
wrote to them on August 17, 1960, that he 
was sending the earnest money cheque to 
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his bankers for collection and that the 
balance of proceeds less the commission of 
the dealers’ may be forwarded to him at an 
early date. He also sent a duly attested affi- 
davit to the Property Dealers for the purpose 
of effecting the transfer of the plot. On 
August 27, 1960, an application was made to 
the Estate Officer, Chandigarh, for effecting 
the transfer of the plot belonging to the res- 
pondent in favour of the appellant. This ap- 
plication is signed by one Shri Ahuja, on 
behalf of the respondent, who is said to be 
an employee of the Property Dealers. This 
is an important document and it is neces- 
sary to set out the whole of it as below:— 


It is submitted as under:— 

1. I have transferred my rights and titles 
in the Plot No. Sector 9-A (R. P. No. 168) 
in favour of Major Gian Singh C/O F/3, 
Sector 8-C, Chandigarh, with consideration. 

2. That I have received whole of the 
consideration money from the transferee 
named above. 

3. That no profiteering 
this transaction. 

4. That I have transferred my rights and 
titles in favour of the transferee subject to 
the provisions of the Capital of Punjab 
(Development and Regulation) Act, 1952, and 
the rules thereunder. 

Under the circumstances it is requested 
that the plot cited above may kindly be 
transferred in favour of the transferee named 
above and oblige. 


Affidavit of transferor is attached. 
Yours faithfully, 
(Sd/-) Tlegible 
for S. P. Batra, 
General Superintendent, 
D. V. C. Durgapur, 
Thermal Power Station, 
P. O. Durgapur, Steel Project, 
District Burdwan (West Bengal).” 
Along with this application, the affida- 
vit sent by the respondent and an applica- 
tion signed by the appellant were also sub- 
mitted to the Estate Officer. This affidavit 
and the application run as follows:— 
“Affidavit of transfer. 
I, S. P. Batra, -Resident Engineer 
D. V. C. Durgapur Thermal. Power Station, 
Post Office Durgapur Steel Project, District 
Burdwan (West Bengal) do solemnly afirm 
that I want to transfer my title in site No. 
57, Sector 9-A (R. P. No. 168), Chandigarh 
Capital, to Major Gian Singh son of Shri 
Kahan Singh of vilage and post office 
Dakha, District Ludhiana, and will have no 
claim over the site after its transfer. No 
profiteering is involved in this transaction. 
I have not drawn any loan under any scheme 
sponsored by the Government. 
Dated the 16th August, 1960. 
© (Sd/-) S. P. Batra 
(S. P. Batra) 
Deponent.” 


is involved in 
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The application filed by the appellant runs as 
follows:— 
“To 

The Estate Officer, 

Capital Project, 

Chandigarh. 


i Application for the transfer of Plot 
No. 57 Street Sector 9-A R. P. No. 168. 
It is submitted as under:— 


That I have purchased the rights and 
title in the above cited plot from Shri S. P. 
Batra with consideration. 

That I have paid whole of the conside- 
ration money to the transferor named above. 

That no profiteering is involved in this 
transaction. 

Under the circumstances explained above, 
the plot cited above may kindly be transfer- 
red in my favour and oblige. 

Yours faithfully, 
' (S/d Major Gian Singh 
Z. Comon Zone Signal Company 
C/o 56 A.P.O. New Delhi 
Present address: F/3, Sector 8C, 
CHANDIGARH.” 


5. In accordance with the ‘procedure 
obtaining in the Estate Officer, the transfer 
of the plot was effected in favour of the ap- 
pellant and the respondent was informed ac- 
cordingly. This is evident from the letter 
dated November 9, 1960, addressed by the 
respondent to the Property Dealers, which 
runs as follows:— - 

“Subject:— Sale of Plot No. 57, Sec- 
tor 9-A, Chandigarh. 

Dear Sirs, 
Kindly refer to my letter No. nil dated 


17th August, 1960, in which a completed - 


affidavit regarding the sale of my above pro- 
perty was -sent to you for your necessary 
action. 


I have received advice from the Estate 
Officer, Capital Project, Chandigarh, that he 
has agreed to the transfer of rights on the 
above plot to Major Gian Singh, F/3, Sec- 
tor 8-C, Chandigarh. 

Position being as stated above, I pre- 
sume the formalities in connection with the 
sales are over for quite some time and I 
would request you to immediately forward 
the sale proceeds to me at the above ad- 
dress.” 

6. On November 15, 1960, the appel- 
lant wrote to the respondent that the plot 
belonging to the latter had been transferred 
in the name of the former under orders of 
the Estate Officer. The appellant was served 
with a notice by the Government to com- 
plete the construction before March 31, 
1961, failing which the Government would 
resume the plot. He requested the respon- 
dent to send him the letters which he and 
the Estate Officer had exchanged regarding 
the plot. He also wanted the allotment let- 
ter and the receipts of the payments made 
bv the respondent and hoped that the same 
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would be sent to him at the earliest. This 
letter is dated November 15, 1960. Vide his 
letter dated November 29, 1960, the respon- 
dent promised to send the relevant papers to 


the appellant and requested him to use his 


good offices in persuading the Property 
Dealers to remit the balance of sale proceeds 
to him. Upon this the Property Dealers 
forwarded a cheque for Rs. 6828/- to the res- 
pondent along with their letter dated Decem- 
ber 22, 1960. This cheque when presented 
for payment was returned unpaid to the 
respondent. The respondent then wrote to 
the Estate Officer, Chandigarh, requesting 
him either to refund the price of the plot 
or to direct the appellant to remit the same 
to him. The plot having been transferred as 
a consequence of the application purported 
to have been made by the respondent, the 
Estate Officer was naturally not in a position 
to accede to either of the requests made by 
A i ee in his letter D/- April 1, 


On June 15, 1961, the respondent pre- 
ferred a complaint under Section 420/417/409, 
Indian Penal Code in the Court of Sub-Divi- 
sional Magistrate Asansol against the appel- 
lant (described as respondent No. 1) and Shri 
B. S. Dhillon of Messrs. P. L. Sahni & Co., 
the Property Dealers, (described as respon- 
dent No. 2). The relevant portions of this 
complaint run as follows:— 

“2. That the accused No. 1 in collusion 
with the accused No. 2 approached the com- 
plainant for the sale of the aforesaid plot 
of land and the complainant agreed to trans- 
fer the land at a price of Rs. 7,500/- and it 
was further settled that the complainant was 
to get a net sum of Rs. 7,328.06 after de- 
ducting the commission charges etc. 


3. That in order to create confidence in 
the mind of the complainant the accused 
No. 1 through the accused No. 2 gave a sum 
of Rs. 500/- initially and requested the com- 
plainant to give in writing the fact of trans- 
fer of the aforesaid land in the name of 
the accused No. 1 to the Estate Officer, Capi- 
tal Project, Chandigarh, and the accused per- 
sons gave the assurance that the balance 
sum of stipulated amount would be paid to 
the complainant as soon as he sends an affi- 
davit supporting such transfer to the accus- 
ed persons. 


« 4, That thus inducing this complainant 
the accused persons caused an affidavit to be 
sworn by this complainant before Shri S. K. 
Mukherjee, Magistrate Ist Class, Asansol, 
believing in their statements that the sum 
of Rs. 6,828/- would be paid immediately 
on receipt of the said affidavit. 


8. That the complainant intimated the 
fact of this non-payment to the accused per- 
sons but the accused persons are keeping 
silent on the matter and the accused per- 
sons have not paid the sum of Rs. 6,828/- 
to this complainant till this date in spite of 
the several demand letters. 
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9, That this complainant would not have 
sworn and sent the said affidavit to the ac- 
cused persons if he could know their such 
dishonest intention of cheating the complain- 
ant. Detailed evidence shall be adduced at 
the time of trial.” 


This complaint was marked by the Sub- 
Divisional Magistrate at Asansol to the local 
police for investigation and report. The 
statement of the complaint submitted by the 
Investigation Officer to the learned Sub-Divi- 
sional Magistrate at Asansol does not indi- 
cate the manner in which the appellant could 
be said to have been connected with any 
offence and yet the appellant was arrested at 
Chandigarh and released on bail by a local 
Magistrate after he remained in custody for 
about two hours. The appellant appeared 
before the learned Sub-Divisional Magistrate 
at Asansol on April 6, 1962, and it is stated 
that he continued to attend that Court for 
about two years when he was discharged on 
the ground that no prima facie case had 
been made out against him. The proceedings 
against Shri B. S. Dhillon of Messrs. P. L. 
Sahni, the Property Dealers, also resulted in 
his acquittal. 


7. The appellant filed the instant suit 
in the Court of the learned Senior Subordi- 
nate Judge, Chandigarh, on the allegations 
that in instituting the criminal complaint 
against him the respondent acted maliciously 
and without any reasonable or proper cause. 
The appellant had to incur expenses to the 
tune of Rs. 14,395/- for defending this cri- 
minal case. On account of loss of re-em- 
ployment up to the age of 53 years he claim- 


ed damages to the extent of Rs. 75,000/- and. 


for mental worries and physical inconveni- 
ence and loss of reputation a claim of Rupees 
10,000/- was made. The appellant, however, 
scaled down his claim to Rs. 25,000/- in order 
to save court-fee. In the written statement, 
the respondent alleged that he was unaware 
of what transpired between the appellant and 
the Property Dealers, Messrs. P. L. Sahni & 
Co., nor did he know that the appellant had 
paid any amount to them. It was further 
submitted that the affidavit of transfer dated 
August 16, 1960, only expressed the desire 
of the respondent to transfer the plot but it 
itself was not a document actually authoris- 
ing the transfer of the plot to the appellant. 
The actual transfer of the plot in the books 
of the Estate Officer, if any, was wrongful 
and unauthorised. The cheque sent by the 
Property Dealers in respect of the sale money 
was dishonoured. The respondent bore no 
illwill or malice against the appellant. 
He had no influence over the learned 
Sub-Divisional Magistrate nor did he get the 
complaint marked for investigation by the 
police. He did not get the appellant arrested 
either. It was further alleged that Messrs. 
P. L. Sahni & Co., were merely advised to 
find out a prospective buyer. They were not 
authorised to transfer the nlot and the annel. 
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lant was duty-bound to pay the price to the 
respondent before getting this transfer regis- 
tered in the Estate Office and he could not 
take shelter behind his alleged payment of 
price to the Property Dealers. 


8. On the pleadings of the parties, the 
following issues were framed by the learned 
Trial Court:— 

(1) Whether the suit is within time? 

(2) Whether the plaint does not disclose 
any cause of action? 

(3) Whether the plaintiff was prosecuted 
maliciously and without any reasonable and 
probable cause? 

(4) If issue No. (3) is proved, whether 
the plaintiff is entitled to damages as per de- 
tails given in paras 10, 11 and 12 of the 
plaint? 

(5) Whether the defendant is not liable 
to pay any damage even if the prosecution 
was made maliciously and without any rea- 
sonable or probable cause because of the fact 
that the prosecution was in fact launched 
by the State? 

(6) Whether the defendant is entitled to 
special costs under Section 35-A Civil Pro- 
cedure Code? 

(7) Relief. 


9. The learned Trial Court held the 
suit to be within time. Issue No. (2) was 
decided against the respondent. Regarding 
issue No. (3), it beld that the respondent, 
while making false allegations in the com- 
plaint, relegated himself to the position of a 
prosecutor and could not take shelter behind 
the plea that he merely informed the autho- 
tities who on their own investigated the mat- 
ter and launched the prosecution against the 
appellant. But the affidavit filed by the res- 
pondent was interpreted to be a mere inten- 
tion on his part to transfer the plot in con- 
tradistinction with its actual transfer. The 
learned Trial Court was of the view that the 
application filed on behalf of the respondent 
for effecting the actual transfer was not sign- 
ed by him and so he could entertain a rea- 
sonable plea that the appellant was a party 
to the fraud. This issue was decided against 
the appellant and in favour of the respon- 
dent. Regarding the quantum of damages 
the Court was of the view that the appellant 
vide his statement dated March 26, 1965, res- 
tricted his claim only to the extent of Rupees 
25,000/- and gave up the balance claim of 
Rs. 74,395/-. From this, it was inferred that 
the appellant had reduced proportionately 
the amount of damages said to have been 
actually suffered under the three heads, name- 
ly, the expenses incurred by him for defend- 
ing himself in the criminal case instituted at 
Asansol, the loss of earnings because of the 
appellant failing to get re-employed, and the 
damages on account of mental worries. In 
this manner, the amount of damages on ac- 
count of mental worries and expenses incur- 
red by the appellant on his defence were 
calculated at Rs. 6.140/. only. No damacer 
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for loss of re-employment were awarded be- 
cause it was regarded to be an uncertain mat- 
ter. The matter contained in Issue No. (5) 
was covered by issue No. (4) and as such no 
separate finding was given upon it. Issue No. 
(6) was decided against the respondent and 
as a consequence of the decision given by 
the learned Trial Court on these issues the 
suit of the appellant was dismissed. 

10. In appeal it has been urged be- 
fore us that the appellant having been pro- 
secuted on the basis of false allegations and 
having been discharged on account of non- 
existence of prima facie proof was entitled to 
claim damages at least to the extent of Rupees 
6,150/- only. In ‘The Law of Torts’ by 
Salmond, Fourteenth Edition (1965) at page 
588, it has been stated as follows:— 

“In order that an action shall lie for 
malicious prosecution or the other forms of 


abusive process which have been referred to,- 


the following conditions must be fulfilled:— 


(1) The proceedings must have been ins- 
tituted or continued by the defendant; 

(2) He must have acted without reason- 
able and probable cause; 

(3) He must have acted maliciously; 

(4) In certain classes of cases the pro- 
ceedings must have been unsuccessful — that 
is to say, must have terminated in favour 
of the plaintiff now suing.” 

11. All these conditions must coexist 
before a plaintiff can succeed. We have now 
to see whether the appellant has been able 
to prove on record the above-mentioned con- 
ditions or not. From the evidence discussed 
in the earlier part of this judgment, the fol- 
lowing conclusions emerge:— 


(a) The Property Dealers never asked © 


the respondent for making a sale of the plot 
to them. On the other hand, Shri R. N. 
Chona, a friend of the respondent, contacted 
them, settled the price, obtained a cheque for 
Rs. 500/- as advance money and forwarded 
the same to the respondent asking him to 
contact the Property Dealers direct. 

(b) The respondent, as suggested by his 
friend Shri Chona, did correspond with the 
Property Dealers and sought some clarifica- 
tions. He had also showed his reluctance to 
come personally to Chandigarh in order to 
effect the transfer of the plot and desired 
that the Property Dealers should undertake 
this task on his behalf on receipt of a let- 
ter of authority from him 

(c) At one stage the respondent did 
make an attempt to back out of the trans- 
action, but he was dissuaded from doing so 
by. the Property Dealers who informed him 
that the intending purchaser had paid them 
the full price of the plot and that it would 
be in his own interest to see through the 
bargain. 

(d) The respondent, at the instance of 
the Property Dealers, sent to them an attest- 
ed affidavit stating therein that he intended 
to sell the plot in favour of the appellant. 
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He never informed the Estate Office that the 
plot had actually been sold by him. 

(e) The application to the Estate Office 
to the effect that the respondent had sold the 
plot was made by one Shri Ahuja, who was 
an employee of the Property Dealers and 
who had not, in fact, been given any autho- 
tity by the respondent to effect the transfer 
on his behalf. 

(© The appellant in his application to 
the Estate Officer mentioned that he had 
paid the whole of the consideration money 
to the transfer. It was not made clear in 
the application that the consideration money 
had been paid to the Property Dealers as 
agents of the respondent. 

(g) The Estate Office, Chandigarh, did 
effect the transfer of the plot in favour of 
the appellant, who, in due course, apprised 
the respondent of this fact, and requested 
him to send the necessary documents, includ- 
ing the payment receipts. 

(h) The respondent at this stage treated 
the transfer as an accomplished fact and did 
not lodge any protest to the appellant as to 
how this transfer had been effected in his 
favour in the absence of any written autho- 
rity given by him to Shri Ahuja, an em- 
ployee of the Property Dealers. He merely 
requested the appellant to use his good offi- 
ces with the Property Dealers and to make 
them send him the consideration money. - 

G) The Property Dealers, on being ask- 
ed by the appellant. did send a cheque for 
Rs. 6,828/- to the respondent after deducting 
from the sale consideration their commis- 
sion and the earnest money to the tune of 
z 500/- already received by the respon- 

ent. ; 

(k) The respondent filed a criminal com- 
plaint against the appellant and Shri B. S. 
Dhillon, the partner of the said Property 
Dealers, in the Court of Sub-Divisional Ma- 
gistrate at Asansol on June 15, 1961, in which 
he made the following averments which 
were rightly found by the learned Trial Court 
to be false:— 

(A) That this plaintiff along with B. S. 
Dhillon approached him for the sale of the 
property; 

(B) that in order to create confidence in 
the mind of the defendant this plaintiff 
through B. S. Dhillon paid him a sum of 
Rs. 500/- as earnest money and that the 
plaintiff requested him (defendant) to give 
in writing the fact of the transfer of the 
aforesaid land in his (plaintiffs) favour to 
the Estate Officer, Chandigarh, and that then 
this plaintiff also gave assurance that the 
balance sale price would be paid as soon as 
the defendant sends an affidavit countenanc- 
ing the transfer. 

`(C) That this plaintiff also induced the 
at to give such an affidavit as afore- 
said. 

(D) That the plaintiff directly told him 
that the sale price would be paid immediate- 
ly on the receipt of the affidavit. - 
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(1) The appellant was discharged by the 
Criminal Court on the ground that no prima 
facie case was established against him. 


12. On the basis of these facts, the 
learned counsel for the appellant has submit- 
ted that the appellant was entitled to a dec- 
ree. He has brought to our notice Satdeo 
Prasad v. Ram Narayan, AIR 1969 Pat 102, 
in which it has been held that where the 
accusation against the plaintiff was in res- 
pect of an offence which the defendant claim- 
ed to have seen him commit, and the trial 
ends in an acquittal on the merits, the pre- 
sumption will be not only that the plaintiff 
was innocent, but also that there was no rea- 
sonable and probable cause for the accusa- 
tion. Reliance was also placed on Gobind 
Chandra Sambarsingh v. Upendra Padhi, 
AIR 1960 Orissa 29, for a similar proposi- 
tion. 

13. On the other hand, the learned 
counsel for the respondent has urged before 
us that the respondent, being an aggrieved 
person, had merely set the Jaw into motion 
by placing the facts before a competent 
Court. The Court itself forwarded the com- 
plaint to the Police for investigation. If, as 
a result of this investigation, the Police had 
actually arrested the appellant and put him 
for trial before a Court of law, the respon- 
dent could not be held liable for any dama- 
ges. In short, it was submitted that the res- 
pondent could not be regarded as a prosecu- 
tor. We are unable to agree with the con- 
tention advanced by the learned counsel for 
the respondent. A defendant in a suit for 
prosecution can escape liability only if he 
places true and correct information before 


the Police or a Magistrate having jurisdiction’ 


to take cognizance of the offence charged 
against the plaintiff. Where a defendant con- 
ceals the material facts or distorts them to 
an unreasonable extent, he cannot be allow- 
ed to urge that he was not the prosecutor. 
In Balbhaddar Singh v. Badri Sah, AIR 1926 
PC 46, it was observed as follows:— 

“In any country where, as in India, pro- 
secution is not private, an action for mali- 
cious prosecution in the most literal sense 
of the word could not be raised against any 
private individual. But giving information 
to the authorities which naturally leads to 
prosecution is just the same thing. And if 
that is done and trouble caused an action will 
lie. But it must be kept in view that, so far 
as the police were concerned, there was ample 
cause for the initiation of prosecution pro- 
ceedings.” g 

14, It has already been noticed that 
on some of the material points the respon- 
dent had made deliberate false averments in 
the complaint. In this view of the matter, 
it cannot be held that the respondent could 
mot be regarded as a prosecutor. If the 
other conditions of his liability are satisfied, 
then he cannot escape the consequences of 
his action merely because the agency of the 
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Magistrate or the Police also happened to 
intervene. 


15. It has now to be seen whether 
the respondent while filing the complaint act- 
ed without reasonable and probable cause or 
not. The learned trial Court considered this 
matter and observed that the affidavit sworn 
by the respondent did not say that the pro- 
perty had been transferred in favour of the 
appellant. It merely showed that the respon- 
dent wanted to transfer the plot in dispute. 
This affidavit alone was not found sufficient 
for effecting the transfer and because of 
this reason the accompanying application 
purported to have been filed on behalf of 
the respondent was forged to show that the 
property had actually been transferred. The 
Court also took note of the fact that the 
appellant while appearing as his own wit- 
ness stated in cross-examination that he did 
not present any application to the Estate 
Officer on August 27, 1960, for effecting the 
transfer of the disputed plot in his favour. 
On a consideration of these circumstances, 
the learned trial Court came to the conclu- 
sion that the transfer of the disputed plot 
had been effected in favour of the appellant 
in a fraudulent manner and 

“this, in my opinion, absolves the de- 
fendant of the charge that he had no reason- 
able and probable cause against the plain- 
tiff in this connection.” 

The learned counsel for the appellant 
has, however, levelled a challenge on this 
point. According to him, the respondent 
himself showed his disinclination to come 
to Chandigarh .and the evidence on record 
establishes that the respondent had authoris- 
ed the Property Dealers to accept the consi- 
deration money on his behalf and to remit 
it to him after completion of the sale. After 
the sale had been effected, the appellant in- 
formed the respondent about this matter but 
the latter never protested as to how the dis- 
puted plot came to be transferred in favour 
of the appellant. The dispute merely relat- 
ed to the payment or non-payment of money 
and no reasonable man could have come to 
the conclusion that the appellant had com- 
mitted any fraud upon the respondent. We 
are, however, of the view that the findings 
arrived at by the learned Trial Court on this 
point are really unassailable. In a suit for 
malicious prosecution, the burden of proving 
that the proceedings were initiated without 
any reasonable and probable cause lies on 
the plaintiff who seeks damages. It is no 
doubt true that the acquittal of the plaintiff 
in the earlier proceedings may sometimes 
give rise to a presumption that there was no 
reasonable and probable cause for his pro- 
secution, but this presumption is rebuttable. 
The defendant in such a suit has merely to 
prove that the facts and circumstances did 
exist which gave rise to a belief in his mind 
that the other party was guilty. These facts 
and circumstances do not have to be viewed 
or weighed as would be done by a Court ofl 
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law, for otherwise in all those cases in which 
the prosecution fails the complainant or the 
prosecutor would become liable for dama- 
ges. All the four conditions mentioned by 
Shri John Salmond must co-exist before a 
defendant in a suit for malicious prosecu- 
tion can be burdened with liability. Again, 
in the case of such a transaction in which 
fraud is alleged the person defrauded remains 
in ignorance of all or some of the attendant 
circumstances of the case till a late stage. 
Jf a person could visualise or foresee what 
is going to happen in future, he would never 
become a victim of fraud. 


Applying these tests to the present case, 
we find that the Property Dealers were 
throughout representing to the respondent 
that the price of the disputed plot will be 
paid to him after the completion of the trans- 
fer. The respondent, though keen to avoid 
a visit to Chandigarh for effecting the trans- 
fer of the plot, had yet informed the Pro- 
perty Dealers that the transfer should be 
effected after getting an authority from him. 
He might well have entertained the notion 
that he would be called upon to send a spe- 
cial power of attorney. Admittedly, no writ- 
ten authority in this case was either sent in 
favour of the Property Dealers or their em- 
ployee Shri Ahuja. The respondent remain- 
ed under the impression that the money 
would be sent to him. It is only when the 
cheque was dishonoured that he came to rea- 
lise the situation which he had landed him- 
self in. Later on, when the subsequent facts 
came to his knowledge he found that the ap- 
plication for the actual transfer of the plot 
had been signed by someone whom he had 
not authorised to do so. The application 
filed on behalf of the appellant also reveal- 
ed that he had urged before the Estate Offi- 
cer that the entire consideration money had 
been paid to the respondent. This statement 
was factually incorrect inasmuch as the price 
of the plot had been paid to the Property 
Dealers. All these circumstances if taken to- 
gether could have led him to believe that he 
bad not only been cheated by the Property 
Dealers but the appellant also had a hand in 
this affair. In considering the presence or 
absence of reasonable and probable cause a 
Court has to consider the totality of the cir- 
cumstances. Merely because the prosecutor 
had introduced deliberate falsehood here and 
there cannot be taken to prove that the pro- 
bable cause was wholly absent. In Balbhad- 
dar Singh’s case, AIR 1926 PC 46 (supra), 
the Privy Council observed as follows:— 

“The question is not, ‘Did the plaintiff 
commit the offence’ or did defendant invent 
the offence against plaintiff, the two queries 
exhausting the possibilities of the situation. 
The question is: Has plaintiff proved that 
defendant invented and instigated the whole 
proceedings for prosecution.” 

The use of the phrase ‘whole proceedings’ in 
this passage is very significant. The Court 
has to reach the core of the matter and to 
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see whether the substratum of the offence 
exists or not. The most important circum- 
stances in this case were: firstly, that the 
property was transferred in favour of the ap- 
pellant on the basis of an application which 
was neither signed by the respondent nor by 
his duly appointed attorney, and secondly 
that the appellant represented to the Estate 
Officer that the consideration money had 
been paid to the respondent. The appellant 
can also derive little benefit from the fact 
that when he informed the respondent about 
the completion of the transfer of the plot 
in his favour the respondent never raised any 
protest. The respondent was living at Asan- 
sol at the material time and probably he did 
not know anything about the other docu- 
ments which were filed before the Estate Offi- 
cer along with the affidavit sent by him for 
effecting the transfer of the plot. The exis- 
tence of reasonable and probable cause has 
to be judged in relation to his state of mind 
at the time when he initiated the proceed- 
ings. 

16. There is yet another way of 
looking at the case. So far as Shri B. S. 
Dhillon, a partner of the firm of the said 
Property Dealers is concerned there cannot 
be any dispute that the respondent had been 
deceived by hi He was being given to 
understand right from the beginning that 
the price of the plot will be sent to him 
after completing the formalities of the trans- 
fer. Acting on this representation, the res- 
pondent sent an affidavit of the appellant. 
The respondent had written to the said Pro- 
perty Dealers that the plot should be trans- 
ferred on his behalf after getting an autho- 
tity from him. The price of the plot was 
not sent to the respondent immeditely after 
the transfer was registered in the Estate 
Office. The cheque in respect of the consi- 
deration money when sent to the respon- 
dent was not honoured by the bankers of 
the Property Dealers. It is somewhat un- 
fortunate that this amount remains unpaid 
to the respondent up to the present day. 
Under these circumstances, the complaint 
filed by the respondent against Shri B. S. 
Dhillon was wholly justified. The question 
is whether he should have mentioned the 
appellant as a co-accused with Shri Dhillon 
or not. In the presence of the application 
written by the appellant to the Estate Offi- 
cer in which it had been mentioned that the 
appellant had paid the price of the plot to 
the respondent and the application purported 
to have been filed on behalf of the respon- 
dent signed by Shri Ahuja who had no au- 
thority to sign it on behalf of the respon- 
dent, it cannot be said that the respondent 
could not validly entertain a belief that the 
appellant and the Property Dealers had join- 
ed hands together in order to deprive him 
of the plot. There is evidence on record that 
the respondent obtained legal advice before 
filing this complaint. The complaint was 
investigated by the Police. No evidence has 
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been brought on the record to show that the 
respondent exhorted the Police to effect an 
illegal arrest of the appellant. The burden 
of proving the absence of reasonable and 
probable cause lay on the appellant and if 
he does not lead evidence on a particular 
point, no presumption can be drawn in his 
favour. 


17. The next argument advanced by 
the learned counsel that the respondent had 
utilized the facts constituting a civil action 
for making a criminal complaint against the 
appellant is also without any substance. In 
Ram Nath v. Bashir-ud-Din, AIR 1953 Punj 
213, it has been held that if the defendant 
has a reasonable and probable cause for set- 
ting the criminal law in motion the mere fact 
that he might have pursued a civil remedy 
cannot render him liable for malicious pro- 
secution. 


18. The circumstance that the pro- 
ceedings were instituted at Asansol instead of 
being instituted at Chandigarh also does not 
help the appellant. It is the admitted case 
of the parties that the negotiations regarding 
the sale of the plot were made with the res- 
pondent while he was posted at Asansol. The 
cheque in respect of the sale price was also 
sent to him and was dishonoured at Asansol. 
In K. Satwant Singh v. State of Punjab, ATR 
1960 SC 266, it was held that whereas 


“the misrepresentation by the accused 
was at Simla and the consequence was at 
Lahore as the Government of Burma was in- 
duced by the misrepresentation to deliver 
property at Lahore, the offence of cheating 
by the accused could have been tried either 
at Lahore or at Simla.” 


In Narain Das v. Prem Chand, (1931) 132 
Ind Cas 864 (Lah), ‘A’ owed ‘B’ a certain 
sum of money. He sent a letter insured for 
Rs. 400/- to ‘B’ through the Post Office ad- 
dressed to a place in the Gujarat District in- 
tending to use the receipt given to the Post 
Office by ‘B’ as proof of discharge of the 
debt. ‘A’ filed a complaint against ‘B? in 
the Court of a Magistrate at Gujarat. Cold- 
stream, J., held that the Court at Gujarat 
had jurisdiction to try the offence under Sec- 
tions 177 and 179 of the Criminal Procedure 
Code. A similar proposition of law was 
also laid down by the Chief Court of Pun- 
jab at Lahore in Ishar Das v. Emperor, (1908) 
8 Cri LJ 75 (Lah) which is a Full Court 
judgment of the Chief Court at Lahore. If 
the respondent had any justification for fil- 
ing the criminal complaint, it does not vanish 
merely because the complaint was filed at 
Asansol. As already indicated the weight of 
the authorities is in favour of the jurisdic- 
tion of the Court at Asansol. 


19. On an overall consideration of 
the whole matter, we are inclined to take the 
view that the appellant has failed to prove 
that the respondent had no reasonable and 
probable cause for vrosecuting the appellant. 


Gian Singh v. S. P. Batra (Sharma J.) 


A.1.R. 


20. Coming now to the question of 
malice, it may be stated at the outset that 
the appellant has failed to prove that the 
respondent bore any illwill or enmity against 
him. The learned counsel for the appellant, 
however, submitted that the complaint was 
filed against his client at Asansol with the 
motive of harassing him and coercing him to 
pay the money twice. If the Court at Asan- 
sol had the jurisdiction to entertain the com- 
plaint, malice cannot be inferred against the 
respondent merely because he approached 
that Court, nor can malice be inferred from 
the circumstance that the respondent held 
out a promise to the witnesses of the appel- 
lant that he would withdraw the prosecution 
against him in case he was paid the price of 
the plot. A person who is defrauded has 
two remedies available to him. First is the 
civil action for the return of the money and 
the second is the criminal prosecution to have 
the guilty person punished. If the complain- 
ant makes a demand of his dues during the 
criminal prosecution, he is merely asking for 
something to which he is entitled. No dis- 
honest motive can be inferred from such a 
demand. In S. T. Sahib v. N. Hasan Ghani 
Sahib, AIR 1957 Mad 646, it was observed 
as follows:— 


“Malice is the last ingredient in a suit 
for malicious prosecution. That the defen- 
dant was actuated by malice in prosecuting 
the plaintiff has also got to be proved by 
the plaintiff. Malice means the presence of 
some improper and wrongful motive that is 
to say an intent to use the legal process in 
question for some other than its legally ap- 
pointed and appropriate purpose. It means 
an improper or indirect motive other than a 
desire to vindicate public justice or a’ private 
right. It need not necessarily be a feeling of 
enmity, spite or ill-will; it may be due to a 
desire to obtain a collateral advantage. The 
malice necessary to be established in a suit 
for malicious prosecution is not even malice 
in law such as may be assumed from the in- 
tentional doing of an wrongful act, but malice 
in fact—malus animus — indicating that the 
party ‘was actuated either by spite or ill-will 
towards an individual, or by indirect or im- 
proper motives, though these may be wholly 
unconnected with any uncharitable feeling 
towards anybody. A prosecution is not mali- 
cious merely because it is inspired by anger. 
However wrong-headed a prosecutor may be 
if be honestly thinks that accused has been 
guilty of a criminal offence he cannot be 
the initiator of a malicious prosecution.” 

21. Absence of reasonable and pro. 
bable cause may sometimes entitle the Court 
to draw an inference of malice but where 
the prosecution is found to be based on a 
reasonable belief no inference whatsoever of 
malice can be drawn against the prosecutor. 
In short, the circumstances of this case show 
that the respondent was not actuated by any 
malice when he filed the complaint against 
the appellant. 
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22. As a result of the foregoing dis- 
cussion, we are of the view that the appel- 
lant has failed to establish that the respon- 
dent had no reasonable and probable cause 
for prosecuting the appellant, nor has he 
been able to establish that the respondent in 
so doing was actuated by malice. This ap- 
peal, therefore, fails and is dismissed with 
no order as to costs. 

SANDHAWALIA, J.— 23. I agree. 


Appeal dismissed. 
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Harbans Singh, Petitioner v. Mehnga 
Singh and others, Respondents. 

Civil Revn. No. 312 of 1972, D/- 15-5- 
1972, against interim order of M. L. Mirchia, 
Addl. Dist. J., Amritsar, D/- 24-2-1972. 

Index Note: — (A) Civil P. C. O. 6, 
R. 17 — Amendment of pleadings —- Amend- 
ment introducing new and inconsistent plea 
should not be allowed at a late stage. 

Brief Note:-— (A) Where in a suit by 
minor after becoming major against the 
vendees for possession of his share in the 
property the defendants specifically stated in 
their written statement that the plaintiff was 
the owner of 4th share in the property and 
the sale was made with his consent, the de- 
fendants should not be allowed, during the 
pendency of their appeal, to amend the 
Written statement by introducing an incon- 
sistent plea that the minor was only a be- 
namidar for his father and consequently the 
father could make a valid sale in their 
favour. AIR 1930 Lah 278 (2) and AIR 
1960 Punj 255 and AIR 1928 Bom 516, Re- 
lied on. (Para 6) 


Cases Referred: Chronological Paras 

AIR 1960 Punj 255, Kartar Singh v. 
Sardara Singh 

AIR 1930 Lah 278 (2) = 31 Punj LR 
340, Fazal Nur v. Bibi Rani 

AIR 1928 Bom 516 = 30 Bom LR 
1300, Sitaram Krishna v. Chimandas 
Fatehchand 


D. V. Sehgal, for Petitioner; K. L. Kapur, 
for Respondents. 

ORDER:— One Sajjan Singh is. alleg- 
ed to have purchased agricultural land in 
the names of his wife and three sons. One 
of the sons was a minor. On 4th April, 
1962, by means of three deeds, major por- 
tion of the property was sold by the father, 
acting on behalf of his minor son, his two 
sons and his wife to Mehnga Singh and 
others. The remaining property was also 

by the same persons to the vendees 
on 4th April, 1963. One of the sons, name- 


iy, Harbans Singh, on becoming a major, 
brought a suit in July, 1970 against the 
CQ/EQ/B144/73/LGC 
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vendees for possession of his one-fourth 
share in the said property. His allegations 
were that his father had no right to sell 
his share without first obtaining permission 
from the Court under Section 8 of the 
Hindu Minority and Guardianship Act, 1956. 
The sale regarding his share was therefore, 
void and he was entitled to get possession 
of the property from the vendees. 


2. The suit was resisted by the ven- 
dees, but was ultimately decreed by the trial 
Court. Therefore, the vendees went in 
appeal before the learned Additional Dis- 
trict Judge, Amritsar. During the pendency 
of the appeal, the defendants filed an appli- 
cation under Order 6, Rule 17, Code of 
Civil Procedure, for the amendment of their 
written statement. Their prayer was that 
they should be allowed to take up a new 
plea, namely, that Harbans Singh, minor, 
was not the owner of the property but he 
was merely a benamidar for his father, who 
had in fact purchased the entire property 
and the same belonged to him. Consequent- 
ly, the father could sell the same. In any 
case, the minor should be asked to refund 
the benefits that he had derived under the 
said sale. 

3. This application was opposed by 
the plaintiff and it was urged that the defen- 
dants should not be allowed to take incon- 
sistent pleas. The same was, however, 
allowed by the learned Additional District 
Judge on payment of Rs. 250/- as costs to 
the plaintiff. Against that order, the plain- 
tiff bas come here in revision. 


4. From the impugned order, it 
appears that the only point that was argu- 
ed before the learned Judge was that the 
application for amendment was a mala fide 
one and should not be allowed at a belated 
Stage. The learned Judge granted this appli- 
cation by merely observing that the amend- 
ment sought could not be said to be mala 
fide and further that the fact that the de- 
fendants were coming late to the Court was 
only a circumstance for burdening them 
with heavy costs. 


5. It was urged by the -learned 
counsel for the petitioner that the real point 
that was argued before the learned Judge 
had not been noticed by him. Reference in 
this connection was made to the reply filed 
by his client to the amendment application. 
Therein, it was specifically stated that the 
defendants could not resile from the admis- 
sion already made by them. In the original 
written statement, they had categorically 
stated that the property belonged to the 
minor and the sale had been made with his 
consent. The present plea that the minor 
was only a benamidar for his father was 
contradictory to the stand that they had 
originally taken in the written statement, and 
they should not be permitted to do so, 
especially at that belated stage. 

6. There is no manner of doubt that 
originally the case set up by the defendants 
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was that the plaintiff was the owner of 
1/4th share in the property and the sale was 
made with his consent. Where was no issue 
framed regarding the point as to whether the 
plaintiff owned 1/4th share in the property 
or not, for the simple reason that the defen- 
dants had not taken up the plea, which they 
now wanted to raise. As a matter of fact, 
when the evidence was led, the defendants 
wanted to establish that the sale had been 
made in their favour with the consent of the 
minor. Now by means of this amendment 
application, they want to give a complete 
go-by to the original stand and they want to 
urge that the plaintiff, minor, was only a 
benamidar for his father, who was the real 
owner of the property, and, consequently, 
the father could make a valid sale in favour 
of the defendants. Such an inconsistent plea 
should not be allowed by way of amendment 
of the pleadings at such a belated stage. 
Reference in this connection may be made to 
a Bench decision of the Lahore High Court 
in Fazal Nur v. Bibi Rani, AIR 1930 Lah 
278 (2), where it was observed that amend- 
ments should always be allowed under 
Order 6, Rule 17, where such amendments 
facilitated a complete decision of the dispute 
between the parties. But if the proposed 
amendments displaced a plaintiffs suit or in- 
troduced new and inconsistent case and the 
application was made at a late stage of the 
proceedings they should be refused. f 


7. On the same lines is another Bench 
decision of this Court in Kartar Singh v. 
Sardara Singh, AIR 1960 Punj 255. 


8. A Division Bench of the Bombay 
High Court in Sitaram Krishna Padhye v. 
Chimandas Fatehchand, AIR 1928 Bom 516, 
has also taken the same view. There it was 
held: 

“Amendment allowing the plaintiffs to 
introduce an entirely new and different cause 
of action, which would require a new trial, 
and which would involve quite different con- 
siderations and quite different evidence from 
that which were before the Court, should 
not be allowed.” 


9, It appears that the real point men- 
tioned above which arose in the case, was 
not touched by the learned Additional Dist- 
rict Judge. 

10. I will, therefore, accept this peti- 
tion and quash the impugned order. There 
will, however, be no order as to costs. Par- 
ties have been directed to appear before the 
learned Judge on 12th June, 1972, for fur- 
ther proceedings in the case. 


Petition allowed. 


S. D. Ghai & Co. v. Punjabi University 
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M/s. S. D. Ghai and Co., Appellants v. 
Punjabi University, Patiala, Respondent. 

F. A. F. O. No. 59 of 1970 with Civil 
Misc. No. 6751 of 1970, D/- 10-5-1972, from 
order of Amjad Ali Khan Sub. J., Ist Class, 
Patiala (D), D/- 31-3-1970. 

er Notes — (A) Arbitration Act, 
Schedule. 1, Rale 3 — “Entering on the re- 
ference’? — Arbitrator is said to enter on 
reference when he applies his mind and does 
some judicial act for progress of the refer- 
ence. 

Brief Note: — (A) The specific date on 
which the Arbitrator can be said to enter on 
teference is a question of fact. 

Where on receiving a letter from the dis- 

putant, a notice was issued by the Arbitrator 
to the other party on 9-8-1968 requiring him 
to file a statement to the claim, it can be in- 
ferred that the Arbitrator entered on the re- 
ference on 9-8-1968. Even if no intimation 
of that notice was sent by the Arbitrator to 
the disputant, it does not mean that he had 
not entered on the reference. AIR 1957 Pat 
395 and AIR 1963 Madh Pra 143 and ILR 
(1966) 1 Punj 1, Rel. on. (Paras 6, 7) 

Index Note: — (B) Arbitration Act, 
Section 28 — ‘Comt? — Appellate Court is 
also a ‘court? within Section 28 and there- 
fore can enlarge time for making the award. 
AIR 1960 SC 307 and AIR 1972 SC 1507, 
Followed. (Para 9) 

Index Note: — (O Arbitration Act, 
Section 28 — Enlargement of time —- Court 
can be requested even orally to enlarge the 
time for making the award. 

Brief Note: — (C) Where the court was 
not favourable to enlarge the period in spite 
of repeated oral requests, the remedy was to 
move an application under Section 28. AIR 
1924 Bom 380, Rel. on. (Paras 10, 12) 

Index Note: — (Ð) Arbitration Act, 
Section 28 — Powers of Appellate Comt — 
Request to enlarge time for making award 
— Instance where discretion was mot exer- 
cised im favour of applicant. 

Brief Note: — (D) No request was 
made before the Trial Court and the matter 
was not considered by it and hence the re- 
guest was not taken into consideration for 
the first time in the Appellate Court. ~ATR 
1920 Cal 115 and (1965) 67 Pun LR 166, 
Distinguished. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1507 = (1972) 1 SCC 

702, State of Madhya Pradesh v. 

Mis. Saith and Skelton (P) Ltd. 9 
AIR 1966 J. and K. 1 = 1966 Kash 

LJ 49, Assadullah Makhdoomi v. 

` Lassa Baba 6 
ILR (1966) 1 Punj 1 = 1965 Pun LR 

(Supp) 206, Harish Chandra 

Saxena v. Union of India 


AQ/DQ/A312/73/MBR 
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(1965) 67 Pun LR 166, Union of India 
v. M/s. K. D. Mehta Manohar Singh 
` and Co. 13 
AIR 1963 Madh Pra 143 = 1963 
MPLJ 121, Ramsahai Sheduram v. 
Harishchandra Dulichandji 
AIR 1963 Punj 427 = ILR (1963) 2 
Punj 320, Sowaran Singh v. Munici- 
pal Committee Pathankot 10 
AIR 1960 SC 307 == (1960) 2 SCR 
209, Nachiappa Chettiar v. Subra- 


maniam Chettiar 9 
AIR 1957 Pat 395 = 1957 BLIR 

456, Soneylal Thakur v. Lachhmina~ 

rain Thakur 5 


AJR 1924 Bom 380 = 26 Bom LR 

280, Sakalchand Moti v. Ambaram 
_ Haribhai 10 
AIR 1920 Cal 115 = ILR 46 Cal 

1059, Tejpal Jamunadas v. B. Nathu- 

mall and Co. 13 

H. L. Sarin, Sr. Advocate with R. L. 
Narula, P. P. Mehra and M. L. Sarin, for 
Appellants; S. K. Sayal with J. S. Wasu, for 
Respondent. 

JUDGMENT:— This judgment of mine 
will dispose of F. A. O. No. 59 of 1970 
and Civil Miscellaneous Application No. 
6751 of 1970. 

2. The Punjabi University, Patiala, 
(hereinafter referred to as ‘the University’) 
invited tenders for construction of Physics 
Block in the Campus of the University. The 
appellant submitted a tender in reply to the 
invitation which was accepted by the Uni- 
versity and a formal agreement was execut- 
ed on November 5, 1965, between the ap- 
pellant and the University in accordance 
with which he started construction work. 


There was Clause 25-A in the agreement by _ 


which the disputes between the parties were 
to be referred to the Superintending Engi- 
neer P. W. D. (Buildings and Roads) Patiala 
(hereinafter referred to as ‘the Arbitrator). 
. After the completion of work, some dispute 
arose between the parties and the appellant 
made a reference of the dispute to the Arbi- 
trator. The appellant sent his claim along 
with a letter to the Arbitrator on August 1, 
1968, and also sent a copy thereof to the 
University. The Arbitrator on August 9, 
1968, wrote a letter to the appellant that his 
claim had been entered at Serial No. 187 and 
on the same day wrote a letter to the Uni- 
versity that the appellant had referred a claim 
(copy enclosed) for arbitration in respect of 
the work cited as subject stated to have been 
executed by him. The University was also 
requested to submit its statement in dupli- 
cate on the date of hearing of the case which 
was to be fixed after one month from the 
date of issue of this reference. The Arbitra- 
tor on April 29, 1969, wrote to the parties 
that May 6, 1969, had been fixed by him as 
date of hearing. They should appear on that 
date and if they failed to do so, ex parte 
proceedings would be taken against them. 

the adjournment of the case on some 
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of the hearings, the Arbitrator gave his award 
on August 20, 1969. The appellant filed an 
application in the Court that the Arbitrator 
be ordered to file an award in the Court 
and that the same may be made the rule of 
Court. The Arbitrator sent the award to 
the Court of Senior Subordinate Judge, Pa- 
tiala, vide his letter dated August 28, 1969. 
The Senior Subordinate Judge, Patiala, sent 
notices to both the parties. The University 
in response to the notice filed objections 
under Section 30 read with Section 33 of the 
Arbitration Act 1940 (hereinafter referred to 
as ‘the Act’) against the award. One of the 
objections was that the award was not made 
within a period of four months. The Uni- 
versity also made allegations regarding the 
conduct of the Arbitrator and raised an ob- 
jection that he had misconducted himself 
and the proceedings. The appellant contro- 
verted the pleas of the University and the 
following issues were framed:— 

“1. Whether the award is null and void 
as it was not within time? 

2. Whether the arbitrator has miscon- 
curt himself or the proceedings as alleg- 


3. Relief.” 

3. The Trial Court held that the 
award had been made after a period of four 
months after entering on the reference and, 
as such, it was unenforceable. It decided 
issue No. 2 against the University. The ob- 
jection petition was, however, allowed on the 
decision of issue No. 1 and the award was 
ordered to be set aside. The Contractor 
having felt aggrieved against the said order 
has come up in appeal to this Court. 


4. The first contention of the learn- 
ed counsel for the appellant is that the Arbi- 
trator cannot be said to have entered on re- 
ference on August 9, 1968, as he had not ap- 
plied his mind on that date and no proceed- 
ings were taken by him. He has drawn my 
attention to the letter dated August 9, 1968, 
which was written by the Arbitrator to the 
appellant in which he had stated that his 
claim had been registered. He has further 
submitted that registration of claim would 
not tantamount to entering on the reference. 
The iearned counsel for the appellant sub- 
mits that the Arbitrator entered on the re- 
ference on April 29. 1969, when he fixed 
may 6, 1969, as the date of hearing of the 
case. He has also urged that the letter writ- 
ten by the Arbitrator to the University did 
show that he asked the University to file a 
Statement against the claim. He, however, 
stated that in case the appellant would have 
been intimated that the University had been 
called upon to file the statement, in that case, 
in view of the decided cases, it could be said 
that the Arbitrator entered on the reference. 
The learned counsel on the other side has 
controverted this position. It will be useful 
to notice Rule 3 of Schedule 1 which is in 
the following terms:— 
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“The arbitrators shall make their award 
within four months after entering on the Te- 
ference or after having been called upon to 
act by notice in writing from any party to 
the arbitration agreement or within such 
extended time as the Court may allow?” - 


5. The above rule has thus three 
ingredients, namely, (i) the arbitrators shall 
make. their award within four months after 
entering on the reference or (ii) they shall 
make the award within four months after 
having been called upon to act by notice in 
writing from any party to the arbitration 
agreement, or (iii) within such extended time 
as the Court may allow. The argument of 
the learned counsel is that his case falls 
under sub-clause (Gi). The matter has now 
been settled by a string of authorities in 
which the words ‘entering on reference’ have 
been interpreted. In Soneylal Thakur v. 
Lachminarain Thakur, AIR 1957 Pat 395, 
the Bench of Patna High Court observed as 
follows:— 


“An arbitrator does not enter upon a 
reference the moment he accepts to work as 
an arbitrator, nor can it be said that he 
enters upon a reference only when he actual- 
ly hears the reference. An arbitrator enters 
upon a reference when, after having accepted 
the reference, he applies his mind and does 
something in furtherance and execution of 
the work of arbitration. The exact date as 
to when an arbitrator enters on a reference 
in a particular case, however, has to be de- 
termined on the facts and circumstances of 
the case.” 


6. In the above case, the Arbitrator 
had sent a letter on April 30, 1952, to the 
parties under a registered cover by which he 
fixed May 20, 1952, for hearing the matter. It 
was held that April 30, 1952, was the date 
on which the Arbitrator entered on the re- 
ference. The-ratio is that the date on which 
the Arbitrator applied his mind and wrote to 
the parties that they should appear before 
him is the date on which he entered on the 
reference. In support of his proposition, the 
learned counsel for the appellant has also 
relied on Ramsahai Sheduram v. Harishchan- 
dra Dulichandji, AIR 1963 Madh Pra 143 and 
Assadullah Makhdoomi v. Lassa Baba, AIR 
1966 J and K 1. From the reading of the 
first clause of Rule 3 and the aforesaid cases, 
it is clear, that the period of four months 
prescribed for giving the award starts from 
the date when the Arbitrator enters on the 
reference but no’ specific date can be laid 
down as to when the Arbitrator be said to 
enter on reference. It depends on the facts 
of each case and is, therefore, a question of 
fact. One thing, however, is clear that the 
Arbitrator should do some judicial act for 
progress of the reference pending before him. 
The order that the University should file the 
statement in reply to the claim of the appel- 
lant, in my opinion, is such an act, by which 
it can be inferred that the Arbitrator enter- 
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ed on the reference. It is not necessary that 
intimation of that order should have been 
sent to appellant as the rule does not pro- 
vide so anywhere. A similar matter also 
came up for decision in Harish Chandra 
Saksena v. Union of India, ILR (1966) 1 
Punj 1 wherein Gurdev Singh, J., observed 
as follows:— 

“Held that an arbitrator enters on the 
teference when he takes upon himself the 
office of the arbitrator and exercises some 
functions as arbitrator. When the arbitra- 
tor fixes the date of hearing and issues direc- 
tions as to pleadings, he exercises the func- 
tions of an arbitrator and from that date he 
should be treated as having entered on the 
teference. It is not necessary that both the 
parties must be before him or that there 
must be some previous peremptory order 
compelling the arbitrator to conclude the 
hearing ex parte. Issuing mandatory direc- 
tion for pleadings or for particulars or for 
interrogatories or fixing peremptory dates for 
hearing can only be done by the arbitrator 
when he has begun his work as such and 
paren upon himself the functions of an arbi- 

tor.” 


7. The case in hand is similar to the 
case which was decided by Gurdev Singh, J. 
In this case, a notice was issued by the Arbi-| 
trator to the respondent on August 9, 1968, 
that he should file a statement to the claim. 
This letter shows that the Arbitrator applied 
his mind on that date and entered on the 
reference. It is not necessary that the intima- 
tion of entering on the reference should be 
sent to the other party also. Even if no 
intimation was: sent by the Arbitrator to the 
appellant that he had ordered the University 
to file a statement, it does not mean that 
he had not entered on the reference. In case 
the intention of the Legislature was that both 
the parties should be intimated regarding the 
date of entering on the reference, it could 
have specifically provided so. In my view, 
the Arbitrator entered on the reference on 
August 9, 1968. If we take the limitation 
from that date the award has been made be- 
yond four months and, I, therefore, affirm 
the finding of the Trial Court on this point. 

8. The next argument which has been 
advanced by the learned counsel for the ap- 
pellant is that under Section 28 of the Act, 
this Court has got powers to extend the pe- 
riod of limitation. Section 28 of the Act 
is in the following terms:— 

“(1) The Court may, if it thinks fit, whe- 
ther the time for making the award has ex- 
pired or not and whether the award has been 
made or not, enlarge time from time to time 
for making the award. 

(2) Any provision in an arbitration agree- 
ment whereby the arbitrators or umpire may, 
except with the consent of all the parties to 
the agreement, enlarge the time for making 
the award shall be void and of no effect.” 


9. The learned counsel submits that 
‘the Court’ has been defined in sub-sec. (c) 
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of Section 2 of the Act which means a Civil 
Court having jurisdiction to decide the ques- 
tions forming the subject-matter of the refer- 
ence if the same had been the subject-matter 
of a suit, but does not, 
the ose of arbitration proceedings 
under Sec. 21, include a Small Cause Court. 
The learned counsel for the appellant states 
that the definition of ‘court’ is wide enough 
to include the Courts of appeal and revi- 
sion. In support of his proposition, he has 
relied on Nachiappa Chettiar v. Subramaniam 
Chettiar, (1960) 2 SCR 209 = (AIR 1960 
SC 307). Their Lordships while interpreting 
Section 21 of the Act observed that the 
words ‘suit’, and ‘court’? in Section 21 of 
the Arbitration Act, 1940, include Appellate 
Court proceedings and Appellate Court, res- 
pectively. Subsequently, following this deci- 
sion, the Supreme Court again observed in 
State of Madhya Pradesh v. M/s. Saith and 
Skelton (P) Ltd., (1972) 1 SCC 702 = (AIR 
1972 SC 1507) that the expression ‘Court’ in 
Section 14 (2) of the Arbitration Act also in- 
cludes the Appellate Court. In that case, an 
Arbitrator was appointed by the consent of 
the parties by the Supreme Court. The 
award was filed in the Supreme Court by the 
Arbitrator. One of the parties raised an 
objection that it could not be filed in that 
Court. The learned Judges came to a con- 
clusion that that award had been properly 
filed. In view of the aforesaid decisions, I 
hold that this Court is a Court also for the 
purpose of Section 28 of the Act and has 
got the power to enlarge the time for mak- 
ing the award. 


10. The learned counsel for the ap- 
pellant 
made an oral request to the Court for en- 
larging the time for making the award. In 
support of his allegations, he also filed an 
application under Section 28 of the Act in 
this Court wherein after giving the history 
of the case, he has stated that the principles 
of waiver and estoppel should have full ap- 
plication as the University authorities allow- 


ed the Arbitrator to proceed with the mak-. 


ing of the award. It is also stated therein 
that the date on which the first Arbitrator 
entertained the claim was not the starting 
point of time for making the award. It is 
also stated that the Advocate requested re- 
peatedly during the course of proceedings 
for extending the period for making the 
award by the Arbitrator. The relevant para 
of the application is as follows:— 


“That even otherwise oral request’ was 
Tepeatedly made to the trial Court on be- 
half of the applicants by the counsel Shri 
Prem Parkash Mehra, Advocate during the 
course of proceedings for extending the time 
for making the award by the Arbitrator. An 
affidavit to this effect of the counsel is at- 
tached herewith.” f 

The learned counsel for the respondent 
has controverted this fact and has submitted 
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except for . 


then submitted that the Advocate . 
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that neither any such oral application was 
made nor any oral application could be 
made. The first question that arises is whe- 
ther the appellant could make an oral re- 
quest that the period for making the award 
should ‘be enlarged. Section 28 does not 
mention that an application should be made 
in writing. I do not find from the reading 
of the said section that it is necessary that 
the application in writing should be filed by 
the party who wants that the time for mak- 
ing the award should be enlarged. In this 
view I am supported by a decision of the 
Bombay High Court reported as Sakalchand 
Moti v. Ambaram Haribhai, ATR 1924 Bom 
380, wherein it has been observed that a writ- 
ten application is not necessary for extension 
of time for filing the award. The learned 
counsel for the respondent has also relied on 
Sowaran Singh v. Municipal Committtee, 
Pathankot, AIR 1963 Punj 427, wherein 
Shamsher Bahadur, J., made observations to 
the effect that the enlargement of time can 
be obtained only by motion to the Court. 
The word ‘motion’ does not mean that the 
application should be moved. The word 
‘motion’ has been defined in The Shorter 
Oxford English Dictionary, 1968 Edition, at 
page 1287 to mean ‘process of moving’. The 
process of moving means moving the Court 
orally or by a written application. The 
learned counsel for the respondent has not 
been able to point out as to how this autho- 
tity helps him. He only submits that from 
word ‘motion’, the only interpretation that 
can be accepted is moving the Court by an 
application. This contention of Mr. S. K. 
Sayal, in my view, has got no force. I am 
of the view that an application need not be 
made in writing and the Court can even 
be requested orally to enlarge the time. 

11. The next question that arises for 
determination is whether the Court was re- 
quested to enlarge the time orally. In the 
grounds of appeal, in para 10, it has been 
stated by the learned counsel for the appel- 
lant as follows:— 

“That at any rate taking into considera- 
tion the facts and circumstances of. the pre- 
sent case the Trial Court ought to have en- 
larged the time for making the award under 
Section 28 of the Act. This request was re- 
peatedly made to the Trial Court on behalf 
of the appellant during the course of the 
proceedings in the said Court.” 


12. The reading of para 10 of the 
grounds of appeal as well as that of the ap- 
plication shows that a request was repeatedly 
made to the Trial Court on behalf of the 
appellant during the course of the proceed- 
ings in the said Court to enlarge the time. 
In case, the repeated requests were being 
made to the Court during the whole of the 
trial and the Court was not favourable to 
enlarge the period, the appellant should have 
moved the application under Section 28 of 
the Act. There was no point in making re- 
peated requests to the Court without moving 
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any application. In the miscellaneous appli- 
cation, the pleas of waiver etc., were also 
raised which, however, were not pressed sub- 
sequently. The miscellaneous application was 
filed after a period of about three months. 
No affidavit of the counsel was filed at the 
time of filing of the appeal. The learned 
counsel for the respondent has also submitted 
that the counsel in this case was the son-in- 
law of the proprietor of the appellant-firm 
and his affidavit should not be taken notice 
of. Without commenting on the affidavit, 
the grounds which have been taken in the 
grounds of appeal and the application clearly 
show that the argument of the appellant that 
a request was made at the time of argu- 
ments for enlarging the time is an after- 
thought. In view of the above circumstan- 
ces, I am not inclined to hold that the learn- 
ed Subordinate Judge was requested to extend 
the periòd of limitation and he has not consi- 
dered this request in his order. 


13. The learned counsel for the ap- 
pellant has also submitted that this Court 
has got ample powers to enlarge the time 
and the Court should exercise its discretion 
under Section 28 of the Act. He has refer- 
red to Tejpal Jamunadas v. B. Nathmull & 
Co., AIR 1920 Cal 115 and Union of India 
v. M/s. K. D. Mehta Manohar Singh and 
Co., (1965) 67 Punj LR 166. Those cases 
are distinguishable from the present one. In 
those cases, a request was made to the trial 
Court for extension of time but that was re- 
fused. On appeal, the High Court came to 
the conclusion that in the circumstances of 
the aforesaid cases, the time should have 
been enlarged. In the present case, in my 
opinion, as no request was made before the 


trial Court and the matter was not consider- 


ed by it, the request cannot be taken into 
consideration for the first time in this Court. 
I do not find any force in this submission of 
the learned counsel for the appellant. 

14. In view of my above findings, I 
uphold the order of the trial Court and dis- 
miss the appeal. In the circumstances of 
this case, I, however, leave the parties to 


bear their own costs, 
Appeal dismissed. 
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Brief Note: — (A) Where certain lands 
belonging to a Gurdwara being far away 
and being unmanageable were leased out by 
the Mahant for 20 years for clearing off the 
debts outstanding against the Gurdwara, the 
fact that the lessees were the relations of 
the Mahant would not by itself invalidate 
the lease when the Mahant was not a spend- 
thrift, a drunkard or a profligate and more 
so when the lease was not for insufficient 
considerations. ara 22) 


Cases Referred: Chronological Paras 

AIR 1929 Lah 816 = 31 Pun LR 443, 
Mathra Das v. Gopal Nath 

AIR 1922 PC 123 = 48 Ind App 302, 
Vidya Varuthi Thirtha Swamigal v. 
Baluswami Ayyar 10 


N. S. Bhatia, for Appellant; Achbra 
Singh, for Respondent. 


P. C. PANDIT, J.:— Gurdwara Sahib 
Padshahi Naumi in village Malikpur Khiala, 
District Bhatinda is entered at Serial No. 387 
in Schedude I of the Sikh Gurdwaras Act, 
1925, hereinafter called the Act. On receiv- 
ing a list of the properties belonging to this 
Gurdwara, the State Government issued a 
notification under Section 3 (2) of the Act, 
declaring this Gurdawara to be a Sikh Gurd- 
wara. Later on, the Government published 
a list of the properties alleged to belong to 
the said Gurdwara. The State Government 
also issued notices under Section 3 (3) of the 
Act to the persons, who were said to be in 
possession of some of the properties men- 
tioned in the list so published. Among those 
persons, to whom notices were sent there 
were Sewa Singh, his brother Jaswant Singh 
and Gurbachan Singh, uncle of the first two. 
These three, on receiving notices, made peti- 
tions Nos. 34, 36 and 35 respectively, under 
Section 5 of the Act praying that some par- 
cels of land had been leased out to them for 
consideration for a period of 20 years from 
Sawni 1954 to Harhi 1974 by Mahant Gur- 
dit Singh son of Mahant Jiwan Singh, the 
Mahant of the said institution. 


The period of lease had not expired and 
they, therefore, could not be ejected from 
the land till Harhi 1974. It was also claimed 
by them that the Gurdwara had no right, 
title or interest in the property and even if 
the land belonged to the Gurdwara, their 
Tights as lessees could not be affected. A 
prayer was made that it be declared that they 
were the lawful lessees of the land, that the 
Gurdwara had no rights in the said land and 
that they could not be ejected till the expiry 
of the period of their leases. It may be 
stated that Sewa Singh and Jaswant Singh 
had jointly taken on lease 74 Bighas (Kacha) 
of land on 23rd June, 1954, for Rs. 3,320/-. 
Similarly, Gurbachan Singh had been given 
148 Bighas (Kacha) and 18 Biswas on lease 
for Rs. 6,640/-. Both these were registered 
deeds and were for a period of 20 years, 
which had to end in Harhi 1974. 
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2. These petitions were sent to the 
Sikh Gurdwaras Tribunal, hereinafter refer- 
red to as the Tribunal, for trial. The Tribu- 
nal impleaded the Shiromani Gurdwara Pra- 
bandhak Committee, hereinafter called the 
Committee, as a respondent to these petitions 
under Section 15 of the Act. 


3. The Committee controverted the 
claims of the petitioners and denied the right 
of the Mahant to grant leases for such a long 
period in lieu of small amounts. The land 
could easily fetch Rs. 2,000/- a year in the 
case of Sewa Singh and his brother Jaswant 
Singh and Rs. 3,000/- so far as Gurbachan 
Singh was concerned. It was alleged that 
these leases were detrimental to the interest 
of the Gurdwara, which was, consequently, 
not bound by them. The leases had not been 
honestly entered into and the transactions 
were mala fide, unconscionable and were of 
no effect. It was also said that the land be- 
longed to the Gurdwara and the tenant could 
not deny the title of his landlord. 


4. In the replication filed by the 
petitioners, it was said that the Mahant, be- 
ing the owner of the property in dispute, 
could give it on lease according to his best 
judgment. He had full powers to do so. It 
was denied that the leases were in any way 
detrimental to the interest of the Gurdwara 
or that they could fetch Rs. 2,000/- or 
Rs. 3,000/- a year or that there was any 
bad faith on the part of the Mahant to enter 
into these transactions. He had full rights 
to manage the property. The leases had been 
executed for value and were neither mala 
fide nor unconscionable. The validity of the 
leases could not be challenged by the Com- 
mittee. 

5. Since the 
petitions were similar and common questions 
of law were arising therein, they were con- 
solidated for the purpose of trial and evi- 
dence was recorded in petition No. 34. The 
pot ee also disposed them all by one 
order. 


6. On the pleadings of the parties, 
three issues were framed: 

“1, Whether the property in dispute be- 
longs to Mahant Gurdit Singh? 

2. Whether Mahant Gurdit Singh creat- 
ed a 20 years lease from Sawani 1954 to Harhi 
1974 in favour of the petitioners? 


3. In case issue No. 1 is decided against 
the petitioner and issue No. 2 in his favour, 
is the respondent bound by the lease in ques- 
tion?” 

7. Issue No. t was decided in favour 
of the Committee, because it was conceded 
that the property in dispute belonged to the 
Gurdwara. Under Issue No. 2, it was found 
that Mahant Gurdit Singh had executed these 
lease-deeds for a period of 20 years from 
Sawni 1954 to Harhi 1974 in favour of the 
petitioners. Under issue No. 3, the finding 
was that the leases were neither mala fide 
nor unconscionable, nor against the in- 


facts in all the three 
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terests of the Gurdawara and, consequently, 
it was bound by them. As a result of these 
findings, all the three petitions were allowed 
and the petitioners were granted a declara~ 
tion that the leases granted by Mahant 
Gurdit Singh in their favour were valid and 
binding on the Gurdwara. Against this deci- 
sion, three appeals (F. A. Os. Nos. 135, 136 
and 137 of 1963) have been filed in this 
Court by the Committee against Sewa Singh, 
Gurbachan Singh and Jaswant Singh, res- 
pectively. This judgment will dispose of all 
of them. 

8. The only point that has been argu- 
ed before us is regarding the finding of the 
Tribunal on issue No. 3 and it was urged by 
the learned counsel for the appellant that 
the finding given by the Tribunal on the 
said issue was incorrect and it should have 
been held that Mahant Gurdit Singh had no 
authority to lease out the property in dis- 
pute to the respondents, because the said 
leases were not for the benefit of the 
Gurdwara. 

9. While disposing of this contention, 
it has to be borne in mind that in the pre- 
sent case, we are not concerned with the 
power of a Mahant to sell the properties 
belonging to the institution or create a per- 
manent lease regarding them. What we have 
to decide is whether the Mahant could lease 
the property for a limited period of 20 years 
and if so, in what circumstances? It was 
conceded by the learned counsel for the ap- 
pellant that the law governing such cases 
was that if the manager of a religious institu- 
tion effected a temporary alienation of the 
land for necessity, then such an alienation 
was valid. But if necessity for Piha lease in 
question was not established then in such 
circumstances, it would have no effect after 
the death of the Manager or the termina- 
tion of his office, whichever was earlier. Re- 
ference for this proposition of law may be 
made to a Bench decision of Tek Chand 
and Hilton, JJ. in Mathra Dass v. Gopal 
Nath, AIR 1929 Lah 816, where it was held: 

“No necessity for the lease in question 
has been established and in such circum- 
stances, it is settled law that the lease can- 
not have effect after the death or termina- 
tion of the incumbency of oe office by the 
Mahant who made it.” 

40. Reliance for this was placed by 
the learned Judges on the Privy Council 
tuling in Vidya Varuthi Thirtha Swamigal v. 
Baluswami Ayyar, AIR 1922 PC 123. At- 
tention is also invited to para 415 of Mulla’s 
Hindu Law, 13th Edition, where it has been 
stated— 

“Nor can he (shebait or a mahant), ex- 
cept for legal necessity, grant a permanent 
lease of debutter property, though he may 
create proper derivative tenures and estates 
conformable to usage.” 

A number of authorities have been mention- 
ed by the learned author in support of this 
proposition. 
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11. Reference may also be made to 
para 90 of Rattigan’s Digest of Customary 
Law, 14th Edition, where it is said — “Except 
for necessary purposes, no property belong- 
ing to a religious institution can be per- 
manently alienated.” 

12. It may be stated that the learned 
counsel for the appellant could not cite a 
single authority, in which  alienations for 
short terms made by a Mahant had been set 
aside on the ground that the. same had not 
been proved to have been effected for a 
necessary purpose. 

13. This being the position in law, 
even if we assume for the sake of argument 
that no necessity for the leases in dispute 
has been established, they will still hold 
good up to the death of the lessor, namely, 
Mahant Gurdit Singh, or till he is removed 
from the office of Mahantship. There is 
no proof on the record either that he has 
ceased to be a Mahant or been removed 
from his office and it is agreed that he is 
alive. The leases, as already mentioned 
above, were created for 20 years from Sawni 
1954 to Harhi 1974. That means that the 
period of the leases will expire in about a 
year. Consequently, from the practical point 
of view even if the appeals were to be ac- 
cepted, the appellant will not be making any 
substantial gain, because the unexpired por- 
tion of the leases will expire by the time the 
Mahant is removed from his office. ` 


14. It was urged by the learned coun- 
sel for the appellant that the land in ques- 
tion was Nehri and for that he placed his 
reliance on the Jamabandi of 1955-56, which, 
though not exhibited, had been printed in 
the paper-book. On that 
that the lease money fixed by Mahant Gurdit 
Singh was inadequate. 


15. In the first place, in the lease- 
deeds, the reference made is to the Jamabandi 
of 1951-52 and there is nothing on the re- 
cord to show as to what was the condition 
of the land at that time. Secondly, the 


Jamabandi entries of 1955-56 have not been | 


proved in this case, because they have not 
been exhibited and, therefore, no reliance 
can be placed on them. Thirdly, even if the 
land was Nehri, it has not been established 
that such land in that village could, in those 
years, be leased out for a higher sum. It 
is neither legal nor proper to depend on one’s 
personal impressions and knowledge, without 
any evidence on the record, for holding that 
the land had been leased out for an insuf- 
ficient sum. 


16. Let us now consider whether the 
leases in question were otherwise valid or not. 


17. It is common ground that these 
transactions took place in 1954, when the 
lessor was the Mahant of the institution, 
which had not yet been declared a Sikh 
Gurdwara, because that happened in 1956. 
It was not the case of the appellant that the 
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Mahant was profligate or a drunkard or of 
wasteful habits. It is also not their stand 
that these leases were without consideration 
and legal necessity. The case set up by the 
appellant in the written statement was that 
these leases had been effected by Manager 
Gurdit Singh for paltry sums of Rs. 3,320/- 
and Rs. 6,640/-. According to the appellant, 
these lands could easily fetch Rs. 2,000/- and 
Rs. 3,000/- per year, respectively. The tran- 
sactions were detrimental to the interests of 
the Gurdwara and had not been honestly 
entered into and the Gurdwara was not 
bound by them. But it has not been proved 
on the record that these lands could have 
been given on lease for larger amounts. The 
appellant had not produced any evidence 
whatsoever in these cases. 


Learned counsel for the appellant merely 
relied on the evidence of Labh Singh, P. W. 
1, which is recorded in F. A. O. 136 of 1963, 
where he stated that im his village Rs. 50/- 
was the rent for a Killa, which contained 5 
Bighas of land. For the last four years (i.e. 
from 1958 to 1962) that had been the pre- 
vailing rent. But this witness had categori- 
cally said that he could not say what the 
rent of the land in dispute was. Besides, 
he had not mentioned as to whether this 
rent was for one year or more. This apart, 
if his evidence has to be believed, then he 
had also deposed that out of the land in 
dispute 25 Bighas were Barani and only 100 
Bighas were under cultivation at the time 
when the lease-deed was executed. This very 
witness, while giving evidence in F. A. Os. 
Nos. 135 and 137 of 1963, had stated that 
the land in dispute was unhusbanded and 
non-cultivable at the time when the lease- 
deed was executed. About 20 Bighas was 
pond (Chhappar) and the remaining was un- 
cultivated. As said before, the appellant has 
not produced any evidence to prove the 
allegations made in the written statement 
that the lands could easily fetch Rs. 2,000/- 
or Rs. 3,000/- a year. In the absence of 
any evidence, it is not possible to hold that 
the lands in question had been leased for 
inadequate consideration. 


18. In the lease-deed, Exhibit P.1 Gn 
F. A. O. 136 of 1963), it had been mentioned 


.by Gurdit Singh that the land gave insuf- 


ficient produce for want of proper supervi- 
sion, as the same was situated at a distant 
place from the Gurdwara. It was also stated 
that considerable amount of debt was out- 
standing against the Gurdwara. In order to 
clear off the said debts and for development 
of the land and betterment of the Gurdwara 
Sahib, the lease had been effected. Similarly, 
in the other lease-deed in F. A. Os. Nos. 135 
and 137 of 1963, it was mentioned— “The 
aforesaid land is situated at a far off place, 
it cannot be looked after properly and its 
produce has been reduced and debt is also 
due from Gurdwara Sahib. In order to pay 
off the debt, to increase production of land 
and for the benefit of the Gurdwara, it is 
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necessary that the land may be given on 
lease.” 


19. To prove the debt, Amin Chand, 
P. W. 2 had been produced. According to 
this witness, the building of the Gurdwara 
was constructed by Mahant Jiwan Singh, 
father of the lessor. About three lacs bricks 
were used for the construction of the Gur- 
dwara. His (witness) father used to lend 
money to Mahant Jiwan Singh. His father 
died about 27-28 years ago. In the Bahi 
relating to Samvati 1990-91, there was a sum 
of Rs. 4,300/- due from Jiwan Singh to his 
father. In Samvat 2000, Jiwan Singh struck 
a balance of Rs. 6,775/- and the entry was 
signed by Gurdit Singh. Subsequently, an- 
other sum of Rs. 500/- was borrowed and an 
entry was struck in Samvat 2003 for Rupees 
8225/-. The final entry in the Bahi was 
made in Samvat 2008 and it was for Rupees 
10,600/-. It was signed’ by Mahant Gurdit 
Singh and attested by Sarwan Singh, Lambar- 
dar, P. W. 3. This debt was adjusted by 
payment in Samvat 2011, i.e. when the lease 
deeds were executed. 

The payment of Rs. 10,000/- was made 
and the balance amount was condoned. The 
settlement of the account was made on the 
intercession of Gurbachan Singh and Sewa 
Singh, respondents. According to this wit- 
ness, the condition of the land in Samvat 
2011 was not so good as it was at the time 
when the witness gave his evidence in Janu- 
ary, 1963, because Sewa Singh and Gurbachan 
Singh had made improvements in the land 
since Samvat 2011. In cross-examination, this 
witness deposed that at the time of the con- 
struction of the Gurdwara, the residents of 
the village did not make any contribution. 
It is significant to mention that in the cross- 
examination, there was no challenge to the 
Bahi entries regarding the antecedent debt 
and no effort was made to show that the 
debt incurred was without necessity. It was 
also not alleged that these Bahi entries were 
without consideration. 


20. Sarwan Singh, Lambardar, had 
also been produced as P. W. 3, to prove the 
Bahi entry, of which he was the attesting 
witness. He also stated that Gurbachan Singh 
and Sewa Singh had made lot of improve- 
ments in the land after they got into pos- 
session thereof. 

21. Sewa Singh, respondent, had ap- 
peared as P. W. 4 and according to him, the 
lease money realised by Mahant Gurdit Singh 
was utilised to pay off the debt of Amin 
Chand. He had also stated that when they 
took the land on lease, its condition was bad. 
They removed the sand and drained off the 
water from the land and filled it with earth. 
The land had considerably improved after 
they got into its possession. 

22. It will, thus, be seen that the aver- 
ments made in the lease-deeds, that they had 
been executed for clearing off the debt out- 
standing against the Gurdwara, have been 
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proved to be correct by the production of 
the evidence referred to above. It is also 
noteworthy that the land in question was 
situated at some distance from the place 
where the Gurdwara was situate and, there- 
fore, it is quite possible that the Mahant may 
not have been able to manage it and that 
is why he gave it on lease. It is further 
true that if the Mahant himself was not 
cultivating fhe land, he had to give it on 
lease to somebody and if he chose his own 
relations for that purpose, he was not doing 
something, which was very objectionable, un- 
less, of course, the appellant could conclu- 
sively prove on the record that he had given 
these lands for insufficient consideration, when 
he could get much more from others. 


In any case, by giving the land on lease, 
which the Mahant could not manage, he 
was getting some money for the benefit of 
the Gurdwara. It could not be said that he 
was in any way consciously wasting the pro- 
perty or causing loss to the Gurdwara, espe- 
cially when it was not the case of the ap- 
pellant that he was a spendthrift or a 
drunkard or profligate. It is true that it was 
for the lessees to establish that the leases had 
been made for a valid purpose and in the 
instant case, the respondents have fully prov- 
ed this fact. One cannot also lose sight of 
the circumstance that the appellant has not 
led any evidence whatsoever either to con- 
tradict the evidence produced by the res- 
pondents or show that the assertions made 
in the written statement are correct. These 
leases cannot be beld to be invalid in law, 
merely because the lessees are the relations 
of the Mahant, espcially when they have been 
established to have been effected to clear off 
an antecedent debt of the Gurdwara. In all 
these circumstances, it is not possible to dis- 
turb the finding of the Tribunal that the 
moe in question was bound by the said 
leases. 


23. In view of what has been said 
above, these appeals fail and are dismissed. 
In the circumstances of these cases, how- 
ever, I will make no order as to costs. 


BHUPINDER SINGH, J. :— 24. 1 
agree. 


Appeals dismissed. 
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Index Note :— (A) Punjab Co-operative 
Societies Act (25 of 1961), Ss. 55, 56, 68, 82 
— Dispute between a co-operative society 
and a member of amother society whether 
can be referred to arbitration umder S. 55 — 
Remedy of such member against the award. 

Brief Note :— (A) A co-operative society 
had taken loan from a co-operative bank. By 
a hypothecation deed on the strength of 
which the loan had been taken one X who 
was also the member of the society had also 
mortgaged his property as surety for the loan. 

Held (i) it could not be said that only 
the dispute regarding the recovery of the 
loan from the society could be referred to 
arbitration but that the dispute between the 
bank and the member of the society could 
not be so referred. The dispute was one and 
indivisible and could not be split up. 

(Para 17) 

(ii) Any objection to the award by the 
member of the society should have been 
raised by means of an appeal against the 
award under Section 68 (1) (h). (Para 19) 

(iii) By virtue of Section .82, the award 
could not be questioned in a Civil Court 
on any ground whatsoever. The arbitration 
did not lack inherent jurisdiction to decide 
the dispute between the bank and the mem- 
ber of the society. The award was not 
without jurisdiction and nullity so as to be 


questioned in a Civil Court. AIR 1970 Punj 
431, Rel. on. (Para 19) 
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P. S. Jain with V. M. Jain, for Appel- 
lants; D. N. Aggarwal with B. N. Aggarwal, 
for Respondents. 


PREM CHAND PANDIT, J. :— On the 
request of Ladwa Hira Goods Transport Co- 
operative Society, Ladwa, District Karnal, 
hereinafter referred to as the Society, the 
Central Co-operative Bank, Karnal, herein- 
after called the Bank, agreed to advance a 
loan up to the limit of Rs. 30,000/- to the 
Society on the condition that it should ex- 
ecute a hypothecation deed together with 
a surety bond in favour of the Bank and 
thereby mortgage the movable and immov- 
able property of the sureties and also of the 
Society. The Society desired to have a loan 
of Rs. 27,000/- for the time being, out of 
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which Rs. 5,000/- had already been taken 
by it and the remaining amount of Rupees 
22,000/- was to be received later on. It was 
said that the balance of Rs. 3,000/- would 
be got from the Bank when required. In 
order to get this loan, the society executed 
a registered hypothecation deed, dated 18th 
April, 1956, through its President Piara Singh. 
In the said document, Piara Singh as well as 
two other sureties, who were also the mem- 
bers of the Society, mortgaged without pos- 
session their properties specifed in the deed, 
which was also signed by them. With regard 
to the property of the Society, which had 
to be hypothecated, it was stated that— 


“all the trucks etc. purchased with the 
aforesaid amount of loan and other complete 
trucks or other property of the Society, which 
it purchased, shall remain hypothecated with 
the aforesaid Bank and the trucks so pur- 
chased shall be got comprehensively insured 
and insurance rights of the Society shall also 
remain hypothecated with the Bank.” 


It was also mentioned in the deed that 
the executants thereof jointly and severally 
declared that if the Society, which was the 
principal debtor, did not pay the amount, 
as per regulations of the Bank and the terms 
of the hypothecation deed, and also the 
damages and costs as stated in Clause 4 of 
the deed or avoided its payment, the Bank 
would be entitled to recover the said amount 
with interest, costs and damages stated in 
the clause from the persons and also the 
hypothecated and unhypothecated, movable 
and immovable properties of the executants 
Nos. 1 to 6, the sureties, “without taking any 
steps for its recovery from the Society, the 
principal debtor.” . 

2. After the taking of the loan on 
the basis of the hypothecation deed, it ap- 
pears that some payments towards the loan 
were made by the Society to the Bank, but 
later on nothing else was received from the 
Society. A dispute, therefore, arose between 


‘the Society and the Bank and it was referred 


for determination to an Arbitrator by the 
Registrar of the Co-operative Societies vida 
his order dated 25th October, 1960, obvious- 
ly under Section 55 of the Punjab Co-opera- 
tive Societies Act, 1961, hereinafter called the 
Act. On 22nd December, 1961, the Arbitra- 
tor gave the following award :— 

“Whereas the following matter in dispute 
between the Karnal Central Co-operative Bank 
Ltd. Karnal, and the Ladwa Hira Goods 
Transport Society Ltd., has been referred to 
me for determination by the Registrar’s order 
dated 25-10-1960, I having duly considered 
the matter hereby direct that the said the 
Ladwa Hira Goods Transport Society Ltd. 
do pay to the said the Karnal Central Co- 
operative Bank Ltd., Karnal, the sum of 
Rs. 14736.87 principal with Rs. 929.57 in- 
terest up to 30-6-1961 and costs Rs. 1566.56 
or Rs. 17230.00 in all, together with interest 
at the rate of 6 per cent. per annum until 
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_ the realization of the 
Rs. 15199.00. 


The above amount shall be paid by the 
said the Ladwa Hira Goods Transport Socie- 
ty Ltd. If not so paid, the amount may be 
realised through a Civil Court either by the 
sale of all the property of the Society which 
was specifically mortgaged for the satisfac- 
tion of this debt and which is shown in detail 
in the schedule attached to this award, or 
of any other property belonging to the Society 
or its members or by arrest of the members 
of the Society. Award given in the presence 
of the Bank representative, Manager of the 
Bank, the President of the Society being 
absent. . 

No costs should be realized if the pay- 
ment is made without prosecution of award.” 

3. But before the said award was 
given, on 30th April, 1959, Kartar Singh, 
Sunder Singh and Mohinder Singh, the mem- 
bers of the Society, who had signed the deed, 
transferred their shares to Giani Maan Singh 
and others and it is said that their names 
were, therefore, removed from the Member- 
ship of the Society. On 26th December, 1962, 
the Bank filed the first application for the 
execution of the award in the Civil Court, 
because under the provisions of the Act, an 
award made by an Arbitrator amounted to 
a decree. The same was, however, consigned 
to the record room. The Bank then filed the 
second application for tbe same purpose- in 
February, 1964 and on 11th March, 1964, 
the Society went into liquidation. During the 
execution, it is said that the property hypo- 
thecated by the deed dated 18th April, 1956, 
was attached in the decree of the Bank 
against the society. In July, 1964, Kartar 
Singh, Sunder Singh and ` Mohinder Singh 
filed objections under Section 47 read with 
Section 60 of the Code of Civil Procedure, 
against the execution of the award having 
been taken out against them, saying that their 
property was not liable. to be attached or 
sold as the decree was not executable against 
them. Their objections inter alia were that 
they had ceased to be the members of the 
Society with effect from 30th April, 1959, 
i.e. two years prior to the award, and no 
dispute thereafter between them and the 
decree-holder could be referred to arbitration 
and, therefore, they were not liable to pay 
anything to the Bank. 

It was also said that they were not made 
parties to the arbitration proceedings and 
the same were taken behind their back. They 
had no notice even regarding the appointment 
of the Arbitrator. In fact, the dispute be- 
tween them and the Bank could not be re- 
ferred to arbitration. From 30th April, 1959, 
when the Society passed the resolution, under 
which Sunder Singh, Mohinder Singh and 
Kartar Singh had transferred their shares, the 
transferees had taken upon themselves the 
entire liability for the re-payment of the debt 
due from the Society. It was er sub- 
mitted that since the Society had gone into 


principal sum, viz. 


Sunder Singh v. Central Co-op. Bank (P. C. Pandit J.) 


[Prs. 2-6] BP. & H. 419 


liquidation and a Liquidator had been ap- 
pointed, no execution could be taken against 
them. 

4, The decree-holder Bank, in its re- 
ply, stated that such objections were pre- 
viously raised on different occasions by the 
judgment-debtors and they were dismissed. It 
was pleaded that the decree was valid and 
executable and the executing Court could 
not go behind it. The objectors could not 
avoid their liability under the same by making 
a fraudulent transfer of their membership and 
the decree-holder Bank also never recognised 
any such transfer. It was further said that 
notice regarding arbitration was duly served 
on the judgment-debtors and the matter was, 
therefore, rightly referred to the Arbitrator. 

5. On the pleadings of the parties, 
the following issues were framed :— 

“1. Whether Sunder Singh, Mohinder 
Singh and Kartar Singh were not members 
of the judgment-debtor Society from 30-4- 
1959? If so, to what effect? 

2. Whether the judgment-debtors are not 
bound by the award for reasons given in the 
objection petition? 

3. Whether the dispute could not be 
referred to the arbitrator? 

4. Whether the other members of the 
judgment-debtor Society had taken over liabi- 
lity after 30-4-1959? 

5. Whether the execution application is 
not maintainable against judgment-debtors on 
the ground that the judgment-debtor Society 
has gone in liquidation? 

6. Whether the judgment-debtor Society 
owns its own property and, therefore, the 
execution application is not maintainable 
against the judgment-debtors? 

7. Whether Piara Singh was not the 
member at the time the debt in question was 
taken? If so to what effect? 

8. Whether the judgment-debtors or any 
one of them is estopped from raising any of 
the above pleas?” 


6. The executing Court held that 
Sunder Singh, Mohinder Singh and Kartar 
Singh ceased to be the members of the judg- 
ment-debtor Society with effect from 30-4 
1959, on which date a resolution was passed 
by the Society, by which it discharged these 
three persons from the Membership of the 
Society and their shares were transferred to 
Maan Singh, Ajit Singh and Avtar Singh, who 
took the liability of those persons. It was 
further held that Piara Singh was a mem- 
ber of the Society at the relevant time when 
the debt in question was taken, that the judg- 
ment-debtors or any of them were not estop- 
ped from claiming that they were not liable 
for -the decretal amount, that it was not sug- 
gested as to why the dispute, in the instant 
case, could not be referred to Arbitration, 
that the appointment of a Liquidator did not 
in any way preclude the decree-holder Bank 
from proceeding with its remedy, which was 
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available to it against a member or a past 
member of the judgment-debtor Society, who 
was in a position to pay, that even though 
the Society had its own assets, the decree- 
holder was not in any way bound to proceed 
against those assets and not enforce the mort- 
gage of the property, which had been hypo- 
thecated with the Bank, and that the decree- 
holder could proceed against an individual 
member or a past member of the Society, 
if he could be held liable under the law. 


It was also held that the Bank was nof 
served with a notice intimating that the said 
three persons had been discharged from their 
liability and that the other members had 
taken their liability on themselves, with the 
result that the Bank was not in a position 
to have the option of withdrawing its deposits 
or loan as was contemplated by S. 12 (2) of 
the Act. It was admitted even by the judg- 
ment-debtors that the debt to which the 
decree related, was in existence at the time 
when these objectors ceased to be the mem- 
bers of the Society. They were, thus, liable 
for the debts in question. It was proved 
on the record that during the arbitration pro- 
ceedings, the Society was represented before 
the award was given. According to the learn- 
ed Judge, no notice was required to be served 
on the objectors, who were Members of the 
Society, to be present during the arbitration 
proceedings. Notice was required to be given 
to the Society, which was duly given. On 
these findings, the objections were dismissed. 


7. Against that decision, Sunder Singh 
Mohinder Singh and Kartar Singh filed an 
execution first appeal in this Court. The 
same, in the first instance, came before 


Gurdev Singh, J., before whom the case of 


the appellants was that they had ceased to 
be the members of the Society with effect 
from 30th April, 1959, because a resolution 
to that effect was passed by the Society more 
than two years before the winding up of 
the Society, and their liability had ceased. 
Reliance in this connection was placed on 
Section 22 of the Act. On behalf of the 
Bank, it was said that notice of this change 
had to be given to it and without such a 
notice, the appellants were not discharged 
from their liability for the debt. Reference 
in this regard was made to Section 12 of 
the Act. The fate of the case, according to 
the learned Judge, turned upon the inter- 
pretation of Sections 12 and 22 of the Act 
and since there was no direct authority on 
the point and Section 12 (1) of the Act did 
not appear to be happily worded and because 
the interpretation of that provision was of 
considerable importance, as disputes between 
the Co-operative Societies and their creditors 
arose frequently, he thought it desirable that 
the position with regard to the liability of 
the past members be clarified. He, accord- 
ingly, referred the case to a larger Bench on 
December 1, 1969, and that is how the matter 
has been placed before us. 
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8. The main argument raised by the 
appellants was that they had ceased to be 
the members of the Society with effect from 
30th April, 1959, and; accordingly, no dis- 
pute between them and the Bank could be 
referred to arbitration and they could not, 
therefore, be made liable under the award 
against the Society, especially when they were 
not personally impleaded in any such pro- 
ceedings, which had been taken behind their 
back and even the appointment of the Arbi- 
trator was made without notice to them. 


9. It was conceded by the appellants 
that under Section 55 (1) (d) of the Act, a 
dispute between one Society and any other 
Co-operative Society could be referred to 
arbitration. But it was strenuously urged 
that a dispute between the Bank, which was, 
admittedly, a Co-operative Society under the 
Act, and the appellants, who were sureties 
for the debt taken by the Society from the 
Bank, could not be so referred and, there- 
fore, the award, so far as they were con- 
cerned, was without jurisdiction and could 
not be enforced against them, especially when 
they were not made parties to the arbitration 
proceedings, which had been conducted be- 
hind their back. : 

19. As I have already said, on the 
basis of the registered hypothecation deed, 
dated 18th April, 1956, a loan was taken by 
the Society from the Bank after duly execut- 
ing that deed and mortgaging the property 
mentioned therein with the Bank. The Socie- 
ty did make certain payments, but since it 
did not repay the balance of the loan, 4 
dispute arose regarding this matter. In my 
opinion, there is no escape from the con- 
clusion that the dispute was one and indivisi- 
ble. The Society had taken the loan and 
the Bank was to recover the same from it. 
By the hypothecation deed, on the strength 
of which the loan had been taken, the ap- 
pellants, who were also the members of the 
Society, had mortgaged their property as well. 
This matter, i.e., the dispute between the 
Bank and the Society, was correctly referred 
to arbitration under Section 55 (1) (d) of 
the Act. The Arbitrator had to decide 
(a) whether the loan, on the basis of the 
hypothecation deed, had in fact been taken 
by the Society; (b) whether the Society had 
paid back the said loan and if so, to what 
extent; (c) how much amount was exactly 
due to the Bank from the Society and (d) in 
what manner the said loan had to be re- 
covered from the Society. All these were 
matters, which were inter-connected and the 
dispute was only one, namely, regarding the 


_ debt taken by the Society from the Bank. 


The Arbitrator considered this matter 
and gave his award on 22nd December, 1961. 
He came to the conclusion that the Society 
had to pay a sum of Rs. 14,736.87 as prin- 
cipal, Rs. 929.57 as interest and Rs. 1566.56 
as costs, i.e. Rs. 17,230/- in all, to the Bank. 
It, therefore, directed that this amount to- 
gether with interest at the rate of 6 per cent. 
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per annum until the realization of the prin- 
cipal sum be paid by the Society to the Bank. 
Tf the said amount was not so paid, it would 
be realised through a Civil Court either by 
the sale of all the property of the Society, 
which was specifically mortgaged for the satis- 
faction of the debt and which was shown 
in detail in the schedule attached to the 
award, or of any other property belonging to 
the Society or its members, or by the arrest 
of the members of the Society. From the 
hypothecation deed, it is apparent that the 
property, which was mortgaged, was of the 
sureties mentioned therein, who were also the 
members of the Society. So far as the pro- 
perty of the Society was concerned, in the 
deed it had been stated that the trucks, which 
would be purchased with the loan, would 
also be deemed to have been hypothecated. 
That means that the property specifically 
mortgaged for the satisfaction of the debt 
on the date of the hypothecation deed was 
that of the persons mentioned therein, who 
had also actually signed the said deed. 

The award made it clear that if the 
Society did not repay the said amount, it 
would be realised from the property, which 
had been mortgaged, and the mortgage-deed 
was made a schedule to the award. It was, 
therefore, apparent that the decretal amount 
had to be realised from that very property, 
if, of course, the Society did not pay back 
the amount. If the appellants had any ob- 
jections against the award, namely, that they 
were not made parties to it or that the arbi- 
tration proceedings were conducted behind 
their back or that the Arbitrator was appoint- 
ed without any notice to them, they should 
have gone up in appeal against that award 
under Section 68 (i) (h) of the Act, which 
said :— 

“that an appeal shall lie under this sec- 
tion against any decision or award made 
under Section 56.” 

11. It may be stated that a dispute 
is referred to arbitration under Section 55 and 
an award is given under Section 56 of the 
Act. There is a specific remedy provided by 
the Act for a party, who is aggrieved with 
an award. The jurisdiction of Civil Courts, 
however, is barred under Section 82 of the 
Act. Section 82 (3) of the Act says: 


“Save as provided in this Act, no order, 
decision or award made under this Act shall 
be questioned in any Court on any ground 
whatsoever.” 

12. It is, thus, clear that as the ap- 
pellants did not go up in appeal against the 
award, it became final qua them and it could 
not be questioned in a Civil Court on any 
ground whatsoever. The jurisdiction of the 
Civil Courts in this behalf is specifically bar- 
red under Section 82 (3) of the Act. 

13. It was contended by the learned 
counsel for the appellants that in the instant 
case, the award being without jurisdiction, 
the Civil Courts will have the power to decide 
the questions raised by them. 
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14. The Civil Courts will have juris- 
diction only if the Arbitrator lacked inherent 
jurisdiction to decide this matter. But, it is 
not understood as to how the award was 
without jurisdiction and the Arbitrator lacked 
inherent jurisdiction to decide this dispute. 

15. While analysing the notion of 
jurisdiction of a Court, Sir Asutosh Mooker- 
jee, Acting, C. J. in a five Judges Full Bench 
of the Calcutta High Court in Hriday Nath 
Roy v. Ram Chandra Barna Sarma, AIR 
1921 Cal 34 (FB) observed: 


“An examination of the cases in the 
books discloses numerous attempts to define 
the term “jurisdiction”, which has been stated 
to be “the power to hear and determine 
issues of law and fact;” “the authority by 
which the judicial officers take cognizance of 
and decide causes;” “the authority to hear 
and decide a legal controversy;” “the power 
to hear and determine the subject-matter in 
controversy between parties to a suit and to 
adjudicate or exercise any judicial power over 
them;” “the power to hear, determine and 
pronounce judgment on the issues before the 
Court;” “the power or authority which is 
conferred upon a Court by the Legislature 
to hear and determine causes between par- 
ties and to carry the judgments into effect;” 
“the power to enquire into the facts, to apply 
the law, to pronounce the judgment and to 
carry it into execution.” x x x x X 
x x xX X This jurisdiction of the Court 
may be qualified or restricted by a variety of 
circumstances. Thus, the jurisdiction may 
have to be considered with reference to place, 
value, and nature of the subject-matter. The 
power of a tribunal may be exercised within 
defined territorial limits. Its cognizance may 
be restricted to subject-matters of prescribed 
value. It may be competent to deal with 
controversies of a specified character, for in- 
Stance, testamentary or matrimonial causes, 
acquisition of lands for public purposes, re- 
cord of rights as between landlords and ten- 
ants. This classification into territorial juris- 
diction, pecuniary jurisdiction and jurisdiction 
of the subject-matter is obviously of a funda- 
mental character. Given such jurisdiction, we 
must be careful to distinguish exercise of 
jurisdiction from existence of jurisdiction; for 
fundamentally different are the consequences 
of failure to comply with statutory require- 
ments in the assumption and in the oxercise 
of jurisdiction. The authority to decide q 
cause at all and not the decision rendered 
therein is what makes up jurisdiction; and 
when there is jurisdiction of the person and 
subject-matter, the decision of all other ques- 
tions arising in the case is but an exercise 
of that jurisdiction. x x x x x x 
x x x x But the distinction between 
existence of jurisdiction and exercise of juris- 
diction has not always been borne in mind 
and this has sometimes led to confusion. 

x x x x 

Since jurisdiction is the power to hear 
and determine, it does not depend either upon 
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the regularity of the exercise of that power 
or upon the correctness of the decision pro- 
nounced, for the power to decide necessarily 
carries with it the power to decide wrongly 
as well as tightly. As an authority for this 
proposition reference may be made to tha 
celebrated dictum of Lord Hobhouse in 
Malkarjun v. Narhari, (1900) ILR 25 Bom 
337 ŒC). “A Court has jurisdiction ta 
decide” wrong as well as right. If it decides 
wrong, the wronged party can only take the 
course prescribed by law for setting matters 
tight; and if that course is not taken, the 
decision, however wrong, cannot be disturbed, 
“Lord Hobhouse then added that though it 
was true that the Court made a sad mistake 
in following the procedure adopted, still in 
so doing the Court was exercising its juris- 
diction; and to treat such an error as destroy- 
ing the jurisdiction of the Court was calculat- 
ed to introduce great confusion into the ad- 
ministration of the law. The view that juris- 
diction is entirely independent of the manner 
of its exercise, and involves the power to 
decide either way upon the facts presented to 
the Court, is manifestly well-founded on 
principle, and has been recognised and ap- 
plied elsewhere: x x x x There is a clear 
distinction between the jurisdiction of the 
Court to try and determine a matter, and the 
erroneous action of such Court in the ex- 
ercise of that jurisdiction. Whe former in 
volves the power to act at all, while .the 
latter involves the authority to act in the 
particular way in which the Court does act, 
The boundary between an error of judgment 
and the usurpation of power is this: the 
former is reversible by an Appellate Court 
within a certain fixed time and is, therefore, 


only voidable, the latter is an absolute nullity.. 


When parties are before the Court and pre- 
sent to it a controversy which the Court has 
authority to decide, a decision not necessari- 
ly correct but appropriate to that question 
is an exercise of judicial power or jurisdic. 
tion. So far as the jurisdiction itself is con- 
cerned, it is wholly immaterial whether the 
decision upon the particular question be cor- 
rect or incorrect. Where it held that a Court 
had jurisdiction to render only correct deci- 
sions, then each time it made an erroneous 
ruling or decision, the Court would be with- 
out jurisdiction and the ruling itself void. 
Such is not the law, and it matters not what 
may be the particular question presented for 
adjudication, whether it relates to the juris- 
diction of the Court itself or affects substan- 
tive rights of the parties litigating, it cannot 
be held that the ruling or decision itself is 
without jurisdiction or is beyond the jurise 
diction of the Court. The decision may be 
erroneous, but it cannot be held to be void 
for want of jurisdiction.” 


16. It was then said that the dispute 
between the Society and the Bank could be 
referred to the Arbitrator, but the dispute 
between the Bank and the members of the 
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Society, who were sureties and had signed the 
hypothecation deed could not be so referred. 


17. I have already said, the dispute 
was one and indivisible and it could not be 
split up and it would lead to anomalous re- 
sults if the interpretation put on the hypothe- 
cation deed and the award by the appellants 
were to be accepted. In that case, it would 
mean that the Arbitrator could, admittedly, 
decide the dispute between the Bank and the 
Society, where as the Civil Court would 
decide the so-called dispute between the Bank 
and the appellants-sureties, who had signed 
the hypothecation deed. Let us now examine} 
the consequences of this interpretation. 


18. In the first instance, what has the 
Arbitrator to decide in the dispute between 
the Bank and the Society? Has the Arbitra- 
tor not to look to the mortgage deed, on the 
basis of which the Bank agreed to give the 
loan to the Society? Can the loan be split 
up? Whe loan admittedly, would not have 
been given if the property mentioned in the 
deed had not been mortgaged with the Bank. 
The Arbitrator had to decide whether or not 
the Society received the loan, how much of 
it was paid back and how much remained to 
be recovered from the Society and in what 
manner the recovery had to be made. It 
cannot be said that all these things did not 
form one dispute and the same was obviously 
between the Bank and the Society. While 
deciding it, the Arbitrator had to say that 
so much amount was received by the Society, 
that much had been paid back out of it and 
the balance amount due was so much and it 
had to be realised, according to the terms 
of the hypothecation deed, from the proper- 
ties specifically mortgaged, in case the’ Society 
did not return the same. That would be a 
valid award, even according to the conten- 
tention of the learned counsel for the ap- 
pellants. 


- B, If, on the other hand, the matter 
regarding the dispute between the sure- 
ties and the Bank was to be tried by the 
Civil Court, the question naturally would 
arise as to what had the Civil Court to 
determine? In the Civil Court, the judgment- 
debtor, namely, the Society, had to be im- 
pleaded. Some property of the Society, which 
was to be acquired with the loan taken, was 
deemed to have been mortgaged. In that 
capacity also the Society had to be implead- 
ed, as being one of the mortgagors. In other 
words, the Society and the sureties would 
again be before the Court and there also the 
sureties could take up the plea that the Bank 
did not pay the entire loan to the Society or 
that the latter had repaid more than what 
was alleged by the former, or that the Bank 
should first exhaust its remedies against the 
Society by disposing of its property, which 
it might have acquired with the loan, or that 
they had executed the mortgage deed under 
misapprehension etc, etc. The same questions| 
would then be determined by the Court. The 
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result would, therefore, be that there could 
be two inconsistent orders — one made by 
the Arbitrator and the other by the Civil 
Court. The first would be a valid award, 
even according to the submission of the learn- 
ed counsel for the appellants. The order 
passed by the Civil Court would also be in 
accordance with law, if the argument of the 
counsel for the appellants was correct. Such 
could not be the intention either of the law 
or the executants of the hypothecation deed. 
As I have already said, it is not possible 
to conceive that on the basis of this deed, 
two disputes had arisen — one between the 
Bank and the Society and the other between 
the Bank and the sureties, the former being 
under the Act by means of a reference to 
arbitration and the other cognizable by a 
Civil Court. 
The conclusion is, therefore, irresistible 
at the dispute was one and decidable under 
the Act. Any objection of whatever nature, 












ing been appointed without notice to them, 
should have been raised by means of an ap- 


on any ground whatsoever. 
tions, referred to by the appellants, could 
not make the award without jurisdiction, 
Even if these objections were to be accepted, 
at the most, all that could be said was that 
the award was contrary to law or that proper 
been followed by the 


is not the case here. 


20. In a Full Bench decision of this 
Court in Dhaunkal v. Man Kauri, 1970 Pun 
LJ 402 = (AIR 1970 Punj 431) (FB) Mehar 
Singh, C. J. who prepared the judgment of 
the Court, held that an order made in the 
absence of a party and without hearing him 
was voidable and not void and it had to be 
quashed or set aside. It would hold good 
until, after knowledge, that party had had 
it removed according to law. While dealing 
with this matter, the learned Judge observed: 

“In Halsbury’s Laws of England, Third 
Edition, volume 30, at page 719, it is stated 
that ‘if the rules of natural justice are not 
observed, the decision will be voidable, not 
absolutely void’, and the statement is based 
on Dimes v. Grand Junction Canal Proprie- 
tors, (1852) 3 HLC 759, in which the decree 
of the Lord Chancellor had been challenged 
on the ground of personal interest and thus 
bias while sitting as a Judge in the cause, and 
the argument was that the decree was utterly 
without jurisdiction and completely void, but 
it was held that it was voidable and must 
consequently be reversed and not altogether 
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void. Again in Halsbury’s Laws of England, 


Volume II, at page 66, it is stated that ‘a 
decision of the inferior tribunal will be 
quashed if the party against whom it is given 
was not given notice of the hearing’, and this 
is based on the decision of the House of 
Lords in Arthur John Spackman v. The 
Plustead District Board of Works, (1885) 10 
AC 229, in which, at page 240, it was ob- 
served — “No doubt, in the absence of special 
provisions as to how the person who is to 
decide is to proceed, the law will imply no 
more than that the substantial requirements 
of justice shall not be violated. He is not 
a Judge in the proper sense of the word; 
but he must give the parties an opportunity 
of being heard before him and stating theip 
case and their view. He must give notice 
when he will proceed with the matter, and 
he must act honestly and impartially and not 
under the dictation of some other person or 
persons to whom the authority is not given 
by law. Where must be no malversation of 
any kind. There would be no decision with- 
in the meaning of the statute if there were 
anything of that sort done contrary to the 
essence of justice.” x x x x x 
x x x It will be seen that in none of 
these cases has an order made in absentia, 
or contrary to the principles of natural jus- 
tice, been held to be void or a nullity, in 
the sense as not existing in law, but was held 
either as voidable or ineffective or open to 
being set aside and quashed. x x x X 
x x x X In Ittyavira Mathai v. Varkey 
Varkey, AIR 1964 SC 907, their Lordships 
held that “where a Court having jurisdiction 
over the subject-matter and the party passes 
a decree it cannot be treated as a nullity and 
ignored in subsequent litigation even if the 
suit was one barred by time. If the suit was 
barred by time and yet the Court decreed it, 
the Court would be committing an illegality 
and therefore the aggrieved party would be 
entitled to have the decree set aside by pre- 
ferring an appeal against it. But it is well 
settled that a Court having jurisdiction over 
the subject-matter of the suit and over the 
parties thereto, though bound to decide right 
may decide wrong, and that even though it 
decided wrong it would not be doing some- 
thing which it had no jurisdiction to do. It 
had the jurisdiction over the subject-matter’ 
and it had the jurisdiction over the party and, 
therefore, merely because it made an errop 
in deciding a vital issue in the suit, it can- 
not be said that it has acted beyond its juris- 
diction. Courts have jurisdiction to decide 
Tight or to decide wrong and even though 
they decide wrong, the decrees rendered by 
them cannot be treated as nullities. It is 
true that Section 3 of the Limitation Act 
is peremptory and that it is the duty of the 
Court to take notice of this provision and 
give effect to it even though the point of 
limitation is not referred to in the pleadings, 
Even so it cannot be said that where the 
Court fails to perform its duty, it acts with- 
out jurisdiction. If it fails to do its duty, 
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it merely makes an error of law and an 
error of law can be corrected only in the 
manner laid down in the Civil P. C. If the 
party aggrieved does not take appropriate 
steps to have that error corrected, the errone- 
ous decree will hold good and will not be 
open to challenge on the basis of being a 
nullity. x x x x x As already 
pointed out, the question of nullity arises 
where there is want of lack of jurisdiction 
and this was the argument in Dimes’s case 
before the House of Lords, but the conclu- 
sion was that the violation of one of the 
principles of natural justice, in that case the 
decree having been made by a Judge with 
personal interest, did not oust the jurisdic- 
tion and render the decree void but it was 
voidable. The difference, as far as I have 
been able to see, is that where a decree or 
order is void, it is non est, and may be 
ignored altogether, but, when it is voidable, 
the aggrieved party has to proceed to get rid 
of it in accordance with law, and where it 
fails to do so, it being within jurisdiction 
remains and the party is then not in a posi- 
tion to say that it is non est.” 


21. It may be mentioned that the 
learned counsel for the appellants could not 
cite even a single decision of any Court in 
which in circumstances similar to those of 
the present one, the award was ever held to 
be without jurisdiction and a nullity. 


22. It is unfortunate that the loan 
was taken in April, 1956 and the award was 
made in 1961 and uptill now the Bank has 
not been able to recover this large amount 
either from the Society or the executants 
of the deed, who have been evading pay- 
ment on one ground or the other for the 
last 15-16 years. i 

23. In view of what has been said 
above, this appeal fails and is dismissed. In 
the circumstances of this case, however, the 
parties are left to bear their own costs. 


BHOPINDER SINGH DHILLON, J. :— 
I agree. ` 


Appeal dismissed. 


AIR 1973 PUNJAB AND HARYANA 424 
(V 60 C 119) 
HARBANS SINGH, C. J. AND 
BAL RAJ TULI, J. 

Kesar Singh and 5 others, Petitioners v. 
The State through- Collector, Amritsar an 
4 others, Respondents. š 

Civil Revn. No. 966 of 1971, DJ- 9-1- 
1973, against order of Gulwant Singh, Land 
Cola Collector, Amritsar, D/- 11-6- 


Index Note :— (A) Land Acquisition Act 
(1894), S. 18 — Where the land acquired 


GQ/HQ/D162/73/GDR 





Kesar Singh v. State 


A.LR. 


is included in a joint khata and has not been 
partitioned joint application by all Co-sharers 
seeking determimation of compensation by 
Court is not barred. : 

Brief Note :-— (A) In a case where the 
khata is joint, in other words, where there 
has been no partition inter se between the 
cosharers each cosharer remains an owner 
in every inch of the land and no particulas 
cosharer can be said to be the owner of a 
particular piece of land or of a particular 
khasra number in the joint khata. Prima 
facie, therefore a joint application to the col- 
lector for the matter being referred to the 
Court for determination of compensation 
amount is competent. (Para 2) 


The question for determination in such 
a case would be what is the reasonable com- 
pensation to be paid for the entire land in 
the Khata and what is the measurement of 
that khata. These matters can satisfactorily 
be determined only if all the cosharers are 
before the Collector. Therefore all the 
cosharers must be parties and it is desirable 
that a joint application is made. The fact 
that in the revenue record their shares have 
been defined as equal would only facilitate 
the apportionment between the parties. 
(Para 5) 
Also the fact that the cosharers had 
made their separate claims before the Col- 
lector and that under Section 9 notices wera 
sent to all the cosharers will have no bearing 
on the point whether a joint application is 
competent or not. 1970 Cur LJ 644; AIR 
1963 Punj 490 and 1971 Cur LJ 604, Dis- 
tinguished. . (Para 6) 
Cases Referred : Chronological Paras 
1971 Cur LJ 604 = 74 Pun LR 374, ; 
Hazara Singh v. State of Punjab 2 
1970 Cur LJ 644, Shangara Singh v. 


Punjab State 2, 7, 8 
AIR 1963 Punj 119 = 64 Pun LR 

965, Harinder Singh v. Punjab 

State 10 


AIR 1963 Punj 490 = ILR (1963) 1 

Punj 129, Kehar Singh v. Union of 
India 2,9 
H. S. Sangha, for Petitioners; M. J. Singb 
Sethi for Advocate General, for Respondents. 
ORDER :— This order will dispose of 
20 Civil Revisions, i.e. C. R. 966 of 1971 and 
C. Rs. 515, 550, 551, 552, 553, 554, 555, 
556, 557, 558, 559, 560, 602, 603, 604, 733, 
734, 735 and 750 of 1971 in which the point 
involved is the same. In all these 
revisions, excepting C. R. 966 of 1971, ap- 
plications made under Section 18 of the Land 
Acquisition Act, 1894 (hereinafter referred to 
as the Act), by the cosharers of the Khatas 
of the land acquired under the Act were 
forwarded bv the Collector to the District 
Judge, but the Additional District Judge, to 
whom these applications were entrusted for 
disposal, rejected them on the ground that 
a joint application under Section 18 of the 
Act was not warranted. Aggrieved by this 
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order, the respective applicants filed these 
revisions. In Civil Revision No. 966 of 1971 
the Collector rejected the application and 
declined to refer the same to the District 
Judge on the same ground. - 


2. Facts, which are not disputed, are 
that in each case the applicants, who made 
the application jointly under Section 18 of 
the Act, were co-owners in a joint. Khata 
and no partition had taken place inter se 
between the cosharers. Thus it is clear that 
each one of the cosharers must be deemed 
to be owner in every inch of the land in- 
cluded in the joint Khata and it could not be 
said that a particular cosharer was the owner 
of a particular piece of land or of a parti- 
cular Khasra numbers in the joint Khata. 
Prima facie, therefore, a joint application was 
quite competent. The learned Additional Dist- 
rict Judge, however felt bound by a decision 
of this Court in Shangara Singh v. The Punjab 
State, 1970 Cur LJ 644 and further relying 
upon Ch. Kehar Singh v. Union of India, 
AIR 1963 Punj 490 and Hazara Singh v. The 
State of Punjab, 1971 Cur LJ 604, held that 
a joint application was not in accordance 
with Section 18 of the Act. 

3. It is well settled Jaw that if an 
application is not in accordance with the 
provisions of Section 18 of the Act, then such 
an application cannot be entertained. It is, 
therefore, necessary to examine the relevant 
provisions of Section 18 which are as under: 


“(1) Any person interested who has not 
accepted the award may, by written applica- 
tion to the Collector, require that the matter 
be referred by the Collector for the deter- 
mination of the Court, whether his objection 
be to the measurement of the land. the 
amount of the compensation, the persons to 
whom it is payable, or the apportionment of 
ite compensation among the persons interest- 


á. From the above it is clear that the 
person making the application should be a 
person interested in the grant of compensa- 
tion and he should not have accepted the 
award, and he should make an application in 
writing to the Collector for the matter being 
referred for the determination of the Court. 
The matters in respect of which he can raise 
objections are— : 

(i) measurement of the land, 

(ii) the amount of compensation; and 


Gii) the persons to whom it is payable on 

its apportionment. 

5. It is not disputed that all the co- 
sharers of the joint Khata of the land which 
had been acquired are persons interested in 
the matter. They had also not accepted the 
award and they had made an appliction in 
writing. Now even if they dispute the mea- 


- surement of the land, such an objection would 


relate to the entire area in the Khata and 
not to a particular Khasra number or his 
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own share in the Khata. Similarly the 
amount of compensation would be in respect 
of the entire Khata. So far as the appor- 
tionment between themselves is concerned, the 
revenue record clearly mentions that their 


` shares are equal. Thus, in fact, the question 


for determination is only one, namely, what 
is the reasonable compensation to be paid fos 
the entire land in the Khata and what is the 
measurement of that Khata. In fact, these 
disputed matters can satisfactorily be deter- 
mined only if all the cosharers are before the 
Collector. Therefore, all the cosharers must 
be parties to the proceedings, whether as peti- 
tionérs or as petitioners and respondents. 
We do not understand what possible objes- 
tion can there be for a joint application 
being made in a case like this where there has 
been no partition inter se between the co- 
sharers. The fact that their shares have been 
defined would only facilitate the apportion- 
ment between the parties. 


6. One other fact that was taken into 
consideration in holding that joint applica- 
tion did not lie was that the co-sharers had 
made their separate claims before the Col- 
lector and that under Section 9 of the Act 
notices were sent to all the co-sharers. These 
factors will have absolutely no bearing on 
the point whether a joint application was 
competent or not. Even when each of the 
co-sharers had made separate claim, the 
claim would be qua his share in the whole 
Khata and could not possibly relate to any). 
particular Khasra number. In fact, there 
is a likelihood of an anomaly arising if sepa- 
Tate applications are made by such co- 
sharers. Supposing, for example, a co-sharer 
files an application under Section 18 of the 


- Act qua his share in the joint Khata within 


two days of the making of the award, the 
Collector refers the matter soon thereafter 
and the District Judge, who is seized of such 
an application, may proceed to determine the 
proper compensation and give his decision, 
say, within six months of the filing of the 
application. Another co-sharer files the ap- 
plication just one day before the expiry of 
six months’ period of limitation that. is pro- 
vided in clause (b) of sub-section (2) of Sec- 
tion 18 for a person who is not present at 
the time of making the award. For one rea- 
son or the other delay is caused in the office 
of the Collector in forwarding this reference 
to the District Judge and, in fact, he refers 
it after the decision in the earlier. applica- 
tion. The second applicant, not being a party 
to the earlier proceedings, would not be 
bound by the decision given by the District 
Judge earlier and he may produce better evi- 
dence on the basis of which the Court can 
come to a finding that he is entitled to a 
higher compensation. Thus there will be 
two contradictory decisions of the Court re- 
garding the land situated in the same Khata. 
From this it is clear that where there is only 
one basis for the determination of the quan- 
tum of compensation in a case like the pre- 
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sent one, where the Khata is joint, all the 
co-sharers must be parties and it is rather 
desirable that a joint application. is made. 


7. In Shangara Singh’s case 1970 Cur 
LJ 644 (supra) the facts were entirely differ- 
ent and that is no authority for the propo- 
sition that a joint application by the co- 
sharers of a Khata does not lie. Where three 
sets of co-owners filed one joint application. 
Each set was the owner of different Khasra 
numbers. The Collector rejected that appli- 
cation and the matter came up before this 
Court. The learned Single Judge referred to 
the reasons given by the Collector which 
were as follows:— 


“Even in -the notification under Sec. 6 
of the Land Acquisition Act different land- 
owners are shown as owners of different 
Khasra numbers. For example Shingara 


Singh and, Rattan Singh own differ- 
ent Khasra numbers. Hazara Singh, 
Lacha ‘Singh, Sardara Singh, Piara 


Singb, Balkar Singh and Smt. Tejo and Tari 
own different Khasra numbers. Darshu, 
Dalip Singh and Surti own different Khasra 
numbers. Tara Singh, Dalip Singh, Naran- 
jan Singh and Anup Singh own different 
Khasra numbers. Besides this some of 
these landowners own land in village Rayya 
while others in village Cheema Bath. So 
the petitioners have no combination what- 
soever on the basis of which they can file 
a single application against the provisions 
of the Act.” 

As a matter of fact in paragraph 6 of the 
report this is what was stated by the learned 
Single Judge:— 


“Lastly, learned counsel for the peti- 
tioners contended that petitioners 1 to 7, 8 
to 10 and 11 and 13 form three sets and that 
on this score, the application be allowed. I 
am unable to accept the contention inasmuch 
as the three sets have filed the instant appli- 
cation jointly. The matter might have been 
different if each of the three sets had filed 
three separate applications.” 


8. In the present case, as already stat- 
ed above, each set of co-sharers who have 
a joint Khata, has jointly filed an application. 
The co-sharers of different Khatas have not 
filed a joint application as was the position 
in Shangara Singh’s case 1970 Cur LJ 644 
(supra). 

9, The learned Single Judge also re- 
ferred to the decision in Ch. Kehar Singh’s 
case AIR 1963 Punj 490 (supra). This case 
is hardly any authority for the proposition 
that a joint application in the circumstances 
given above does not lie. The headnote runs 
as follows:—~ 

“If the property acquired is joint and 
the co-owners have no distinct and specified 
shares therein, then a reference under Sec- 
tion 18 of the Act by one of the co-owners 
for the enhancement of the compensation 
awarded by the Land Acquistion Collector 
will enure for the benefit of other co-owners 
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as well. In such a case, it can be safely con- 
cluded that the co-owner who is wanting en- 
hancement in the compensation was also act- 
ing on behalf of the other co-owners, because 
their interests are joint and indivisible. Once 
his share is specified, he would be acting on 
his own behalf only. Till that stage is reach- 
ed he would be deemed to be acting on be- 
half of all the co-owners in the property.” 


10. Similarly the decision given by 
Shamsher Bahadur, J., in Maharaja Harinder 
Singh v. Punjab State, AIR 1963 Punj 119, 
does not in any way support the contention 
that a joint application in a case like the 
present, where there is one joint Khata which 
has not been partitioned, does not lie. The 
relevant part of the headnote is as follows:— 

“Where the land belonging to several 
claimants was taken as one parcel and at no 
stage of the proceeding it was determined 
what separate interest each claimant had in 
the land, the Collector, on application made 
under Section 18 (1) on behalf of some of 
the claimants for apportionment and en- 
hancement of the copensation, is bound to 
make a reference to a Civil Court. 

1. For the reasons given above, we 
feel that the learned Additional District 
Judge took a wrong view of the law and 
that the joint applications which were filed in 
respect of the joint Khatas were maintain- 
able. _We, therefore, accept the 19 revisions 
in which the references were rejected by the 
Additional District Judge, and remand those 
cases to the District Judge, Ludhiana, for 
trial according to law. He may either keep 
these references on his own file or entrust 
the same to an Additional District Judge for 
disposal. . 

12. For the same reasons Civil Misc. 
Revision No. 966 of 1971, where the Collec- 
tor had refused to refer the matter, is also 
accepted, and the Collector is directed to 
refer the mater to the District Judge in ac- 
cordance with law. The petitioners in all 
the petitions will have their costs. 


‘Revision accepted. 


Led 
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Article 166 — Government notification €x- 
pressed in Governors name and duly au- 
thenticated — Its validity cannot be qrestion=- 
ed on ground that file containing notifica- 
tion is not signed either by Minister or au- 
thority empowered to act as Government. 
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Brief Note: — (A) Neither the Consti- 
tution nor the Rules of Business framed 
under Article 166 (3) of the Constitution pro- 
vides that each and every file containing 
the decision of an authority competent to 
act as Government should be signed by such 
an authority. The law requires that the mat- 
ter should be considered by the Government 
and if evidence is available that the point at 
issue bas received the consideration of the 
Government, then the notification containing 


- such a decision cannot be called into ques- 


tion merely because the Minister or the other 
authority empowered to act as Government 
has not put its signatures on the official file. 
(Para 4) 
Index Note: — (8) Constitution of 
India, Article 166 (3) — Rules of Business 
framed on 11-8-1971, Rules 8 and 9 — Pro- 
pesa} to extend limits cf Municipal area 
ender Sections 5 and 6 of Punjab Municipal 
Act dropped by the then Minister — Subse- 
quent Notification extending the area of the 
Municipal Committee without a decision 
thereon by the Governor or other authority 
invested with power of Govermment as re- 
quired under Rules 8 and 9 — Notification 
is invalid even if it is expressed im Gover- 
nor’s name and is duly authenticated. 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1145 = (1967) 2 SCR 
406, M/s. Bijoy Lakshmi Cotton Mills 
Lid. v. State of West Bengal 6 


J. N. Kaushal, Sr. Advocate with G. C. 
Mittal, D. N. Awasthy and Ashok Bhan, for 
Petitioners; R. K. Chhibbar (for Nos. 1, 2 
and 6), D. S. Nehra (for No. 5) with Pawan 
Bansal and K. N. P. Singh and Rajkumar 
ceva (for Nos. 3, 4 and 7), for Respon- 

ents. 


ORDER :— Petitioner No. 1 is a 
public Limited Company (hereinafter called 
the Company) registered under the Indian 
Companies Act, 1953. It has established a 
textile mill in village Chachoki, tehsil Phag- 
wara. On December 23, 1971, the State of 
Punjab issued a notification under Sections 5 
and 6 of the Punjab Municipal Act by which 
it invited objections from the affected persons 
regarding the proposed exclusion and inclu- 
sion of areas within the limits of Municipal 
Committee, Phagwara. The Company filed 
objections against the inclusion of its area 
within the limits of the Municipal Committee, 
Phagwara, in which it was, inter alia, stated 
that the town of Phagwara had extended 
more towards Hoshiarpur side which area 
was not being included, that the Company 
had large number of employees who had 
been paying taxes to the Gram Sabhas, that 
they would be burdened by double taxation, 
and that the Company had developed the 
area by constructing roads and residential 
quarters for its employees for providing them 
amenities which entailed an annual recurring 
expenses of over rupees two lacs, meeting of 
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which would be beyond the financial re- 


sources of the Municipal Committee. These 
objections were filed through the Deputy 
Commissioner, Kapurthala, and it is alleged 
that the Deputy Commissioner retained the 
objections: in her office till March 7, 1972. 
On that date, the Deputy Secretary, Local 
Government, Punjab, asked the Deputy 
Commissioner to expedite the report on the 
objections filed by the affected persons. In 
response to this request, the Deputy Commis- 
sioner sent her report on March 9, 1972, and 
the State Government issued the impugned 
notification on March 10, 1972. It is alleg- 
ed that the undue haste with which the State 
Government issued the notification shows 
that it did not apply its mind to the objec- 
tions filed by the Company. -The other ob- 
jection was that the State Government had 
laid down a policy that before any area 
under any Gram Sabha or Panchayat Samiti 
was to be taken out of the limits of these 
bodies and included in the limits of a Muni- 
cipal Committee, the matter was to be refer- 
red to a Committee consisting of the Deputy 
Commissioner, the District Development and 
Panchayat Officer and the Senior Town Plan- 
ner of the area. This Committee was sup- 
posed to consider the pros and cons of the 
matter before submitting a proposal to the 
Government. In the instant case, this set- 
tled policy of the Government had also been 
departed from. The third objection was that 
on an earlier occasion, i.e, December 24,. 
1967, the State Government issued a notifi- 
cation indicating its intention to include cer- 
tain areas and to exclude other areas from 
the limits of the’ Municipal Committee, Phag- 
wara. The petitioner Company and many 
other persons including the Gram Sabha of 
Kot Rani and Chachoki filed objections - 
against this notification. These objections 
were considered by the State Government 
and it was ultimately decided that the propo- 
sal contained in this notification should be 
dropped. The notification Exhibit P-1 con- 
taining the tentative proposal regarding the 
reconsideration of the area of Municipal 
Committee, Phagwara, and the final notifica- 
tion Exhibit P-3 in this behalf have been 
challenged. The grievance of the Company 
is that because of its inclusion within the 
limits of the Municipal Committee, Phag- 
wara, it will have to pay octroi duty amount- 
ing to about Rs. 1,50,000/- per year. The 
return on behalf of the Government has 
been filed by the Assistant Secretary to Gov- 
ernment, Punjab, Local Government Depart- 
ment, Chandigarh. In this return, it has 
been stated that the matter in dispute was 
of an administrative nature and was not 
justiciable in the instant petition. The alle- 
gation regarding the issuance of a similar 
notification earlier and the decision of the 
Government to drop the proposal have not 
been expressly denied. Respondent No. 5, 


the Municipal Committee Phagwara, has fil- 
ed a detailed written statement. In this re- 
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turn, it has been stated that the report was 
sent by the Deputy Commissioner, Kapur- 
thala, per special messenger and that the 
notification was issued by the State Gov- 
ernment after a careful consideration of the 
objections. It was, however, admitted that 
on an earlier occasion, the Government had 
issued a notification recording its intention 
to extend the limits of the Munici- 
“pal Committee, Phagwara, and that 
this matter was dropped by the Gov- 
ernment vide its letter dated July 2, 
1970. This was done by the Government 
“without observing the procedure prescribed 
by law and for ulterior reasons at a time 
_ when the then Local Government Minister 
Mr. Manmohan Kalia, representing the Jan 
Sangh party, had decided to withdraw from 
the Government along with his party colle- 
agues. Obviously it was done to oblige his 
supporters, the Management of Textile Mills 
and to shelve the matter regarding the ex- 
tension of municipal limits.” It was also 
urged that the octroi limits of the Municipal 
Committee, Phagwara, were fixed by the 
sovereign rulers of Kapurthala State in the 
year 1984 B. K. These limits were further 
extended on September 2, 1953, when the 
Pepsu Government ordered the inclusion of 
certain areas within the municipal limits of 
Phagwara. The State of Punjab gave express 
recognition to the extension of these limits. 
At this stage, it would be worthwhile to 
mention another fact. On an earlier occa- 
sion, the Development Department of the 
State of Punjab held that the area that had 
now been included in the Municipal Commit- 
tee, Phagwara, fell outside its limits. The 
Municipal Committee contested this position 
and filed a writ. This writ petition was 
later on withdrawn by the Municipal Com- 
mittee. The petitioners contend that the 
withdrawal of this writ by the Municipal 
Committee positively prove that this area 
does not form part of the limits of the 
Municipal Committee. On the other hand, 
the. Municipal Committee contends that it 
was not bound by the view taken by the 
Development Department of the Punjab 
Government and in any case when it was 
assured that justice would be done to it 
outside the Court it withdrew the civil action 
instituted by it. This litigation between the 
State Goverrment and the Municipal Com- 
mittee conferred no rights on the petitioners. 


2. I have heard the learned counsel 
for the parties at some length and have 
given my anxious consideration to the facts 
and circumstances ` of this case. The first 
point raised by the learned counsel for the 
petitioners does not deserve any serious 
notice. It has been argued that— 

(i) the proposal regarding the extension 
of the limits of the Municipal Committee, 
Phagwara, was dropped in the year 1967 and 
no new circumstances warranting the exten- 
-sion of the limits of this Municipal Com- 
mittee in 1972 were brought on record; 
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(ii) the policy decision of the Govern- 
ment regarding consultation with the District 
Development and Panchayat Officer and the 
Senior Town Planner of the area had not 
been observed; and 


(iii) the Government did not apply its 
mind to the objections raised by the peti- 
tioner-Company and acted in a hurried man- 
ner because elections to the State Assembly 
were to be held on March 11, 1972. 


3. . From these facts it was sought to 
be inferred that the Government did not take 
into consideration the objections filed by the 
petitioners which was a condition precedent 
for the issuance of a notification under Sec- 
tion 5 of the Punjab Municipal Act (herein- 
after called the Act). Shri R. K. Chhibbar, 
the learned counsel for the respondents has 
placed before me the entire record of the 
_ease. A perusal of this record shows that 
the points raised by the petitioner-Company 
were properly discussed in the official not- 
ings. In the face of this circumstance, it 
cannot be held that the Government did not 
apply its mind before issuing the impugned 
notification. The report of the Deputy Com- 
missioner was sent per special messenger on 
March 9, 1972. If it was promptly procs- 
ssed in the secretariat and placed before the 
Government, no fault can be found with the 
action of the Government. Prompt dispo- 
sal of cases is a matter which should receive 
approbation from all concerned. The cir- 
cumstance that the impugned notification was 
issued only a day earlier than the date on 
which elections to the State Assembly were 
to be held is also a wholly innocuous one 
and no inference of mala fides can be drawn 
against the Government on this score. A 
popular Government is expected to cater to 
the legitimate demands of its electorate. The 
demand of the inhabitants of Phagwara 
Municipal Committee that revenue fetching 
area should be included in the Municipal 
Committee was in the nature of a political 
demand. The acceptance of this demand did 
not benefit any particular person connected 
with the Government. In a democratic set 
up, it is not unusual for the electorate to 
press such demands at the time of elections. 
When such a request is acceded to by the 
Government, it cannot be held by any stretch 
of imagination that its actions are vitiated by 
mala fide considerations. 


4. It was then argued by the learned 
counsel for the petitioners that the report 
sent by the Deputy Commissioner was consi- 
dered by the Assistant Secretary to the Gov- 
ernment, Local Self-Government Department, 
only and that the papers were not placed 
before the Secretary to the Government who 
exercised the powers of the Government 
under the Rules of Business because at that 
time the State of Punjab was being adminis- 
tered by the President of India. The official 
noting dated March 10, 1972, recorded by 
the Assistant Secretary to the Government 
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shows that he discussed this matter with 
the Secretary to the Government on telephone 
and read out to him the recommendations of 
the Deputy Commissioner. The impugned 
notification was issued only after the Secre- 
tary to Government -accorded his final ap- 
proval to the matter on telephone. The noti- 
fication is expressed in the name of Gover- 
nor and is duly authenticated. Under Arti- 
cle 166 (2) of the Constitution, the validity 
of such a notification cannot be called in 
question on the ground that it has not been 
executed by the Governor. It is, however, 
true that the existence of a condition prece- 
dent for the issuance of such a notification 
can always be agitated in a Court. Neither 
the Constitution nor the Rules of Business 
framed under Article 166 (3) of the Consti- 
tution provides that each and every file con- 
taining the decision of an authority compe- 
tent to act as Government should be signed 
by such an authority. The law requires that 
the matter should be considered by the Gov- 
ernment and if evidence is available that the 
point at issue has received the consideration 
of the Government, then the notification 
containing such a decision cannot be called 
into question merely because the Minister 
or the other authority empowered to act as 
Government has not put its signatures on 
the official file. As already noticed, the As- 
sistant Secretary discussed this matter with 
the Secretary to the Government on tele- 
phone and recorded a note in this behalf. 
Under these circumstances, it cannot be said 
that the authority invested with the powers 
of the Government had not taken a decision 
before the issuance of the impugned notifi- 
cation. 


5. The last submission made by the 
learned counsel for the petitioners is worthy 
of serious consideration. It has been alleg- 
ed in the petition that on an earlier occasion 
a similar proposal for extending the limits 
of this very Municipal Committee was drop- 
ped by the Government. In the written state- 
ment filed on behalf of respondent No. 5, 
it has been alleged that the decision to drop 
this matter was taken by Mr. Manmohan 
Kalia, the then Local Government Minister. 
These facts are also borne out from the offi- 
cial record produced by Mr. Chhibbar, the 
learned counsel appearing for respondent 
No. 1. According to Mr. Kaushal, even 
under the Rules of Business which were in 
force on March 10, 1972, the case had to 
be submitted to the Governor for obtaining 
proper orders because the earlier. proposal 
regarding the extension of the limits of the 
Municipal Committee, Phagwara, had been 
shelved under the orders of the Minister con- 
cerned. The relevant portion of the Rules 
of Business framed by the Governor on 
August 11, 1971, runs as follows:— 

“Rule 8: The following classes of cases 
shall be submitted to the Governor by the 


Secretaries through the Adviser for orders, 
namely:— 
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(a) cases, which under the Rules of 
Business of 1969 were required to be sub- 
mitted to the Governor or the Chief Minis- 
ter; i 

“Rule 9: The following class of cases 
shall be submitted to the Adviser by the 
Secretaries and the Adviser will be compe- 
tent to dispose of them unless the Governor 
requires the prior submission to him of any 
case or class of cases or the Adviser himself 
considers it necessary to obtain Governors 
orders in any case, namely: 

(i) cases in which orders passed by 
Ministers are sought to be revised or modi- 
fied; 


Pec eee osaeso soooso sopassa ccnene sovese soosoo srunsa 


6. A reading of these Rules shows 
that all those cases which were otherwise re- 
quired to be submitted to the Chief Minister 
under the Rules of Business promulgated in 
1969 had to be submitted to the Governor 
and that the cases in which orders passed 
by the Ministers were sought to be revised 
or modified had also to be submitted to the 
Governor. Rule 28 (xix) of the Rules of 
Business promulgated on February 17, 1969, 
lays down that where the successor Minister 
wishes to modify the orders of his predeces- 
sor-in-office, the case will have to be submit- 
ted by the Minister-in-charge to the Chief 
Minister and the Governor. As already 
noticed, the proposal to extend the limits of 
the Municipal Committee, Phagwara, was ear- 
lier dropped under the orders of Mr. Man- 
mohan Kalia who was the then Minister-in- 
charge of this Department. So, this case had 
to be submitted to the Governor under R. 8 
of the Rules in force at the material time 
or atleast to the Adviser under Rule 9 (i) of 
the Rules of Business promulgated in 1971. 
The record shows that this case was finally 
disposed of under the orders of the Secre- 
tary to the Government. Even if it is as- 
sumed that the Secretary to the Government 
enjoyed the status of a Minister at the time 
when the State was being administered by 
the President of India, it cannot be denied 
that the Secretary was seeking to revise the 
orders of his predecessor. In doing so, he 
was bound under the relevant Rules of Busi- 
ness to submit the case to the Governor. In 
M/s. Bijoya Lakshmi Cotton Mills Ltd. v. 
State of West Bengal, AIR 1967 SC 1145, 
while upholding a decision of the Division 
Bench of the Calcutta High Court, the Sup- 
reme. Court observed as follows:— 

“The learned Judges are perfectly correct 
in their view that what the authentication 
makes conclusive, under Article 166 (2), is 
that the order has been made by the Gov- 
ernor. But the further question as to whe- 
ther, in making the order, the Governor has 
acted-in accordance with law, remains open 
for adjudication.” . 
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7. Under our Constitution, all execu- 
tive action of the Government of a State has 
to be expressly taken in the name of Gover- 
nor. The action taken in this manner tanta- 
mounts to one taken by the Governor bim- 
self. If it is proved that the Governor or 
other authority invested with the powers of 
the Government did not actually decide the 
case, then no immunity attaches to the noti- 
fication issued in the name of the Governor. 
In this view of the matter, the impugned 
notification dated March 10, 1972, Annexure 
P-3 to the writ petition, deserves to be quash- 
ed. 

8. Faced with this situation, Shri 
Chhibbar, the learned counsel for the respon- 
dents, brought to my notice a note on the 
Official file which runs as follows:— 

“A deputation from Phagwara has met 
the Governor today and requested that the 
municipal limits of Phagwara should be ex- 
tended so as to include the Jagatjit Textile 
Mills etc., as once proposed in 1967. - Gover- 
nor has desired that preliminary notification 
should issue at once, if necessary.” ` 

9, On the basis of this note, it has 
been argued that the Governor was seized 
of the matter and the preliminary notifica- 
tion was issued under his express orders. It 
was suggested that under these circumstances, 
it should be held that the orders passed by 
Shri Manmohan Kalia, ex-Minister, Local 
Self-Government Department, stood modifi- 
ed and that it was not necessary to re-submit 
the case to the Governor. Prima facie, this 
argument appears to be attractive but a 
slight probe into its merits would show that 
it is not tenable. Some of the representa- 
tionists did wait on the Governor and the 
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representation submitted by them also appears ` 


on the record. I have no doubt in my mind 
that the Governor gave a hearing to the re- 
presentationists and desired that their griev- 
ance should be redressed in accordance with 
law. It was precisely for this reason that 
the Governor expressed a desire for the 
issuance of a preliminary notification. When 
a preliminary notification under Section 5 
J) of the Act is issued it entitles all con- 
cerned to file their objections and these 
objections have to be taken into considera- 
tion before the Government issues a final 
notification. Unless these objections could 
be anticipated, they cannot be taken into 
consideration. By passing the above men- 
tioned orders, the Governor did not take a 
final decision in the matter. Such a deci- 
sion could only be taken after the points 
raised in the objections had been duly con- 
sidered. After all it was the final decision of 
Mr. Manmohan Kalia, ex-Minster-in-charge 
of the Local Self-Government Department, 
which was being revised and when the case 
reached the final stage it was never submit- 
ted to the Governor. Revision or modifica- 
tion of an earlier order means that such an 
order should be modified, annulled or super- 
seded. A mere desire to take preliminary 
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steps which may ultimately lead to the modi- 
fication of the order cannot be regarded as 
its revision. If the orders passed by the 
Governor were to be interpreted as a final 
decision to change the limits of the Munici- 
pal Committee, Phagwara, then there was no 
point in observing the empty formality of 
inviting objections etc. Besides, under our 
Constitution, with regard to most of the mat- 
ters regarding the Governance of a State, the 
Governor enjoys the same position as is en- 
joyed by the King of England. As the con- 
stitutional Head of the State, he is entitled 
to receive the greatest respect from all con- 
cerned. The orders emanating from the 
constitutional Head of Government even in 
case of ambiguity are so interpreted as may 
appear to be in consonance with law. In the 
instant case, the orders passed by the Gover- 
nor are quite clear on the subject and even 
if there was any ambiguity in these orders 
they would have to be interpreted in such a 
manner that they fall squarely within the 
ambit of the statute under which the action 
was proposed to be taken. In cases where 
the statute requires something else to be done 
in the nature of hearing objections etc., be- 
fore the final orders can be passed, the case 
must of necessity be submitted to the Gover- 
nor at the final stage for getting a lawful 
revision of the orders passed by the earlier 
Minister. This principle is not an empty 
formality and is based on sound public 
policy. In a democratic set up, orders pass- 
ed by a Minister have to be respected by all 
concerned and an officer subordinate to a 
Minister cannot be allowed to tinker with 
his orders. The observations made by the 
Governor do not tantamount to a final revi- 
sion of the orders passed by Sh. Manmohan 
Kalia as the Minister-in-charge of the De- 
partment of Local Self Government. I am 
of the considered view that the earlier orders 
passed by the Minister on December 24, 1967, 
and published in the Government gazette 
dated January 5, 1968, were not modified or 
revised in accordance with the Rules of Busi- 
ness applicable to the present case. Since 
the condition precedent for the issuance of 
the notification dated 10th March, 1972, 
under Article 166 of the Constitution has not 
been satisfied, the notification is non est in the 
eyes of law. 


18. For the reasons mentioned above, 
this petition deserves to succeed and I order 
accordingly. There shall be no order as to 
costs. 

Petition allowed. 
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(vv 6 C 124) 
R. S. NARULA, J. 

Satya Narain, Petitioner v. Dhaja Ram 
and others, Respondents. 

Election Petn. No. 2 of 1972, D/- 22-12- 
1972. 

“Index - Note: — (A) Representation of 
the People Act (1951), Section 83 — Verifi- 
cation of affidavit — Affidavit in support of 
allegation of corrupt practice does mot require 
a separate verification of the comtemts of the 
affidavit at the bottom — (X-Ref:— Conduct 
ef Election Rules, Rule 94-A; High Court 
Rules, Rule 12 (a)). 


Brief Note: — (A) It is not necessary 
for the petitioners fo specify separately in 
the verification of the affidavit with reference 
to its numbered paragraphs the fact which 
he verifies of his personal knowledge as dist- 
inct from those which he has verified on in- 
formation received and believed by him to 
be true. Rule 12 of the High Court rules 
cannot go beyond or abrogate the require- 
ments of the Act. Affidavit in form No. 25 
under Rule 94-A of the Conduct of Election 
Rules is itself really a separate verification 
of certain allegations in the election petition 
and there cannot be any question of such a 
verification being reverified by the petitioner. 

(Para 6 

Index Note: — (B) Representation. of 
the People Act (1951), Section 81 (3) — Pre- 
sentation of election petition — Requirement 
of election petition being accompanied by 
spare copies and schedule at the time of its 
presentation is mandatory and the court has 
no power to allow the defect to be recti- 


fied-— (X-Ref:— Section 86 (1); High Court - 


Rules, Rules 14, 15). 


Brief Note: — (B) An election petition 
must comply with requirements of Secs. 81, 
82, 117 of the Act at the time when it is 
originally presented to the authorised officer 
of the H. C. and no such defect can be per- 
mitted to be rectified at any time thereafter 
even within the period of limitation. The 
rules of substantial compliance has no appli- 
cation to a case of non-compliance with Sec- 
tion 81 (3). 


Further, the High Court has neither 
conferred nor can confer on the Registrar 
any authority under Rule 14 or 15 of High 
Court Rules to permit the rectification of 
such a defect even within the period of limi- 
tation for filing the election petition. There- 
fore, the permitting by the Deputy Registrar 
of the removal of such a fatal defect is 
without jurisdiction in view of Section 86 
of the Act and Rule 15 (a) @ of the H. C. 
Rules. (Paras 17, 18, 19) 


Index Note:— (©) Representation of 
the People Act (1951), Section 81 (3) — Cor- 
rept practice of hiring vehicle — Use of two 
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expressions ‘hired’? and “procured” — Defect 
of mot giving time and date cf hiring and 
names of owmers of vehicles is mot fatal. 
Brief Note:— (C) A vehicle which is 
hired is also procured by hiring. No excep- 
tion can therefore be taken to the use of 
the expressions ‘hired’ and ‘procured’ in res- 
pect of the alleged vehicle. The defect of 
not giving the time and date of hiring and 
not mentioning the names of the owners of 
the vehicles is not a fatal defect and oppor- 
tunity can be. given to the petitioner to file 


better particulars in respect of the allega- 
tions. (Para 37) 
Cases Referred: Chronological Paras 
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Anand Sarup with L. S. Bathara, for 
Petitioner; J. N. Kaushal, Bakhtawar Singh 
Librehan and Man Mohan Singh Librehan; 
for Respondent No. 1. 


ORDER:— The election of Dhaja Ram 
respondent (the official Congress (R) candi- 
date) from the Safidon Assembly Constituen- 
cy (Number 30) of the Haryana Legislative 
Assembly has been called in question by 
Satya Narain petitioner, an Advocate of Jind, 
who was defeated in the election in spite of 
securing 19462 votes as the first respondent 
secured 19570 votes, that is, 108 votes more 
than the petitioner. The petitioner has also 
claimed a declaration under Section 101 of 
the Representation of the People Act, 1951 
that the patuna be declared to have been 
duly elected. In the circumstances detailed 
hereinafter, it is not necessary to travel into 
the merits of the allegations of corrupt prac- 
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tices etc, made by the petitioner. Whereas 
respondent No. 1 contested the petition the 
other defeated candidates, that is, respondents 
2 to 4 did not put in appearance and were 
proceeded against ex parte. In his written 
statement dated May 22, 1972, respondent 
No. 1 (hereinafter called the respondent) took 
up various preliminary objections, out of 
which the first one was in the following 
words:— 


“That the election petition and the Sche- 
dules A and B Annexed with the petition and 
affidavits are not attested to be true copies 
of the petition as required by Rule 12 (f) of 
the Rules of Procedure framed by the 
Hon’ble Court.” 


2. After hearing the counsel for the 
parties on the abovementioned preliminary 
objections, I noticed their respective argu- 
ments in my order dated May 26, 1972. It 
was not disputed that the copy of the peti- 
tion furnished to the respondent-had not been 
attested by the petitioner under his own sig- 
natures to be a true copy of the petition. 
The identity of the copy of the petition pro- 
duced before me by the respondent as being 
one of the copies which had been furnished 
by the petitioner was not disputed. Counsel 
for the petitioner, however, pointed out that 
this single copy had by mistake been left 
defective in the abovementioned sense but as 
many as ten other copies prepared by him 
did not suffer from that defect. It was argu- 
ed that whereas one copy of the petition had 
been served on the respondent in the ordinary 
manner through a process server, another 
copy had been served on him by registered 
post. This fact was admitted by the respon- 
dent. He was, therefore, called upon to pro- 
duce the other copy of the petition which 
had been served on him. The argument of 
the learned counsel for the petitioner“to the 
effect that the copy of the petition served 
on the respondent being signed by the peti- 
tioner both at the place meant for his signa- 
tures and also under the verification, it - 
should be held that there has been substan- 
tial compliance with the requirements of sub- 
section (3) of Section 81 of the Representa- 
tion of the People Act, 1951 (hereinafter call- 
ed the Act) was left over to be decided after 
seeing the duplicate copy of the petition serv- 
ed on the respondent. At the joint request 
of the counsel for the parties, the hearing 
of the arguments on the preliminary points 
was, therefore, adjourned to the next day. 
Mr. Jagan Nath Kaushal the learned counsel 
for the respondent, submitted on the next 
day that his client did not receive the dupli- 
cate copy of the election petition by register- 
ed post. After hearing the remaining argu- 
ments of the counsel for the parties, it was 
thought unnecessary to travel into the merits 
of the controversy in view of the law settled 
in this respect by their Lordships of the 
Supreme Court in Ch. Subbarao v. Member, 
oe Tribunal, Hyderabad, AIR 1964 SC 

7. 
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During the course of dealing with the 
first preliminary objection, the record of the 
case was scrutinised by me as well as by 
the counsel for the parties. As a result of 
that scrutiny, Mr. Kaushal urged another 
point which, according to him, was fatal to 
the maintainability of the election petition. 
Mr. Kaushal submitted that the petition when 
filed on April 18, 1972, was not accompanied 
by any spare copy and this defect was notic- 
ed by the Deputy Registrar (Judicial) at the 
time of the scrutiny of papers on April 24, 
1972. Inasmuch as the limitation for filing 
the petition expired on April 27, 1972. Mr. 
Kaushal’s argument was that the Deputy Re- 
gistrar had no jurisdiction to allow the fatal 
defect under Section 81 (3) of the Act to be 
removed and that in any case there was noth- 
ing to show that the requisite spare copies 
were filed by the petitioner in the Registry of 
the Court on or before April 27, 1972, the 
last date of limitation for filing the petition. 
Mr. Anand Sarup the learned counsel for the 
election-petitioner, conceded the fact that the 
petition when filed on April 18, 1972, was 
defective in this respect but submitted that 
the requisite copies had been filed before the 
expiry of the period of limitation. He could 
not, however, at that time specify any date 
on which the copies had been filed. Mr. 
Kaushal also referred to the defect regarding 
the schedules to the petition not having been 
filed by April 22, 1972, and submitted that 
this matter may also be taken up as a part 
of the issues to be framed in respect of his 
new objection. By my detailed order dated 
May 27, 1972, I repelled the first preliminary 
objection that had been raised by the respon- 
dent in his written statement; but put the 
new objections raised by the counsel .for the 
respondent in issues Nos. 2 to 4. By the 
same order, I framed all the nineteen issues 
that arose in the case but directed that the 
first six out of those issues would be treated 
as preliminary. Evidence was led by the 
parties on those issues. In the course of 
hearing arguments on the preliminary issues, 
counsel for the parties prayed vide their 
statements dated November 30, 1972, that 
issue No. 6 relating to the claim of the peti- 
tioner for recounting of votes may not be 
treated as preliminary and may be decided 
only if and after the evidence of the peti- 
tioner has been led on issues Nos. 7 to 14 
also. In these circumstances, I am dealing 
in this judgment with preliminary issues Nos. 
1 to 5 only and I am not entering into the 
merits of the controversy covered by issues 
Nos. 6 to 19. 

Following are the first five issues:-— 

“(1) Whether the affidavit attached to ‘the 
election petition is defective as being not in 
the form prescribed under the proviso to 
Section 83 of the Act read with Rule 94-A, 
inasmuch as there is no separate verification 
of the contents of the affidavit at the foot 
thereof? If so, what is the effect of the said 
defect? 
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(2) Whether the Registrar had the power 
to permit the defects referred to in Sec. 81 (3) 
of the Act (namely, the non-filing of the 
schedules and the spare copies) to be remov- 
ed by the election-petitioner within the period 
of limitation? 

(3) Whether the requisite schedules to the 
petition and the spare copies of the petition 
were or were not filed within the period of 
limitation, that is, on or before April 27, 
19722 


(4) If either issue No. (2) or issue No. (3) 
is decided against the election-petitioner, is 
the petition not liable to be dismissed under 


Secton 86 of the Act? 

(5) Whether the allegation of corrupt 
practice made in paragraphs 7 (a) and 7 (b) 
of the election petition lacks in material par- 
ticulars? If so, what is its effect?” 

3. I will deal with each of the above- 
mentioned five preliminary issues seriatim. 

Issue No. 1. 

4. The affidavit of the petitioner filed 
in support of the election petition does not 
have a separate verification at its bottom. 
Proviso to Section 83 (1) states that where 
the petitioner alleges any corrupt practice, 
the petition shall also be accompanied by 
an affidavit in the “prescribed form” in sup- 
port of the allegation of such corrupt prac- 
tice and in support of the particulars thereof. 
The manner of filing the affidavit has been 

rescribed in Rule 94-A of the Conduct of 
Election Rules, 1961 (hereinafter called the 
1961 rules). That rule provides that the afii- 
davit referred to in the proviso to sub-sec- 
tion (1) of Section 83 “shall be sworn before 
a Magistrate of the first class or a notary or 
a commissioner of oaths and shall be in Form 
25.” The prescribed Form 25 shows that the 
deposition in the form of the affidavit has to 
be signed by the deponent and under it there 
= to be an endorsement to the following 
effect: — 


This endorsement has to be signed by th 
Magistrate of the first class or the Notary or 
the Commissioner of Oaths in evidence of the 
deposition having been solemnly affirmed 
before him. The verification is not required 
to be signed by the deponent. 


5. Ch. Bakhtawar Singh Advocate 
who appeared for the respondent at the hear- 
ing of arguments on these preliminary issues 
referred to Rule 12 of the “Rules of Proce- 
dure and Guidance in the matter of trial of 
election petition under Part VI of the Re- 
presentation of the Peor‘s Act, 1951 as 
amended” which have been framed by this 
Court and which have been published in 
Chapter 4 Part-GG of Volume V of the 
Rules and Orders of this Court. (These rules 
are hereinafter called the High Court Rules). 
Clause (a) of Rule 12 of the High Court 
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Rules provides that every election petition 
shall be accompanied:— 


“Where the petitioner alleges any cor- 
rupt practice in the petition, by an affidavit, 
in the prescribed form, duly sworn before a 
competent judicial authority or an Oath 
Commissioner under his seal or stamp in sup- 
port of the allegation of such practice and the 
particulars thereof. In the verification the peti- 
tioner shall separately specify, by reference to 
the numbered paragraphs of the affidavit, the 
facts which he verifies of his personal know- 
ledge and those which are verified on infor- 
mation received and believed to be true. In 
the latter class of averments, the petitioner 
shall further specify the source of his infor- 
mation.” 

6. Counsel submitted that the peti- 
tioner not having specified separately in the 
verification of the affidavit with reference to 
its numbered paragraphs the facts which he 
verifies of his personal knowledge as distinct 
from those which he has verified on infor- 
mation received and believed by him to be 
true, the requirement of Rule 12 of the High 
Court Rules in that respect has not been 
satisfied. He, however, admitted that the 
defect in the affidavit in this respect is not 
fatal and it can be removed by the petitioner 
by now verifying the affidavit in the requisite 
manner. In my opinon, the objection of the 
respondent against the verification of the affi- 
davit of the petitioner is misconceived. No 
tule framed by the High Court can go be- 
yond or abrogate the requirements of the 
Act. The proviso to Section 83 requires the 
affidavit to be in the prescribed form. 
Form 25 prescribed under Rule 94-A does 
not require any separate verification of the 
type referred to by the petitioner being made 
at the foot of the body of the affidavit of the 
petitioner. Moreover, the affidavit in Form 
25 under Rule 94-A is itself really a separate 
verification of certain allegations in the elec- 
tion petition and there can be no question 
of such a verification being re-verified by 
the petitioner. In the body of the affidavit 
the petitioner has merely stated as to what 
allegations in the petition are true to his 
knowledge and which of those are true ac- 
cording to information received and believed 
by him to be correct. In the absence of any 
statutory requirement to that effect, it does 
not appear to be necessary to verify an af- 
davit of this type separately. I, therefore, 
decide the first preliminary issue in favour 
of the petitioner. 

Issue No. 2: 

7. Lengthy arguments have been ad- 
dressed by the counsel for the parties on 
this issue. It is the common case of both 
sides that this election petition when origi- 
nally filed by the petitioner on April 18, 
1972, did not comply with the mandatory 
requirements of sub-section (3) of Sec- 
tion 81 of the Act. It is also not disputed 
that the limitation for filing this petition for 
calling in question the election of the respon- 
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dent was upto April 27, 1972. Counsel for 
the petitioner has not controverted the pro- 
position that if the petitioner had not recti- 
fied the defect in question within the period 
of limitation (as he claims to have done) the 
Court would have been bound to dismiss this 
petition under the mandatory provisions of 
Section 86 of the Act and nobody could 
have helped the petitioner. The only ques- 
tion of fact on which parties have joined 
issue (and that is the subject-matter of 
Issue No. 3) in respect of this objection re- 
lates to the date on which the spare copies 
of the petition, (and the schedules attached 
thereto) were filed by the petitioner. Whereas 
the case of the petitioner as ultimately 
brought out at the stage of evidence is that 
all those papers were filed with the Super- 
intendent of the Election Branch in the after- 
noon of April 24, 1972, the argument of 
the counsel for the respondent is that the 
said papers could not have been filed by 
the petitioner before April 28, 1972, and 
that, in fact, the same appear to have been 
filed sometime in the afternoon of that date 
or on the morning of April 29, 1972, before 
the resumed date of -final scrutiny by the 
Deputy Registrar (Judicial). As the non-fil- 
ing of the copies of the election petition is 
admittedly fatal to the petition and as it is 
the common case of both sides that the other 
papers (schedules and lists etc.) were also 
filed at the same time as the spare copies of 
the petition, I will confine the legal as well 
as the factual aspect of this matter to the 
non-filing of the copies of the petition only. 

8. The contention of Chaudhry 
Bakhtawar Singh which forms the subject- 
matter of Issue No. 2 is that even the Court 
itself has no power to permit the defect re- 
ferred to in Section 81 (3) of the Act (and, 
in fact, any of the three defects referred to 
in Section 86 (1) of the Act) to be removed 
by the election petitioner at any time after 
the petition has once been presented. In the 
alternative he argued that if the Act by 
any implication permits such a defect to be 
temoved within the period of limitation, it 
can be removed only with the permission of 
the Judge designated to hear the petition. 
Counsel submitted that neither the petitioner 
can remove such a fatal defect as a matter 
of right nor even with the permission of the 
Registrar or the Deputy Registrar. Accord- 
ing to Mr. Bakhtawar Singh, neither the Act 
nor the 1961 Rules empower the Court to 
delegate such a function to the Registrar or 
to any other officer in the Registry of the 
Court. He further argued that even if the 
High Court could delegate such a power to 
the Deputy Registrar, the High Court has, 
in fact, not delegated any such power to the 
Deputy Registrar and a reading of rules 14 
and 15 clearly shows that the High Court 
expressly kept back that power from the 
Deputy Registrar. 

9, Sub-section (1) of Section 86 pro- 
vides inter alia that the High Court shall dis- 
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miss an election petition which does not 
comply with the provisions of Section 81. 
Sub-section (3) of Section 81 requires that 
every election petition shall be accompanied 
by as many copies thereof as there are res- 
pondents mentioned in the petition. Sec- 
tion 83 refers to the contents of an election 
petition. Section 80-A (2) provides that the 
jurisdiction to try an election petition shall 
be exercised ordinarily by a single Judge of 
the High Court and the Chief Justice shall, 
from time to time, assign one or more 
Judges for that purpose. Section 81 (1) re- 
quires inter alia that an election petition 
may be “presented” by any candidate within 
forty-five days from the date of election of 
the returned candidate. The argument of 
Mr. Bakhtawar Singh is that a combined read- 
ing of sub-sections (1) and (3) of Section 81 
shows that an election petition, when “pre- 
sented” must be “accompanied by” the re- 
quisite copies thereof; and inasmuch as this 
election petition when presented on April 18, 
1972, was admittedly not accompanied by 
any copy of the petition, the Court has no 
discretion but to enforce the penalty provid- 
ed in Section 86 of the Act and to dismiss 
the petition on that short ground. Counsel 
submitted that in the absence of any specific 
power conferred by the Act or by the rules 
framed thereunder, the Court has no power 
to allow the defect to be removed after the 
petition has actually been presented to the 
Court irrespective of whether limitation for 
filing the petition has or has not expired. 


Since reference has been made by coun- 
sel for both sides to Rules 14 and 15 of the 
High Court Rules, also, I may quote those 
rules verbatim in order to show that the 
High Court has not even purported to autho- 
tise the Deputy Registrar to allow the recti- 
fication of any defect mentioned in Section 86 
of the Act at any stage:— 


“14. Scrutiny of papers. — (a) The Re- 
gistrar shall cause the petition and its ac- 
companying documents to be scrutinised 
under his personal supervision. On the con- 
clusion of such scrutiny, the Registrar shall 
make an endorsement on the back of the 
last page of the index to the effect that the 
papers have been scrutinised and if the same 
have been found to be in order or not, if the 
Registrar finds that the papers are not com- 
plete or do not, otherwise comply with the 
requirements of these rules or the provisions 
of Part VI of the Act, an endorsement to 
that effect would be made specifying the de- 
faults or the omissions which require rectifi- 
cation. The endorsement would also show 
separately if the security for costs referred 
to above has been deposited by the petitioner 
before the filing of the petition, and, if the 
petition has been filed within limitation. 

(b) On such scrutiny if it is found that 
the petition does not comply with the require- 
ments of Section 81 or Section 82 or S. 117 
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of the Act, the Registrar shall make a specific 
endorsement to that effect. 


(c) If some other defect is detected in 
the petition or it is found that it does not 
comply with any other rule, the petition will 
be returned with such endorsement as herein- 
before specified, to the petitioner or the Advo- 
cate-incharge, on the date specified in the 
receipt under Rule 11 (ii). The said endorse- 
ment shall specify the time within which the 
defect or defects mentioned therein shall be 
removed and the said time shall not exceed 
seven days in any case. The rectified peti- 
tion shall be refiled by the petitioner or the 
Advocate incharge within the time so specified. 


(d) A list of all the petitions, which are 
not in conformity with the mandatory provi- 
sions of Sections 81, 82 or 117 of the Act, 
shall be put on a special notice-board meant 
for notices relating to election petitions and 
a copy of such list shall be sent to the Secre- 
tary of the High Court Bar Association 
before 3.30 p.m. on the day preceding the 
date for which these petitions are directed 
to be placed before any one of the designated 
Judges. The list shall specify the date on 
which and the name of the designated Judge 
before whom the petition will be placed for 
necessary directions or- orders in respect of 
non-compliance with the rules. Such date 
of hearing shall also be communicated to 
the petitioner or the Advocate incharge on 
the date specified in the receipt under 
Rule 11 (ii). - 


15. Preliminary hearing of defective peti- 
tions.— (a) All such petitions, (i) which have 
been prima facie found by the Registry as 
not complying with the provisions of Sec- 
tion 81 or S. 82 or S. 117 of the Act or 
Gi) which have been filed incomplete or in 
any other way not complying with these rules 
and which the petitioners or the Advocates 
incharge may not have taken back or 
Gii) which may have been refiled without 
necessary compliance or (iv) which may have 
been refiled after the expiry of the period 
allowed by the Registry, shall be brought up 
before any of the designated Judges on a 
date which has either been noted by the 
petitioners or the ` Advocates incharge or 
which has been specified in the list prepared, 
notified, and sent to the High Court Bar 
Association before 3.30 p.m. on the preced- 
ing date, or which has been notified to an un- 
represented petitioner by registered post. 

(b) If the petition does comply with the 
provisions of the aforesaid three sections of 
the Act, but does not comply with any of 
the other rules or requirements contained in 
this Chapter, the High Court may allow the 
petitioner or the Advocate incharge such fur- 
ther time not exceeding one week to do the 
needful on such terms as it may deem fit to 
impose. 

(c) All such cases reported by the Re- 
gistry shall be included at the top of the 
Daily Cause List of the designated Judge. 
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(d) If the High Court finds that Sec- 
tions 81, 82 and 117 of the Act have been 
duly complied with and that there has been 
substantial compliance. with the other rules 
and it is not necessary to haye any other 
rectification or amendment made in the peti- 
tion or other papers, the High Court shall 
order notice of the petition to issue to the 
respondent or respondents, as the case may 


be.” 

10. An analysis of the above-quoted 
High Court Rules clearly brings out the dis- 
tinction between fatal defects in a petition 
which are referred to in Section 86 of the 
Act on the one hand and other ordinary pro- 
cedural defects on the other. That distinction 
is clealy maintained throughout the fabric of 
Rules 14 and 15. Clause (a) of Rule 14 con- 
tains the general provisions for scrutiny of an 
election petition by the Registrar. Clause (b) 
of that rule refers specifically to the three 
fatal defects which entail consequences of 
dismissal of the petition under Section 86 (1). 
The provision contained in clause (c) of 
Rule 14 authorising the Registrar to return 
the election petition to the petitioner for re- 
moval of any defects within the period speci- 
fied by the Registrar in his endorsement 
specifically excludes the defects mentioned in 
clause (b) by confining its operation (opera- 
tion of clause (c)) to “some other defect”, 
i.e., some defect other than the defects men- 
tioned in clause (b) of R. 14. The water- 
tight distinction between the two kinds of 
defects is maintained in Rule 15 also. 
Clause (a) of that rule refers to all defective 
petitions, and categorises them into three dis- 
tinct categories, namely :— 

G) those which prima facie suffer from 


. any of the three defects mentioned in Sec- 


tion 86 (1) of the Act; 

(ii) those suffering from defects referred 
to in clause (c) of Rule 14 and which have 
not been taken back by the petitioners for 
rectification; and 

Gii) those which were returned under 
Rule 14 (c), but have been refiled either with- 
out compliance with the directions of the Re- 
gistrar, or refiled after the expiry of the 
period allowed by the registry. 

The Registar is not permitted to pass any 
order condoning any of the three defaults 
teferred to above in any circumstances. A 
duty is cast on him by clause (a) of Rule 15 
to put up all such cases before the Judge 
to whom election work has been assigned 
by the Chief Justice. Clause (b) of Rule 15 
authorises the High Court to allow the peti- 
tioner to rectify any defect of the second or 
third category referred to above within a 
futher period of one week, but does not at 
all refer to any power in the High Court to 
allow rectification of any of the fatal defects 
teferred to in sub-clause (i) of clause (a) of 
Rule 15, that is any of the three defects 
mentioned in Section 86 (1) of the Act. Again 
in clause (d) the rule of substantial compli- 
ance is referred to only in respect of the 
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defects in an election petition other than the 
defects mentioned in Section 81, 82 or 117 
of the Act. The High Court rules do not, 
therefore, help the petitioner at all. - 

11. It appears to be appropriate to 
set out at this stage the history of the elec- 
tion petition from the date of its presentation 
to the date of final scrutiny by the Deputy 
Registrar. When the petition was filed on 
April 18, 1972, the following endorsement 
was made thereon by the Deputy Registrar 
(Judicial) :— 

“Presented personally by Shri R. S. 
Mittal, Advocate, today at 4 p.m. Put up 
on 24-4-1972 for scrutiny. Sai 


D. D. Khanna 
18/4/72.” 
C. P. Popli, dealing assistant in the Election 
Branch, then prepared a typed defect list 
under his signature, dated April 22, 1972, 
specifying therein the following defects in the 
petition :— 
“1. Schedules not filed along with the 
petition; 
2. Spare copies not filed; 
3. Index sheet is not attached with the 
petition; 
4. Petition is not page-marked; and 
5. Registered A. D. envelopes not filed.” 
It will be noticed from the above-mentioned 
defect list prepared by the Election Branch 
that whereas defect No. 2 falls within Sec- 
tions 81 (3) and 86 (1) of the Act, objections 
Nos. 3 to 5 are ordinary procedural defects 
which fall within the scope of clause (c) of 
Rule 14 of the High Court Rules. When the 
petition came up before the Deputy Registrar 
for scrutiny on April 24, 1972, in pursuance 
of his order, dated April 18, 1972, counsel 
for the petitioner appeared before him and 
requested for more time. The Deputy Re- 
gistrar thereupon passed the following order: 
“Present :— Shri R. S. Mittal, Advocate. 
He has requested time to remove the 
defects pointed out by the office. Let it be 
refixed on 28-4-1972, after the defects have 
been removed, as agreed to by the counsel. 


D. D. Khanna 

24-4-1972.” 
The order passed on the file by the Deputy 
Registrar = April 28, 1972, reads as below: 
“Shri R. S. Mittal has informed me on 
the phone that he is indisposed and as such 
the case may not be taken up for scrutiny 


today. Put up tomorrow, the 29th April, 
1972, for orders. Da y be informed. 
D. D. Khanna 

28-4-72.” 


12. It is the common case of both 
sides that by the time the case was placed 
before the Deputy Registrar on April 29, 
1972, the spare copies of the petition had 
been filed by the petitioner and the other 
defects had also been removed. Thé final 
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order of scrutiny passed by the Deputy Re- 
gistrar on April 29, 1972, is in the following 
terms :— 

“Present : 
for petitioner. 

The petition was filed on 18-4-1972, and 
the result in this case was declared on 13-3- 
1972; hence it is within time. The petition 
is accompanied with the security receipt in 
the sum of Rs. 2,000/- deposited in this Court 
before filing of the petition under the rules. 
The petition was scrutinised and as the defects 
pointed out on the previous date have been 
removed, it is now prima facie in order. 
Issue notice for scrutiny of service for 22nd 
May, 1972, and for settlement of issues for 
26th May, 1972. . 


Shri R. S. Mittal, Advocate 


Sd/- D. D. Khanna 
29-4-72.” 
I will discuss the disputed question about the 
actual date on which the spare copies of the 
petition were really filed by the petitioner 
while dealing with issue No. 3. I will, how- 
ever, assume for purposes of issue No. 2 
that the fatal defect was in fact removed by 
the petitioner by filing spare copies on or 
before April 27, 1972, i.e., within the period 
of limitation for filing the election petition. 
Counsel for the petitioner submitted that 
neither Section 80-A of the Act nor any rule 
requires the petition to be presented to a 
Judge, and inasmuch as the period of limita- 
tion prescribed by Section 81 (1) of the Act 
is 45 days, the petitioner had a right to rectify 
all kinds of defects in the petition up to the 
last day of limitation even without seeking 
anybody’s permission. Emphasis was laid by 
the counsel for the petitioner on the fact 
that no law prohibits an incomplete petition 
to be completed by the petitioner within the 
period of limitation. 
He relied on the judgment of the 
Supreme Court in Raj Narain v. Smt. Indira 


- Nehru Gandhi, AIR 1972 SC 1302, in support 


of his argument to the effect that the Courts 
should be reluctant to frustrate an action on 
technical grounds. He also referred to the 
answer given by the Supreme Court in the 
negative to the question whether the Court 
should refuse to enquire into allegations of 
corrupt practices merely because the election- 
petitioner or someone who prepared his brief 
did not know the language of the law. I 
am inclined to think that this argument of 
the learned counsel for the petitioner is not 
well founded. The observations of the 
Supreme Court, on which counsel relied and 
to which reference has been made above, re- 
lated to the interpretation of an allegation 
of corrupt practice made in the election peti- 
tion, and not to a technical defect of the kind 
mentioned in Section 81 (3) of the Act which, 
howsoever technical it may appear, has been 
made fatal by the Legislature in its wisdom. 
The argument of Mr. Anand Sarup was that 
sub-section (3) of Section 81 does not require 
the petition to be complete in all respects, 
when it is presented. According to counsel, 
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the only purpose of sub-section (3) of S. 81 
is to expedite the trial and disposal of the 
petition, and so long as the defect is removed 
before the petition comes up for hearing be- 
fore the Judge, the requirement of that pro- 
vision should be deemed to have been sub- 
stantially complied with. According to Mr. 
Anand Sarup, the Court could not have dis- 
missed this petition under Section 86 (1) of 
the Act if it had been put up before the 
Judge on April 19, 1972, with the endorsement 
of the Registrar to the effect that the peti- 
tion suffered from the defect mentioned in 
Section 81 (3) of the Act. He referred to 
three sets of cases in support of his argu- 
ment. The first set of cases relates to the 
filing of a plaint or a copy of the decree 
with an appeal with deficient court-fees. 


Those cases comprise of the judgment of 
the Judicial Commissioner in Sukhnandan 
Prasad Hanuman Prasad v. Baburam Mahes- 
war Lal, AIR 1952 Vindh Pra 12, and the 
judgment of the Lahore High Court in 
Mohammad Fazal Elahi v. Ram Lal, AIR 
1935 Lah 124 (2). In the case of Sukhnan- 
dan Prasad Hanuman Prasad, AIR 1952 
Vindh Pra 12 (supra), it was observed by 
the Jearned Judicial Commissioner that when 
the Court grants time for the removal of 
the defect, and the defect is remedied, then 
the suit would normally be deemed to have 
been instituted not on the day of removal of 
the defect but the day of tendering the plaint 
itself because the Court in its discretion has, 
as it were, condoned the delay. Those ob- 
servations are obviously of no use to the 
petitioner as it is nobody's case that the defect 
under Section 81 (3) could be permitted to 
be removed after the period of limitation even 
by the Court. In Mohammad Fazal Elahi’s 
case AIR 1935 Lah 124 (2) (supra) it was held 
that the appeal should be deemed to be filed 
for purposes of limitation only on the day 
when it is refiled after sufficiently stamping 
the copy of the decree and the period be- 
tween the date of original filing of the appeal 
and the date of making up the deficiency in 
court-fee on the certified copy of the decree 
cannot be excluded from the prescribed period 
of limitation. That proposition again does 
not help the petitioner. A distinction was 
sought to be drawn by Mr. Anand Sarup 
between the date of institution of an action 
and the date of presentation of the plaint or 
petition. Counsel argued that the limitation 
is for instituting the action and not for pre- 
senting the petition, and the petition has to 
be complete when instituted and not when 
presented. This argument stands repelled by 
the very phraseology of Section 81 (1) of the 
Act which refers to the petition being pre- 
sented within 45 days and not being instituted. 
The words “accompanied by” in Sec. 81 (3) 
clearly appear to me to be referable to the 
time of original presentation of the election 
petition. The answer to the question as to 
the date on which this petition was presented 
can only be April 18, 1972. The answer to 
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the second question whether it was or was 
not accompanied by spare copies on the date 
of its presentation cannot possibly be answer- 
ed in the affirmative on the admitted facts of 
this case. 


13. The second set of cases to which Mr. 
Anand Sarup referred relates to the addition 
of a new ground of attack in an election peti- 
tion within the period of limitation. In this 
connection he referred to the judgments of 
the Supreme Court in Ram Dayal v. Brijraj 
Singh, AIR 1970 SC 110, and in Kashinath 
v. Smt. Kudsia Begam, AIR 1971 SC 372. 
In Ram Dayal’s case it was held that an ap- 
plication for leave to amend an election peti- 
tion so as to introduce therein a new ground 
for setting aside the election filed after the 
period of limitation, cannot be allowed. In 
Kashinath’s case AIR 1971 SC 372 (supra) 
it was ruled that the amendment of an elec- 
tion petition so as to rectify a defect therein 
after the expiry of the period of limitation 
for filing it is not permissble. There is no 
quarrel with the propositions of law laid 
down in Ram Dayal’s case and in Kashinath’s 
case. Nor am I able to see any analogy be- 
tween the provision relating to the amend- 
ment of an election petition on the one hand 
and the provision relating to the duty cast 
on the High Court by Section 86 (1) of. the 
Act to dismiss an election petition which is 
not accompanied by spare copies requisite 
under Section 81 (3) of the Act when it is 
presented under Section 81 (1) of the Act 
on the other. The third set of cases, on which 
reliance was placed on behalf of the petitioner, 
deal with the broad legal principles, namely, 
G) no litigant should suffer on account of the 
fault of the Court or of its office and (ii) the 
substantial compliance rule. 


Reference was made to the judgment of 
the Supreme Court in Jagat Dhish Bhargava 
v. Jawahar Lal Bhargava, AIR 1961 SC 832, 
in support of the first proposition. The fault 
of the office of the High Court referred to 
by Mr. Anand Sarup lies in the Deputy Re- 
gistrar having impliedly allowed rectification 
of the defect under Section 81 (3) of the Act 
in his final order of scrutiny, dated April 29, 
1972. Neither any provision in the Act nor 
in the Rules framed under it, nor any provi- 
sion in the High Court Rules authorises the 
Registrar or the Deputy Registrar to get a 
fatal defect under Section 81 (3) removed 
from an election petition. In fact High 
Court Rule 15 (a) (i) enjoins on the Registrar 
the duty to put up to the Judge any election 
petition which suffers from any of the defects 
mentioned in Section 86 (1) of the Act with- 
out even issuing notice of the petition to 
the respondents named therein. If, therefore, 
the Deputy Registrar’s order can be construed 
to amount to ractification of the alleged defect, 
the same is without jurisdiction and has no 
force in the eye of law, and cannot absolve 
the petitioner from the liability incurred by 
him under Section 86 (1) of the Act. 
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14. Mr. Bakhtawar Singh also refer- 
red to the judgment of the Supreme Court in 
Amin Lal v. Hunna Mal, AIR 1965 SC 1243, 
for the proposition that the mere inaction of 
tbe Registrar in not bringing the defect to 
the notice of the Court immediately after it 


was detected does not in any way confer any 


tight on the petitioner to improve his posi- 
tion. That case arose under the unamended 
Act, and it was held that the power of the 
Election Tribunal to dismiss an election peti- 
tion is not in any way affected by the fact 
that it was not dismissed by the Election 
Commission at the initial stage. 


15. Reliance for the substantial com- 
pliance with rule was placed on the Full 
Bench judgment of the Punjab High Court 
in Dr. Anup Singh v. Abdul Ghani, ILR 
(1963) 2 Punj 524 = (AIR 1963 Punj 429) 
(FB) and on the judgment of the Supreme 
Court upholding the above-mentioned judg- 
ment of the High Court in Dr. Anup Singh 
v. Shri Abdul Ghani, AIR 1965 SC 815. 
Great stress was laid on the judgment of 
this Court and that of the Supreme Court in 
Dr. Anup Singh’s case, because that case 
related to a defect under Section 81 (3) of 
the Act. Requisite number of spare copies 
had been supplied by the election-petitioner 
and each page of each copy was signed by 
the petitioner in that case. The only defect 
pointed out was that the election-petitioner 
had not made an endorsement on each of the 
copies of the petition filed by him to the 
effect “attested to be true copy of the peti- 
tion.” The High Court held that the require- 
ment of using the specific words “attested to 
be true copy of the petition” is not mandatory 
but is directory, and substantial compliance 
with it would meet the object of the provision 
‘especially when there has been no prejudice 
to any respondent to the election petition in 
his defect. While upholding the judgment of 
the Full Bench of this Court in Dr. Anup 
Singh’s case, it was held by the Supreme 
Court that though the attestation required by 
Section 81 (3) was not there specifically in 
the copies, the presence of the signature of 
the election-petitioner on each copy was suf- 
ficient to indicate that the copy was attested 
as a true copy even though the words “true 
copy” were not written above the signatures 
in the copies. This was held by the Supreme 
Court to amount to substantial compliance 
with Section 81 (3) of the Act, and in so 
holding their Lordships followed the view 
ER expressed by them in AIR 1964 SC 

Specific reference was made by Mr. Anand 
Sarup to the following observations of the 
Supreme Court in Ch. Subbarao’s case:— ` 

“While we are conscious of the need for 
expeditious disposal of election petitions, and 
for the strict enforcement of provisions de- 
signed to achieve this purpose, we cannot be 
oblivious to the circumstance that to read 
every requirement literally might equally 
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defeat the purpose for which Part VI is in- 
tended, viz. that elections are conducted in 
accordance with the relevant statutory provi- 
sions framed to ensure purity and orderliness 
and that the candidate who has not obtained 
a majoity of valid votes or has obtained it in 
flagrant breach of the statutory provisions 
is not held entitled to represent the consti- 
tuency.” 

The question of substantial compliance would, ` 
in my opinion, arise only in a case where the 
requirement of Section 81 (3) has been com- 
plied with though not literally. In the case 
before me the question does not revolve 
around the literal or substantial compliance 
with the requirements of Section 81 (3). The 
question before me is about the point of time 
at which the requirements of Section 81 (3) 
have to be complied with. The alternative 
view-points canvassed before me are that ac- 
cording to the petitioner Section 81 (3) nas 
to be complied with at any time before the 
expiry of the period of limitation irrespective 
of the date of presenting the election petition, 
but according to the respondent, the provision 
has to be complied with at the time of original 
presentation of the petition, and if this is not 
done, the High Court has no option but to 
dismiss the petition under Section 86 (1) of 


the Act. 
16. Mr. Bakbtawar Singh referred to 
the authoritative pronouncement of the 


Supreme Court in Ch. Subbarao’s case AIR 
1964 SC 1027 to the effect that an election 
petition is not to be equated to an action at 
law or in equity, but as the rights are purely 
the creature of statute, if the statute renders 
any particular requirement mandatory, the 
Courts possess and can exercise no dispensing 
power to waive such non-compliance. No 
question of equity arises in an election peti- 
tion which is a technical right conferred by 
the statute and has to be exercised within 
the limitations prescribed by the law con- 
ferring that right. 

17. I am in respectful agreement with 
the view expressed by Jagat Narain, J. in 
Mohan Raj v. Surendra Kumar Taparia. 31 
ELR 416 (corresponding to AIR 1968 Raj 
287), to the effect that even if the Court 
omits to notice any defect under Section 82 
of the Act at the stage of scrutiny before 
issuing process to the respondent, it is bound 
to dismiss the election petition under Sec- 
tion 86 (1) of the Act whenever it is brought 
to its notice that the petition “as filed original- 
ly” suffered from any such defect. The learn- 
ed Judge (now the Chief Justice of the Rajas- 
than High Court) observed that the provision 
contained in Section 86 (1) is mandatory and 
a petition which is liable to be dismissed 
under that provision cannot be allowed to be 
amended, I agree with the further observa- 
tions of Jagat Narain, J. to the effect that if 
any such amendment is permitted by the 
Court, the amendment itself is void. 

In the appeal to the Supreme Court 
against the judgment of the Rajasthan High 


1973 
Court in Mohan Raj’s case 31 ELR 146 = 
(AIR. 1968 Raj 287) (supra) Mohan Raj v. 
Surendra Kumar Taparia, AIR 1969 SC 677, 
it was clearly held that the provisions of the 
Code of Civil Procedure cannot be used as 
curative means to save an election petition 
which suffers from a defect which falls within 
the purview of the peremptory provisions of 
Section 86 (1) of the Act as that section 
does not admit of any exception. It was held 
that the Court must enforce the said provi- 
sion strictly if there is non-compliance with 
the requirements of Section 82 of the Act. 
Of course Mohan Raj’s case related to non- 
compliance with Section 82 of the Act, but 
Section 86 (1) of the Act places non-compli- 
ance with the requirements of Sections 81, 82 
and 117 on the same footing. Their Lord- 
ships of the Supreme Court observed in 
Mohan Raj’s case that the Court cannot use 
Order 6, Rule 17 or Order 1, Rule 10 of the 
Code to avoid the consequences of non- 
joinder of a candidate as a respondent. The 
distinction between an ordinary amendment or 
the striking out of a party who is not neces- 
sary on the one hand and the case where the 
Act requires a person to be necessarily 
impleaded as a respondent providing for dis- 
missal of the petition in case of non-compli- 
ance with that provision was clearly brought 
out in that judgment. It was authoritatively 
held that when the Act enjoins penalty of 
dismissal of the petition for non-compliance 
with Section 82 of the Act, the Code cannot 
be used to save such a defective election peti- 
tion. Section 81 (3) of the Act does not in 
any manner stand on a different plane than 
Section 82 of the Act so far as incurring of 
liability under Section 86 (1) of the Act is 
concerned. The requirement of the election 
petition being accompanied by the copies at 
the time of its presentation is, in my opinion, 
mandatory, and the Court cannot relieve a 
defaulting election-petitioner of the consequ- 
ences of such a defect in the petition. The 
distinction between the mandatory and the 
directory portions of -Section 81 (3) was aptly 
brought out by the Rajasthan High Court in 
Sardar Mal v. Smt. Gayatri Devi, AIR 1964 
Raj 223. 

18. As a result of the above discus- 
sion I hold on issue No. 2 that :—- 

(i) the High Court has not conferred on 
the Registrar any authority under Rule 14 or 
Rule 15 of the High Court Rules to permit 
the rectification of a defect under Section 81, 
82 or 117 of the Act even within the period 
of limitation; i 

Gi) the Deputy Registrar did not speci- 
fically permit the removal of the fatal defect 
under Section 81 (3) of the Act. Even if 
he could be held to have impliedly permitted 
the removal of such a defect, his order in 
that respect is without jurisdiction in view of 
High Court Rule 15 (a) @ and Section 86 (1) 
of the Act; 

(iii) an election petition must comply with 
[requirements of Sections 81, 82 and 117 of 
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the Act at the time when it is originally pre- 
sented to the authorised officer of the High 
Court, and no such defect can be permitted 
to be rectified at any time thereafter; 


(iv) the rule of substantial compliance 
has no application to a case where Sec- 
tion 81 (3) has not been complied with at all 
at the time of presenting the election peti- 
tion; and 

(v) the High Court cannot permit any 
of the defects referred to in Section 86 (1) 
of the Act to be rectified after the petition 
has once been filed. 


19. I am of the view that if the 
Deputy Registrar had put up this petition 
before me on any day between April 19, 
1972, and April 27, 1972, when the period 
of limitation for filing the same had not yet 
expired, and the petition was defective for 
want of spare copies, I would have had no 
option but to dismiss the petition under Sec- 
tion 86 (1) of the Act without allowing the 
petitioner any time to rectify the defect if a 
prayer had been made in that behalf. In 
view of the findings recorded above, this 
petition deserves to be dismissed under Sec- 
tion 86 (1) of the Act as it did not comply 
with the mandatory requirements of Sec- 
tion 81 (3) of the Act when it was originally, 
presented to this Court. 

Issue No. 3: 

20. In fact this issue does not arise in 
view of the findings recorded by me on issue 
No. 2, but evidence having been led by the 
parties and arguments having been addressed 
before me at length on the same I proceed to 
decide it. The only question involved in this 
issue relates to the date on which the spare 
copies of the petition were actually filed by 
the petitioner or his counsel in the registry of 
the Court. It is noteworthy that the copies 
were filed without obtaining the leave of any 
Judge of the Court, but in exercise of the 
purported right of the petitioner to file the 
same in the registry of the Court at any time 
within the period of limitation. The evidence 
led by the petitioner in support of this issue 
consists of the statements of P. W. 3 O. P. 
Popli, Assistant of the Election Branch, P. W. 
4, Mr. D. D. Khanna, Deputy Registrar (Judi- 
cial) of this Court, P. W. 5 Mr. R. S. Mittal, 
Advocate for the petitioner, P. W. 6 Mr. Satya 
Narain election- petitioner, P. W. 7 Mr. Adish 
Chand Jain, Advocate, Find, P. W. 9 Mr. Jai 
Singh Dhillon, Advocate, Jind and P. W. 10 
Mr. Jaswant Rai, Advocate, Jind. Mr. 
Harsukh Rai Mantroo, Superintendent of the 
Election Branch, was examined by me as a 
Court witness. The respondent has in rebut- 
tal produced R. W. 1 Chaudhry Hari Ram, 
Senior Subordinate Judge-cum-Chief Judicial 
Magistrate, Jind. The respondent himself as 
R. W. 4 has said nothing at all on this issue 
in the witness-box. 

(After discussing evidence in paras 21 to 
35 the Judgment proceeds). 

In these circumstances I hold that the 
petitioner has not been able to prove that the 
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spare copies of the petition were in fact filed 
by him in the Registry of this Court on or 
before April 27, 1972. Issue No. 3 is, there- 
fore decided against the petitioner. 
Issue No. 4 

36. In view of my findings on issue 
No. 2 as well as on issue No. 3, I hold that 
this petition is liable to be dismissed under 
Section 86 (1) of the Act, and the Court has 
no discretion in the matter. Issue No. 4 is, 
therefore, decided in favour of respondent 
No. 1. 
Issue No. 5 

37. The only material particulars in 
which the allegations in paragraphs 7(a) and 
7(b) of the election petition are said to be 
lacking relate to the time and date of hiring 
of the vehicles and the names of the persons 
from whom the same might have been hired. 
It was further urged that the petitioner could 
not be permitted to use two alternative phrases 
of “hiring” and “procuring”. but should be 
pinned down to one of the two expressions, 
I do not find much force in this submission. 
A vehicle which is hired is also procured by 
hiring.” No exception can, therefore, be taken. 
to the use of the expressions “hired” and 
“procured” in respect of the alleged vehicles, 
The alleged defect of not giving the time 
and date of hiring and not mentioning the 
names of the owners of the vehicles is not a 
fatal defect, and if I had not decided issues 
Nos. 2, 3 and 4 against the petitioner, I 
would have given the petitioner an opportu- 
nity to file better particulars in respect of 
those allegations. Issue No. 5 is decided in 
these terms. ` 
Issue No. 6 


38. As already stated above, parties 
made a joint request for issue No. 6 not being 
treated as a preliminary issue in spite of evi- 
dence having been led by both sides on that 
issue at the preliminary stage. I am also of 
the view that if the petition were to proceed 
for trial on merits, it would have been better 
if the evidence on all the connected issues is 
recorded before giving a finding on issue 
No. 6. I, therefore, refrain from recording 
any finding on issue No. 6 at this stage. 


39. In view of my finding on issue 
No. 4, this petition merits dismissal under 
Section 86 (1) of the Act, and is accordingly 
dismissed with costs. Counsel’s fee Rs. 250/- 


Petition dismissed. 


Jagat Ram Vv. Sohan Singh (Suri J.), 
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AIR 1973 PUNJAB AND HARYANA 449 
(V 60 C 122) 
C. G. ; 

Jagat Ram and others, Defendants-Ap- 
pellant v. Sohan Singh, Plaintiff-Respon- 

ent. 

Second Appeal No. 740 of 1962 and 
Civil Misc. Nos. 1773-C and 1779-C of 1972, 
D/- 24-11-1972, against decree of G. K. 
Bhatnagar, Sr. Sub. J ., With enhanced Appel- 
late Powers, Gurdaspur, D/- 7-5-1962. 

Index Note: — (A) Civil P. C. (1908), 
Order 41, Rule 4 — Applicability. 

Brief Note: — (A) Where an appeal has 
been filed by all the plaintiffs or defendants 
having common cause in the litigation and 
after the death of one of the parties, no ap- 
plication for setting aside the abatement or 
impleading the legal representatives filed with- 
in the period of limitation, held that the pro- 
visions of Order 41, Rule 4 would not be- 
come available as the appeal by deceased 
abated as a whole. AIR 1963 SC 1901, Ap- 
plied, AIR 1971 SC 742, Dist. (Paras. 3, 4) 
Cases Referred: Chronological Paras 
ATR 1971 SC 742 = (1971) 3 SCR 


301, Mahabir Prasad v. Jage Ram 2, 4 
AIR 1970 SC 108 = (1970) 1 SCR 

296, Rattan Lal Shah v. Firm Lal- 

mandas Chhadamma Lal 2, 4 


AIR 1963 SC 1901 = (1964) 3 SCR 
549, Rameshwar Prasad v. Shyam 
Beharilal Jagan Nath 2, 3, 4 


Jatinder Vir Gupta, for Appellants; 
Madan Mohan Punchhi, for Respondent. 


JUDGMENT:— Shri Jagat Ram, one 
of the three defendants, who had filed this 
regular second appeal in the year 1962, died 
5/6 years ago and no application’ for im- 
pleading his legal representatives or for set- 
ting aside the abatement was filed within the 
time allowed by law. ‘The deceased’s son 
Kishan Chand has now filed Civil Miscel- 
laneous Application No. 1778-C of 1972 under 
Section 5 of the Limitation Act and Civil 
Miscellaneous Application No. 1779-C of 
1972 under Order 22, Rule 9, read with Sec- 
tion 151, Civil Procedure Code, for the con- 
donation of the delay and for being brought 
on the record as the legal representative of 
the deceased. 

2. Shri Gupta, the learned Counsel 
for the civil miscellaneous petitioner, frankly 
concedes that he cannot satisfactorily explain 
or justify the delay of more than five years in 
filing these miscellaneous applications. He, 
however, argues that no abatement of the ap- 
peal has taken place as the two surviving de- 
fendants could file the appeal without joining 
the deceased and that in the event of their 
appeal succeeding, the benefit could also be 
given to the deceased or his legal representa- 
tives in view of the provisions of Order 41, 
Rule 4 of the Code of Civil Procedure. This 
rule runs as follows:— 
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“4. Where there are more plaintiffs or 

more defendants than one in a suit, and the 
decree appealed from proceeds on any ground 
common, to all the plaintiffs or to all the 
defendants, any one of the plaintiffs or of 
the defendants may appeal from the whole 
decree, and thereupon the Appellate Court 
may reverse or vary the decree in favour of 
all the plaintiffs or defendants, as the case 
may be.” 
In support of his argument, Shri Gupta re- 
lies on the recent Supreme Court decision in 
Mahabir Prasad v. Jage Ram, AIR 1971 SC 
742, which had followed an earlier Supreme 
Court ruling in Rattan Lal Shah v. Firm Lal- 
mandas Chhadamma Lal, (1970) 1 SCR 296 
= (AIR 1970 SC 108). It may further be 
observed that another Supreme Court ruling 
in Rameshwar Prasad v. Shyam Beharilal 
Jagan Nath, (1964) 3 SCR 549 = (AIR 1963 
SC 1901), was also considered at length by 
the Hon’ble Judges of the Supreme Court 
but was found to be distinguishable from 
the facts in the cases of Mahabir Prasad 
AIR 1971 SC 742 and Rattan Lal Shah, AIR 
1970 SC 108 (supra). 

3. This suit for the possession of the 
land in dispute was filed by the plaintiff-res- 
pondent in 1960 against the three appellants 
who are real brothers. The plaintiff-respon- 
dent had alleged that the land had been 
given to him as a part of his holding by the 
Consolidation Authorities and that the appel- 
Jants had taken its forcible possession about 
six years prior to the filing of the suit. The 
defendants-appellants had pleaded that the 
land was evacuee property and had been al- 
jotted to them by the Rehabilitation Autho- 
rities and that the Civil Courts had no juris- 
diction to try the suit. 
ceeded in the Trial Court and the suit had 
been dismissed with costs. An appeal filed 
by the plaintiff-respondent was, however, 
successful in the Court of the Senior Sub 
Judge at Gurdaspur. All the three defen- 
dants had, therefore joined in filing this 
second appeal. Order 41, Rule 4, of the 
Code of Civil Procedure would be applicable 
only to a case where there are more plain- 
tiffs or more defendants than one having 
grounds common to all of them and the ap- 
peal was filed by only some of these nume- 


rous plaintiffs or defendants ‘having a com-. 


mon cause or interest in the litigation. Where 
all the plaintiffs or all the defendants hav- 
ing a common cause join in filing the ap- 
peal, Order 41, Rule 4 of the Code would 
have no application. This was clearly so 
held by the Supreme Court in Rameshwar 
Prasad’s case AIR 1963 SC 1901 (supra). 
The following observations of the Hon’ble 
Judges could be reproduced here with ad- 
vantage:— 

“The provisions of Order 41, Rule 4 do 
not override the provisions of Order 22, 
Rule 9, Civil Procedure Code. Such a ques- 
tion cannot arise. The two deal with dif- 


ferent stages of the appeal and provide for . 
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different contingencies. Rule 4 of Order 41, 
applies to the stage when an appeal is filed 
and empowers one of the plaintiffs or defen- 
dants to file an appeal against the entire dec- 
ree in certain circumstances. He can take 
advantage of this provision, but he may not. 
Once an appeal has been filed by all the ap- 
pellants the provisions of Order 41, Rule 4 
become unavailable. Order 22 operates du- 
ring the pendency of an appeal and not at 
its institution. If some party dies during the 
pendency of the appeal, his legal representa- 
tives have to be brought on the record’ with- 
in the period of limitation. If that is not 
done, the appeal by the deceased appellant 
abates and does not proceed any further. 
There is thus no inconsistency between the 
provisions of Rule 9 of Order 22 and those 
of Rule 4 of Order 41. Civil Procedure Code. 
They operate at different stages and provide 
for different contingencies. There is nothing 
common in their provisions which make the 
provisions of one interfere in any way with 
those of the other. ............ 


An Appellate Court has no power to 
proceed with the appeal and to reverse and 
vary the decree in favour of all the plaintiffs 
or defendants under Order 41, Rule 4 when 
the decree proceeds on a ground common to 
all the plaintiffs or defendants, if all the. plain- 
tiffs or the defendants appeal from the decree 
and any of them dies and the appeal abates 
oa as he is concerned under Order 22, 

e his 2 


4, As all the three defendants had 
joined in filing this appeal and no one having 
a common cause with them had been left out 
or impleaded as a respondent, the Supreme 
Court rulings in the cases of Mahabir Prasad 
AIR 1971 SC 742 and Rattan Lal Shah, AIR 
1970 SC 108 would have no application. Our 
case is fully covered by the Supreme Court 
ruling in Rameshwar Prasad’s case AIR 1963 
SC 1901. The decree under appeal so far 
as Jagat Ram deceased is concerned has be- 
come final. Jagat Ram’s appeal has, there- 
fore, to be dismissed as it has abated. The 
continuance of the appeal by the other two 
surviving appellants would lead to the passing 
of conflicting or contradictory decrees in the 
event of their appeal being accepted. As 
such inconsistent.or contradictory decrees are 
to be avoided, the appeal must be taken to 
have abated as a whole. 

5. I, therefore, dismiss the Civil Mis- 
cellaneous Applications Nos. 1778-C and 
1779-C of 1972 and declare that the regular 
second appeal has abated as a whole. The 
appeal is accordingly dismissed but the par- 
ties are left to bear their own costs. 


Appeal dismissed. 
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HARBANS SINGH, C. J. AND 
- BAL RAJ TULI, J. 

Smt. Tulsan Devi, Appellant v. Smt. 
Krishni Devi, Respondent. . 

Letters Patent Appeal No. 182 of 1972, 
D/- 9-11-1972, from judgment of Man Mohan 
Singh Gujral, J., reported in AIR 1972 
Punj and Har 305. 

Index Note: — (A) Hinda Mariage 
Act (1955), Section 11 — Petition for — 
Nollity of marriage under — Cam be filed 
by a spouse after other’s death. ATR 1964 
Mad 118, Rel. on; AIR 1972 Punj and Har 
305, Affirmed. (Paras 2 and 3) 

Index Note: — (8) Mindu Marriage Act 
(1955), Section 20 (1) — Averment of mon- 
collusion requisite under — Is necessary only 
if the case so permits, 

Brief Note: — (B) When petition under 
Section 11 is filed by one spouse after the 
death of the other, the nature of the case 
does not require an averment of no collu- 
sion between petitioner and the other party 
to the marriage. : 

Reference to Section 20 (1) cannot be 
used for contending that petition under Sec- 
tion 11 cannot be filed on death of one of 
the spouses. — (X-Ref:— Section 11 of Hindu 
Marriage Act, 1955). (Para 2) 

Index Note: — (©) Minda Marriage 
Act (1955), Section 11 — Noullity of mar- 
riage — Petition under this section, and mot 
a civil suit, is the proper remedy. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1964 Mad 118 = (1964) 1 Mad 
ven ae Thulasi Ammal v. Gowri 


m 
AIR 1962 Mad 510 = 75 Mad LW 
559, Gowri Ammal v. Thulasi Ammal 2 


M. S. Jain, for Appellant; N. C. Jain, 
with V. K. Gupta, for - Respondent. 

JUDGMENT:— Shrimati Krishni Devi 
was married to Mangat on December 30, 
1956. Some children were born out of the 
wedlock. Mangat died in 1964. Before get- 
ting married with Shrimati Krishni Devi, 
Mangat had another wife living by the name 
of Shrimati Tulsan Devi and had some chil- 
dren from her. After Mangat’s death, a dis- 
pute with regard to the heirs to his property 
arose. It was pleaded on behalf of Smt. 
Tulsan Devi and her children that the mar- 
riage of Smt. Krishni Devi with Mangat was 
a nullity as after the coming into force of 
the Hindu Marriage Act (hereinafter called 
the Act), Mangat could not contract a second 
marriage in the presence of his first wife liv- 
ing and, therefore, her children had no right 
to succeed to the estate of Mangat after his 
death. This plea was accepted by the reve- 
nue official who sanctioned the mutation of 
the land left by Mangat in favour of his chil- 
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dren from Smt. Tulsan Devi only. Smt 
Krishni Devi filed a petition under Section 11 
of the Act for a decree of nullity of her mar- 
Tiage with Mangat on January 28, 1966. This 
petition was dismissed in limine by the Senior 
Subordinate Judge, Karnal, on April 18, 
1966, on the ground that a petition under 
Section 11 of the Act could be filed only 
during the lifetime of the two spouses. Smt. 
Krishni Devi impleaded Smt. Tulsan Devi as 
the only respondent to her petition under 
Section 11 of the Act. Against that order, 
Smt. Krishni Devi filed F. A. O. 63-M of 
1966, in this Court which was accepted by 
the learned Single Judge by order dated Feb- 
ruary 16, 1972. The order of the Trial Court 
has been set aside and the case has been re- 
manded to it for decision on merits. Against 
that order, the present appeal under clause 10 
of the Letters Patent has been filed by Smt. 
Tulsan Devi. . 

2. The learned counsel for the appel- 
Jant has vehemently argued that a petition 
under Section 11 of the Act can be made only 
in the lifetime of the two spouses and can- 
not be made by one spouse after the death 
of the other. Section 11 of the Act reads as 
under:—— 

“11. Any marriage solemnized after the 
commencement of this Act shall be null and 
void and may, on a petition presented by 
either party thereto, be so declared by a dec- 
ree of nullity if it contravenes any one of 
the conditions specified in clauses (i), (iv) 
and (v) of Section 5,” 

This section does not expressly state that such 
an application can be made when both the 
spouses are alive. In order to strengthen his 
argument, the learned counsel refers to Sec- 
tion 20 (1) of the Act, which reads as under:— 

“20 (1). Every petition presented under 
this Act shall state as distinctly as the nature 
of the case permits the facts on which the 
claim to relief is founded and shall also state 
that there is no collusion between the peti- 
tioner and the other party to the marriage.” 
The argument, is that it has to be stated in 
every petition that there is no collusion be- 
tween the petitioner and the other party to 
the marriage. ‘The learned counsel forgets 
that this requirement is subject to the nature 
of the case, that is, such astatement is to be 
made only if the nature of the case permits. 
If the nature of the case does not permit, 
it is not necessary to make such an aver- 
ment. When an application under Sec- 
tion 11 of the Act is filed by one spouse 
after the death of the other, the nature of 
the case does not permit any averment that 
there is no collusion between the petitioner 
and the other party to the marriage. By 
reference to Sec. 20 (1) of the Act, it cannot 
be held that a petition under Section 11 of 
the Act cannot be filed by one spouse after 
the death of the other. This view is sup- 
ported by the following observations of a 
Division Bench of the Madras High Court 
in Thulasi Ammal v. Gowri Ammal, AIR 
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1964 Mad 118, while reversing the judgment 
of the learned Single Judge :— 


“An observation has been made by the 
learned Judge that a decree of nullity could 
be obtained only when both the spouses are 
alive. In this case, the husband Periaswami 
is dead and the learned Judge seems to have 
suggested that now one of the spouses to the 
marriage is no longer alive, it will be not 
open to the widow to seek for a decree of 
nullity of her marriage with Periaswami. With 
respect, we may observe that this question 
did not arise for consideration before the 
learned Judge. Since the decree of nullity 
appears, in our opinion, to be a declaration 
of the status of a person, we are unable 
to see why the death of one of the spouses 
should put an end to the right of the other 
surviving spouse to seek for such a declara- 
tion. No authority in support of either point 
of view has been placed before us except an 

_ observation in Mulla’s Commentary, and 

even that is with regard to voidable mar- 
riages. We would, therefore, prefer not to 
express any opinion upon this question. We 
would, however, leave to the first plaintiff 
the second widow of Periaswami to take such 
steps as may be open to her to have a dec- 
laration of nullity of her marriage, which, 
if secured, would entitle the second plain- 
tiff, the appellant herein to a declaration of 
statutory legitimacy. Except for this obser- 
vation, the appeal is dismissed. There will 
however be no order as to costs.” 
In that case, the suit had been filed by the 
second wife as well as her daughter for a 
declaration of title and for recovery of pos- 
session of half of the estate of Periaswami. 
The wife sought declaration of nullity of her 
marriage on the ground that when she got 
married to Periaswami, he had another wife 
living. The learned District Munsif, who 
tried the suit, held that the wife had con- 
tracted a wholly void marriage by reason of 
Section 5 (1) read with Section 11 of the 
Act and in so far as her claim was concern- 
ed, the suit was rejected. In the case of the 
daughter, it was held that she was entitled 
to a share in the property. The order dis- 
missing the suit of the wife that her mar- 
Tiage with Periaswami was null and void 
was upheld by the Letters Patent Bench. 
The learned Single Judge in that case had 
held that decree of nullity of her marriage 
with Periaswami could not be obtained by 
the wife after the death of the husband 
which view was not accepted by the Bench. 
The judgment of the learned Single Judge 
is reported as Gowri Ammal v. Thulasi 
Ammal, AIR 1962 Mad 510. 

3. Section 16 of the Act is very rele- 
vant for the decision of this point. It reads 
as under:— 

_ “16. Where a decree of nullity is granted 
in respect of any marriage under Section 11 
or Section 12, any child begotten or conceiy- 
ed before the decree is made, who would 
have been the legitimate child of the parties 
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to the marriage if it had been dissolved ins- 
tead of having been declared null and void 
or annulled by a decree of nullity, shall be 
deemed to be their legitimate child notwith- 
standing the decree of nullity: 


Provided that nothing contained in this 
section shall be construed as conferring upon 
any child of a marriage which is declared 
null and void or annulled by a decree of 
nullity any rights in or to the property of 
any person other than the parents in any 
case where, but for the passing of this Act, 
such child would have been incapable of 
possessing or acquiring any such rights by 
reason of his not being the legitimate child 
of his parents.” 


From the language of this section it is clear 
that the off-spring of a void marriage are to 
be considered as legitimate children notwith- 
standing the decree of nullity, if it is granted 
under Section 11 or Section 12 of the Act. 
A child of such a marriage has been given 
the right of inheritance to the property of its 
parents and not of any other relation. Since 
the right of the children of Smt. Krishni 
Devi to inherit the property of their father 
was denied by Smt. Tulsa Devi, it was ne- 
cessary for Smt. Krishni Devi to obtain the 
decree of nullity in order to bestow the cha- 
racter of legitimacy on her children from 
Mangat who were begotten during the sub- 
sistence of that void marriage. The only 
persons interested in denying that status to 
Smt. Krishni Devi and her children are Smt. 
Tulsan Devi and her children and, therefore, 
a petition under Section 11 of the Act was 
necessary to be filed to safeguard the inter- 
tests of the children of Smt. Krishni Devi 
from Mangat. We, therefore, hold.that ic 
is not the requirement of Section 11 of the 
Act that a petition for a declaration of 
nullity of marriage should be made during 
the lifetime of both spouses to the marriage. 
Such an application can be made by one 
spouse even after the death of the other. 
The first submission made by the learned 
counsel is, therefore, repelled. 


4, The second submission made on 
behalf of the appellant is that Smt. Krishni 
Devi could file a civil suit but not a peti- 
tion under Section 11 of the Act after the 
death of her husband. We find no merit in 
this submission either. The observations 
from the Madras judgment, set out above, 
clearly show that the suit filed by the second 
wife of Periaswami for a declaration of nul- 
lity of her marriage with him was dismiss- 
ed and she was left to take such steps as 
may be open to her to have a declaration of 
nullity of her marriage. If such a declara- 
tion could be granted in the suit, her suit 
could not have been dismissed and would 
have been decreed. The dismissal of the 
suit by the Division Bench of the Madras 
High Court clearly leads to the conclusion 
that the learned Judges were of the opinion 
that the proper remedy for the wife was to 
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file a petition under Section 11 of the Act, 
although they did not expressly say so. No 
provision of the Act has been brought to 
our notice barring the jurisdiction of the 
Court under the Act from entertaining a peti- 
tion under Section 11 of the Act by one 
spouse after the death of the other. Every 
application under Section 11 of the Act is 
cognizable by the Court having jurisdiction 
under the Act and not any other Court. We 
are, therefore, of the opinion that a suit in 
a Civil Court was barred and the petition 
under Section 11 of the Act filed by Smt. 
Krishni Devi was competent and it had been 
wrongly rejected by the learned Trial Court. 

5. For the reasons given above we 
find no merit in this appeal which is dis- 


missed with costs. 
Appeal dismissed. 
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(Y 60 C 124) 
S. S. SANDHAWALIA, J. 

Amrik Singh, Plaintiff-Appellant v. Union 
of India and others, Defendants-Respondents. 

Second Appeal No. 315 of 1972 and 
Civil Misc. No. 2289-C of 1972. D/- 7-11- 
1972, from decree of R. K. Battas, Sr. Sub. 
J., with Enhanced Appellate Powers, Amrit- 
sar, D/- 29-1-1972. 


Index Notes — (A) Court Fees Act 
(1870), Section 12 Gi) — Appeal against deci- 
sion of Trial Court on question of valuation 
— Appeal dismissed on the ground that 
memorandum of appeal was insufficiently 
stamped — Deficiency of court-fee occasion- 


ing because of failure of trial court to deter-. 


mine precise amount of proper court-fee pdy- 
able by appellant — High Court in second 
appeal cam allow the appellant to make good 
the deficiency. (AUR 1973 Pumi 58, Foll. Case 
Law Discussed) — (X-Ref:— Civil P. C. 


(1908), Section 149, Section 100). (Para 7) 
Cases Referred: Chronological Paras 
AIR 1973 Punj 58 = 74 Pun LR 359, 


Sat Paul v. Jai Bhan 
AIR 1961 Punj 426 = 1961 Cur LJ 
(Part 1-G) 16, Tarlok Singh v. Daljit 
Kaur 
AIR 1959 Punj 387 == ILR (1958) 
Punj 1, Atma Singh v. Mohan Lal 
AIR 1957 Punj 315 = 59 Pun LR 265, 
Uday Chand v. Mohan Lal 
H. L. Sarin, with M. L. Sarin, for Ap- 
pellant; Y. P. Gandhi (for No. 3) and N. K. 
Sodhi (for No. 1), for Respondents. 


JUDGMENT:— It is not necessary to 
advert to the facts and the merits of the 
case in this regular second appeal. The 
plaintiff-appellant had brought a suit seeking 
a declaration that the sale by public auction 
of the suit property situated in the Hussain- 
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pura suburb of the Amritsar town was in- 
valid, without jurisdiction and therefore not 
binding on the plaintiff-appellant. The suit 
was contested and on the pleadings of the 
parties apart from others the following Issue 
No. 1 which was treated as preliminary was 
framed:— 

“Whether the suit is properly valued for 
purposes of court-fee and jurisdiction?” 


The Trial Court came to the finding that the 
suit fell within Section 7 (iv) (c) of the Court 
Fees Act and the plaintiff was, therefore, 
bound to pay ad valorem court-fee on the 
market value of the property in dispute. 
Consequently the other issues were not ad- 
verted to upon merits and the plaintiff-ap- 
pellant was directed to make up the defi- 
ciency on the basis of the market value of 
the property on the 8th April, 1968. How- 
ever, the appellant failed to pay the court- 
fee and correct the valuation of the suit in 
spite of two or three adjournments given 
by the Trial Court. Acting under Order 7, 
Rule 11, Civil Procedure Code, the Trial 
Court then rejected the plaint with costs on 
the 22nd of May, 1968. 


2. Aggrieved by the order abovesaid 
the plaintiff-appellant went up in appeal 
which came up before the learned Senior 
Subordinate Judge, Amritsar, exercising en- 
hanced appellate powers. ‘herein a preli- 
minary objection was raised on behalf of the 
respondent that the memorandum of appeal 
had itself been insufficiently stamped and the 
appeal be rejected on that ground alone. 
The first Appellate Court opined that the 
view taken by the Trial Court that the case 
fell within Section 7 (iv) (c) of the Court- 
fees Act was apparently correct and there- 
fore held that the memorandum of’ appeal 
was insufficiently stamped. It further saw no 
ground to allow the plaintiff-appellant to 
make good the deficiency in the court-fee be- 
fore it and rejected the appeal on this prelimi- 
nary ground. 


3. The appellant has now come up 
against the order abovesaid of the first Ap- 
pellate Court. 

4. Curiously enough in this Court 
again a preliminary objection has been taken 
on behalf of the respondents by Mr. Gandhi 
that the present second appeal also had not 
been adequately stamped and that the appeal 
be rejected on this ground alone. On a 
close perusal of the record, however, it ap- 
pears that this objection which was rather 
strenuously pressed by the learned counsel 
has been raised under some misapprehension. 
The first Appellate Court had rendered its 
judgment on the 29th January, 1972. The 
present appeal was filed in this Court on the 
18th of February, 1972. The Court-fee paid 
thereon was only Rs. 14.00. The Registry, 
therefore, raised an objection that the memo- 
randum of appeal was insufficiently stamped 
and the appeal was returned to be refiled 
after complying with the objection. On the 
8th of March, 1972, however, the deficiency 
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in the Court-fee amounting to Rs. 160.40 P. 
was duly made up by the appellant after 
giving a detailed account of the deficiency 
which was to be made up. ‘This was accepted 
by the office and the case was then placed 
before the Motion Bench on the 9th of 
March, 1972, and after a day’s adjourn- 
ment was admitted on the 10th of March, 
1972. It is evident therefore, that in the present 
Court the adequate Court-fee has been duly 
paid and that too within the prescribed 
period of limitation. The preliminary objec- 
tion, therefore, must be rejected. 


5. On the issue as. to what was the 
court-fee payable by the appellant before the 
first Appellate Court there does not appear 
now to be any serious controversy. In Uday 
Chand v. Mohan Lal, 59 Pun LR 265 = 
(AIR 1957 Punj 315) the Division - Bench 
authoritatively held that where a plaint had 
been rejected under the provisions of Order 7, 
Rule 11, then the Court-fee payable on ap- 
peal is an ad valorem court-fee on the dif- 
ference between the court-fee as paid by the 
plaintiff in the lower Court and the Court-fee 
held to be the proper Court-fee by the lower 
Court. That view has found repeated affirm- 
ance in this Court subsequently in Atma 
Singh v. Mohan Lal, AIR 1959 Punj 387 and 
Tarlok Singh v. Daljit Kaur, AIR 1961 Punj 
426. 


` 6 In view of the above, the solitary 
argument of Mr. M. L. Sarin in support of 
the appeal is that the appellant may be al- 
lowed to make up the deficiency of the 
Court-fee in the appeal before the lower Ap- 
pellate Court and the case be remanded for 
a decision on merits. Reliance has been pri- 
marily placed on the decision of this Court 
in Sat Paul v. Jai Bhan, 74 Pun LR 359 = 
(AIR 1973 Punj 58). ; 


7. The contention of the appellant is 
patently meritorious. It is significant to note 
that even at the stage-of the admission the 
appellant had primarily pressed this prayer 
and the Motion Bench noticed the same in 
the following terms:— 


“Says he is prepared to make up the defi- 
ciency in this Court relying upon S. A. O. 
No. 17 of 1970 decided on 22-12-1971 (Re- 
ported in AIR 1973 Punj 58). Notice very 
early, status quo for the meanwhile to con- 
tinue.” : 

The appellant has then filed Civil Miscel- 
Ianeous No. 2289-C of 1972 dated the 28th 
of January, 1972, which after notice to the 
counsel opposite is also before me for deci- 
sion. The prayer therein also is in the iden- 
tical terms and that apart the deficiency in 
the Court-fee before the lower appellate 
Court amounting to Rs. 160.40 P. has been 
paid and is attached to the application above~ 
said. The prayer has been made specifically 
under Section 149 read with Section 151, 
(Civil Procedure Code. In this context it 
also deserves notice that the trial Court 
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whilst rejecting the plaint did not precisely] 
lay down as to what was the market value 
of the property and consequently the precise 
amount of the court-fee held to be the pro- 
per court-fee payable by him. The appellant, 
therefore, could not precisely determine the 
amount of ad valorem court-fee which was 
payable on the difference for the purpose of 
the appellate jurisdiction. In the abovesaid 
context the case is fully covered by the ratio 
of Sat Paul’s case 74 Pun LR 359 = (AIR 
1973 Punj 58) on which reliance rightly has 
been placed by the appellant. Mr. Gandhi 
on behalf of the respondent has neither dis- 
tinguished the case nor cited any authority to 
the contrary. Considering all the circums- 
tances in the present case I deem it to be 
a fit one for allowing the prayer of the 
plaintiff-appellant to make up the deficiency. 
As the same has already been made up in 
the present Court I accept the appeal and 
remand the case to the first appellate Court 
for a decision on merits. Where will be no 
order as to costs. 

Appeal allowed. 
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(V 60 C 125) 

PREM CHAND PANDIT AND 

BHOPINDER SINGH DHILLON, JJ. 

Milkha Singh and another, Appellants v. 
Yara Singh and others, Respondents. 

Second Appeal No. 107 of 1963, Dj- 
6-11-1972, against decree of Gurnam Singh, 
Addl. Dist. J., Gurdaspur, D/- 10-9-1962. 

Index Note: — (A) Registration Act 
(1908), Section 47 — Title in property passes 
from the date of execution of sale deed and 
not from the date of its registration. 

Brief Note: — (A) No doubt the sale 
deed would be complete only when it is re- 
gistered. But by virtue of Section 47 the title 
in the property on registration would pass 
to the vendees from the date when the deed 
is executed. If sale deed, which is required 
to be registered is not registered, no title in 
the property would pass to the vendees under 
it. However the moment it is registered, the 
title in the property would pass to the ven- 


-dees from the date of its execution. AIR, 
1961 SC 1747 and 1972 Punj LI 584, Distin- 
guished. i (Paras 13, 14) 
Cases Referred: Chronological Paras 
1972 Pun LJ 584 = 1972 Rev LR 
` 486, Ramchand v. Rajender Kaur 12, 17 
AIR 1961 SC 1747 = (1962) 2 SCR ` 
474, Ram Saran Lall v. Mst. Domini 
Kuer 12, 15, 18 


S. L. Puri with Rameshwar Puri, for 
Appellants; H. R. Aggarwal with B. S. 
Kamthania, for Respondents. 

JUDGMENT:— The facts giving rise 
to this second appeal are these. The pro- 
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perty in dispute is some ‘agricultural land, 
situate in village Bolewal, District Gurdaspur. 
It belonged to Lal Singh and his brother 
Sher Singh in equal shares. Lal Singh died 
and on his death, his share was inherited by 
_ his son Milkha Singh. On 15th December, 
1957, Sher Singh is alleged to have executed 
a will in favour of Kundan Singh son of 
Milkha Singh. On 16th October, 1958, 
Sher Singh died without leaving any child 
or a widow. His share in the property was 
- mutated by the revenue authorities in favour 
of his sister Shrimati Ramo. On 23rd June, 
1960, Kundan Singh minor, through his 
father Milkha Singh, and Milkha Singh on 
his own behalf as well, brought a suit, out 
of which the present second appeal has arisen, 
against Ramo, for a declaration that they 
were the owners-in-possession of the land in 
question. 


2. The suit was contested by Ramo, 
defendant No. 1, on a number of pleas, but, 
in the present appeal, it is not necessary to 
mention them, because the case is being de- 
cided on a preliminary issue. 


3. During the pendency of the suit, 
on 10th Pebraary. 1961, the plaintiffs filed an 
application under Order 23, Rule 3, Code of 
Civil Procedure, saying that they had com- 
promised the matter with the defendant, 
Ramo, on 7th February, 1961. By the said 
compromise, the suit had been adjusted, be- 
cause Ramo had agreed that the same should 
be decreed. A prayer was, therefore, made 
that the compromise be recorded and the suit 
decided accordingly. 


4. This application was opposed by 
Ramo. It may be stated that she did nut 
deny her thumb-impression on the written 
compromise but pleaded that the compro- 
mise was vitiated by fraud and that 
she had no right to effect the same, because, 
on 7-2-1961. she did not possess any rights 
in the property, inasmuch as on 28th Octo- 
ber, 1960, she had sold her share in favour 
of Sohan Singh and others for Rs. 15,250/-. 
After the said sale, therefore, she could not 
say that the snit be decreed. 


5. It may be mentioned that after 
this defence was taken by Ramo, the plain- 
tiffs impleaded her vendees as defendants 
Nos. 2 to 10 in the suit. 

6. A preliminary issue was framed 
regarding this matter and it was “whether 
defendant No. 1 compromised the suit with 
the plaintiffs? If so, on what terms and 
with what effect?” 


7. On merits also, the following issues 
were framed by the trial Judge:— 

“1. Whether the plaintiffs, are owners in 
possession of the land in suit? 

2. Whether the suit is maintainable in 
the present form? 

3. Whether defendants Nos. 2 to 10 have 
purchased the land in suit. from defendant 
No. 1? If so, when and with what effect?” 
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8. Evidence was led by the parties. 
It is somewhat surprising that instead of try- 
ing the issue regarding the compromise as a 
preliminary one, the whole case was decid- 
ed. The learned Judge came to the conclu- 
sion that the suit had not been compromised 
by Ramo and that she could not do so, be- 
cause she had sold the property in dispute 
to defendants Nos. 2 to 10 on 28th October, 
1960, and, therefore, the compromise alleged 
to have been made by her on 7th February, 
1961, was not legally effective. On merits, 
under Issue No. 1, it was held that Milkha 
Singh was the owner of half share in the 
Jand, but he was in possession of the whole 
land. except Khasra Nos. 193, 646 and 648, 
which were in possession of the tenants of the 
mortgagees, while Kundan Singh, minor, 
plaintiff No. 1, was neither owner of the 
other half share nor was he in posses- 
sion of any portion of the land. Under 
Issue No. 2, the finding was that the suit 
was maintainable in the present form. The 
finding under Issue No. 3 was that defen- 
dants Nos. 2 to 10 had purchased the land~ 
in suit from Ramo, defendant No. 1, and 
they had a valid title thereto. On these find- 
ings, the Trial Court passed a decree for a 
declaration that Milkha Singh, plaintiff No. 
2, was the owner of only half share in the 
land, but he was in actual or constructive 
possession of the entire land in dispute, ex- 
cept Khasra Nos. 193, 646 and 648, which 
were in possession . of the tenants of the 
mortgagees. 

9, When this matter went in ‘appeal, 
the learned Additional District Judge affirm- 
ed the findings of the trial Court and dis- 
missed the same. ‘The plaintiffs have come 


. here in git appeal. 


10. e only question that was argu- 
ed by the ee counsel for the appellants 
was that the finding of the court below re- 
garding the. matter of the compromise was 
incorrect. Counsel submitted that the learn- 
ed Additional District Judge was wrong in 
law, when he held that Ramo had no inte- 
rest in the property on 7th February, 1961, 
when the alleged compromise took place be- 
tween her and defendant No. 1, because she 
had already transferred her rights in the land 
to defendants Nos. 2 to 10 on 28th October, 
1960, i.e., before the date of the. compromise. 
According to the learned counsel, the title in 
the property passed to defendants Nos. 2 to 
10 only on 1st March, 1961, when the sale- 
deed dated 28th October, 1960, was register- 
ed. It is only on the registration of the 
deed that the said sale became complete and 
title passed to the defendants. According to 
him, therefore, the learned Additional Dis- 
trict Judge had made an error in law, when 
he -held that the title had already passed to 
the vendees on 28th October, 1960, when 
Ramo executed the sale-deed in their favour. 

il. The facts are not in dispute. It 
is agreed that the sale-deed, Exhibit D-1, by 
Ramo in favour of Sohan Singh and others, 
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defendants Nos. 2 to 10, had been executed 
on 28th October, 1960. This document 
had been presented for registration on 15th 
February, 1961, but the same was actually 
registered on Ist March, 1961. The question 
for decision is as to when did the title in the 
property pass to the vendees? Was it on 
28th October, 1960, as held by the Courts 
below or Ist March, 1961, when the said 
sale-deed was registered as urged by the 
learned counsel for the appellants? 


12. Learned counsel for the appel- 
lants referred to two decisions in this connec- 
tion, viz. Ram Saran Lall v. Mst. Domini 
Kuer, AIR 1961 SC 1747 and Ram Chand v. 
Smt. Rajinder Kaur, 1972 Punj LY 584. 


13. Before I come to the authorities 
mentioned above, I may state that in Punjab 
when immovable property of the value of 
Rs. 100/- and upwards is sold, the sale-deed 
has to be registered. There is no quarrel 
about the proposition. that such a sale-deed 
will be complete only when it is registered. 
It is undisputed that the registration will be 
complete only when the sale-deed is copied 
out in the records of the Registration Office 
as provided in Section 61 of the Registration 
Act. But the title in the property on re- 
gistration will, however, pass to the vendees 
from the date when the said deed was exe- 
cuted. This is by virtue of the provisions of 
Paine 47 of the Registration Act, which lay 

own: s 


“A registered document shall operate 
from the time from which it would have com- 
menced to operate if no registration thereof 
had been required or made, and not from 
the time of its registration.” 


14. A bare reading of this provision 
will show that the registered document will 
operate from the time from which it would 
have commenced to operate, if no registra- 
tion thereof was required by law and not 
from the time of its registration. Admitted- 
ly, this document, as I have already said, 
was executed on 28th October, 1960. If 
under the law, it was not required to be re- 
gistered, it would have operated from the time 
it was executed. But it had to be registered 
under the law and, therefore, under the pro- 
visions of Section 47 of the Registration Act, 
it would operate on the date when it was exe- 
cuted, but that would happen only if it was 
subsequently registered. If it was not regis- 
tered, no title in the property would pass to 
the vendees under it. However, the moment 


it was registered the title in the property 


would pass to the transferees from the date 
of its execution. 


15. Now coming to the authorities 
relied on by the learned counsel, in Ram 
Saran Lall’s case AIR 1961 SC 1747 the 
Supreme Court observed: 

“One of the requisites before the right 
of pre-emption can be exercised is the preli- 
minary demand by the pre-emptor and such 
demand must be made after the completion 


Milkha Singh v. Tara Singh 


[Prs. 11-19] P,.& HL. 447 


of the sale. The provisions of the Transfer 
of Property Act supersede the principles of 
the Mohammedan Law as to sale and it is 
to the statute that one should look to find 
out whether, and if so when, a sale is com- 
plete in order to give rise to a right of pre- 
emption. Under Section 54 of the Transfer 
of Property Act sale of tangible immovable 
property of the value of rupees 100/- and 
upwards, can be made only by a registered 
instrument. The registration under the Re- 
gistration Act is not complete till the docu- 
ment to be registered has been copied out 
in the records of the Registration Office as 
provided in Section 61 of the Act. Section 47 
of the Registration Act has nothing to do 
with the completion of the registration and 
therefore nothing to do with the completion 
of a sale when the instrument is one of sale. 
A sale which is admittedly not completed 
until the registration of the instrument of 
sale is completed cannot be said to have 
been completed earlier because by virtue of 
Section 47 the instrument by which it is ef- 
fected, after it has been registered, commen- 
ces to operate from an earlier date.” 


16. The above decision, it will be 
seen, only deals with the point as to when a 
sale become complete in order to give rise 
to a right of pre-emption. 

17. A Division Bench of this Court 
in Ram Chand’s case 1972 Pun LJ 584 held: 

“A sale is completed only when registra- 
tion of the sale deed is completed as con- 
templated by Section 61 of the Registration 
Act. A sale which is admittedly not com- 
pleted until the registration of the instrument 
of sale is completed, cannot be said to have 
been completed earlier because by virtue of 
Section 47 the instrument by which it is 
effected, after it has been registered, com- 
mences to operate from an earlier date.” 


18. The above-quoted ruling relied 
on Ram Saran Lals case AIR 1961 SC 
1747 and dealt with in Section 21 of the Pun- 
jab Pre-emption Act, which says: 

“Any person entitled to a right of pre- 
emption may, when the sale or foreclosure 
has been completed, bring a suit to enforce 
that right.” 

19. According to this provision, no- 
body can file a suit for pre-emption till the 
sale is complete. When is the sale complete 
under Section 21 of the Punjab Pre-emption 
Act? As I have already said, the sale will 
be complete when the sale-deed is registered 
and if that is not done, the sale will remain 
incomplete. Section 21, however, does not 
mention as to when the right or title in the 
property passes. That matter has been dealt 
with in Section 47 of the Registration Act. 
The two authorities relied on by the learned 
counsel for the appellants deal with the only 
point as to when the pre-emptor can bring a 
suit for pre-emption and they lay down that 
he can bring a suit only when the sale is 
complete and while deciding this matter these 
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Tulings have held that the sale will be com- 
plete only when the sale-deed is registered. 
The other point, with which we are concern- 
ed in this case, did not arise for considera- 
tion there. 


20. In view of this, it is clear that 
Ramo had no title in the property on 7th 
February, 1961. when the compromise took 
place, because she had already sold the pro- 
perty to the vendees on 28th October, 1960, 
and the title passed to them on that very 
date, when the document was later registered 
on ist March, 1961. In this situation, the 
finding of both the Courts below on this 
point is quite correct. 


21. No other point was agitated be- 
- fore us by the learned counsel for the appel- 
lants, except this that his clients were preju- 
diced, because no specific issue was framed 
regarding the alleged will dated 15-12-1957. 


22. This point was never raised either 
before the trial Court or the lower Appellate 
Court. The parties understood their respec- 
tive positions and led evidence regarding the 
will under Issue No. 1 and it was on that 
account that no specific issue was framed re- 
garding it. Besides, nobody even claimed a 
separate issue regarding the said will and that 
matter has been dealt with while discussing 
Issue No. 1. In our opinion, .therefore, the 
appellants have not been prejudiced by the 
Boe ale of a separate issue regarding the 


23. The result is that this appeal fails 
and is dismissed. In the circumstances of 
this case, however, we will leave the parties 
to bear their own costs throughout. 


BHOPINDER SINGH DHILLON, J.:— . 


I agree. 
Appeal dismissed. 
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Bakhtawar Singh and others, Petitioners 
v. Nirmal Singh and others, Respondents. 

Civil Revn. No. 296 of 1972, DJ- 7-12- 
1972, to revise order of Addl. Dist. J., Patiala, 
D/- 5-2-1972. 

Index Note:— (A) Civil P. C. (1908), 
0O. 22, R. 10 — ‘Lis Pendens’ or ‘complica- 
tions by addition? — No bar to subsequent 
transferees’ addition as party under. 


Brief Note:— (A) Pendente lite trans- 
feree’s application cannot be rejected on the 
basis that principle of ‘Lis Pendens’ would 
apply to such case. On the contrary, R. 10 
enables such transferee to become party 
though it did not compel him to be one: The 
application must be granted unless there is 
exceptional ground for its rejection. AIR 
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1946 Lah 33, (1959) 61 Pun LR 8. Rel. on. 
(Paras 6 and 9) 


Assumption, that if the petitioner were 
allowed to be added as party further compli- 
cations would arise as he might raise some 
other pleas, is also incorrect. No complica- 
tions can arise on impleading the petitioner 
as a party, because he cannot raise any 
defence not open to his transferor; besides 
he would be bound by all orders passed till 
then. AIR 1920 Mad 391, Rel. on. 

(Para 10) 
Cases Referred : Chronological Paras 
(1959) 61 Pun LR 8, Liaq Ram v. 
Mithan Lal 
AIR 1946 Lah 33 = 221 Ind Cas 556, 
Lakhshmi Narain v. Babu 
AIR 1920 Mad 391 = 37 Mad LJ 449 
(SB), P. Veeraraghava Reddi v. C. 
Subba Reddi 10 


D. C. Ahluwalia, for Petitioners; B. S. 
Jawanda, for Respondents Nos. 1 and 2. 


ORDER :— On 16th July, 1966, Amav 
Singh sold the agricultural land in dispute, 
situate in village Dadrala, District Patiala, to 
Mehar Singh, who, subsequently, sold the 
same to some other persons, that sale led 
to a suit of pre-emption by the sons of 
Mehar Singh, namely, Satpal Singh and Bhag 
Singh. They succeeded and thus became the 
owners of the land in question. Thereafter, 
Nirmal Singh and others, sons of Amay 
Singh, brought a usual declaratory suit under 
custom challenging the sale made by their 
father Amar Singh in favour of Mehar Singh. 

2. The suit was contested and ulti- 
mately dismissed on 2nd July, 1960 on the 
finding that the land was not ancestral, ‘The 
appeal against this decree was also dismissed 
on 19th October, 1960, by the learned District 
Judge, Patiala. It might be stated that during 
the pendency of the appeal before the lower 
appellate Court, on 14th October. 1960, an 
application under Order 41, Rule 27, Code 
of Civil Procedure, was filed by the plaintiffs, 


. but the same was also rejected by the learned 


Judge. 


3. A second appeal was then taken to 
this Court, which was allowed on 24th 
February, 1971, and it was held that the 
learned District Judge was wrong in rejecting 
the application under Order 41, Rule 27, Code 
of Civil Procedure, filed by the plaintiffs be- 
fore him. The said application was. coa- 
sequently, granted and the case remanded to 
the District Judge for re-decision after allow- 
ing the parties an opportunity to produce 
additional evidence. 

4. During the pendency of the appeal 
in this Court, by means of two deeds dated 
18th September, 1969, and Sth November, 
1969, Satpal Singh and Bhag Singh, who were 
contesting the declaratory suit, sold the land 
in question to Bakhtawar Singh, Joginder 
Singh and Uttam Singh. When on remand 
the case went to the learned Additional Dis- 
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trict Judge, an application was made on 26th 
April, 1971, by the transferees, namely, 
Bakhtawar Singh and others, that they be 
impleaded as respondents, as they were direct- 
ly interested in the result of the appeal and 
would be bound by the decree passed by the 
Jearned Additional District Judge. This ap- 
plication was dismissed by the learned Judge 
on 5th February, 1972. Against this decision, 
the present revision petition has been filed by 
ae transferees, namely, Bakhtawar Singh and 
others. 


5. After hearing the counsel for the 
parties, I am of the view that this petition 
must be accepted. It is common ground that 
the defendants in the suit had sold the pro- 
perty in dispute to the petitioners during the 
pendencey of the litigation. By virtue of the 
provisions of Order 22, Rule 10, Code of 
Civil Procedure, the proceedings in the suit, 
by the leave of the Court, can be continued 
by the persons, on whom the interest either 
of the plaintiff or the defendant devolves. 
Therefore, under this provision, the petitioners 
could defend the suit. The learned Judge re- 
jected their application, which they made 
under Order 22, Rules 10 and 11 of the Code 
of Civil Procedure, on two grounds. Firstly, 
it was said that the principle of lis pendens 
would apply and the petitioners would be 
bound by the result of the litigation that was 
already going on. In the second place, it 
was observed that if the petitioners were 
allowed to be added as parties, then further 
complications would arise, because “they 
might raise some other pleas.” 

6. As regards the first ground, it is 
quite true that the principle of lis pendens 
would apply and the petitioners would be 
bound by the result of the litigation. It is 
precisely for that very reason that, in my 
view, the application filed by them should have 

_ been granted. If they have to suffer the con- 
sequences of the litigation that was going on, 
it is only proper that they should be given a 
chance of defending the suit, which had been 
filed against their transferors. The provisions 
of O. 22, R. 10 do not, however, compel 
an assignee to make an application in that 
behalf, but if he chooses to do so, the said 
application should ordinarily be granted, un- 
less there are some exceptional grounds for 
rejecting it and such grounds, in my view, do 
not exist in the instant case. 

7. It was held by a Division Bench, 
consisting of Harries, C. J. and Abdur 
Rahman, J. of the Lahore High Court in 
Lakhshmi Narain v. Babu, AIR 1946 Lah 33, 
that the provisions contained in Rules 10 
and 11 of Order 22, Civil P. C., did not make 
it incumbent upon an assignee to make an ap- 
plication during the pendency of the suit or 
appeal. Those provisions were of an enabling 
character and entitled to assignee to do so 
if he so desired. He might not, however, 
choose to apply if he found that his interests 
were being well looked after by his assignor. 
So long as he was of that view, it was not 
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necessary for him to make an application for 
being brought on the record. It was further 
held in this very ruling that the Appellate 
Court had jurisdiction to implead an assignee 
as a party to the appeal, even when the 
assignment was made in his favour during the 
pendency of the suit. 

8. Another Bench of this Court in. 
Liag Ram v. Mithan Lal, (1959) 61 Pun LR 8, 
had observed that the provisions of Order 22, 
Rule 10, Code of Civil Procedure, did not 
compel the assignee or party to a suit or 
appeal to make an application during the 
pendency thereof. The provision was merely 
of enabling character. If no application was 
made, then the suit or appeal would be con- 
tinued as heretofore and would be decided 
between the parties on the record, but the 
decision would bind the assignee on whom in- 
terest in the subject-matter in the litigation 
had devolved during the pendency of the suit. 
It could not be gainsaid that an assignee so 
circumstanced should promptly take advan- 
tage of this statutory provision but if he did 
not do so, then he did so on his own peril 
and at his own risk. 


9. Under these circumstances, the 
learned Judge was wrong in holding that since 
the principle of lis pendens applied, therefore, 
the petitioners had no right to be impleaded 
as respondents before him. 

10. Equally faulty is the other reason 
given by the learned Judge for rejecting this 
application. No complications, as envisaged 
by the learned Judge, are going to arise, if 
the petitioners are impleaded as parties, be- 
cause they would not be allowed to raise 
defences, which were not open to their trans- 
ferors. Besides, they would be bound by all 


‘the orders passed up-to-date. A Special Bench 


of three Judges in P. Veeraraghava Reddi v. 
C. Subba Reddi, AIR 1920 Mad 391, observ- 
ed that under Order 22, Rules 10 and 11, a 
transferee pendente lite was entitled to come 
on record and to conduct all proceedings 
from the date he was added as a party. though 
he was bound by all orders passed up to 
that date, and could not raise defences not 
open to his transferor. 


11. It was contended by the learned 
counsel for the respondents that the peti- 
tioners had filed this application at a belated 
stage. 


Be that as it may, but we find that in 
the instant case, no proceedings had so far 
been taken after the case was remanded by 
this Court to the learned Additional District 
Judge for redecision. As soon as the case 
was received by the learned Judge on remand, 
the petitioners made the said application. The 
respondents did not suffer in any way on 
account of this alleged delay on the part of 
the petitioners in making this application. 

12. In view of what I have said above, 
this petition succeeds and the impugned order 
is quashed. There will, however, be no order 
as to costs. Parties have been directed to 
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appear before the learned Additional District 
Judge on 15th January, 1973, for further 
proceedings in the case. 

Revision allowed. 
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PREM CHAND PANDIT AND 


BHOPINDER SINGH DHILLON, JJ. 


Puran Chand Gupta, Ex-Municipal Com- 
missioner Ludhiana and another, Appellants 
y. The State of Punjab and others, Respon- 
dents. 

Letters Patent Appeal No. 93 of 1971, D/- 
21-2-1973, against judgment of Bal Raj Tuli, 
J., in C. W. No. 3811 of 1970, D/- 9- il- 1971. 


Index Note :— (A) Pamjab Mumicipal Act 
(3 of 1911), S. 238 — Supersession of Munici- 
pal Committee — Notification as to — Publi- 
cation in the official Gazette alomg with the 
reasons for supersession, is mecessary (X- 
Ref. :— Punjab General Clauses wes (1898), 
S. 2 (36)). 

Brief Note:— (A) In absence of any 
specific provision overruling the publication 
of the notification in the Official Gazette the 
word ‘notification’ in the Punjab Municipal 
Act shall, in view of Section 3 (36) of the 
Punjab General Clauses Act, mean a notifica- 
tion published under proper authority in the 
Official Gazette. (Para 4) 


Cases Referred : Chronological Paras 


AIR 1967 SC 1353 = (1967) 2 SCR 
583, State of Maharashtra v. Babulal 
Takkamore 6 
AIR 1967 SC 1398 = (1967) 2 SCR 
733, State of Assam v. Gauhati 
Municipal Board, Gauhati 6 
H. S. Doabia with T. S. Doabia, for Ap- 
pellant; R. K. Chhibbar, Advocate General. 
Pb. (Nos. 1 and 2), for Respondents. 
BHOPINDER SINGH DHILLON, J. :~ 
Municipal Committee Ludhiana, was supersed- 
ed by the Punjab State Government on 5-10- 
1970 under the provisions of Section 238 of 
the Punjab Municipal Act, 1911 (hereinafter 
referred to as the Act). A notification to this 
effect was alleged to have been published in 
the official Gazette of the State Government. 
The Municipal Commissioners of the said 
Municipal Committee. who by the order of 
supersession went out of office, challenged the 
supersession of the Committee in a writ peti- 
tion filed in this Court on a number of 
grounds. Learned Single Judge of this Court, 
vide his judgment dated 9-11-1971, accepted 
the writ petition and quashed the order of 
supersession. It is against this judgment of 
the learned Single Judge that the present 
Letters Patent Appeal has been filed by two 
ex-members of the Municipal Committee, 
Ludhiana, namely, Puran Chand Gupta and 
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Parkash Chand Thapar, with the contention 
that the supersession of the Committee was 
legal and the same should not have been 
A A with by the learned Single Judge. 

Mr. H. S. Doabia, the learned 
counsel for the appellants, in support of the 
Letters Patent Appeal, vehemently argued 
that the finding of the learned Single Judge, 
that the notification issued under Section 238 
of the Act was incompetent as the said noti- 
fication did not give reasons for the superses- 
sion of the Committee because the schedule 
mentioned -in the body of the notification 
giving reasons for the supersession of the 
Committee was not published along with the 
notification in the official Gazette, is liable 
to be set aside because according to the learn- 
ed counsel it is not nécessary that a notifica- 
tion under Section 238 of the Act should be 
published in the official Gazette. The learned 
counsel contends that there is no grievance 
made out by the writ petitioners in the writ 
petition that they were not informed of the 
order of supersession along with the grounds 
on which the Committee was superseded and 
if all concerned were informed about the 
order of the State Government in the manner 
other than by publishing the notification in 
the official Gazette, the requirements of Sec- 
tion 238 of the Act are satisfied and, there- 
fore, the said notification cannot be held to 
be incompetent. The learned counsel refer- 
ted to the provisions of Sections 1 (3), 5 (1), 
5 (2), 15, 62-A of the Act which provisions, 
according to him, mention about the notifica- 
tion to be issued by the State Government in 
the official Gazette. The learned counsel also 
referred to the, provisions of Sections 3 (7), 
3 (8), 16, 120 and 238 of the Act, wherein ac- 
cording to him. the notification has to be 
issued by the State Government and it is not 
necessary that it should be issued in the of- 
ficial Gazette. Therefore, it is contended that 
even though the notification in question be 
deemed to have not been published in the 
official Gazette. even then the petitioners hav- 
ing not made out any grievance to the non- 
publication of the impugned notification with 
the schedule, the said notification cannot be 
quashed. 


3. No one appears to oppose this ap- 
peal and the learned counsel for the State 
also supported the appellants by saying that 
the order passed by the State Government 
superseding the Municipal Committee, is with 
jurisdiction and the same had been wrongly 
quashed by the learned Single Judge. 

4, I am unable to agree with this con- 
tention of the learned counsel for the simple 
Teason that in the Punjab General Clauses 
Act, 1898, Section 2 (36) of the said Act 
provides that in that Act and in all Punjab 
Acts, unless there is anything repugnant in 


‘the subject or context ‘notification’ shall mean 


a notification published under proper autho- 
rity in the Official Gazette. Thus it has to 
be seen that in all Punjab Acts where the 
word ‘notification’ is used, until and unless 
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the Act in which the said word is used, speci- 
fically overrules the publication of the said 
notification in the Official Gazette, all noti- 
fications have to be published in the Official 
Gazette of the State Government even though 
it may not have been mentioned in the rele- 
vant Act in which the word ‘notification’ ex- 
ists. In this view of the matter, it has to be 
held that a notification issued under Sec- 
tion 238 of the Punjab Municipal Act, 1911, 
has to be published in the Official Gazette 
of the State Government and the said notifica- 
tion must notify the reasons for the superses- 
sion of the Committee, as is clear from the 
plain reading of Section 238 of the Punjab 
Municipal Act, 1911. Therefore, the finding 
of the learned Single Judge that the impugn- 
ed notification is invalid, cannot be success- 
fully assailed and the same is hereby affirm- 
ed. It is not the case of the State Govern- 
ment or the appellants that the reasons for 
superseding the Committee were ever publish- 
ed in the Official Gazette of the State Gov- 
ernment. 


5. The appeal is liable to be dismissed 
on another ground also. The learned Single 
Judge further recorded a finding that the 
Chief Minister while passing the order of 
supersession of the Committee took into con- 
sideration the material such as the report of 
the Deputy Director Local Government and 
the fact that earlier also a notice for superses- 
sion of this Committee was issued which 
material admittedly was not made known to 
the Committee while issuing the show cause 
notice. Mr. Doabia, the learned counsel for 
the appellants, could not raise even a single 
argument against this finding of the learned 
Single Judge. It is apparent from the orders 
of Shri S. S. Bassi, the then Irrigation and 
Power Minister, Punjab, who was perform- 
ing the duties of the Chief Minister, Punjab. 
that he did take into consideration the issu- 
ance of an earlier notice to the Committee 
for its being superseded and also the report 
of the Deputy Director of Local Govern- 
ment Department while passing the order of 
supersession, which material was never made 
available to the Committee nor was this made 
the subject-matter of the charge-sheet issued 
ta the Committee by which the Committee 
was asked to furnish its explanation. The 
same material was taken into consideration by 
Shri P. S. Badal, the then Chief Minister, 
Punjab, who passed the final order. There- 
fore, on this ground also the impugned noti- 
fication has rightly been quashed because no 
material could be used against the Com- 
mittee regarding which the Committee was 
not afforded an opportunity for explaining 
its conduct and if such a material was taken 
into consideration while passing the final 
order. the same would vitiate the order. 


6. The learned counsel for the appel- 
lants relies on State of Maharashtra v. Babu- 
Jal Kriparam Takkamore, AIR 1967 SC 1353, 
and The State of Assam v. Gauhati Munici- 
pal Board, Gauhati, AIR 1967 SC 1398. It 


Ram Singh v. Asa Ram 


P. & H. 451 


may be mentioned that none of these autho- 
tities is of any help to the learned counsel 
for the appellants because these are not the 
cases in which material was taken into con- 
sideration by the State Government while 
passing the impugned orders, which material 
was not made available to the defaulting 
Committee and thus there being no chance 
given tothe Committee to explain away the 
charges contained in the said material which 
influenced the mind of the final authority 
passing the orders of supersession. Both the 
cases are the cases decided on their own 
facts and it is difficult to hold- that if the 
State Government has in fact taken into con- 
sideration certain material which contains the 
charges against the Municipal Committee 
and regarding which the Committee was not 
given any opportunity to explain away the 
charges, still the order passed on the said 
material can be upheld. 

7. No other point has been pressed 
before us. : 

8. For the reasons recorded above, 
there is no merit in this appeal and the same 
is hereby dismissed witb costs. 

PREM CHAND PANDIT, 3.:—— 9 I 
agree. ‘ 

Appeal dismissed. 
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Ram Singh and others, Appellants v. Asa 
Ram and others, Respondents. 


Civil Regular Second Appeal No. 694 of 
1962, D/- 22-8-1972, against decree of Sarup 
Chand Goyal, Sr. Sub. J., Karnal, DJ- 5-3- 
1962. 

Index Note :— (A) Transfer of Property 
Act (1682), S. 111 (@@) — Unjustifiable refusal 
on part of landlord to receive arrears of rent 
— Lease, if forfeited. 

Brief Note:— (A) Where according to 
the terms of a lease the liability to pay house 
taxes and other taxes (if any) were on the 
tenants and from certain year the landlord 
was unjustifiably refusing to receive the rent 
(as and when tendered by the tenants) on the 
mere ground of non-payment of the amount 
towards taxes, under the circumstances the 
tenants could not be said to have defaulted 
in payment of rent and as such there was no 
forfeiture of the lease more so when the 
landlord did not at any time intimate the ten- 
ants the actual amount of taxes (as assessed 
on the property and paid by him) and the 
tenants were all along willing to pay these 
taxes. (Paras 13, 14) 
Cases- Referred : Chronological Paras 
AIR 1969 SC 1349 = (1969) 2 SCA 

242, Lala Praduman Kumar v. 
Virendra Goyal 12 
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AIR 1953 SC 228 = 1953 SCR 1009, 
Namdeo Lokman Lodhi v. Narmada- 
bai 9, 12 
Parkash Chand Jain for G. C. Mital, for 
Appellants; H. L. Sarin with M. L. Sarin 
and S. Swaroop, for Respondents. 
JUDGMENT :— This is an appeal filed 
by Ram Singh and others plaintiffs against 
the judgment dated 5th March, 1962 of Shri 
S. C. Goyal, Senior Subordinate Judge, 
Karnal, by which he accepted the appeal of 
tbe defendants and set aside the decree passed 
by the trial Court and dismissed their suit 
with costs throughout. 
2. The facts of this case are that Ram 
Singh, Har Sarup, Parsa Ram and Dalip 
Singh plaintiff-appellants are owners of land 


measuring 3 Bighas 9 Biswas situate in the. 


estate of Karnal and they Jeased out the same 
on the basis of deed dated 12th January, 1947 
for a period of 99 years to the respondent- 
defendants. The latter were entitled to erect 
residential houses thereon and later on other 
members of their brotherhood could construct 
their houses which after the expiry of the 
period of lease were to become the property 
of the lessors. The defendants are Harijans. 
The original lease was granted in favour of 
the defendants. But according to the terms 
of the lease deed they had given that land 
to some other persons and in all 26 Harijans 
constructed houses thereon. The rent reserv- 
ed was Rs. 68/- per annum, and it was to be 
paid six monthly. It was agreed that the 
rent shall fall due on Ist July and on Ist 
January, every year. The lease was to be 
forfeited on the failure of the defendants to 
pay rent for four successive six monthly in- 
tervals, 


The other conditions of the lease were 
that the defendants were made responsible 
to pay house or municipal taxes or any other 
taxes if assessed on the property, but they 
were entitled to enjoy the fruits of the trees 
which they might grow and the ownership of 
the trees would vest with the lessors. The 
plaintiffs filed this suit for ejectment of the 
defendants on the allegations that the lease 
stood forfeited as they had failed to pay 
Rs, 272/- on account of arrears of rent from 
ist January, 1956 to 31st December, 1959, 
and Rs. 15/14/- on account of house tax for 
the years, 1956-57 to 1959-60 and Rs. 49/- 
on account of special assessment made from 
27th April, 1956. The plaintiffs gave notice 
to the defendants on 14th March, 1960, in- 
forming them that the tenancy stood termi- 
nated on account of their failure to pay the 
rent and taxes and also they had cut and 
removed branches of mulbery trees. 


3. The suit was resisted by the defen- 
dants. It was averred that the plaintiffs re- 
fused to accept the rent when offered to them 
and that they remitted through money order 
a sum of Rs. 136/- on account of rent for 
two years in the year 1958 and also a sum 
of Rs. 272/- on account of four years rent 
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on 10th March, 1960. But the defendants 
illegally refused to accept the same. On 23rd 
March, 1960, they deposited a sum of Rupees 
272/- in the Court of the Rent Controller for 
payment to the plaintiffs and they were liable 
to pay house ‘tax, special assessment, cost of 
suit, interest and other amount, if the defen- 
dants proved that they had actually paid 
those amounts. It was averred that the suit 
was barred by the provisions of the East 
Punjab Urban Rent Restriction Act. They 
claimed Rs. 40,000/- as the price of the 
superstructure of their houses in case decree 
for ejectment was passed against them. On 
these pleadings of the parties the following 
issues were framed by the trial Court :— 


“1. Whether the provisions of East Pun- 
jab Urban Rent Restriction Act of 1949 apply 
to the facts and property in suit and as such 
this suit does not lie? 


2. Whether the plaintiffs are entitled to 
possession on the grounds in the plaint? 


3, Whether the defendants have removed 
any branches of the mulbery treesas alleged? 
If so to what effect? 


4, Relief.” 


The Subordinate Judge decided issue No. f 
against the defendants and issue No. 3 against 
the plaintiffs. However, issue No. 2 was de- 
cided in favour of the plaintiffs and their 
suit for possession of the land together with 
superstructure thereon was decreed with costs. 
Feeling dissatisfied the defendants filed appeal 
against this decree in the Court of the Senior 
Subordinate Judge who accepted the same on 
5th March, 1962, and set aside the decree 
of the trial Court and dismissed the suit 
of the plaintiffs with costs throughout. Feel- 
ing aggrieved the plaintiffs filed this appeal 
to set aside the decree of the lower appellate 
Court and to restore that of the trial Court. 


4. The only contest between the par- 
ties is regarding issue No. 2 and the only 
point for determination is whether the defen- 
dants committed any default in payment of 
rent and forfeiture of the tenancy took place 
and whether the defendants were entitled to 
relief against this forfeiture under Section 114 
Exhibit 
P-2 is the lease deed dated 12th January, 
1947. The defendants had been paying the 
rent regularly from 12-1-1947 upto the end 
of the year 1955. The disputed period is 
from 1-1-1956 to 31-12-1959. The dispute 
arose between them from the year 1956 when 
the plaintiffs refused to accept the rent sought 
to be paid to them. They started making 
the demand of house tax and all the other 
taxes levied as a measure of special assessment 
of this property. The defendants agreed to 
pay this amount provided it was proved that 
the plaintiffs have paid these taxes as a 
matter of fact. : 


5. Paras Ram plaintiff as P. W. 3 
simply repeated the allegations made in the 
plaint. In his cross-examination he admitted 
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that Rs. 136/ had been sent to him by money 
order as rent by the defendants, but he re- 
fused to accept the same because the house 
tax amount had not been sent to him. He 
denied that any money order of Rs. 272/- 
was sent by the defendants to them. He 
further admitted that after 1956, whenever 
the defendants came to him for making the 
payment of rent they did not tender the 
_amount of house tax and therefore he refused 
to accept rent from the defendants. He thus 
admitted that the defendants had been tender- 
ing the rent to him after Ist January, 1956, 
but he had been refusing to receive the same. 
He did not state that he told them that so 
much amount was due on account of house 
tax and special assessment. Therefore this 
refusal to accept payment of rent was not 
justified. . 

6. Atma Ram defendant as D. W. 3 
testified that the defendants had been offering 
Tent etc. to Paras Ram plaintiff but he re- 
fused to accept the same. Similar is the 
statement of Nathan defendant as D. W. 2. 
Atma Ram (D. W. 3) stated that in the year 
1957 he went to Paras Ram plaintiff and 
offered the arrears of rent, but he refused to 
accept the same. Thereafter he had also been 
going and Paras Ram plaintiff No. 3 had 
been refusing to accept the same. The defen- 
dants sent Rs. 132/- on account of arrears of 
rent from 1st January, 1956 to 31st Decem- 
ber, 1957 to Paras Ram plaintiff No. 3, but 
he refused to receive the same on 17th Octo- 
ber, 1958. vide postal money order acknow- 
ledgment Exhibit D-6. There was a shortage 
of Rs. 4/- when this amount was sent but the 
receipt of the same was also refused vide 
postal money order, Exhibit D-1. 


7. Even thereafter the defendants had 
been tendering the amount to Paras Ram 
plaintiff, but he refused to accept the rent. 
Money order for Rs. 272/- as arrears of rent 
for four years from ist January. 1956 to 31st 
December, 1959, was sent in March, 1960, but 
Paras Ram plaintiff No. 3 refused to re- 
ceive the same as is clear from the postal 
money order acknowledgment, Exhibit D-4. 
The defendants thereafter deposited this sum 
of Rs. 272/- in the Court under the provi- 
sions of Section 31 of the East Punjab 
Relief of Indebtedness Act, on 20th March, 
1960, and the treasury chalan regarding the 
same is Exhibit D-7. 

8. The learned counsel for the ap- 
pellants contended that it was the duty of 
tbe defendants to have offered the house tax 
and other taxes levied on this property in 
the year 1956, and . since those amounts 
were not tendered, therefore, this tender was 
not proper and was rightly refused by the 
plaintiffs. It is correct that according to 
the terms of the lease, Exhibit P-2, dated 
12th January, 1947, the defendants were liable 
to pay the house tax and other taxes levied 
on this property, but it was the duty of the 
plaintiffs to intimate the defendants the 
amount of such taxes levied on this property 
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and paid by them to the authorities. There 
is no evidence on the file to show that any 
such intimation was given to the defendants 
and they refused to make the payment. Con- 
sequently the refusal to accept the rent by 
the plaintiffs was not justified. 


9. The defendants made an applica- 
tion on 21st December, 1960, in the trial 
Court that they were ready to make the pay- 
ments of the sum of Rs. 136/- on account of 
arrears for the year, 1960-61 in addition to 
Rs. 272/- which they had already deposited 
on account of rent for four years from the 
years 1956 to 1959, besides Rs, 30/- on ac- 
count of interest, Rs. 25/- on account of 
house tax and Rs. 40/- on account of cost 
of the suit. But the plaintiffs refused to ac- 
cept this amount. After the decision of the 
case the defendants deposited Rs. 130.40 on 
account of cost of the suit and interest and 
house tax. But the plaintiffs refused to ac- 
cept the same and notice was served upon 
them by the Court. Even in their written 
statements the defendants expressed readi- 
ness to pay the taxes if the plaintiffs had 
actually paid the same. In Namdeo Lokman 
Lodhi v. Narmadabai, AIR 1953 SC 228, it 
was observed (para 23 at p. 233) as under: 


“That Sections 105 to 116 of the Trans- 
fer of Property Act give statutory recogni- 
tion to principles of justice, equity and good 
conscience and they are applicable also to 
cases which are not governed by the provi- 
sions of that Act.” 


10. Although the Transfer of Pro- 
perty Act is not applicable to the State of 
Haryana yet the principles embodied in Sec- 
tions 105 to 116 of the Transfer of Property 
Act, are applicable. 


11. Section 114 of the Transfer of 
Property Act lays down that when the lease 
of immovable property has been determined 
by forfeiture for non-payment of rent and 
the lessor sues to eject the lessee, if at the 
bearing of the suit lessee pays or tenders the 
lessor the rent in arrear, together with interest 
thereon and his full cost of the suit or gives 
such security as the Court thinks sufficient 
for making such payment within 15 days, 
the Court may, in Heu of making a decree 
for ejectment pass an order relieving the 
lessee against the forfeiture: and thereupon 
the lessee shall hold the property leased as if 
the forfeiture had not occurred. 


12. In Lala Praduman Kumar R. S. 
v. Virendra Goyal, (1969) 2 SCA 242 = (AIR 
1969 SC 1349) it was held as under :— 

“The appellate Court has jurisdiction, 
under Section 114 of the Transfer of Pro- 
perty Act, 1882, to relieve the tenant in 
default against forfeiture. The passing of a 
decree in ejectment against the tenant by the 
Court of first instance does not take away 
the jurisdiction of the appellate Court to 
grant equitable relief.” 
Similar was the law laid down in Namdeo 
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Lokman Lodhi’s case AIR 1953 SC 228 
(supra). 

13. In the instant case the defen- 
dants had been ready and willing to pay the 
arrears of rent and the house tax to the 
plaintiffs regularly. There was no dispute 
regarding payment of arrears of rent from 
12th January, 1947 to 31st December, 1955. 
It appears that in the year, 1956, house tax 
- and other special assessments were levied and 
the plaintiffs refused to accept the arrears of 
rent although offered by the defendants 
simply on the plea that they had not offered 
to pay the arrears of house tax. The plea of 
the defendants was that they were not told 
as to what was the amount of house tax 
assessed on the property which had been paid 
by the plaintiffs to the authorities concerned 
and therefore they could not make payment. 


_ It is significant that after Ist January, 
1956, the plaintiffs did not give any notice to 
the defendants that so much amount was due 
from them on account of arrears of house 
tax and other taxes levied on the prop 
This suit was instituted on 28th June, 
The defendants were ready and willing to 
pay all the arrears of rent, the arrears of 
house tax, interest thereon and the cost of 
the application to the plaintiffs, but they 
refused to accept the same. As a matter 
of fact they had not committed any default 
in making the payment of the arrears of rent 
and therefore no forfeiture of lease took 
place. If the lessors refused to accept the 
arrears of rent they cannot take. advantage 
of their own fault and claim. forfeiture of 
the lease. 


14, For all ‘these reasons it is held 
that the decision of the lower appellate Court 
that no forfeiture of the lease took place 
and that the defendants were not at fault 
and the plaintiffs are not entitled to get pos- 
session of the property is correct and is af- 
firmed. There is no force in this appeal and 
it is dismissed with costs. 

Appeal dismissed. 
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M/s. C. Raman and Co. and others, De- 
fendants-Petitioners v. M/s. Modern Motor 
Works, Plaintiff-Respondent. r 

Civil Revn. No. 1321 of 1971, D/- 29-11- 
1972 against order of Sarup Chand Gupta, 
Sub. J. ist Class, Ludhiana, D/- 15-7-1971. 

Index Nofte:— (A) Civil P. C. (1908), 
S. 10 — Identity of subject-matter — Com- 
- plete identity is mot required for application 
of S. 10. 

Brief Note :— (A) The matter in issue 
was the same in both the suits. After con- 
sidering the claims which were substantially 
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1960. - 


ALR. 


the same in both the suits and the conduct 
of the plaintiff in filing the subsequent suit 
long after (about 2 years) and as a counter 
blast to the previous suit, the subsequent suit 
was stayed in the interests of justice. AIR 
1935 Cal 1 and AJR 1953 Bom 117 and AIR 
1957 Cal 727, Rel. on; AIR 1938 Lah 502 
and AIR 1954 Punj 114 and (1966) 68 Pun 
LR 172, Distinguished. (Paras 7, 8, 12) 
Cases Referred: Chronological Paras 
(1966) 68 Pun LR 172, Golwala Preme 
Chand Bhai Kali Dass Allayawadi v. 
Kundanlal Ram Lal 10 
AIR 1957 Cal 727 = 61 Cal WN 559, 
Shorab Merwanji Modi v. Mansata 


Film Distributors . i 
AIR 1954 Punj 114 = 56 Pun LR 12, 
Bharat Nidhi Ltd. v. Shadi Lal 10 


AIR 1953 Bom 117 = 54 Bom LR 
844, Jai Hind Iron Mart v. Tulsiram 
Bhagwandas 

AIR 1948 Nag 297 = ILR (1948) Nag 
403, Laxmi Bank Ltd. v. Hari 


Kissan ll 
AIR 1938 Lah 502 == 178 Ind Cas 821, 
Roshan Din v. Mt. Malan Bibi 10 


AIR 1935 Cal 1 = ILR 61 Cal 670, 
Durgaprasad v. Kantichandra Muke 

8, 9, 11 

AIR 1920 All 70 = ILR 42 All 290, 
Wahid-un-Nessa Bibi v. Zamin Ali 
Shah 11 

A. L. Bahri, with D. N. Bahri, for Peti- 
tioners; H. L. Sibbal, Sr. Advocate with R. C. 
Setia, for Respondent. 


ORDER :— This petition for revision is 
directed against the decision of the Subordi- — 
nate Judge 1st Class, Ludhiana, rejecting the 
application of the defendants under Sec. 10 
read with Section 151 of the Code of Civil 
Procedure for stay of the suit. 


2. Messrs. C. Raman and Company, a 
partnership firm registered under the Indian 
Partnership Act and having its registered 
Office at 79, Apolo Street, Bombay, filed a 
suit against Messrs. Modern Motor Works, a 
partnership firm having its office at G. T. 
Road, Ludhiana, and its two partners, J. N. 
Gupta and R. N. Gupta. This suit was filed 
as far back as 15th November, 1968, and the 
defendants filed a written statement in the 
Bombay High Court. In this suit claim was 
made for recovery of Rs. 74,656/80 with 
future interest on Rs. 70,630.98 at the rate of 
9% per annum from the date of the suit till 
judgment and thereafter at the rate of 6% 
per annum till payment. 

3. In the plaint in the suit, it is stat- 
ed that in pursuance of an agreement dated 
26th August, 1961, entered into with Ex- 
Cello India Ltd., C. Raman and Company, 
the plaintiffs, acted as the sole selling agents 
for propeller shafts and spare parts manu- 
factured by the said company. According to 
the plaintiffs, prior to 1964, they were selling 
to the defendants as dealers and traders 
automobile parts and from 1964 onwards the 
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plaintiffs also started selling to the defendants 
propeller shafts manufactured by Ex-Cello 
India Ltd. In May, 1965, negotiations took 
place between the plaintiffs and the defen- 
dants for the appointment of the defendants 
as the distributors of the said propeller shafts 
and spare parts manufactured by the said con- 
cern for the territory of the north zone com- 
prising of Delhi, Punjab, Himachal Pradesh 
and Jammu and Kashmir. On 26th May, 
1965, the plaintiffs appointed the defendants 
in Bombay as distributors of the said propellep 
shafts and spare parts, manufactured by Ex- 
Cello India Ltd. Under this agreement, the 
defendants placed orders with the plaintiffs 
from time to time and supplied the same to 
the Delhi Office as well as the Ludhiana of- 
fice of the defendant-firm. As according to 
the plaintiffs, certain accounts were not clear- 
ed by the defendants, the plaintiffs, by their 
letter dated 29th August, 1967 informed the 
defendants that from 31st August, 1967, the 
distributorship agreement for the said propel- 
ler shafts and spare parts would stand termi- 
nated. As the disputes between the plaintiffs 
and the defendants were not settled the plain- 
tiffs filed a suit in the Bombay High Court, 
4 The defendants filed their written 
statement in the Bombay suit and controvert- 
ed the allegations of the plaintiffs and plead- 
ed that on accounts being taken between the 
plaintiffs and the defendants it will be found 
that the plaintiffs are indebted to the defen- 
dants to a large extent, for recovery of which 
the defendants proposed to file a separate 
suit. An indication was given in the written 


statement about the amounts that are alleged 


to be due by the plaintiffs to the defendants. 
In view of their statement that they will file 
a suit to recover the amount due to them, 
the defendants filed a suit on 31st August, 
1970, in the Ludhiana Court. Besides the 
plaintiffs, they impleaded Messrs. Ex-Cello 
India Ltd., Bombay, as one of the defendants 
and the other two defendants, besides Messrs. 
_C. Raman and Co., are the partners of the 
said company. 


5. The suit in the Ludhiana Court was 
for recovery of Rs. 1,82,414/- and the break 
of this amount is as follows :— 


1. Amount of outstanding claims/bills 
of the plaintiffs as detailed- in An- 
nexure ‘A’ of this plant. 

Rs. 9,223.16 


2. Amount refundable to the plaintiffs 
on account of prices of Ex-Cello 
Products charged in excess than the 
fixed prices as per details given in 
Annexure ‘B’ of this suit: 

Rs. 40,876.00 


3. Amount claimed as compensation: by 
way of damages suffered by the plain- 
tiffs in respect of stocks of Ex-Cello 
Products held by the plaintiffs on 
31-8-1967 by way of difference in the 
old rates prevailing on the date of 
termination of plaintiffs’ Zonal Dis- 


C. Raman & Co. v. Modern Motor Works (Mahajan J.) [Prs. 3-8] P. &.H. 455 


tributorship/agency and the new rates 
reduced immediately after the termi- 
nation of plaintiffs’ distributorship oc- 
casioned to the plaintiffs in consequ- 
ence of abrupt termination of their 
Distributorship. 
Rs. 82,316.00 

‘4. Compensation by way of damages on 
account of abrupt termination of 
plaintiffs’ Distributorship by defen- 
dant No. 2 A. Raman and Co.) 
without any prior notice. 

Rs. 50,000.00 

6. The present petition for revision 
has been filed against the order of the trial 
Court refusing to stay the Ludhiana suit. 

7. The learned counsel for C. Raman 
and Co., urges that the written statement in 
the Bombay High Court is virtually the plaint 
in the Ludhiana suit. However, the crux of 
the matter is that the basis of the claim by 
C. Raman and Co., in the Bombay suit and 
by Messrs. Modern Motor Works in the 
Ludhiana suit is the distributorship agree- 
ment. The question whether the distributor- 
ship agreement has been validly terminated or 
not, is a matter in issue in the Bombay suit 
and that is again a matter in ‘issue in the 
Ludhiana suit. In one sense, the contention 
of the learned counsel for the respondents 
is correct that there is no complete identity 
of the subject-matter in dispute in both the 
suits. But then if the legal position is, as is 
contended for by the-learned counsel for the 
respondents, that there must be complete 
identity of the subject-matter before Sec. 10 
of the Code of Civil Procedure: will come 
into play, the petition must fail. But if that 
is not the requirement of Section 10, the 


_ petition must succeed. 


8. In every case before Section 10 
is applied, one has to see what is the sub- 
stratum of the dispute. i.e., the substance of 
the matter has to be seen and not its form. 
It is, however, well settled that additional re- 
liefs will not take out the case from the ambit 
of Section 10, but if the two matters are so 
divergently opposed to one another that it 
cannot be said that the matter in dispute is 
substantially the same, Section 10 will not 
apply. It has been held in Durgaprasad v. 

Kantichandra Mukherji, ILR 61 Cal 670 = 
(AIR 1935 Cal 1) that. “Section 10 of the Civil 
P. C. does not prevent the Court, in its discre- 
tion, from staying the proceedings in a sub- 


' sequently instituted suit at a stage earlier than 


the actual trial. If it is satisfactorily demons~- 
trated that the second suit is ‘parallel’ to the 
first suit, then the best course for everbody 
concerned would be to put a stay upon, or 
arrest altogether, the second suit, at the ear- 
liest possible moment. The test whether a pre- 
viously instituted suit and a nage arco in- 
stituted suit are ‘parallel’ is that if the first 
was determined, the matters raised in ‘the se- 
cond suit would be res judicata by reason of 
the decision of the prior suit.” If this test 
is applied, it will be clear that items Nos. 3 
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and 4 of the claim in the Ludhiana suit would 
fall if the Bombay High Court holds that the 
distributorship agreement was validly termi- 
nated, and so far as the first two items are 
concerned, they are the counter-claims that 
arise vis-a-vis the suit filed by the plaintiff- 
frm in Bombay, i.e, C. Raman and Co. 
and these matters will also get settled when 
accounting between the parties as to what is 
due from one to the other takes place. It, 
therefore, appears that substantially the claims 
in both the suits are the same. 


8. In Jai Hind Iron Mart v. Tulsiram 
Bhagwandas, AIR 1953 Bom 117. Chagla, 
C. J. and Gajendragadkar, J., (as he then 
was), while dealing with Section 10 observed 
as follows :— 

“Section 10 does not contemplate an 
identity of issues between the two suits, nor 
does it require that the matter in issue in the 
two suits should be entirely the same or identi- 
cal. What the section requires is that the 
matter in issue in the two suits should be 
directly and substantially the same, and pro- 
per effect must be given to the language used 
by the Legislature in Section 10 that the 
identity required is a substantial identity. 
There must be an identity of the subject. 
matter, the field of controversy between the 
parties in the two suits must also be the same, 
but the identity contemplated and the field 
of controversy contemplated should not be 
identical and the same in every particular, 
but the identity and the field of controversy 
must be substantially the same.” ° 
This view is again in absolute accord with 
the view taken by the Calcutta High Court 
in Durgaprasad’s case ILR 61 Cal 670 = 
(AIR 1935 Cal 1). 

10. The learned counsel for the res- 
pondents has urged that the basic require- 
ment of Section 10 is that there must be com- 
plete identity of the subject-matter in both 
the suits and as in the present case, there 
is no such identity Section 10 will not apply. 
For his contention, he relies upon Roshan 
Din v. Mt. Malan Bibi, AIR 1938 Lah 502; 
Bharat Nidhi Ltd. Delhi v. Shadi Lal, AIR 
1954 Punj 114 and Golwala Preme Chand 
Bhai Kali Dass Allayawadi v. Kundan Lal 
Ram Lal, 1966-68 Pun LR 172. These deci- 
sions are distinguishable and do not deal with 
a situation as has arisen in the present case. 
Where there are different and independent 
transactions between the parties, a suit qua 
one transaction cannot be stayed when a suit 
qua the second transaction is filed. That was 
the case in Golwala’s case. In Bharat Nidhi’s 
case again the suifs were for two different 
periods, and in Roshan Din’s case, the suit 





related to two different periods for recovery _ 


of rent and it was held that in such circum: 
stances Section 10 would not apply. As al- 
ready said, none of these cases has any bear- 
ing so far as the facts of the present case are 
REE 

The present case is more in line 
with a decision of the Calcutta High Court 


Mangal Sein v. Sri Kishan Dass 


oo 


ATR. 


in Shorab Merwanji Modi v. Mansata Film 
Distributors, AIR 1957 Cal 727, where 
Chakravartti, C. J., who spoke for the Court, 
observed :— 

“In my view the principal matter in issue 
in the Calcutta suit is directly and substantial- 
ly in issue in the Bombay suit, which is 3 
suit previously instituted and that an unneces: 
sary publication of proceedings with the pos« 
sibility of conflicting decisions being rendered 
will occur, if the Calcutta suit is not stayed.” 
While dealing with Section 10, the learned 
Judge observed :— 

“It is true that the section speaks of 
‘same parties’, but it has been held that the 
‘same parties’ mean ‘the parties as between 
whom the matter substantially in issue has 
arisen and has to be decided? Complete 
identity of either the subject-matter or the 
parties is not required.” 


The learned Chief Justice relied on Wahid-un- 
Nessa Bibi v. Zamin Ali Shah, ILR 42 All 
290; Jai Hind Iron Mart’s case AIR 1953 
Bom 117 = ILR (1953) Bom 416 and Luxmi 
Bank Ltd. v. Hari Kissan, DLR (1948) Nag 
403, besides Durgaprasad’s case, ILR 61 Cal 
670 = (AIR 1935 Cal 1). 


12. After considering the pros and 
cons of the matter and the conduct of tha 
plaintiffs in filing the Ludhiana suit long after 
the Bombay suit, it appears to me that the 
interests of justice would be best served by 
staying the Ludhiana suit. The Bombay suit 
was filed as far back as 15th November, 1968. 
The written statement was filed by the defen- 
dants in that suit on 12th November, 1969 
and the Ludhiana suit was filed on 31st 
August, 1970, it seems, as a counter blast to 
the Bombay suit. 

13. For the reasons recorded’ above, I 
allow this petition, quash the order of the 
learned Subordinate Judge and direct that the 
Ludhiana suit be stayed till the Bombay suit 
is disposed of. The petitioner will be entitled 
to its costs, 

Petition allowed. 
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Mangal Sein, Petitioner v: Sri Kishan Dass 
and others, Respondents. 
Election Petn. No. 38 of 1972, D/- 24-10- 
72. 


Index Note :— (A) Representation of the 
People Act (1951), S. 123 (1) — Corrupt prac- 
tice — Specific allegation of accepting grati- 
fication from returned candidate for with- 
drawal from contest amounts to allegation of 
corrupt practice. (Paras 17, 18) 

Index Note :— (B) Representation of the 
People Act (1951), Sec. 123 (1) — Offer of 
gratification — Mere offer by retarned can- 
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didate to another would not be corrupt prac- 
tice so far as other person is concerned. 


Brief Note:— (B) The mere fact that 
the returned candidate is guilty of corrupt 
practice will not make it a corrupt practice 
vis-a-vis the other person under Section 123 
(1) (a). For that purpose, recourse has to 
be made to Section 123 (1) (b). (Para 19) 

Index Note :— (C) Representation of the 
People Act (1951), S. 82 (b) read with S. 86 
— Election petition — Candidate charged of 
corrupt practice mot impleaded — No ground 
made out to permit amendment for deleting 
such allegation — Petition must fail. 

Brief Note :— (C) The allegation of cor- 
gupt practice was allegedly decided to be 
dropped. But no positive conclusion could 
be drawn that the allegation remained in the 
original petition by inadvertence. (The can- 
didate’s name was scored off in some of the 
copies of the petition but not in the original 
resulting in considerable divergence in the 
copies and the original). Moreover, it is the 
original petition and not the copies that has 
to be looked at and an amendment of elec- 
tion petition is not permissible. Since the 
petition did not comply with the provisions of 
Section 82 (b) the petition deserves dismissal 
under Section 86. 1969 SC 872, 
Followed. (Paras 22, 25, 29, 31, 32, 33) 


Index Note :— (D) Representation of the 
People Act (1951), S. 81 (3) — Discrepancies 
im original petition amd copies attested imis- 
leading — Petition deserves dismissal under 
S. 86 (1). AIR 1971 SC 342, Followed. 

(Para 40) 

Cases Referred : Chronological Parag 
AIR 1971 SC 342 = (1970) 2 SCC 411 
= (1971) 1 SCR 821, Jagat Kishore 
Prasad Narain Singh v. Rajendra 

Kumar Poddar 39 
AIR 1969 SC 872 = (1969) 1 SCR 
679, K. Venkateswara Rao v. Beekam 

Narasimha Reddi X 30 
AIR 1964 SC 1545 = (1964) 3 SCR 
573, Murarka Radhey Shyam Ram 

Kumar v. Roop Singh Rathora 39 
AIR 1964 SC 1027 = (1964) 6 SCR 
213, Ch, Subbarao v. Member of 

Election Tribunal 39 

R. P. Bansal, for Petitioner; Bakhta- 
war Singh with M. S. Liberhan (for No. 1), 
H. S. Sawhney (for No. 2) and S. K. Lamba 
(for No. 3), for Respondents. 


JUDGMENT: The petitioner Shri 
Mangal Sein has called in question the elec- 
tion of Shri Sri Kishan Dass to the Haryana 
Legislative Assembly from Rohtak constitu- 
ency by an election petition filed under Sec- 
tion 81 and Section 100 of the Representation 
of the People Act, 1951 (hereinafter referred 
to as the Act). 

2. A notification was issued under 
Section 15 of the Act. This notification was 
published in the Official Gazette on 4th 
February, 1972. The notification called upon 
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all the Assembly constituencies in the State of 
Haryana to elect members to the Haryana 
Legislative Assembly in accordance with the 
provisions of the Act and the rules and orders 
made thereunder. By another notification 
published in the Official Gazette under Sec- 
tion 30 of the Act, the Election Commission 
fixed 11th of February, 1972 as the last date 
for filing the nomination papers. 13th of 
February, 1972, was fixed as the date for the 
scrutiny of the said nominations. The nomi- 
nations could be withdrawn by the 14th of 
February, 1972. The poll was to take place 
on lith March, 1972. 

3. The petitioner Shri Mangal Sein, 
the returned candidate Shri Sri Kishan Dass, 
Shri Om Parkash Saini, Shri Man Singh, Shri 
Ved Parkash, Shri Balwan Singh, Shri Govind 
Lal, Shri Om Parkash (Harijan), Shri Ishwar, 
Shri Mansa, Shri Hari Mohan, Sbri Ram 
Sarup, Shri Parma Nand Tuli and Shri Balbir 
Singh filed their nomination papers from the 
Rohtak Legislative Assembly constituency 
No. 40. The Returning Officer rejected the 
nomination paper of Shri Balbir Singh. The 
following candidates withdrew their candida- 
ture on the date fixed for the withdrawal of 
the nomination papers :— : 

hri Man Singh, 

Shri Om Parkash Saini, 

. Shri Ishwar, 

Shri Mansa, 

. Shri Om Parkash Harijan, 

Shri Hari Mohan, 

Shri Ram Sarup, and 

. Sbri Parma Nand Tuli. 

The application for withdrawal made by 
these candidates was accepted, thus leaving 
Shri Mangal Sein, Shri Sri Kishan Dass, Shri 
Ved Parkash, Shri Balwan Singh and Shri 
Govind Lal in the field. The real contest was 
between Shri Sri Kishan Dass and Shri 
Mangal Sein. Shri Mangal Sein was contest- 
ing on Jan Sangh ticket, whereas Shri Sri 
Kishan Dass was contesting on the Congress 
ticket. As a result of the poll, Shri Sri 
Kishan Dass was elected as he secured 
24,879 votes. Shri Mangal Sein polled 
21,057 votes. The other contesting candidates 
forfeited their securities. 


4. The present petition has been filed 
by Shri Mangal Sein calling in question the 
election of the returned candidate Shri Sri 
Kishan Dass. This petition was filed on 26th 
April, 1972, on the last date of limitation. 
The petitioner impleaded Shri Sri Kishan 
Dass, Shri Om Parkash Saini, Shri Man 
Singh, Shri Om Parkash Harijan, Shri Iswar, 
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Shri Mansa, Shri Ved Parkash and Shri 
Govind Lal as respondents. Shri Ram 
Sarup who was a candidate was not 


impleaded. The petition was presented per- 
sonally at 3.40 P. M. by Shri K. S. Kanwar, 
Advocate, counsel for the petitioner. It now 
transpires that at the time when the petition 
was presented, it was accompanied by eight 
copies of the petition, whereas the rules 
framed by this Court requires seventeen 
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copies of the petition. The petition was 
ordered to be put up for scrutiny on 15th 
May, 1972. On the 15th May, 1972, the 
Deputy Registrar opined that the petition 
seems to be in order. He directed notices 
to issue to the respondents and the case was 
to be laid before a nominated Judge for scru- 
tiny of service on 22nd May, 1972, and for 
settlement of issues on 26th May. 1972. 


5. On the 5th of June, 1972, an ap- 
plication was filed by the petitioner under 
Section 151 of the Code of Civil Procedure 
alleging :— 

“that now it has come to the know- 
Iedge of the petitioner that some copies of 
the petition served on the respondents bear 
the signatures of the counsel only and does 
not bear his signature. The mistake seems 
to be a bona fide mistake and the same es- 
caped notice even at the time of scrutiny 
by the Registrar. Had this defect been 
noticed at that time, the same could be recti- 
fied under Rule 14 of the Rules framed by 
this Hon’ble Court in this behalf and con- 
tained in Chapter 4-GG High Court Rules 
and Orders Vol. V.” 


The ultimate prayer in the petition was that 
the attached copy of the election petition 
may be ordered to be served on each of the 
tespondents per registered post. Notice of 
this application was given to the respondent 
for 10th of July, 1972. This application was 
supported by an affidavit of that date. -On 
the 3rd of July, 1972, the returned candidate 
filed his reply to this application and prayed 
that the application be dismissed. On the 
10th of July, 1972, I rejected this applica- 
tion. 

6. The written statement by the re- 
turned candidate was filed on 10th July, 
1972, and a copy of it had already been sup- 
plied to Shri Sri Chand Goyal, Advocate, 
counsel for the petitioner, on 7th July, 1972. 
In addition to the written statement by the 
returned candidate, Shri Om Parkash Saini 
respondent No. 2 and Shri Man Singh res- 
pondent No. 3 filed their written statements. 
They supported the petitioner. 


7. On the 18th of July, 1972, the peti- 
tioner filed another application under O. 6, 
Rule 17, and Section 151 of the Code of 
Civil Procedure, for amendment of the elec- 
tion petition. The relevant paragraphs of 
this petition are 2, 3, 4 and 5 and are repro- 
duced below:-— 

“2. That on a careful reading of his 
Election Petition the petitioner has found that 
some typographical- es of accidental 
character have occurred in the Election Peti- 
tion. This has now been pointed out by Res- 
pondent No. 1 also in his written statement. 
To obviate the difficulty which may arise on 
account of such mistakes continuing in the 
Election Petition and to keep the records 
straight and to avoid confusion, the petitioner 
felt advised to remove such mistakes by 
making appropriate amendment to the Elec- 
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tion Petition. The mistakes so occurred are 
as under:— 

3. In the third line from the bottom ap- 
pearing at page 9 and as contained in para- 
graph 11 (e) @ of the Election Petition the 
word ‘six’ has been stated instead of the 
word ‘five’. In this clause names of five spe- 
cific persons have been given. Reference has 
been made only to those five persons. This 
fact has been so stated in the earlier part of 
this clause at two places. 


4. That the petitioner filed 8 copies 
duly attested by bim to be true copies under 
his own signatures along with the Election 
Petition and filed 9 copies of the Election 
Fetition duly signed by his counsel. In this 
manner 17 copies in all were filed along with 
the Election Petition. This was besides the 
main Election Petition which was filed in this 
Hon’ble Court duly signed and verified by 
the petitioner. 

5. That as the petitioner was required 
to file only 8 copies of the Election Petition 
with the attestation of the copies as true 
copies under his signatures, the petitioner 
made a statement to that effect in the Elec- 
tion Petition itself. The petitioner stated that 
the petition was being accompanied by 8 copies 
duly attested by the petitioner under his sig- 
natures to be true copies of the petition but 
instead of the figure ‘8’ the figure ‘3’ was 
typed by inadvertence. The figure ‘3’ ap- 
pearing in paragraph 14 of the Petition de- 
serves to be substituted by the figure ‘8’”. 
This application was put up before me on 
the 19th of July, 1972, and I passed the fol- 
lowing order:— 

“So far as the prayer in paragraph 3 is 
concerned, it is otiose because in the origi- 
nal petition what is sought to be substituted 
by amendment already exists. With regard 
to the prayer, in paragraph 4 the prayer is 
that instead of digit ‘3’ digit ‘8’ be substitut- 
ed in paragraph 14 of the Election Petition. 
It is stated in paragraph 4 of the amendment 
application that the petitioner under his sig- 
natures, filed 8 copies of the petition. duly 
attested by him. However, instead of stating 
8 copies in the relevant para of the Election 
Petition, only three were stated. This prayer 
is of an inconsequential nature. The learned 
counsel states that originally he filed 8 copies. 
Tf that is so, the office record will prove it. 
The petitioner in that situation will not be 
nee affected.” 


On the 19th of July, 1972, I fram- 
ed T following preliminary issues:— 

“i, Whether Ram Sarup is a necessary 
party on account of allegations contained in 
para 9 and sub-para (c) clause 1 of para 
No. 11 of the petition. If so, with what cf- 
fect? 

2. Whether the petitioner is guilty of non- 
compliance of Rule 12 (f) of the rules framed 
by the High Court and Section 81, and if 
so, with what effect? 
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3. Whether the copy of the petition 
served on respondent No. 1 is incorrect 
copy as alleged in Para 3 of the preliminary 
objection in the written statement and if so, 
with what effect? 

4, Whether the verification of the peti- 
tion is not in accordance with the rules 
framed by the High Court, and if so, with 

. what effect? 

5. Whether the affidavit in support of 
the allegations of corrupt practice is defec- 
tive and if so, with what effect? 

6. Whether the annexures A and B to 
the petition are not correctly and properly 
verified, and if so, with what effect? 


7. Whether the copies of annexures A 
and B attached with the copies of the peti- 
tion are not true to their originals, and if 
so, with what effect? 


8. Whether copies of Annexures A, B, 
C-1 and D-1 have been furnished by the peti- 
tioner to the respondent and if not, with what 
effect? 


9. Whether the allegations of corrupt 
practices contained in paras 9, 11 (a) to (d), 
(e), @ to ii), () (@ @ to (iii), (h) (D 8 
to (v), 0), (K), (©), GM), N), (O) and (P 
are vague and not specific and lack material 
particulars, and if so, with what effect? 


10. Whether Shri Balbir Singh is a ne- 
cessary or a proper party to the petition. If 
so, with what effect?” 


I directed evidence on preliminary issues to 
be led on 2ist August, 1972. The evidence 
was recorded on 21st August, 1972, and then 
on 7th September, 1972. Between 2ist 
August, 1972 and 7th September, 1972, an- 
other application under Order 6, Rule 17 and 
Section 151 of the Code of Civil Procedure 
was made by the petitioner on 2nd Septem- 
ber, 1972. A copy of this petition was hand- 
ed over to the counsel for the returned can- 
didate. This application was placed before 
me on 4th September, 1972, and I issued 
notice for 7th September, 1972. On 7th Sep- 
tember, 1972, the returned candidate filed his 
teply dated 6th September, 1972, to this ap- 
plication. The evidence on preliminary issues 
was closed on 7th September, 1972, and the 
case was placed for hearing before me on 
28th September, 1972. 


9, After I had heard arguments on 
the first three issues, I came to the conclu- 
sion that this petition must fail because I 
must return findings on the first and the third 
issue in favour of the returned candidate. It 
is in this situation that I decided not to hear 
the parties on the remaining preliminary 
issues. As a consequence of this order, the 
application under Order 6, Rule 17 and Sec- 
tion 151 of the Code of Civil Procedure, 
filed on 2nd of September, 1972, will also 
stand disposed of. 
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10. I now proceed to record my find- 
ings on Issues 1 to 3: 

Issue No. is 

11. Before I proceed to deal with 
this issue, it will be proper to set out fhe 
contention raised by the counsel for the re- 
turned candidate. The contention is that 
Shri Ram Sarup was a candidate. In the 
election petition an allegation of corrupt 
practice has been made against him. He bas 
not been impleaded as a party to the elec- 
tion petition in spite of Section 82 (b) of the 
Act and, therefore, the petition must be dis- 
missed in view of Section 86 (1) of the Act. 


12. In reply, the learned counsel for 
the petitioner contends that there is no 
allegation of corrupt practice in the petition 
against Shri Ram Sarup. The only allega- 
tion where Shri Ram Sarup figures is the 
allegation relating to the incurring of ex- 
penditure by the returned candidate over 
and above the expenditure authorised by 
Section 77 of the Act. Thus, the returned 
candidate is guilty of a corrupt practice 
within the meaning of Section 123 (6) of the 
Act. He further contends that even if it is 


-held that there is an allegation of corrupt 


practice against Shri Ram Sarup in the 
election petition, that allegation was made 
inadvertently and by a bona fide mistake. The 
petitioner initially had a mind to make an 
allegation of corrupt practice against Shri 
Ram Sarup. But before filing the election 
petition he had received information from 
Maya Krishan that the information supplied 
to the petitioner that Shri Ram Sarup was 
guilty of a corrupt practice was incorrect. 
Therefore, before filing the election petition, 
it was decided to drop the charges of corrupt 
practice against Shri Ram Sarup and this 
contention is sought to be supported by re- 
ference to the copies of the election peti- 
tion originally filed and those filed later with 
the first application under O. 6, Rule 17, and 
Section 151 of the Code of Civil Procedure. 


13. Before examining the respective 
contentions, it will be proper to set out the 
relevant parts of the petition, the written 
statement and the replication. The sequence 
of events as they have occurred during the 
a of this petition, I have already advert- 
ed to. 


14, The allegations of corrupt prac- 
tice, according to the learned counsel for the 
returned candidate, against Shri Ram Sarup 
are made in paragraphs 9 and 11 D © (b). 
These paragraphs are reproduced below for 
facility of reference :— 


“9, That it was respondent No. 1 and/or 
his agents or other persons acting with his 
consent who committed the act of bribery 
as defined in Section 123 (1) of the Act by 
making offer or promise of gratification to 
candidates mentioned hereunder with the 
object directly or indirectly of inducing 
to withdraw from being candidates at the 
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election in question. Their names are given 
below :— 

(i) Shri Man Singh 

(i) Shri Om Parkash (Saini) 

Gii) Shri Om Parkash (Harijan) 

(iv) Shri Ishwar 

(v) Shri Mansa 

(vi) Shri Ram Sarup. 

11. That the election of respondent 
No. 1 is liable to be set aside and held 
void under Section 100 of the Act on vari- 
ous grounds appearing hereunder :— 

x x x x x x 

@ That the respondent No. 1 incurred 
or authorised incurrence of expenditure be- 
yond the prescribed limit in contravention 
of Section 77 of the Act and thereby com- 
mitted a corrupt practice falling under Sec- 
tion 123 (6) of the Act........sccccscesseee Some 
of the items of expenditure amongst others 
are given below :— 

G) Amount paid by way of bribery to 
various candidates in consideration of their 
withdrawal of their candidature from the 
election in question is :— 

(a) Amount of Rs. 10,000/- paid to Shri 
Man Singh, 

(b) A sum of Rs. 2,000/- was paid to 
Shri Ram Sarup. 

(c) A sum of Rs. 3,000/- was paid to 
Sbri Om Parkash Saini. 
oe ae Om Parkash Harijan was paid Rupees 

(e) Shri Mansa and Ishwar were paid a 
sum of Rs. 2,000/- each. 

() A sum of Rs. 10,000-- was paid to 
Shri Ved Parkash. 

So, a sum of Rs. 30,000/- was spent in 
this respect.” . 

13. In the written statement the 
reply to these paragraphs is as follows:— 

“9. In reply to para No. 9 of the Elec- 
tion Petition, it is submitted that neither the 
Answering Respondent. nor his agents nor 
any other person with the consent of the 
Answering Respondent committed any act 
of bribery as defined in Section 123 (i) of 
the Act. The answering Respondent did not 
appoint any agent nor consented to any other 


persons to do any illegal act on his behalf, - 


The allegation is vague and indefinite and 
teiteration of the provisions of law contain- 
ed in Section 123 (i) of the Act but not spe- 
cific. It is also incorrect that the Answer- 
ing Respondent offered or extended promise 
of gratification to candidates Nos. (i) to (vi) 
given in para No. 9 of the petition with the 
object directly or indirectly to induce them 
to withdraw their candidature at the elec- 
tion. 

11. Para No. 11 of the Election Petition 
is incorrect, therefore not admitted. - The 
teply to the grounds given ad seriatim here- 
under:— 

@ In reply to sub-para (D) it is submit- 
ted that the answering respondent neither in- 
curred nor authorised incurring of expendi- 
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ture beyond the prescribed limit ïn contra- 
vention of the provisions of Section 77 of 
the Representation of the People Act 1951 
(No. 43 of 1951). It is incorrect that the 
Answering Respondent committed any cor- 
rupt practice as provided by Section 123 (6) 
of the Act 

G) Clause (i) is already denied and not 
a single penny was paid to any of the per- 
sons, named for the withdrawal of their can- 
didature.” 

16. In the replication the petitioner 
has made the following averments with re- 
gard to these paragraphs:— 

“9, Contents of paragraph 9 of the writ- 
ten statement are wrong and denied. Con- 
tents of the corresponding paragraph of the 
petition are re-affirmed as correct. Respon- 
dent No. 1 is guilty of having committed 
various corrupt practices as indicated in the 
petitioner’s election petition by himself and 
through his agents. 


11 Œ. That the contents of paragraph 
@ of the written statement are wrong and. 
denied, the contents of paragraph (1) of the 
petition are reiterated as correct. Respon- 
dent is guilty of the provision of corrupt 
practice as provided by Section 123 (6) of the 
Representation of the People Act......4I1 the 
items of expenditure incurred by the respon- 
dent as indicated in written statement were 
either incurred by him or authorised to be 
incurred by him. Respondent No. 1 has 
falsely denied such incurrence of expenditure 
in his written statement contents of cls. 1 to 
5 of written statement are denied. 


The respondent No. 1 spent money in 
connection with his election compaign him- 
self and through his election agents in his 
own name as well as in the name of City 
Congress Committee. Name of the City Con- 
gress Committee is only a disguise.” 


17. I first propose to deal with the 
question whether the allegations in the afore- 
said paragraphs against Shri Ram Sarup 
amount to a corrupt practice within the mean- 
ing of Section 123 (1) of the Act. The rele- 
vant part of this provision is in the follow- 
ing terms:— 

“123. The following shall be deemed to 
fe corrupt practices for the purposes of this 

ct:— 

(1) ‘Bribery’, that is to say, — 

- (A) any gift, offer or promise by a ean- 
didate or his agent or by any other person 
with the consent of a candidate or his elec- 
tion agent of any gratification, to any person 
whomsoever, with the object, directly or in- 
directly of inducing— 

(a) a person to stand or not to stand 
as, or to withdraw or not to withdraw from 
being a candidate at an election. or 


(b) 

(B) the receipt of, or agreement to re- 
ceive, any gratification, whether as a motive 
or a reward— 


eseeseasosss 
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(a) by a person for standing or not 
standing as, or for withdrawing or not with- 
drawing from being, 2 candidate; or 


It is clear that in paragraph 9 
Shri Ram Sarup’s name is mentioned and in 
paragraph 11 Œ (i) a specific allegation is 
made thaf Shri Ram Sarup accepted Rupees 
2,000/- from the returned candidate and with- 
drew from the contest. It is no doubt true 
that the allegation in paragraph 11 Œ) @ is 
made with reference to a corrupt practice 
within the meaning of Section 123 (6), but 
keeping in view the relevant provisions of 
Section 99 of the Act, which are in the fol- 
lowing terms:— 

“99, (1) At the time of making an order 
under Section 98 the High Court shall also 
make an order— 


(a) where any charge is made in the peti- 
tion of any corrupt practice having been 
committed at the election, recording — 


(i) a finding whether any corrupt practice 
has or has not been proved to. have been 
committed at the election, and the nature of. 
that corrupt practice; and 


(ii) the names of all persons, if any, 
who have been proved at the trial to have 
been guilty of any corrupt practice and the 
cae of that practice; and 


eecoencces ssassosaasoses 9 


it will be clear that there is no escape 
from the conclusion that an allegation of 
corrupt practice has been made against 
Shri Ram Sarup. Therefore, for the reasons 
recorded above, I repel the contention of the 
learned counsel for the petitioner that there 
is no allegation of corrupt practice against 
Shri Ram Sarup in the election petition. 
What I have said above is supported by the 
persistent effort on the part of the petitioner 
to get rid of the allegations made in para- 
graphs 9 and 11 (D) (i) on the ground that 
he had decided not to make any allegation 
of corrupt practice against Shri Ram Sarup 
before filing the election petition on 26th of 
April, 1972. It is now this part of the argu- 
ment which I propose to examine, whether the 
petitioner is entitled to ask for amendment 
of the election petition so as to delete the 


allegation of corrupt practice against Shri 
Ram Sarup. 
19. The contention of the learned 


counsel for the respondent that the allega- 
tions in paragraph 9 of the petition by them- 
selves, apart from paragraph 11 @ @, 
amount to a corrupt practice within the 
meaning of Section 123 (1) (A) cannot be 
accepted in view of the different phraseology 
used in Sections 123 (1) (A) and 123 (1) (B). 
The mere offer of illegal gratitication by the 
returned candidate to another person would 
not be a corrupt practice so far as the other 
person is concerned. In order to bring into 
play Section 82 (b), the mere fact that the 
returned candidate is guilty of corrupt prac- 
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tice will not make it a corrupt practice vis-a- 
vis the other person under clause (A) of 
Section 123 (1). For that purpose. recourse 
will have to be made to clause (B). In 
clause (B), the receipt of, or agreement to 
receive, any gratification by a person includ- 
ing any other candidate is a corrupt practice 
so far as he is concerned. If this construc- 
tion is not accepted, then clause (B) becomes 
redundant. I am, therefore, not persuaded 
to hold that paragraph 9 constitutes a cor- 
rupt practice so far as Shri Ram Sarup is 
concerned. In fact, the learned counsel for 
the returned candidate did not seriously press 
this point. 

26. There is no doubt that in the peti- 
tion as presented, an allegation of corrupt 
practice occurs against Shri Ram Sarup in 
paragraph 11 (Œ (i). It is maintained by 
the learned counsel for the petitioner that 
before filing the petition it was decided not 
to make any allegation of corrupt practice 
against Shri Ram Sarup, and necessary cor- 
rections were made in the petition and the 
copies. ‘This stand is supported by the testi- 
mony of Shri Mangal Sein petitioner P. W. 4, 
and Shri Malook Singh, counsel for the peti- 
tioner P. W. 5. To corroborate their testi- 
mony, the copies served on the other respon- 
dents have been got produced, but not all of 
them. The factual position that emerges is 
this: As already stated, in the original peti- 
tion, there is a clear allegation of corrupt 
practice against Shri Ram Sarup. The peti- 
tioner relies on copies of the election petition, 
Exhibits P. W. 2/1, P. W. 4/1, P. W. 4/2, 
P. W. 4/3, P. W 4/4, P. W. 4/5, P. W. 4/6, 
P. W. 4/8, P. W. 4/9, P. W. 5/1 and 
P. W. 5/2, for the contention that by mistake 
and inadvertence paragraph 9 and paragraph 
11 Œ @ of the original petition were not 
corrected so as to exclude the name of Shri 
Ram Sarup. It is further maintained that ım 
the aforesaid paragraphs, if the tctalling 13 
done, it comes to Rs. 32,000/-, whereas the 
total is mentioned as Rs. 30,000/-. There- 
fore, the name of Shri Ram Sarup was in- 
tended to be excluded. 


21. The position that emerges from 
be study of the above exhibits is as fol- 
ows:— 


(i) Paragraph 9 in Exhibits P. W. 2/1, 
P. W. 4/3, P. W. 4/4, P. W: 4/6. P. W. 4/8. 
P. W. 4/9 and P. W. 5/2 is identical with 
paragraph 9 of the original petition. 

(ii) Paragraph 11 (D (Gi) in Exhibit P. W, 
4/6 is identical with paragraph 11 (D (i) io 
the original petition. 

Gii) Paragraph 9 has been altzred by 
striking out Shri Ram Sarup’s name with ink 
cio P. W. 4/1, P. W. 4/5 and P. W. 

Gy) In paragraph 11 (D ti) of Exhivits 
P. W. 2/1, P. W. 4/1, P. W. 4/3, P. W. 4/4, 
P. W. 4/5. and P. W. 5/2, the clause relaimg 
R Shri Ram Sarup has včen scorea off with 
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(v) In paragraph 11 @ (i) of Exhibits 
P. W. 4/2, P. W. 4/8, P. W. 4/9, and P. W. 
5/1 the clause relating to Shri Ram Sarup 
has not been typed. i 

(vi) In paragraph 11 @ @, in Exhibit 
P. W. 2/1, clause relating to Shri Ram 
Sarup has been scored off by pen and ink 
but the serial numbering has not been 
corrected. 2 


22. It will appear from the above 
analysis that no positive finding can be given 
that the intention to start with was to delete 
the name of Shri Ram Sarup. I am forced 
to this conclusion by the fact that the peti- 
tioner Mangal Sein as P. W. 4 admitted that 
before the petition and the copies were filed, 
the correction had been made. The peti- 
tioner had read the original petition as well 
as the copies and had compared the original 
with the copies. The information that the 
charge of corrupt practice originally sought 
to be made against Shri Ram Sarup was 
false was received by the petitioner when he 
was reading the petition and it was at that 
stage that it was decided to drop the charge 


of corrupt practice against Shri Ram Sarup. 


The petitioner’s testimony does not rest here. 
He satisfied himself that there was no allega- 
tion of corrupt practice made against Shri 
Ram Sarup in the petition. He categorically 
stated that he cut down the allegations of 
corrupt practice against Shri Ram Sarup. 
When his attention was drawn to the said 
allegations, his explanation was that by 
mistake they were not scored off. Thakar 
Malook Singh, Advocate. P. W. 5, admitted 
that he made corrections in the copies of 
the petition, but as the time was short, he 
may have omitted to do so in places where 
Shri Ram Sarup’s name still occurs and has 
mot been deleted. In fact, the learned 
counsel was put in a precarious position 
when the matter came to Exhibits P. W. 5/1 
and P. W. 5/2. Exhibit P. W. 5/2, was 
typed from Exhibit P. W. 5/1, and curiously 
enough, the correction in Exhibit P. W. 5/1, 
is not mentioned in Exhibit P. W. 5/2. 


23. To say the least, I am not satis- 
fied with the testimony of either Shri Mangal 
Sein P. W. 4 or Thakar Malook Singh 
P. W 5, and I-cannot believe the story set up 
that the allegation against Shri Ram Sarup 
was in fact dropped and it has inadvertently 
appeared in the election petition. the explana- 
tion that in paragraph 11 (D G), the tetal 
is Rupees 30,090/- whereas it should have 
been Rupees 32,000/- if the amount paid to 
Shri Ram Sarup was included therein, is 
xo’ conclusive. In one of the items, Rupees 
2000/- each is said to have been paid to two 
persons, and while counting that, Rs. 2,000/- 
was not counted as Rs. 4,000/- as it should 
have ween. Therefore, no conclusive argu- 
ment can be built on this thar the allega- 
tion in this paragraph against Shri Ram Sarup 
Temained ın the original petition oy mad- 
_ Yertence. in the veriication, paragraphs 1 to 
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10, 11 (a) to (d), (© (vii), ©, © v), (KR), N}, 
(O) and (P), 12 to 15 have been verified as 
true to knowledge and paragraphs 11 (e) @ 
to (vi), œ G) to Gv), d), ©) and (M) have 
been verified true according to the informa- 
tion received and believed to be true. In the 
affidavit accompanying the petition, in 
paragraph (a) it is stated:— 

“I have read the whole of the petition 
and have signed it after reading it and un- 
derstanding it.” 

In paragraph (d), it is stated that the “state- 
ment of fact made in paragraphs 11 @ (i) 
to V) are correct partly to my 
knowledge and also information from Shri 
Hukam Chand Goyal, Shri Maya Krishan, 
Radhey Sham Tayal, Parma Nand Tuli, ...... 

24. One more significant fact is that 
Maya Krishan has not been examined as a 
witness though his name figures in the affida- 
vit attached to the petition, but in tbe peti- 
tion his name does not figure. 

25. Shri Malook Singhalso stated 
that the final draft of the petition came to 
him on 25th April, 1972. Therefore, all .the 
copies must have been prepared along with 
the original and were in the hand of the peti- 
tioner on 26th morning. It is when the peti- 
tioner was comparing the copies and the ori- 
ginal that Maya Krishan is reported to have 
brought the information that allegations of 
corrupt practice against Shri Ram Sarup are 
false. Therefore, all that was needed to be 
done was to make the necessary corrections 
in the petition and if this had been done 
there would be no divergence in the copies 
that have been filed. The very fact that 
there is considerable divergence in the copies 
and the original and there is no 
uniformity, clearly proves that the whole 
thing was handled in a slipshod manner and 
no positive conclusion can be drawn that any 
mistake was made. 


26. The learned counsel for the peti- 
tioner relies on the following circumstances 
in support of his case:— 

(a) That the election petition was filed 
on the last date of limitation. 

(b) That as many as seventeen copies 
had to be filed. 

(c) That the entire petition and the co- 
pies were ready when the information was 
brought by Maya Krishan and then the deci- 
sion was taken to delete the name of Shri 
Ram Sarup on the 26th of April, 1972. 

(d) That the petitioner instructed his 
counsel to delete the nime of Shri Ram 
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arup. 

(e) That the first page of the petition 
was substituted. 

(8 That corrections have been made in 
the original and the copies. 

(g) That in the copies produced by res- 
pondent No. 1, the allegation in paragraph 
11 (D @ pertaining to Shri Ram Sarup is 
not there, an 
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(h) That the same has been scored out 
in Exhibits P. W. 4/1, P. W. 4/5, and P. W. 
2/1. 

27. It is significant that the allegation 
that the first page of the petition was chang- 
ed after the arrival of Maya Krishan is also 
not borne out on the evidence led in the case. 
The draft petition has not been produced. 
There is no evidence that the first page of 
the draft petition contained Shri Ram 
Sarup’s name. 

28. These circumstances, taken as a 
whole or individually, do not alter the com- 
plexion of the case. On the other hand, they 
lead to the conclusion that the allegation of 
corrupt practice against Shri Ram Sarup 
was not dropped and only when this fact 
dawned on the petitioner that the explana- 
tion now offered was invented to save the 
petition from being dismissed. 

29. The matter can be examined 
from a different stand-point. It is the origi- 
mal petition which is the document which has 
to be looked at. No amendment of the ori- 
ginal petition is permissible after the period 
of limitation to include an allegation of cor- 
rupt practice, though. of course an allega- 
tion of corrupt practice can be dropped at 
a later stage. It is quite understandable that 
the allegation of corrupt practice against Shri 
Ram Sarup was put in the petition without 
realising that if such an allegation was made 
against him he had to be impleaded as a 
party, and now the entire attempt is to drop 
that allegation. I cannot look at the copies 
to whittle down what is stated in the origi- 
nal petition. Copies have to take colour 
from the original petition, and not the origi- 
nal petition from the copies. Moreover, 
amendment of an election petition is not per- 
missible. 

34. It will be profitable at this stage 
to refer to the decision of the Supreme Court 
in K. Venkateswara Rao v. Bekkam Nara- 
simha Reddi,-AIR 1969 SC 872, which does 
help to settle the present problem. The rele- 
vant parts of the observations occur at page 
877 and are reproduced below:— 

“Even though Section 87 (1) of the Act 
Jays down that the procedure applicable to 
the trial of an. election petition shall be like 
that of the trial of a suit, the Act itself 
makes important provisions of the Code in- 
applicable to the trial of an election petition. 
Under Order 6, Rule 17, Code of Civil Pro- 
cedure, a Court of law trying the suit has 
very wide powers in the matter of allow- 
ing amendments of pleadings and all amend- 
ments which will aid the Court in disposing 
of the matters in dispuie bstween the parties 
are as a rule allowed subject to the law of 
Limitation. But Section 86 (5) of the Act 
provides for restrictions on the power of the 
High Court to allow amendments. The High 
Court is not to allow the amendment of a 
petition which will have the effect of intro- 
ducing particulars of a corrupt practice not 
previously alleged in the petition. With zes 
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gard to the addition of parties which is pos- 
sible in the case of a suit under the provi- 
sions of Order 1, Rule 10 subject to the add- 
ed party’s right to contend that the suit as 
against him was barred by limitation when 
he was impleaded, no addition of parties is 
possible in the case of an election petition 
except under the provisions of sub-section (4) 
of Section 86. Section 22 shows who are 
necessary parties .to an election petition 
which must be filed within 45 days from the 
date of election as laid down in Section 81. 
Under Section 86 (1) it is incumbent on the 
High Court to dismiss an election petition 
which does not comply with the provisions 
of Section 81 or Section 82. Again the High 
Court must dismiss an election petition is 
security for costs be not given in terms of 
Section 117 of the Act. . 

Tt is well settled that amendments to a 
petition in a civil proceeding and the addi- 
tion of parties to such a proceeding are gene- 
tally possible subject to the law of limitation. 
But an election petition stands on a different 
footing. The trial of such a petition and the 
powers of the Court in respect thereof ` 
are all circumscribed by the Act. The Indian _ 
Limitation Act of 1963 is an Act to con- 
solidate and amend the law for the limitation 
of suits and other proceedings and for pur- 
poses connected therewith. The provisions 
of this Act will apply to all Civil proceed- 
ings and some special criminal proceedings, 
which can be taken in a Court of law un- 
less the application thereof has been exclud- 
ed by any enactment; the extent of such 
application is governed by Section 29 (2) of 
the Limitation Act. In our opinion how-' 
ever the Limitation Act cannot apply to pro- 
ceedings like an election petition inasmuch 
as the Representation of the People Act is 
a complete and self-contained code which 
does not admit of the introduction of the 
principles or the provisions of law contained 
in the Indian Limitation Act,” 

31, It is also clear from the verifica- 
tion that the petitioner had made up his 
mind to make allegations of corrupt practice 
against Shri Ram Sarup. Even when an 
application was made to Court on 45th June, 
1972, for putting in additional copies oo at- 
tempt was made to compare them with the ori. 
ginal, otherwise at the earliest opportunity 
steps would have been taken to set up the 
case which has now emerged frcm evidence, 
On the 18th July, 1972, an application. was 
made under Order 6, Rule 17. Code of Civil 
Procedure, and again no attempt was made 
to get rid of paragraph 11 (D (D. fe 18 for 
the first time that on the 2nd of Septembey, 
1972, by another application for amendment, 
it was alleged that paragraph 11 11) (i) tb) 
figures in the petition by inadverisnce and by 
teason of a clerical mistake. 

I am, thereiore, clearty of thal 
view that no ground has been made out to 
permit amendment of the orgmal petten, 
No case bas been made out fos deleting the 
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allegation of corrupt practice against Shri 
Ram Sarup. The effect of Section 81, read 
with Sec. 86 of the Act, cannot be whit- 
tled down as is sought to be done by the 
petitioner in the present case. It may be 
unfortunate that serious allegations of cor- 
rupt practice against the returned candidate 
would remain untried but the law must take 
its own course, 

33. For the reasons recorded above, 
I decide Issue No. 1 against the petitioner 
and hold that the petition must fail for want 
of compliance with the provisions of Sec- 
tion 82 (b), read with Section 86 of the Act. 

Issue No. 2: . 


34. On the evidence led in the case, 
jt is difficult to hold that there is non-com- 
pliance of Rule 12 (f) of the Rules framed 
by the High Court and Section 81 of the 
Act, and even if there is any slight non-com- 
pliance it does not render the petition liable 
to dismissal. This issue was also not very 
seriously pressed by the learned counsel for 
the returned candidate. This issue is accord- 

_ ingly decided against the returned candidate. 


Issue No. 3: 


35. The learned counsel for the re- 
turned candidate has raised two contentions 
under this issue. His first contention is that 
the two copies sent to him, Exhibits P. W. 
4/8 and P. W. 4/9 have not been attested to 
be true copies under the signatures of the 
petitioner. This is so. It is, therefore, main- 
tained that there is violation of Section 81 (3) 
and the petition must fail in view of Sec- 
tion 86 of the Act. The second contention 
is that the copies supplied to the returned 
candidate are not correct copies of the origi- 
nal and, therefore, the petition is to fail in 
view of Section 86 of the Act. 


36. So far as the first contention is 
concerned, when the petition was filed in this 
Court, jt was accompanied by eight copies, 
and the office made a note that the petition 
was in order, If the eight copies had not 
been verified and signed by the petitioner, 
the office would have made a different re- 
port. According to the rules framed by this 
Court, the petitioner had to file seventeen 

(contd. on Col. 2.) 
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fn paragraph 11 (c) it is stated:— 
“Shri Balbir Singh was present before 
the Returning Officer at the time of scru- 
tiny of his nomination paper. Petitioner, 
other candidates and their agents were 
_also present at the time of scrutiny. At 
i the time of scrutiny, when it was pointed 
‘out to Shri Balbir Singh that he had 
not made mention in Col. (a) about the 
number of years of his life he had com- 
pleted, he replied that he had completed 
the age of 40 years and that he was fully 
eligible to contest the election in ques- 
tion sesse Other candidates and their 


agents, supporied the explanation of Shri 
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copies of the present case.. The remaining 
nine copies were filed later on, and it is pos- 
sible that the office sent two copies out of 
the nine copies that were filed later on, and 
in this situation, I am not prepared to pena- 
lise the petitioner. I would, therefore, repel 
the first coritention. 

37. So far as the second contention 
is concerned, the position is like this: Ac- 
cording to the petitioner and his counsel, 
nine copies out of seventeen copies of the 
petition did not bear the signature of the 


petitioner. Only on eight copies the signa- 
tures of the petitioner and his counsel were 
appended. The copies produced in Court are 


Exhibits P. W. 2/1, P. W. 4/1, P. W. 4/2, 
P. W. 4/3, P. W. 4/4, P. W. 4/5, P. W. 4/6, 
and P. W. 4/8. Shri Malook Singh produced 
his office copy Exhibit P. W. 5/1, and a copy 
Exhibit P. W. 5/2 sent with notice of appli- 
cation dated 5-6-1972, to respondent No. 1. 
it is common case that respondent No. 1 did 
not get a copy which was attested to be a 
true copy by the petitioner. However, the 
petitioner did file eight copies attested by 
him for service on the respondents who are 
eight in number, and if the office had been 
diligent, respondent No. 1 would have got a ` 
copy duly attested by the petitioner. The 
copies produced and Exhibited in the case 
which are attested by the petitioner are Exhi- 
bits P. W. 4/1, P. W. 4/2, P. W. 4/3, P. W. 
4/4, P. W. 4/5, P. W. 4/6 and P. W. 5/2. 
Copies Exhibits P. W. 4/1 and P. W. 4/2 
were served on Shri Om Parkash Harijan. 
P. W. 4/3 was served on Shri Ved Parkash 
and so also Exhibit P. W. 4/4. Exhibit 
P. W. 4/5 was served on Shri Gobind Lal 
Satyarthi. Only Exhibit P. W. 5/2 was sent 
to the returned candidate. Exhibit P. W. 4/6 


` was produced by the petitioner. 


38. It will be clear from the various 
copies signed by the petitioner, produced in 
the case that there is material difference be- 
tween the original and the signed copies. To 
illustrate this, I am reproducing below the 
relevant parts of the original petition and 
the corresponding parts of the copy Exhibit 
P. W. 4/2. The portions underlined in the 
original petition as well as in the copy indi- 
cate the difference between the two:— 


EXHIBIT P. W. 4/2 
In paragraph 11 (c) it is thus stated:— 


“Shri Balbir Singh was present before 
the Returning Officer at the time of scru- 
tiny of his nomination paper. Petitioner. 
other candidates and their agents were 
also present at the time of scrutiny. At 
the time of scrutiny, when it was point- 
ed out to Shri Balbir Singh that he had 
not made mention in col. (a) about the 
number of years of his life he had com- 
pleted he replied that he had completed 
the age of 40 years and that he was fully 
eligible to contest the election in ques- 
tion. sessssesoe SOME candidates and their _ 
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Balbir Singh and requested the Return- 
ing Officer to accept his nomination 
paper, but the Returning Officer, without 
giving any consideration to the explana- 
tion and the offer of Shri Balbir Singh, 
rejected his nomination paper improperly 
although Shri Balbir Singh had stated 
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agent supported the explanation of Shri 
‘Balbir Singh and requested the Return- 
ing Officer to accept his nomination 
paper, but respondent No. 1 opposed 
and the Returning Officer without giving 
any consideration to the explanation and 
the offer of Shri Balbir Singh rejected 
his nomination paper improperly al- 
though Sh. Balbir Singh had stated. 


EXHIBIT P. W. 4/6 








Paragraph 11 Œ) (i) (b): 

Ram Sarup. 

Paragraph 11 (J) (ii): 

“A public “meeting was held at Gandhi 
Camp.’ 

Paragraph 11 GQ) (vii): 

“A public meeting was also held at Jula- 
han Chowk.” 


39. It will appear from the compari- 
son of the original with the copy that the 
differences are not such that there can be 
no possibility of misunderstanding. In fact, 
these differences can easily mislead an ordi- 
nary person. 

Section 81 (3) of the Act provides that:— 

“Every election petition shall be accom- 
panied by as many copies thereof as there 
are respondents mentioned in the petition, 
and every :such copy shall be attested by the 
petitioner under his own signature to be a 
true copy of the petition.” 


Section 86 (1) of the Act provides: — 


“The High Court shall dismiss an elec- 
tion petition which does not comply with the 
provisions of Section 81. 
The question whether the provisions of Sec- 
tion 81 are directory or mandatory was left 
undecided by the Supreme Court. See Jagat 
Kishore Prasad Narain Singh v. Rajendra 
Kumar Poddar, (1970) 2 SCC 411 = (AIR 
1971 SC 342). “However, it was held that 
Section 81 (3) has to be substantially com- 
plied with. While dealing with this matter, 
their Lordships observed as follows:— 


“The requirements: of Section 81 (3) 
have been laid down by this Court in Murar- 
ka Radhey Shyam Ram Kumar v. Reop 
Singh Rathora, (1964) 3 SCR 573 = (AIR 
1964 SC 1545). In that case this Court ruled 
that the word ‘copy’ in Section -81 (3) of the 


Act did not mean an absolutely exact copy. 


but a copy so true -that nobody. could by 
any possibility misunderstand it, and that the 
test whether a copy was a true one was whe- 
ther any variation from the original was cal- 
culated to mislead an ordinary person. The 
same view was taken by this Court in Ch. 
Subbarao v. Member, Election Tribunal, Hy- 
derabad, (1964) 6 SCR 213 = 
SC 1027).” 
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Paragraph 11 D, (i) (b): 
This is missing... 





Paragraph 11 (J) (iii): 

-“General public meetings were held at 
Gandhi Camp.” 
Paragraph 11 (J) (vii): 
“Public meeting was 
Rohtak.” 

Note: In Exhibits P. W. 4/1, P. W. 4/3, 
and P. W. 4/4, Clause (vii) is missing. 


40. In view of the clear pronounce- 
ment of the Supreme Court and the fact 
that the discrepancies in the original peti- 
tion and the copies attested by the petitioner 
are material and can mislead the returned 
candidate in the matter of his defence, there 
is no alternative but to hold that the pro- 
visions of Section 81 (3) have not been com- 
plied with. Once it is held that these. pro- 
visions: havs not been complied with subse- 
quently, the necessary consequence is that 
the petition must be dismissed in view of 
Section 86 (1) of the Act. 

4i. I, therefore, décide Issue No. 3 
in favour of the returned candidate and 
against the petitioner. 

42. For the reasons recorded above, 
this petition fails and is dismissed with costs 
Which are dssessed at Rs. 500/-. 

Petition dismissed. 
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Amritsar, is an ‘institution for charitable pur- 
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Covernment is competent to impose condi- 
fons regarding manner in which revised 
grades were to be given to lecturers. 


Brief Note :— (B) As a result of the up- 
grading of the pay scales of the College 
lecturers, the additional expenditure was to 
be borne by the State Government for a 
number of years. The State of Punjab and 
the Director of Public Instruction issued in- 
structions regarding the manner in which the 
revised grades were to be given to the Lectur- 
ers. The entitlement to the revised scale was 
to be on the basis of seniority as determined 
by the length of service of a person in the 
college he was working on lst November, 
1966. However, exceptions could be made 
in the casé of persons recruited from outside 
who had joined on a salary higher than-the 
minimum, in which case total service as a 
college lecturer was to be taken into account. 
It was contended that the exception in the 
instructions infringed the fundamental right 
of a religious denomination (the. Sikhs, in 
the instant case) to administer an institution 
established by it (viz. the Khalsa College, 
Amritsar). It was argued that the instruc- 
tions made such serious ‘inroads into the ad- 
ministration of the College that it virtually 
took away the protection afforded by Art. 26 
of the Constitution : 


Held that the impugned instructions were 
neither arbitrary nor unfair. Civil Writ No. 
2652 of 1970, D/- 3-9-1970 (Punj and Har), 
Followed. (Para 10) 


Nor was there anything in those instruc- 
tions calculated to take away the effective 
control of the Educational Institution from out 
of the hands of its management. Indeed the 
impugned instruction was only a part of a 
beneficent act of the 
granting substantial and massive financial aid 
to the Institution. Therefore, the impugned 
instruction did not even remotely transgress 
the fundamental rights guaranteed under. Arti- 
cle 26. AIR 1958 SC 956 and AIR 1963 SC 
540, Referred. (Paras 12, 13) 


Cases Referred: Chronological 
AIR 1971 SC 1731 = (1971) 2 SCC 

261, D. A. V. College Bhatinda v. 

State of Punjab 6 
AIR 1971 SC 1737 = (1971) 2 SCC i 
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State of Punjab 6 
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Tn re Kerala Education Bill Case 5 
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ORDER :— The primary ground on 
which this writ petition has been pressed is 
the alleged infraction of Art. 26 of the Con- 
stitution of India. Consequently it suffices 
to advert mainly to the facts relevant to this 
issue. 


2. The three petitioners are Lecturers 
in the Khalsa College, Amritsar, which is 
averred to be an Institution established for 
the last fifty years by the Sikh community 
with the object of propagating and conserv- 
ing the culture, heritage and tradition of the 
said community. In the wake of the recom- 
mendations of the Kothari Commission it was 
decided that the grades of the private College 
lecturers should be revised with effect from 
the Ist of November, 1966, and three revised 
grades of Rs. 300-600; Rs. 400-800; and 
Rs. 700-1100 were introduced. The seniority 
list of the Lecturers of the Khalsa College, 
Amritsar. bas been attached as-annexure ‘A’ 
to the petition and it is averred that the three: 
petitioners rank senior therein to respondent 
No. 4 Darshan Singh Sarin. It is admitted 
that as a result of the upgrading of the pay 
scales of the College Lecturers consequent 
upon the recommendation of the Kothari 
Commission. the additional expenditure was 
to be borne by the Government in the shape 
of a grant for a number of years. The res- 
pondent-State of Punjab and the Director 
of Public Instruction issued instructions re- 
garding the manner in which the revised 
grades were to be given to the Lecturers and 
copies of these instructions are annexures ‘B’ 
and ‘Œ to the petition. The petitioners are 
primarily aggrieved by annexure ‘C’ and the 
relevant portion thereof around which the 
argument has revolved is in these terms :— 


“The Government of Punjab is ‘pleased 
to substitute clause (HD of Para 2 of the 
Punjab Government Memo. No. 4/Spl. dated 
the 2nd February, 1968, as under :— 

(xi) The entitlement to the revised scale 
of Rs. 400-800 will be on the basis of seni- 
ority as determined by the length of service 
of a person in the college he was working 
on Ist November. 1966. However, exceptions 
may be made in the cases of persons recruit- 
ed from outside who have joined on a salary 
higher than the minimum in which case total 
service as a college lecturer will be taken into 
account. 

ILLUSTRATION. 

x x x x 

The particular grouse of the petitioners 
is that the- exception provided in the above- 
said instructions in case of persons who were 
recruited from outside and who had joined 
on a salary higher than the minimum was 
contrary to the pre-existing College Rules 
and has the adverse effect of rendering Lectur- 
ers junior to the petitioners as senior to them 
on its basis. It is averred that respondent 
No. 4 had earlier served the S. D. College, 
Pathankot, from the 10th of July, 1958, to 


.the 24th of June, 1959, and thereafter he 
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served in the Khalsa College, Amritsar, from 
the 18th January, 1960 to 22nd July, 1961. 
Thereafter he joined the S. D. College, 
Barnala, and worked therein from the 23rd 
July, 1961. to the 15th January, 1963, and 
finally joined the Khalsa College on the 18th 
of January, 1963, where he continued to 
serve. It is the petitioners’ case that if the 
continuous length of service of respondent 
No. 4 is counted only from the 18th January, 
1963, he would rank junior to all the peti- 
tioners but in view of the directions of the 
State Government in annexure ‘C’, respon- 


dent No. 4’s earlier service in other institu- | 


tions has also been taken into account thereby 
ranking him as senior to them. 


3. It is then averred that the College 
authorities granted the revised grade of 
Rs. 400-800 to petitioner No. 2 Kulwant Singh 
with effect from the 16th July, 1969, and that 
they were inclined.to ignore the instructions 
in annexure ‘C’. Respondent No. 4 Darshan 
Singh is alleged to have approached the Direc- 
` tor of Public Instruction who passed the 
order dated the 22nd April, 1971, withdraw- 
ing the revised grade-from Shri Kulwant Singh 
petitioner and granting the same to respon- 
dent No. 4 with retrospective effect vide an- 
nexure ‘D’. Thereafter the petitioners being 
aggrieved by the abovesaid order represent- 
ed to the Director, Public Instruction vide an- 
nexure ‘E’ but no decision thereon has been 
vouchsafed to them. Consequently by way 
of this writ petition they have challenged the 
televant part of annexure ‘C’ and also an- 
nexure ‘D’ abovesaid. 


4. In the affidavit of the Joint Direc- 
tor of Public Instruction, Punjab, which has 
heen filed in reply it is admitted that the 
grades of teaching personnel in the privately 
managed Colleges were revised on the recom- 
mendations of the Kothari Commission and 
the State Government laid down the criteria 
for determining the seniority of teachers, who 
were working in their respective Colleges on 
the ist of November, 1966, for their entitle- 
ment to the revised grades. Subsequently 
clarifications regarding the eligibility of tea- 
chers for these grades were also issued on 
the 26th July, 1968, vide annexure ‘C’ to the 
written statement. It has been then averred 
that the additional expenditure consequent 
upon the upgrading of the pay scales was 
borne by the State and the Central Govern- 
ments on a ratio of 20 per cent. and 80 per 
cent. respectively upto the 31st of October, 
1971, and thereafter the entire additional ex- 
penditure has been borne by the State Gov- 
ernment. The State Government has also 
undertaken the liability to reimburse up to 
the extent of 100 per cent. of expenditure to 
the privately managed Colleges on account of 
the payment of Dearness Allowance from the 
{st of May, 1967, onwards. 59 private Col- 
feges in the Punjab State including the Khalsa 
College, Amritsar, were eligible for the grants- 
in-aid under the “Revision of Salary Scales 
Scheme”. Revised grades were given to the 
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teaching personnel of these colleges in accor- 
dance with the criteria laid down by the State 
Government. The grants under the above- 
said scheme were paid-to the privately manag- 
ed Colleges on the condition that they would 
strictly adhere to the instructions and the 
criteria contained in the Punjab Government 
communications on the subject and these 
instructions were existing at the time of allow- 
ing the grant to the Colleges. The College 
Mangements willingly agreed to abide by the 
said instructions in lieu of the substantial 
financial aid afforded to them by the State. 
In October, 1968, the State Government even 
constituted an Advisory Committee for hear- 
ing any grievance of the teachers or the 
management regarding the instructions issued 
by the State Government and the grants-in-aid 
given to them and no representative of either 
tbe teachers or the managing bodies ever 
raised any objection to the implementation of 
the instructions issued by ‘the State Govern- 
ment which indeed were welcomed by them. 
It is averred that keeping in view the fact 
that the entire additional expenditure on ac- 
count of the revision of the salary scales of 
the teaching personnel in private Colleges is 
borne bv the Government the State Govern- 
ment was competent to lay down the criteria 
for the grant of the revised grades. 


5. On merits it is admitted that peti- 
tioners Nos. 2 and 3 rank senior to peti- 
tioner No. 1 in terms of the Government com- 
munications laying down the criteria. It is 
then denied that any part of the additional 
expenditure under the “Revision of Salary 
Scale Scheme” was borne by the Management 
of private Colleges. The averments of the 
petitioners with regard to the seniority of res- 
pondent No. 4 Darshan Singh Sarin are con- 
troverted and it is stated that he was recruit- 
ed in the Khalsa College at a higher start in 
the grade of Rs. 200-500 and was conse- 
quently entitled to under the instructions An- 
nexure ‘C’ to the counting of his total service 
as a Lecturer in the other institutions as well 
for the purpose of the determination of his 
seniority inter se with the petitioners. It is 
reiterated that the State Government is com- 
petent to lay down the criteria for the grant 
of the grades and to issue instructions in this 
regard. It is denied that the withdrawal ot 
the grade from petitioner No. 2 and the giving 
of the same to respondent No. 4 was done 
on any ulterior ground but it was the result 
of the scrutiny of the relevant record received 
from the College. It is stated that the re- 
presentation of the petitioners was not recciv- 
ed through proper channel and is otherwise 
devoid of merit as the grant of grades to 
respondent No. 4 is in accordance with the 
criteria and the instructions issued by the res- 
pondent State. Lastly it is averred that large 
financial aid is given to the private Colleges 
expressly on the condition that they will 


e : instructions and the 
Management Committees of the said Colleges 
have willingly, agreed to the same. 
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6. To clear the ground it may first 
be noticed that Mr. Kuldip Singh frankly 
concedes that Art. 30 which specifically relates 
to the rights of minorities to establish and 
administer educational institutions cannot he 
attracted in the present case. This is so be- 
cause the Sikhs within the State of Punjab 
are in a majority and in view of the recent 
judgment of their Lordships of the Supreme 
Court in D. A. V. College, Bhatinda v. State 
of Punjab, AIR 1971 SC 1731 and D. A. V. 
College, Jullundur v. State of Punjab, AIR 
1971 SC 1737, the said Article cannot be 
invoked in favour of the petitioners within this 
State. The case has consequently been argu- 
ed on these admitted premises. 


7. Relying primarily on Art. 26 of the 
Constitution the learned counsel for the peti- 
tioners first contends that in any case the 
Sikhs fall within the terminology of “religious 
denomination” as used in the said Article. 
Tt was argued that the Khalsa College in 
which the petitioners are employed is an 
institution run by a religious denomination, 
namely, the Sikhs. It is then the contention 
that an educational institution of this kind 
would also fall within the description of an 
institution for charitable purposes. On the 
basis of these two assumptions Mr. Kuldip 
Singh has vehemently contended that the im- 
pugned instruction, annexure ‘C’ infringes 
the fundamental right of a religious denomi- 
nation to administer an institution established 
by it. It was sought to be argued that an- 
nexure ‘Œ makes such serious inroads into 
the administration of the College that it vir- 
tually takes away the protection afforded by 
Art. 26 of the Constitution. 

8. The relevant part of Art. 26 of 
the Constitution on which much reliance has 
been placed is in these terms :— 

“26. Subject to public order, morality and 
health, every religious denomination or any 
section thereof shall have the right— 

(a) to establish and maintain institutions 
for religious and charitable purposes. 

(b) * + * 

(c) + * * * 

(d) * * x 3” 
It is unnecessary in the'present case to deter- 
mine whether a primarily educational institu- 
tion like the Khalsa College, Amritsar in the 
present case would fall within the ambit cf 
an institution for charitable purposes. This 
issue in some form has come up for considera- 
tion before their Lordships of the Supreme 
Court but they have been pleased to leave 
it open for consideration. In I. S. Azeez 
Basha v. Union of India, AIR 1968 SC 662, 
Chief Justice, Wanchoo speaking for the Court 
observed as follows :— 


Joginder Singh 





“x x * A question was raised wheter 
Art. 26 would take in its sweep educational 
institutions on the ground that such institu- 
tions are institutions for charitable purposes. 
It was urged that Art. 26 will not apply io 
educational institutions for there is specific 
provision in Art. 30 (1) with respect to educa- 
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tional institutions and therefore institutions 
for charitable purposes in clause (a) of Arti- 
cle 26 refer to institutions other than educa- 
tional ones. There is much to be said in 
favour of this contention. But we do not 
propose to decide this question for present 
purposes. We shall assume that educational 
institutions would also come within Art. 26 (a) 
as institutions for charitable purposes.” 
Similar observations have also been made by 
their Lordships in Sidhrajbhai Sabbai v. State 
of Gujarat, AIR 1963 SC 540. Without 
deciding this ticklish question it appears to 
_ me that even assuming that the Khalsa College 
falls within the ambit of Art. 26 (a), the 
said provision does not in any way seem to 
aid or advance the case of the petitioners. 


9. It is not in dispute that the State 
may by executive instructions impose certain 
conditions on an educational institution to 
which it affords substantial financial aid. ‘This 
stands well established by the authoritative 
pronouncement in the Kerala Education Bill 
case AIR 1958 SC 956. Even within the ` 
ambit of Article 30 such instructions may be 
issued and their Lordships in Sidhrajbhai 
Sabai’s case AIR 1963 SC 540 have laid a 
dual test in this regard in the following 
terms:— 

“Regulations which may lawfully be im- 

posed either by legislative or executive action 
as a condition of receiving grant or of recogni- 
tion must be directed to making the institu- 
tion while retaining its character as a mino- 
tity institution effective as an educational 
institution. Such regulation must satisfy a 
dual test—the test of reasonableness and the 
test that it is regulative of the educational 
character of the institution and is conducive 
to making the institution an effective vehicle 
of education for the minority community or 
other persons who resort to it.” 
Assuming for a moment that the above tests, 
though formulated in the context of Art. 30 
may by analogy be imported as regards Arti- 
cle 26 also, it is evident that neither of these 
have been violated by the impugned instruc- 
tions annexure ‘C. It is first to be deter- 
mined whether the said instruction in any 
way interferes with the right of the Sikhs 
to maintain the Khalsa College if it is deem- 
ed to fall within the ambit of an institution 
for charitable purposes. Nothing substantial 
has been pointed out on behalf of the peti- 
tioners to show that annexure ‘C’ is of a 
nature which vitally undermines the right of 
a religious denomination to maintain the 
educational institution above-said. 

10. It deserves notice that the argu- 
ment of arbitrariness or unfairness against 
these very instructions incorporated in an- 
nexure ‘C’ has been repelled in categorical 
terms by the Division Bench in Satya Parkash 
v. State of Punjab, Civil Writ No. 2652 of 
1970 ‘decided on the 3-9-1970 (Punj and Har) 
in the following terms :— 

“We are unable to find any element of 
arbitrariness or unfairness in the directions 
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given by the State Government as contained 
in annexure ‘A’. The directions have been 
made universally applicable to all the institu- 
tions and’tu all the teachers of private aided 
institutions. There is, therefore, no force in 
the general contention of the counsel for the 
petitioners.” 


Faced with the above-said observations Mr. 
Kuldip Singh indeed did not press his argu- 
ment on the basis of any alleged arbitrariness 
or unfairness as regards the impugned instruc- 
tions. - 


11. Consequently the remaining point 
mainly pressed by the learned counsel for the | 
petitioners is that the impugned instruction 
takes away the right of the respondent Col- 
lege to administer the Institution. It was 
sought to be contended that the impugned 
instructions virtually took away the effective 
control of the Institution from its managing 
body and vested it in the State. ` 


12. I am unable to find anything in 
annexure ‘C which may be calculated to take 
away the effective control of the Educational ` 
Institutions from out of the hands of its 
management. Indeed the. impugned instruc- 
tion is only a part of a beneficent act of the 
State Government in granting substantial and 
massive financial aid to the Institution. 
Far from in any way hampering the establish- 
ment or the maintenance of the Institution 
the State Government by virtually taking the 
burden of all the revised grades is substantial- 
ly aiding and supporting in the maintenance 
thereof. As already noticed the criteria laid 
down now by such instruction is basically 
„reasonable. It still vests in the management 
the right to make exceptions in a particular 
case where a Lecturer had joined the institu- 
tion on a salary higher than the minimum 
and had previously rendered services as 2 
College Lecturer in other affiliated Institutions. 
This rule is obviously reasonable and in 
favour of the College Lecturers so that their 
earlier services in the teaching Institutions may 
not be rendered nugatory. It is, therefore, 
evident that the instruction is indeed in the 
interest of the Institution as such, and obvi- 
ously it is in the interest of the teaching per- 
sonnel as well. . The State Government which 
gives the wherewithal of giving the revised 
grades has merely laid down a rational cri- 
teria for determining the persons entitled to 
such higher grades. It is not in dispute that 
the managing body of the college has will- 
ingly accepted the grants-in-aid and the con- 
ditions attached thereto laying down the 
nexus for their disbursement. It also does 
not seem to be in dispute that the teaching 
personnel in the respective Colleges have 
willingly accepted, and opted for the new 
grades which are entirely for their benefit: 


13. I am, therefore, of the view that 
the impugned instruction contained in an- 
nexure ‘C’ does not even remotely transgress 
the fundamental rights guaranteed under Arti- 
cle 26 of the Constitution of. India. ` This 
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contention on behalf of the petitioners is 
therefore without merit and is hereby rejected. 


14. The only other contention rather 
faintly pressed is in the context of an- 
nexure ‘D’. Mr. Kuldip Singh had sought 
to argue that annexure ‘D’ is an order 
of a peremptory nature by which res- 
pondent No. 4’s grade has been forth- 
rightly sanctioned by the orders of the 


State and a sum of Rs. 293/--is ordered to 
be recovered from the College in connectisn 
with the promotion given to Kulwant Singh 
petitioner. On these premises it was suggesi- 
ed that this was tantamount to administrative 
interference in the running of the institution 
which couid not be warranted by law. - 


15. As there is no factual basis for 
the argument advanced by the learned coun- 
sel it is unnecessary to examine whether the 
Director of Public Instruction would be en- 
titled to issue an order of the nature of an- 
nexure ‘D’. The contention of the counsel 
for the petitioner is apparently based on some 
misapprehension and stems from reading 
annexure ‘D’ out of its context. It is cvi- 
dent from this annexure itself that the same 
was in reply to a letter dated the 3rd March, 
1971, of the Principal of the Khalsa College. 
The record has been made available by the 
respondents and a reference cf this letter of 
the 3rd March, 1971, would show that there- 
in the Principal had himself made the request 
which had been simply acceded to or granted 
in the reply thereto by the Director of Public 
Instruction vide annexure ‘D’. In the com- 
munication from the Principa! it had been 
pointed out that by an oversight senior grade 


“had been given to Kulwant Singh petitioner 


instead of Darshan Singh Sarin, respondent 
No. 4. On facts it was elaborated therein 
that the total length of service of respondent 
No. 4 was 7 years 8 months and 14 days 
which was longer than the calculated length 
of service of Kulwant Singh petitioner. On 
this basis the principal had himself requested 
that the higher grade be granted tc respon- 
dent No. 4 and the necessary adjustments be 
made as regards Kulwart Singh, petitioner, 
It were these requests which were sanctioned 
and the amount for recovery ordered by an- 
nexure ‘D’. It is, therefore, patent that this 
annexure far from being any peremptory 
interference in the College affairs is merely a 
concurrence of what the college authorities 
had themselves prayed for. 

_ 16. No” other contention has been 
ae ag the ce without merit 
ismiss the same with costs. Counsel’ 

Rs. 100). nsel’s fee 


Petition dismissed. 
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AIR 1973 PUNJAB AND HARYANA 476 
(Y 60 C 132) 
GURDEV SINGH, J. 

Piara Singh and others, Appellants vV. 
Shri Guru Granth Sahib Madnipur and 
others, Respondents. 

Second Appeal No. 1319 of 1966, D/- 
6-10-72, against decree of Shamshad Ali 
Khan, .Addl. Dist. J., Patiala, D/- 8-9-1966.” 


Index Note: — (A) Hindu Law — 
Religious endowment — Gurdwara — Right 
to sue. 


Brief Note: — (A) ` A Gurdwara is a 
juristic person which can own property and 
can’ bring a suit in its name and protect 
the property owned by it through its mana- 
ger. 1969 Punj LR 844, Followed. 

(Paras 3, 5) 


Index Note: — (8) Civil P. C. (1903), 
Section 160 — Second appeal — New plea. 

Brief Note: — (B) When the question 
‘of competency of Guru Granth Sahib to hold 
property was not raised before the lower 
court where the same could have been fully 
gone into and adjudicated upon on merits, 
the same could not be allowed to be agitated 
in second appeal. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1972 Punj 245 = L. P. A. No. 
122 of 1966, D/- 20-9-1972 (FB), 
D. A. V. College Society v. Sarvada . 
Nand Anglo Sanskrit Higher Salas 
dary School 6, 9, 

(1969) 71 Pun LR 844 = ILR Ry 
2 Punj 400, Shri Guru Granth Sahib 
Khoije Majra v. Nagar Panchayat 
Khoje Majra 

ILR (1968) 2 Punj 499 (FB), Mahant 
Lachman Dass Chela Mahant Ishar 


12 


Dass v. State of Punjab 3 
AIR 1940 PC 116 = 67 Ind App 
251, Masjid Shahid Ganj v. Shiro- 


mani Gurdwara Parbhandhak Com- 
mittee, Amritsar 4 
AIR 1922 PC 123 = 48 Ind App 302. 
Vidya Varuthi Thirtha Swamigal v. 
Baluswami Ayyar 
(1904) ILR 28 Bom 215 = 5 Bom LR 
932, Babajirao v. Laxmandas 7 


Ajit Singh Sarhadi with M. S. Bhatia, 
for Appellants; Jang Bahadur Singh, for Res- 
pondents. 


JUDGMENT:— The dispute in this ap- 
peal relates to the property left behind by 
Mangal Singh son of Sobha Singh of village 
Madnipur, who died issueless and without a 
widow on 28th February, 1964. The ap- 
pellants got the mutation of this property 
sanctioned in their names on 3rd April, 1964. 
Alleging that prior to his death, on Ist 
January, 1964 Mangal Singh had executed a 
will (Exhibit P. W. 1/1) in favour of Shri 
Guru Granth Sahib installed in the 
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Gurdwara Sahib Madnipur, the respondents, 
assailing the validity of the mutation, 
brought the suit for possession. The defen- 
dants in contesting the suit did not admit 
that any will had been executed by Mangal 
Singh and also objected that the suit was 
not maintainable in its present form. Both 
these pleas have been rejected by the Courts 
below and the learned Additional District 
Judge has affirmed the finding of the trial 
Court that the will Exhibit P. W. 1/1 was 
duly executed by Mangal Singh. Though it 
has been observed that Shri Guru Granth 
Sahib was not a juristic person, the suit 
has been held to be maintainable on behalf 
of the remaining plaintiffs, one of whom is 
Gurdwara Sahib Madnipur. 

2. In this second appeal against the 
the decree of the Additional District Judge, 
Patiala, dated 8th of September, 1966, the 
concurrent finding of the Courts below that 
the will Exhibit P. W. 1/1 was executed by 
Mangal Singh while he was in good health 
and possessed of sound disposing mind, be- 
ing a finding of fact, has not been challeng- 
ed and the only contentions raised on behalf 
of the appellants are: 


(1) That Shri Guru Granth Sahib and 
Shri Gurdwara Sahib Madnipur are not 
juristic persons and as such the suit was 
not maintainable; and 

(2) that the will having been made in 
favour of Shri Guru Granth Sahib, which is 
neither a juristic person nor capable of hold- 
ing property, is not valid. 

3. Both the Courts below have held 
that Shri Guru Granth Sahib is not a juris- 
tic person, but in holding that the .suit was 
maintainable, they have pointed out that 
besides Shri Guru Granth Sahib, there are 
two other plaintiffs in the suit, namely, Shri 
Gurdwara Sahib Madnipur and Gujjar Singh, 
and they are competent to sue. It cannot 
be disputed that Gujjar Singh being a natu- 
ral person could institute the suit. The ap- 
pellants’ objection to the locus standi of Shri 
Gurdwara Sahib Madnipur to sue is unten- 
able as it is now well settled that a Gurdwara 
is a juristic person. This was so held by 
Harbans Singh, J., (as his Lordship then was) 
in Shri Guru Granth Sahib Khoje Majra v. 
Nagar Panchayat Khoje Majra, (1969) 71 
Pun LR 844. It was ruled that a Gurdwara 
is a juristic person which can own property 
and can bring a suit in its name to ee 
the property owned by it through its mana- 
ger. Reliance in this connection was plcced 
upon the following observations of the Full 
Bench of this Court in Mahant Lachman 
Dass Chela Mahant Ishar Dass v. State of 
Punjab, ILR (1968) 2 Punj 499 (FB): 

“From the above discussion of the law 
on the subject it is clear that though juristic 
personality carrying with it the locus standi 
to institute a suit or initiate an action in a 
Court of law necessarily depends on the 
procedural and municipal law of a country, 
it has all along been recognised by jurists 
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and by the highest Courts that an institution 
in the sense of a fictitious corporation corn- 
posed of an idea or a purpose such as a 
Mutt for purposes germane to the same, ana 
such as a mosque for the purposes of Mus- 
lim worship can exist in the eyes of law 
wholiy independently of and separate from 
the property belonging to such an institu- 
tion, ie., independently of the buliding of 
the Mutt or the building of the mosque it- 
self, It is, therefore, nothing strange ` that 
the Punjab Legislature while usmg the word 
‘Gurdwara’ in some parts of the Act intend- 
ed therein to refer to the institution of the 
Gurdwara and not to the physical Gurdwara 
of brick and mortar.” 

4. This dictum is in consonance with 
the observations of their Lordships of the 
Privy Council in Mosque known as Masjid 
Shahid Ganj v. Shiromani Gurdwara Par- 
bhandhak Committee, Amritsar, AIR 1940 
PC 116. In view of these authorities, the 
finding of the Courts below that the suit was 
maintainable must be upheld. 


5. The due execution of the will has 
been held to .be proved by both the Courts 
below and this finding has not been assail- 
ed before me. The contention that the will 
was invalid as Shri Guru Granth Sahib, in 
whose favour it was made, was incapable of 
holding property, has been put forward for 
the first time and was never raised before in 
either of the Courts below. The property in 
dispute is situate in the areas which formed 
part of the erstwhile State of Patiala. It is 
an undeniable fact that under the Farman-e- 
Shahi by the Ruler of that State the proper- 
ties attached to the religious institutions, 
though standing in the names of their Mana- 
gers, were ordered to be mutated and entered 
in the name of Shri Guru Granth Sahib of 
those institutions. Whatever may have been 
the position in the other States, in the areas 
which formed part of India that was in Bri- 
tish possession, it is abundantly clear thet by 
an order of the Ruler of the Patiala State 
Shri Guru Granth Sahib installed and wor- 
shipped in religious institutions was recog- 
nised as capable of holding the property. Had 
the question of competency of Shri Guru 
Granth Sahib to hold property been agitated 
before the Courts below, the. matter could 
have been fully gone into and adjudicated 
upon on merits. Under the circumstances, 
this question cannot be permitted to be rais- 
ed at this stage. $ 

6. It may, however, be pointed out 
that recently a Full Bench of this Court in 
D. A. V. College. Hoshiarper Society v. Sar- 
vada Nand Anglo Sanskrit Higher Secondary 
School, Managing Committee, Bassi Kalan, 
L. P. A. 122 of 1966, decided on 20-9-1971 = 
(ATR 1972 Punj 245 (FB)), while dealing 
with the objection that a school is not a 
juristic person and thus incapable of holding 
property, ruled as follows: 

“Tf the object of the educational institu- 
tion or the school is such as is recognised as 
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charitabie or religious under the Hindu Law, 
such an educational institution or school will 
be regarded as possessing a juristic persona- 
lity and will be capable of holding proper- 
ty.” 

7. ic is thus obvious that the mere 
fact tuat 4 school or an institution may not be 
capabie of suing cr being sued in its own name 
does not lead to the conciusion that it can- 
not hold propecty. Referring to Babajirao v. 
Laxrnandas. (1964) 26 Bom 215, the learned 
Chie? Justice observed as follows in D. A. V. 
Coliege, Hoshiarpur Society’s case L. P. A. 
No. 122 of 1966, D/- 20-9-1971 = (AIR 1972 
Punj 245 (FB)) (supra): 

“It follows from th. above, that apart 
from the natural persons and the corpora- 
tions, which are recognised by English Law, 
under Hindu Law if an endowment is made 
for a religious or charitable institution, without 
the instrumentality of a trust, and th. object 
of the endowment is one whick is recognised 
as pious either being religious or charitable 
under the accepted notions of Hindu Law, 
the institution will be treated as a juristic per- 
son capable of holding property.” 

8. Reference in this respect may be 
made to Vidya Varuthi Thirtha Swamigal v. 
Baluswami Ayyar, AIR 1922 PC 123, where 
Ameer Ali, J., white delivering the judgment 
of the. Privy Council, at page 126 of the 
Report, observed as follows:— 

“Under the Hindu Law, the in:age of a 
deity of the Hindu pantheon is, as has been 
aptly called a “juristic entity”, vested with the 
capacity of .receiving gifts and holding pro- 
perty. Religious institutions, known under 
different names, are regarded as possessing 
the samz “juristic’ capacity, and gifts are 
made to them eo noming”. 

9. As has been observed by the learn- 
ed Chief Justice in the Full Bench case in 
D. A. V. College, Hoshiarpur Society’s case 
L. P. A. No. 122 of 1966, DJ- 20-9-1971 = 
(ATR 1972 Punj 245) (FB) (supra), = legal 
or a juristic person is an extension of the con- 
ception of personality which is normally at- 
tributable to 2 human being. Reference in 
this connection was made to Salmond on 
Jurisprudence, 1966 Edition, wherein at page 
305 dealing with ‘legal persons’, it is stated: 

“The law, in creating legal persons, al- 
ways does so by personifying some rea! thing. 
There is, indeed, no theoretical necessity for 
this, since the law might, if it sc pleazed, at- 
tribute the quality of personality te 2 purely 
imaginary being, and yet attain the ends for 
which this fictitious extension of personality 
is devised,” 

10. After dealing with tte trade 
unions and friepd'y societie, ths lezrned au- 
thor proceeded on te say: 

“If, however, we take account of other - 
systems than our own, we find that the con- 
ception of legal personality is not so limited 
in ‘ts application, and that-there are several 
distinct varieties of which three may be se- 
lected for special mention.” 
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ii. One of - these categories referred 
to at page 307 of the Report. is in these 
words: 


“The second ciass is that in which the 
corpus, or object selected for personification, 
is not a group or series of persons, but au 
institution. The law may, if it pleases, re- 
gard a church or a hospital, or a university, 
or a library, as a person That is to Say, 
it may attribute personality, not to any group 
of persons connected with the institution, but 
to the institution itself. Our own law does 
not, indeed, so deal with the matter.” 


12. Taking note of this and after re- 
ferring to various authorities the learned Chief 
Justice, while delivering the opinion of the 
Full Bench in D. A. V. College, Hoshiarpur 
Society’s case L. P. A. No. 122 of 1966, D/- 
20-9-197! = (AIR 1972 Punj 245) (FB) 
(supra), observed as follows: 


“When we examine the Hindu Law relat- 
ing to religious and charitable endowments, 
we find that a number of institutions of reli- 
gious and charitable nature have been treated 
to have a legal personality falling in the 
second category. mentioned by Salmond. 
Under Hindu Law both religious and chari- 
table purposes are considered to be pious. 
In English law. if some property is to be 
left for a particular purpose, be it charitable 
or religious, the property has to be transfer- 
red to natural persons or corporation who 
may be called the tustees and such trustees 
will be bound. in equity to administer the 
estate or the funds-so given for the purposes 
for which the creater of the trust intended 
them to be used.” * 


13. After referring to paragraph 407 
of Mulla’s Hindu law and the relevant au- 
thorities, his Lordship succinctly put the legal 
position in these words: 

“In view of what has been stated above, 
so far as Hindu Law in concerned. there is 
hardly any doubt that an endowment can 
be made to an institution created for religi- 
ous or charitable purposes and such jnstitu- 
tions known by different names are regarded 
as possessing juristic capacity and gifts of 
property can be made to them eo nomine.” 


id. Reference may here be made to 
page 311 of Bijan Kumar Mukherjea’s Hindu 
Law of Religious and Charitable Trusts, 1962 
Edition, where dealing with this matter it is 
stated: 


“I have told you already in the introduc-- 


tory lecture the’ in the opinion of eminent 
Judges “the Hindu Law like the Roman Law 
recognises not only corporate bodies with 
rights ef property vested in the corrorations 
apart from its individual members, but also 
juridical persons or subjects called founda- 
tions. Mutts, Chroultries and similar other 
‘institutions obviously answer ta the descrip- 
tien of foundations in Roman Law. When 
a preperty is dedicated for a particular pur- 
pose, the property itself impressed with that 
purpose is raised to the status of a juristic 
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person and can become in law the bearer of 
rights and duties.” 

15. For ali these reasons, I am of the 
opinion that since besides Shri Guru Granth 
Sahib there were two other plaintiffs in the 
case, the suit cannot be held to be incompe- 
tent and the will, on the basis of which the 
plaintiffs claim the property in dispute, hav- 
ing beea found to be duly executed is valid 
and has to be givea effect to. The appeal 
thus fails and is dismissed with costs. 


Appeal dismissed. 
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(Y 69 C 133) 
M. R. SHARMA, J. 

Anup Singh and others, Petitioners vV. 
State of Haryana, and others, Respondents. 

Civil Writ No. 2669 of 1972, D/- 4-10- 
1972. 

Incex Note: — (A) Punjab Panchayat 
Samitis and Zila Parishads Act (3 of 1961), 
Section 5 — Person disqualified to be Panch 
or Sarpanch nominated as member of Market 


Committee — His membership of Panchayat 
Samiti, if invalid. 
Brief Note: — (A) If a person is validly 


nominated as a member of the Market Com- 
mittee of a Panchayat Samiti, his member- 
ship of that Samiti under Section 5 as a fe- 
presentative of the Market Committee cannot 
be struck down as invalid merely because he 
is disqualified to become a Panch or a Sar- 
panch of Gram Panchayat. (Para 4) 


Index Note (B) :— Constitution of India 
Ari, 226—Power of High Court to examine 
whether or not a person is “producer” with- 
in Section 2 (o) of Puniak Agricultural Pro- 
duce Markets Act — (X-Ref:— Punjab 
Asricuituyal Produce Markets Act (3 of 
1961), S. 2 (0)). 

Brief Note (B):— The question whether 
or rot a person is a “producer” within Sec- 
tion 2 (o) of Punjab Agricultural Produce 
Markets Act cannot be examined by High 
Court in proceeding under Article 226, more 
so when the Deputy Commissioner concern- 
ed has issued a certificate in favour of that 
person to that effect. Decision of Deputy 
Commissioner in this regard is final. Merely 


- because such a person is also working as 


principal of a privately managed School, 
that by itself cannot come in his way to be a 
“producer” within Section 2 (o) if be is 
otherwise so qualified. (Para 6) 


Index Note: — (C) Punjab Panchayat 
Samitis (Co-option of Members) Rules (1961), 
Rule 4 (3) — Ce-option cf members — Non- 
compliance with Rule 4 (3) — Co-option if 
illegal. 

Brief Note:— (C) An unanimous co-op- 
tion of certain members to a Panchayat 
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Samiti by members constituting majority of 
the total elected or nominated members is 
not rendered illegal merely on the ground 
that three day’s clear notice of the meeting 
as required by Rule 4 (3) for that purpose 
was not given to some members when even 
if all the members had attended the meeting 
the result would not have been different. 
(1972) 74 Pun LR 378, Followed. 

(Paras 10, 11) 


Cases Referred: Chronological Paras 


` (1972) 74 Pun LR 378 = 1971 Pun LJ 
606, Onkar Singh.v. State of Haryana 10 

(1967) L. P. A. No. 116 of 1967, DJ- 
17-8-1967 (Punj); Didar Singh v. 
Deputy Commr., Hoshiarpur 

(1963) 65 Pun LR 1090, Jai Bhagwan 
Sharma v. Matu Ram 


Chandra Singh, for Petitioners; Har- 
bhagwan Singh (for Nos. 4 to 6, 8 and 9) 
and Naubat Singh Dist. Attorney (Haryana), 
(for Nos. 1 to 3), for Respondents. 


ORDER:— This is a petition under Arti- 
cles 226 and 227 of the Constitution. The 
petitioners have been elected as Primary 
Members of the Panchayat Samiti, Jind. Res- 
pondent No. 4 was nominated as a member 

. of the Market Committee, Jind. As a repre- 
sentative of the said Market Committee, he 
was duly elected as a member of the Pan- 
chatyat Samiti, Jind. A meeting of the elect- 
ed members of the Panchayat Samiti. was 
held on August 3, 1972, for co-opting five 
members of the Samiti representing the sche- 
duled castes and women folk. The present 
petition bas been filed by the petitioners chal- 
lenging the nomination of respondent No. 4 
as also the co-option of respondents Nos. 5 
to 9, mainly on four grounds. 


Firstly, it is alleged that respondent No. 4 
contested election to the Haryana Legislative 
Assembly from Julana constituency in the year 
1968 on Swantantra party ticket. His election 
was challenged by Shri Dal Singh, the defeat- 
ed candidate, whose petition filed under the 
Representation of the People Act succeeded. 
Respondent No. 4 was held guilty to have 
committed corrupt practices and he was dis- 
aualified for a period of six years. It is stat- 
ed that under Section 11-A of the Represen- 
tation of the People Act (hereinafter called 
the People Act) he was disqualified for vot- 
ing at any election. 


Secondly, it is urged that the Sarpanches 
and Panches elected under the Punjab Gram 
Panchayat Act are eligible to be elected as 
members of a Panchayat Samiti. Under 
Section 5 (a) of this Act, a person who is 
not qualified to be elected as a member ot 
the Legislative Assembly cannot be elected as 
a Sarpanch or a Panch. The election as a 
member of a Panchayat Samiti includes in 
its ambit the election of a person to any 
of the institutions which furnish elected mem- 
bers of a Panchayat Samiti. Because respon- 
dent No. 4 was debarred to become a mem- 
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ber of the Sabha under Section 5 (a) of the 
Gram Panchayat Act, he could also not be 
elected or nominated as a member of the 
Panchayat Samiti representing the Market 
Committee, ; 

Thirdly, because respondent No. 4 could 
not be validly nominated as a member of the 
Market Committee, Jind, on the ground of 
being a producer, it is submitted that he is 
working as a Principal of the Jat High and 
J. B. T. School, Jind, on whole time basis 
for the last 8/9 years and that his normal. 
course of avocation is teaching profession in- 
stead of a producer of agricultural produce 
as laid down in Section 2 (0) of the Punjab 
Agricultural Produce- Markets Act, 1961 
(hereinafter called the Markets Act). Fourth- 
ly, the co-option of Respondents Nos. 5 to 
9 is challenged on the ground that no statu- 
tory notice was given for the meeting heid 
for the purpose of co-opting them. 


2. In the return filed on behalf of the 
respondents, it is admitted that respondent 
No. 4 was disqualified under the People Act 
but this disqualification did not debar him 
to become a member of the Market Com- 
mittee. Respondent No. 4 has also stated 
that he owns agricultural land in his own 
name and cultivates the same himself. He 
has further stated that he was an agricultu- 
rist in the normal course of his avocation. 
Being an educated person, he has adopted the 
teaching profession so as to bring about 
social uplift of the rural population. He de- 
rived major part of his income from agricul- 
ture, ie., by selling agricultural produce in 
the market at Jind. 

3. .Coming now to the points urged 
before me, it may be stated that there ap- 
pears to be no substance in the first conten- 
tion advanced by the learned counsel. Sec- 
tion 11-A of the People Act lays down that 
a person found guilty of a corrupt practice 
by an order under Section 99 shall, for a 
period of six years from the date on which 
the order takes effect, be disqualified for 
voling at any election, but the same Act 
gives the following definition of the word 
‘election’ in Section 2 (d), which runs as fol- 
lows:— - ` 

“ ‘election? means an election to fill a 

seat or seats in either House of Parliament 
or in the House or either House of the 
Legislature of a State other than the State 
of Jammu and Kashmir.” 
The use of the words-‘any election’ in Sec- 
tion 11-A of the People Act merely relates 
io an election to either of the Houses of the 
Parliament or of a State Legislature. Elec- 
tion to a particular institution or a corpo- 
ration is governed by the statute which gov- 
erns such an institution or the corporation. 
If the Markets Act does not expressly pro- 
vide that a particular disqualification under 
the People Act would also be regarded as a 
disqualification under it, then a person can- 
not be disqualified to seek election under the 
Markets Act. 
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4, Section 5 of the Punjab Panchayat 
Samitis and Zila Parishads Act, 1961 (herein- 
after called the Samitis Act), lays down that 
Primary Members of a Samiti shall.be elect- 
ed out of the— 

ü) Panches and-Sarpanches of Gram 
Panchayats in the Block; 

(ii) Members of the Co-operative Socie- 
ties within the jurisdiction of the Samiti; 
and will also include a member representing 
the Market Committee in the Tehsil. The 
qualifications for becoming a Panch or a 
member of a Co-operative Society or a mem- 
ber of a Market Committee are entirely dif- 
ferent because the election of these members 
is governed by different statutes. Section 5 
(a) of the Gram Panchayats Act lays down 
that no person who is not qualified to be 
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elected as a member of the Legislative As- ` 


sembly shall be entitled to stand for election 
or continue to be a Sarpanch or a Panch. 
This provision merely lays down that a per- 
son who is disqualified under Section 11-A 
of the People Act and who because of this 
reason is disqualified for voting shall not be 
eligible to become a Panch or a Sarpanch. 

The Samitis Act does not lay down that 
everybody who has to become its member 
must be qualified to become a Panch or a 
Sarpanch. The members of a co-operative 
society as also of a market committee are 
eligible to become its members. ïn the 
instant case we are concerned with the Mar- 
kets Act which does not provide that a per- 
son in order to be eligible to become a mem- 
ber of a Market Committee must be qualified 
as a voter under the Peoples Act. Conse- 
quently, if respondent No. 4 can validly be 
nominated as a member of the Market Com- 
mittee, his membership of the Panchayat 
Samiti as a representative of the Market 
Committee cannot be struck down merely on 
the ground that he was disqualified to be- 
come a Panch or a Sarpanch. In view of 
these reasons, I am of the considered view 
that there is no merit in-the second conten- 
tion raised by the learned counsel. 





5. The third submission raised by the 
learned counsel is based upon the definition 
of the word ‘producer’ as given in Section 2 
(o) of the Markets Act, which runs as 
under:— 


“(o): ‘producer’ means a person who in 
his normal course of avocation grows, manu- 
-factures, rears or produces as the case may 
be. agricultural produce personally, through 
tenants or otherwise, but does not include a 
person who works as a dealer or a broker or 
who is a partner of a firm of dealers or bro- 
kers or is otherwise engaged in the business 
of disposal of agricultural produce other than 
that grown, manufactured, reared, or produc- 
ed by himself, through his tenants or other- 
wise. If a- question arises as to whether any 
person is a producer ornot for the purposes 
of this Act, the decision of the Deputy Com- 
missioner of the District in which the person 
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a on his business or profession shall be 
nal.” 

6. It is, no doubt. true that a person 
in order to be styled as a ‘producer’ must 
be one who in his normal course of avoca- 
tion manufactures, rears or produces agri- 
cultural produce. The controversy, however, 
centres round the phrase ‘in his normal course 
of avocation.’ It is admitted by the parties 
that respondent No. 4 has been serving as ‘he 
Principal of the Jat High and J. B. T. School, 
Jind, for the last 8/9 years. The petitioners 
alleged that his normal course of avocation’ 
was teaching profession. On the other hand, 
respondent No. 4 has submitted that he has 
taken to this profession in order to satisfy 
his zeal for the rural uplift. According to 
him, he owns land which is under his perso- 
nal cultivation and he fulfils the qualifica- 
tions of a ‘producer’ as given in the relevant 
Act. Such a serious controversy cannot be 
effectively resolved in proceedings under Arti- 
cle 226 of the Constitution. 


The legislature was perhaps alive to this 
situation and has for that purpose laid down 
that if such a question arises, then the certi- 
ficate given by the Deputy Commissioner 
concerned in that behalf shall be final. Res- 
pondent No. 4 has filed Annexure R/4/1 which 
is a certificate dated August 18, 1972, issued ` 
by the Deputy Commissioner, Jind. It men- 
tions that the said officer considered all the 
evidence produced by Shri Narain Singh as 
also the report submitted by the Sub-Divi- 
sional Officer (Civil). From this data, he was 
satisfied that respondent No. 4 was a ‘pro- 
ducer’. The petitioners did not file any rep- 
lication challenging the basis on which the 
Deputy Commissioner granted this certifi- 
cate to respondent No. 4. 

Even otherwise, merely because this res- 
pondent is also working as the Principal of 
a privately managed school, it cannot: be said 
that he cannot be styled as a ‘producer’ 
within the meaning of the statute. The peti- 
tioners are claiming relief under the Markets 
Act. One of the conditions of this Act is 
that when a dispute arises about the status 
of a person as a producer, then the opinion 
of the Deputy Commissioner in this behalf 
shall be final. The rights of the petitioners 
are subject to this condition and it is doubt- 
ful whether it would be open to them to 
challenge the certificate granted by the. 
Deputy Commissioner. The nomination of 
respondent No. 4 as a member of the Mar- 
ket Committee, Jind, could therefore not be 
held to be unjustified. 


7. The meeting for the co-option of 
respondents Nos. 5 to 9 was held on August 
3, 1972. The notices for this meeting were 
issued on July 29, 1972. It is. submitted that 
these notices were served upon petitioners 
Nos. 1 and 4 on August 2, 1972. Rule 4 (3) 
of the Rules framed under the Samitis Act 
lays down that at least three days’ clear 
notice should be given to the members for 
holding a meeting for co-opting the members 
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representing the scheduled castes and the 
women folk. Prima facie, the meeting held 
on August 3, 1972, in which respondents 
Nos. 5 to 9 were co-opted, cannot be said 
to have been held in accordance with law. 
It is, however, admitted that ten members 
including respondent No. 4 attended this 
meeting and the co-option was made unani- 
mously. The question which falls for deter- 
mination is whether the co-option held in 
such a meeting deserves to be quashed or 
not. A similar matter arose in Didar Singh 
v. Deputy Commr., Hoshiarpur, L. P. A. No. 


116 of 1967, decided by this Court on 17-8-" 


1967. Speaking for the Bench, S. B. Capoor, 
the learned Acting Chief Justice, observed as 
follows:— 


“The contention of Mr. Sibal, that the 
notice in question fell short by only one day 
cannot be allowed to prevail, because one 
would then not know where to draw the line 
and it might as well be argued that even 
if the notice fell short by two or three days, 
the proceedings at such a meeting could not 
be challenged unless a petitioner proved by 
positive evidence that prejudice had been 
caused to him. That in my view would be 
bye-passing the statute and perhaps even lead 
to flout it with impunity.” 

8. In Jai Bhagwan Sharma v. Matu 
Ram, (1963) 65 Pun LR 1090, question re- 
garding the publication of election programme 
under the Punjab Municipal Election Rules, 
1952, came for consideration. Grover, J., 
P his Lordship then was, observed as fol- 
ows:— 


“It was held that fourteen clear days 
must elapse between the dates of service and 
that of return. It is, therefore, quite ob- 


vious that in the present case ten clear days. 


had to intervene between the date of publi- 
cation of the election programme and the 
first of the dates specified in it, namely, 29th 
July, 1961 and 8th August, 1961. Admittedly, 
in this view of the matter there was a con- 
travention of the mandatory provisions of 
the aforesaid rule.” 

9. In view of these: authoritative pro- 
nouncements, it must be held that the autho- 
rities concerned must make rigid compliance 
with Rule 4 (3) of the Rules framed under 
the Samitis Act. Under our system of elec- 
tions, some time is always allowed to the 
voters and those who seek election for mak- 
ing canvassing in their favour. The denial 
of this right to the voters may sometimes- de- 
feat the very purpose for which the elections 
are held. In a suitable case, it could be 
validly urged by a voter or a candidate that 
the result of an election has ‘been materially 
affected because of non-compliance with this 
tule. But, can we say that the- co-option of 
respondents Nos. 5 to 9 is void merely be- 
cause the meeting held on August 3, 1972 
was not strictly in accordance with law? The 
process of co-option of members is no dif- 
ferent from their election. In the case of 
co-option an electoral college elects the mem- 
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bers whereas in an ordinary election members 
are usually elected by a secret ballot.. The 
election of a member who comes in by the 
process of co-option can equally be chal- 
lenged by filing an election petition. Sec- 
tion 121 of the Samitis Act reads as under:— 


“121. Election Petition: 

(1) Any person who is a voter for the 
election of a Member may on furnishing the 
prescribed security and’on such other condi- 
tions, as may be prescribed, within twenty 
days of the date of announcement of the re- 
sult of an election, present to the prescribed 
authority, an election petition in writing, 
against the election of any person as a Mem- 
ber, Vice-Chairman or Chairman of the Pan- 
chayat Samiti or Zila Parishad concerned. 

(2) The prescribed authority may— 

(a) if it finds, after such inquiry as. it 
may deem necessary, that a failure of justice 
has occurred, set aside the said election, and 
a fresh election shall thereupon be held; 


(b) if it finds that the petition is false, 
frivolous, or vaxatious, dismiss the petition 
and order the security to be forfeited to the 
Panchayat Samiti or’ Zila Parishad concern- 
ed, as the case may be. 


(3) Except as provided in this section, 
the election of a Member, Vice-Chairman or 
Chairman shall not be called in question 
before any authority or in any Court.” 

Rule 3 of the Rules framed under this Act 
runs as follows:— 

“3. Grounds on which election may be 
called in question: 

The election of any person as a Member, 
Vice-Chairman or Chairman of a Panchayat 
Samiti or Zila Parishad, as the case may be, 
may be called in question by an, elector 
through an election petition on the ground 
that such person has been guilty of a corrupt 
practice specified in the Schedule or has con- 
nived at, or abetted the commission of any 
such corrupt practice or the result of whose 
election has been materially affected by the 
breach of any law or rule for the time being 
in force or there has been a failure of jus- 
tice.” f 


10. A reading of the aforementioned 
tule shows that an election can be set aside 
where the result of the election has been 
materially affected by the breach of any law 
or the rules applicable to the case. The result 
of the late service of notice upon petitioners 
Nos. 1 and 4 for the meeting held on August 
3, 1972, was that they were deprived of their 
right of casting their votes. In law, it can 
at the most tantamount to rejection of their 
votes, but in spite of this infirmity it has to 
be seen whether the rejection of these votes 
has materially affected the result of the elec- 
tion of respondents Nos. 5 to 9. When the 
facts and circumstances of the present case 
are kept in view, it becomes obvious that no 
such finding can be given. 


It is not disputed that ten members who 
attended the meeting on August 3, 1972, con-| 


476 P. & H. [Prs. 1-2] 


„stituted the majority of the total elected or 
nominated members of the Samiti. The co- 
option held by them was unanimous. Even 
if all the other elected or nominated mem- 
bers of the’ Samiti had attended the meet- 
ings the result of the election could not have 
4een any different. It is also well settled that 
an election cannot be set aside on lighter 
grounds. In Onkar Singh v. State of Har- 
yana, (1972) 74 Pun LR 378, a similar mat- 
ter came to be considered by a Division 
Bench of this Court. DÐ. K. Mahajan, J. 
speaking for the Bench, observed as follows:— 

“In the present case there is no manifest 
injustice inasmuch as the election was unani- 
mous and even if the petitioner was not duly 
served and did not attend or there was no 
proper notice, it resulted in no injustice to 
him. On this short ground I would reject 
the first contention of the learned counsel 
for the petitioner.” 

1i. The above-mentioned © observa- 
tions apply with greater force to the facts 
and circumstances of the instant case because 
the respendents Nos. 1 and 4 had actualiy 
been served. 

12. In view of what has been dis- 
cussed above, I find no merit in this peti- 
tion, which is dismissed. 





Petition dismissed. 
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M/s. Raj Sons and another, Appellants 
v. M/s. Bombay Dyeing and Manufacturing 
Co. Ltd. and another, Respondents. 

F. A. F. O. No. 42 of 1972, D/- 11-10- 
1972 from order of O. P. Saini 1st Addl. Dist. 
J., Ludhiana, D/- 11-2-1972. 

Index Note :— (A) Trade and Merchan- 
dise Marks Act (1958), S. 106 — Issue of 
injunction for “passing off” when warranted. 


Brief Note :— (A) Where the defendant, 
a dealer, prominently displayed the signboard 
bearing the trade name of the plaintiff, a 
manufacturer -of cotton goods without dis- 
playing the names of manufacturers whose 
goods were available in his shop, on his busi- 
ness premises like shop and godown along 
with other sign-boards and sign-board of his 
business name and had stocked unmarked 
cloth pieces some of which measure even 
hundred yards and also effected sales of un- 
marked handkerchiefs in packing boxes of 
the plaintiff, an order restraining the defen- 
dant from displaying the trade name of the 
plaintiff on his sign-boards, letter heads and 
cash memos etc. on ground of attempting to 
pass off spurious and inferior goods as goods 
of the plaintiff. was justified. 
(Paras 1, 2, 4) 
K. S. Thapar with Deepak Thapar, for 
Appellants; Daya Sarup Nehra with Pawan 
Kumar Bansal, for Respondents. 
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Raj Sons v. Bombay Dyeing & Co. 


` the minds of the public that most of the 


A.I.R. 


JUDGMENT :— By the impugned order 
dated 11-2-1972, the trial Court had, after 
hearing the parties, confirmed its earlier order 
dated 14-1-1972 directing the defendant-appel- 
lants, in their absence, to stop displaying the 
trade name “Bombay Dyeing” on their sign- 
boards, printed letter heads, cash memos, 
paper bags etc. on the application of the 
plaintiff-respondents under Order XXXIX, 
Rules 1 and 2, read with Section 151 of the 
Code of Civil Procedure. In their plaint and 
the application for temporary injunction, the 
plaintiff-respondents had alleged that the ap- 





‘pellants were selling goods manufactured by 


other mills as the goods of the plaintiffs and 
were guilty of the offences of passing off of 
inferior goods and the piracy of the plain- 
tiffs’ trade name. 


2. ‘The trial Court had appointed an 
Advocate as a Local Commissioner in the 
case. He had visited the business premises of 
the appellants and had submitted a list of 
their stocks along with his report dated 30-1- 
1972. The allegations about the passing off 
of spurious or inferior goods manufactured 
by others as the goods of the plaintiff-respon- 
dents were materially borne out ‘by the list 
of stocks found on the appellants’ premises. 
Even otherwise, the Local Commissioner’s re- 
port shows that the appellants are indulging 
in a kaleidoscopic display of different types 
of sign-boards at different times of the day 
on their different business premises like the 
shop or the godown. Some of these sign- 
boards have been painted on cloth and are 
used to cover up the regular sign-boards, more 
permanently installed on the shop. ‘The 
words “Bombay Dyeing” have been given an 
unnatural prominence on these sign-boards 
and may seem to create the impression in 


goods being sold on the shop are the goods 
manufactured by the plaintiff-firm. The stock- 
ing of unmarked.cloth pieces which in some 
cases measure more than a hundred yards in 
length, the sale of unmarked handkerchiefs 
in packing boxes of the plaintiff-respondents 
and other like items in the list enclosed with 
the report of the Local Commissioner give 
one the impression that everything being done 
on the appellants’ shop is not really fair and 
above board. The order under appeal does 
not have the effect of stopping completely 
or even partially the carrying on of the ap- 
pellants’ business in their own name of 
Messrs Raj Sons. In one-of the sign-boards, 
the words “Bombay Dyeing” which are the 
trade ‘name of the plaintiff-respondents have 
been displayed in letters which are as big as 
the letters used for displaying the appellants’ 
own business name. The names of the other 
concerns whose goods are available at the 
appellants’ shop have not been given in these 
sign-boards. A different. view could - have 
been taken if the appellants had been dis- 
playing all these names of the manufacturers, 
whose goods they were selling at their shop 
without any undue prominence having been 
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given to the words “Bombay Dyeing.” The 
allegations about passing off of inferior or 
spurious goods as the goods of the plaintiff- 
respondents and the piracy of their trade 


name cannot, therefore, be described to be - 


- jabsolutely without any basis. 


3. Shri Thapar, the learned counsel 
for the appellants, argued that until about 
two years before the filing of the present suit, 
the appellants were the partners of Bansal 
and Company who are the local stockists of 
the plaintiff-respondents. The present suit is 
said to have been filed on the instigation of 
Bansal and Company. The shop in which 
the joint business was being carried on had 
belonged to the appellants and continues to 
be in their possession even after the dissolu- 
tion of the partnership firm. This would not, 
however, justify the abuse or unfair use by 
the appellants of the plaintiff-respondents’ 
trade name even if the appellants were stock- 
ing for sale mostly the goods manufactured 
by the plaintiff-respondents. The apprehen- 
sion of the plaintiff-firm and the trial Court 
that the appellants may take unfair advan- 
tage of the use or abuse of the plaintiffs’ 
trade name cannot, therefore, be described 
as absolutely without any basis. 


4, I.see no grounds for interference 
and ‘dismiss the appeal. Parties are, however, 
left to bear their own costs. 


Appeal dismissed. 
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Index Note: — (A) Evidence Act, Sec- 
tion 68 — Proof of execution of document 
— Document admissible — Objection as to 
mode of proof must be taken at trial before 
it is marked as an exhibit and not in appeal. 
(X-Ref.— Civil P. C. Sections 100, 101), 
R: S. A, 2022/70, D/- 28-7-72 (Puniab and 
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PC 83 and (1963) 65 Punj LR 1133, Rel. on. 
AIR 1928 All 303 and AIR 1942 Nag 84, 
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AIR 1928 All 303 = 107 Ind Cas 
564, Salik Chand v. Mt. Tamiz Bano 5 


H. L. Sarin, Sr. Advocate with M. L. 
Sarin, for Appellants; S. P. Goyal, for Res- 
pondents. 


JUDGMENT:— The facts necessary 
for the decision of this appeal under Cl. 10 
of the Letters Patent may briefly be given 
as follows:— 


2. Khem Chand and Yadav Rai 
plaintiffs (respondents Nos. 1 and 2 in this 
appeal) are admittedly the owners of the shop 
in dispute. According to the plaintiffs, 
Kidar Nath was, the tenant of the aforesaid 
shop under a rent-note which, during the 
course of evidence in the suit, was marked 
Exhibit P-12. After the death of Kidar 
Nath, his son, Bhagwan Dass and widow, 
Bhuri Devi, being defendants Nos. 1 and 2 
(appellants before us) continued in posses- 
sion of the shop. It was alleged by the 
plaintiffs that inasmuch as Kidar Nath was 
a statutory tenant in the shop, the possession 
of defendants Nos. 1 and 2, after his death, 
became unlawful. The defendants contended 
that the tenancy in question was not statu- 
tory but heritable. This matter was put in 
Issue No. 1 which was “Whether Kidar Nath 
was a statutory tenant of the shop in dis- 
pute”. P. W. 3 Durga Parshad was pro- 
duced as a witness by the plaintiffs. He 
identified the handwriting and the signature 
of the petition-writer who had written Exhi- 
bit P-12. It was further stated that the peti-|. 
tion-writer as well as his son are dead and 
are not available. During the course of evi- 
dence of Durga Parshad, the rent-note was 
exhibited as P-12 without any objection on 
behalf of the defendants. The Trial Court 
decreed the suit holding the tenancy of Kidar 
Nath as statutory. The lower appellate 
Court came to the conclusion that Exhibit 
P-}2 was not properly proved and, there- 
fore, it had not been established that Kidar 
Nath was a statutory tenant. In the regular 
second appeal filed by the plaintiffs, basing 
his decision on Gopal Das v. Sri Thakurji, 
AIR 1943 PC 83, and on a decision of this 
Court in Harnam Singh v. Dalip Singh, 
(1963) 65 Pun LR 1133, the learned Single 
Judge came to the conclusion that the docu- 
ment being admissible and, no objection hav- 
ing been taken by the defendants to the mode 
of its proof at the relevant time. they can- 
not now be heard to object that the docu- 
ment has not been properly proved. 

3. The observations of the Privy 
Council in Gopal Das’s case AIR 1943 PC 
83 (supra) which were relied upon by the 


. learned Single Judge, were to the following 


effect: — 


“Where the objection to be taken is not 
that the document is in itself, inadmissible 
but that the mode of proof put forward is 
irregular or insufficient. it is essential that 
the objection should be taken at the trial 
before the document is marked as an exhi- 
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bit and admitted to the record. A party 
cannot lie by until the case comes before a 
Court of appeal and then complain for the 
first time of the mode of proof.” 


4. In Harnam Singh’s case (1963) 65 
Pun LR 1133 (supra) this Court came to the 
conclusion that in order to prove document 
‘© “it was necessary to call an attesting wit- 
ness alive and available in proof of the exe- 
cution of the document in question but no 
objection was raised when it was produced 
and exhibited by the Trial Court.” In that 
case, the counsel for the plaintiffs made a 
statement that he produced the copies of the 
sale deeds marked ‘A’ and ‘B’. This was 
objected to, but when he said “I also produce 
‘C copy of the sale deed” no objection was 
taken. Grover, J.. as he then was, while 
delivering the judgment observed as follows:— 

“In these circumstances the defendants 
cannot now be heard to say that the docu- 
ment was not properly proved......... 

5. The decision of the Allahabad 
High Court in Salaik Chand v. Mt. Tamiz 
Bano, ATR 1928 All 303, which was relied 
upon by the learned counsel for the defen- 
dants, who were respondents before the learn- 
ed Single Judge, was distinguished by the 
learned Single Judge, because that was not a 
case where a documént had been exhibited 
without any objection. The decision in 
Bulakidas Hardas v. Chotu Paikan, AIR 
1942 Nag 84, cited before us, is also ‘distin- 
guishable on the same basis. 

6. In view of the above, we find no 
force in this appeal and dismiss the same 
without any order as to costs. 


Appeal dismissed. 
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(V 60 C 136) 
PREM CHAND PANDIT, J. 

Smt. Ikbal Begum, .Petitioner v. Akhtar 
Ali, Respondent. 

Civil Revn. No. 1289 of 1971, D/- 10-11- 
1972, against order of Som Nath Chhada, 
Sub. J., Panipat, D/- 8-11-1971. 


Index Note:— (A) Civil P. C., 1908, 
Order 6, Rule 17 — Refusal to grant amend- 
ment of pleadings — Is proper when pro- 
posed amendment totally changes nature of 
case. 


Brief Note: — (A) In a suit by the 
plaintiff who was the mukhtiyar of defendant, 
a pardanashin lady, defendant admitted the 
transaction of sale executed by her but con- 
tended that there was no deficiency in the 
area sold by her. By the proposed amend- 
ment she wanted to plead that the entire 
transaction was based on misrepresentation 
and was bogus and without consideration. 
Held that the amendment sought was proper- 
ly rejected by the lower court. AIR 1922 PC 
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Ikbal Begum v. 


Akhtar Ali (P. C. Pandit J.) ALR 


249, Relied on; AIR 1959 Andh Pra 448, 
Followed; Civil Revision 1226 of 1970 decid- 
ed on 1-11-1971 (Punj), Referred. (Para 8) 
Cases Referred: Chronological Paras 
(1971) Civil Revn. No. 1226 of 1970, 

D/- 1-11-1971 (Punj), Balkishan v. 

Municipal Committee, Panipat 7 
AIR 1959 Andh Pra 448-= (1959) - 

1 Andh WR 239, Jaldu Anantha 

Raghurama Arya v. Jaldu Bapanna 

Rao 
AIR 1922 PC 249 = 48 Ind App 214, 

Ma Shwe Mya v. Maung Mo Hnuang 8 


`G. C. Mittal, for Petitioner; Ram Kri- 
shan Chhokar, for Respondent. 


ORDER:— This is a defendant’s revi- 
sion petition against the order of the Trial 
Judge rejecting her application for the amend- 
ment of her written statement 


2. Akhtar Ali brought a suit against 
Shrimati Iqbal Begum for joint possession of 
the land in suit. It was stated in the plaint 
that the defendant had sold agricultural land,- 
measuring 144 Bighas 19 Biswas to him for 
Rs. 5,000/- by a registered deed on 10th 
May, 1960. When the plaintiff was going to 
get possession of the said land, he found 
that the area was less by 21 Bighas and 7 
Biswas. That necessitated the filing of the 
present suit. 


3. The suit was contested by the de- 
fendant, who denied the allegations made by 
the plaintiff and pleaded that the latter was 
the Mukhtiar-i-am of the former, who was 
Pardanashin lady and he purchased the land 
with full knowledge of what he was buying. 
There was no deficiency in the area. 


A. During the pendency of the suil, 
when the plaintiff had finished his- evidence 
and the defendant was to lead hers, she, on 
30th August, 1971, filed an application under 
Order 6, Rule 17 of the Code of Civil Pro- 
cedure. for permission to amend her written 
statement. She stated that she was a 
Pardanashin lady. and due to inadvertence 
she could not take a specific plea that the 
transaction relied on by the plaintiff was a 
sham one, as no consideration passed be- 
tween the parties. The plaintiff was the 
Mukhtiar-i-am of the defendant and wanted 
to grab her land. She was under his undue 
influence. She had more than 30 standard 
acres of land and the plaintiff told her that 
there was every chance that some of her 
land might be declared surplus and in order 
to avoid that, it would be better if certain 
land was shown as sold to him and after 
the surplus dispute was over, the plaintiff 
would return the said land to her and with 
that end in view the bogus sale-deed was 
got effected by him from her. The land, 
which was alleged to be sold, was worth 
much more than Rs. 5,000/- at the time of 
sale. By means of this application, she 
wanted to make this amendment in the writ- 
ten statement. 
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5. This application was opposed by 
the plaintiff, according to whom, the propos- 
ed amendment would change the entire na- 
ture of the defence already taken by her. 


6. After hearing the arguments, this 
application was rejected by the trial Judge 
and against that order the defendant had 
come here in revision. 


7. Learned counsel for the petitioner 
submitted that the learned Judge was entirely 
wrong in disallowing this application on the 
ground that the amendment sought to be 
made was barred under the provisions of 
Order 6, Rule 17, Code of Civil Procedure 
inasmuch as “it would mean a different or 
additional approach to the facts already ad- 
mitted and this would amount to changing 
the nature of defence.” According to the 
learned counsel, amendments have generally 
to be allowed and even if by the proposed 
amendment, a suit of one character is chang- 
ed into another one, that would be no ground 
for refusing the said amendment. Reliance 
for this submission was placed by the learn- 
ed counsel on an unreported decision given 
by me in Civil Revision No. 1226 of 1970 
(Balkishan v. Municipal Committee, Panipat) 
decided on 1-11-1971 (Punj). 


. 8. 
lpetitioner, I find that there is no merit in 
ithis contention. It is difficult to accept the 
‘broad proposition mentioned by the learned 
‘counsel that in every case the amendment’ of 
‘pleadings has to be allowed. There are nu- 
‘merous judicial decisions in support of the 
view that where the plaintiff’s suit would be 
wholly displaced by the proposed amendment 
or where the amendment would introduce a 
jtotally different, new and inconsistent case, 
‘leave to amend the plaint or the written state- 
ment should be refused. Reference in this 
connection may be-made to Ma Shew Mya 
v. Maung Mo Hnuang, AIR 1922 PC 249, 
Jaldu Anantha Raghurama Arya v. Jaldu 
Bapanna Rao, AIR 1959 Andh Pra 448, and 
also to the Mulla’s Code of Civil Procedure, 
13th Edition, Volume I, Pages 729 and 731, 
where a number of authorities have been 
cited for this proposition. The present is a 
case of that kind. In the original written 
statement, the defendant had admitted the 
transaction, but her position was that the 
plaintiff knew what he was purchasing and 
there was no deficiency in the area. In the 
proposed amendment, she wanted to take a 
complete somersault on the stand originally 
taken by her and wished to plead that the 
entire transaction was a bogus one and no 
consideration passed between the parties in- 
asmuch as she was duped by the plaintiff, 
who was her Mukhtiar-i-am. 

9. I would, therefore, reject this peti- 
tion, but make no order as to casts. 


Revision dismissed. 
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After hearing the counsel for the. 
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(V 60 C 137) 


GURDEV SINGH, J. 


Kalia and others, Petitioners v. Gram 
Sabha Manas, Respondent. 


Civil Revn. No. 614 of 1972. D/- 10-10- 
1972, to revise order of S. R. Bansal, Sub. ` 
J., 2nd Class, Kaithal, D/- 10-5-1972. ` 


Index Note: — (A) C. P. C., Sec. 151, 
0O. 39, Rules 1, 2 — Party dispossessed in 
execution of warrant of dispossession issued 
by Revenue Court — Even if the warrant is 
obtained by suppressing the fact that Civil 
Court had ordered status quo to be main- 
tained, restoration of possession cannot be 
ordered. 


Brief Note: — (A) Even by supressing 
the fact that in a suit pertaining to the order 
of ejectment the Civil Court has ordered the 
status quo to be maintained, if warrant of 
dispossession is obtained from Revenue Court 
and the party is dispossessed in obedience to the 
order of Revenue Court then so long as that 
order is not set aside by competent autho- 
rity or the original order of ejectment. to 
which the suit pertains, is not declared to 
be invalid or void, the restoration of posses- 
sion cannot be ordered. The Court under 
whose warrant the party has been dispossessed 
is a Court of independent jurisdiction No 
order of injunction was granted to it nor 
could it be, and if the Revenue Court has 
wrongly ordered the execution to proceed, 
the Civil Court cannot interfere where there 
is no complaint that it acted without jurisdic- 


tion. AIR 1956 Pat 455 and AIR 1950 Mad 
317, Distinguished. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1956 Pat 455. State v. Usha Devi 3 
AIR 1950 Mad 317 = (1949) 2 Mad 
LJ 764, Aygammal v. Thangavelu 
Padayachi 3 
N. C. Jain, for Petitioners; H. L. Sarin 
with M. L. Sarin, for Respondent. 
ORDER:— This petition for revision 
is directed against the order of the learned 


Subordinate Judge, Kaithal, dated 10th of 
May, 1972, whereby he rejected the peti- 
tioner’s application under Section 151 read 


with Order 39. Rules 1 and 2, Civil Proce- 
dure Code, for restoration of possession of 
property during the pendency of the suit be- 
tween the parties. The relevant facts are as 
follows: 


The Sub-Divisional Officer (Civil), 
Kaithal, passed an order of the petitioners’ 
ejectment under Act No. 18 of 1961 at the 
instance of the respondent Gram Sabha. 
The present petitioners and others. challeng- 
ed the validity of this order by means of a 
suit and on their application the learned 
Subordinate Judge issued an interim order 
directing that status quo with regard to 
possession be maintained till the final deci- 
sion of the suit. Despite this stay order the 
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Sarpanch of the respondent Gram Pancha- 
yat applied for the execution of the eject- 
ment order to the Sub-Divisional Officer 
(Civil), exercising the powers of the Assis- 
tant Collector, supported by an affidavit stat- 
ing, inter alia, that no injunction from any 
-Court against taking possession of the land 
had been issued. The Assistant Collector 
thereupon issued warrants for possession, in 
execution of which the Gram Sabha dispos- 
sessed the present petitioners on the ist of 
October, 1971. 


2. Complaining that the order of the 
Court directing that the status quo be main- 
‘tained by the parties has been disobeyed, the 
` present petitioners, who were plaintiffs before 
the Subordinate Judge, prayed that the pos- 
session be restored to them. The learned 
Subordinate Judge rejected this prayer solely 
on the ground that the petitioners were dis- 
possessed in execution of warrants for dis- 
possession issued by the Assistant Colletor, 
and the Civil Court was not competent to 
interfere with that order of the Revenue 
Court. ` 


3. Mr. N. C. Jain, appearing for the 
petitioners vehemently contended that under 
Section 151, Civil Procedure Code, the learn- 
ed Subordinate Judge had ample power to 
order restoration of possession which had 
been taken in disobedience of the interim 
injunction issued by it. In support of this 
contention, he has cited State of Bihar v. 
Usha Devi, AIR 1956 Pat 455, and Aygam- 
mal v. Thangavelu Padayachi, AIR 1950 Mad 
317. The rule laid down in these authori- 
ties is not challenged and I have no hesita- 
ticn in agreeing with Mr. Jain that if a party 
had benefited by disobeying an injunction 
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order issued by a Court in exercise of its 
inherent power under Section 151, Civil Pro- 
cedure Code, the restoration of the benefit 
to the aggrieved party can be ordered. This 
principle, however, does not apply to the 
facts of the case before me as the possession 
has been delivered under the orders of a 
Revenue Court and in execution of the war- 
rants issued by it. It no doubt appears that 
the warrants were obtained by the Gram 
Sabha by suppressing the fact that the Civil 
Court had ordered the status quo to be main- 
tained, but the fact remains that the peti- 
tioners were dispossessed in obedience to the 
orders of a Revenue Court. So long as that 
order is not set aside by a competent autho- 
rity or the original order of ejéctment, to 
which the suit pertains, is not declared to be 
invalid or void, the restoration of possession 
cannot be ordered. The Court under whose 
warrants the petitioners have been disposses- 
sed is a Court of independent jurisdiction. 
No order of injunction was granted to it nor 
could it be, and even if the Assistant Col- 
lector had wrongly ordered the execution to 
proceed, the Civil Court cannot interfere as 
there is no complaint that the Assistant Col- 
lector acted without jurisdiction. The ques- 
tion whether the Sarpanch, at whose instance 
the warrants. of ejectment were issued, can 
be punished for disobedience of the injunc- 
tion order is not before me and I express no 
opinion on it. If the Sarpanch had put in 
a false affidavit to obtain execution of eject- 
ment order he can be prosecuted. 


4, Finding no merit in this petition I 
dismiss the same. In the circumstances of 
the case, I, however, leave the parties to 
bear their own costs. 


Petition dismissed. 


END 
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“ (2) Houses and Rents — Rajasthan 
Premises (Control of Rent and Eviction) 
Act (1950), S. 13 (1) (Nov) 313 A 
S. 115 — See also Houses and Rents 
— Rajasthan Premises (Control of Rent 
and Eviction) Act (1950), S. 13 (Jan) 24 
——S. 115 — Wrong decision on question 
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jurisdiction (Feb) 56 A 
-——S. 115 — Order directing defendant 
to pay court-fee —- Review application 


rejected after hearing opposite party — 
Revision against original order is 





com- - 
petent (Nov) 309 A 
S. 117 — See Ibid, S.4 (Aug) 219 A 
——S. 151 — See also Hindu Marriage 
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Act (1955), S. 24 
-——S. 151 — Court has no power to set 
aside ex parte decree under its inherent 
powers (Jan) 29 B 

. 151 — Consolidation: of two ap- 
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half of client — Extent of (Feb) 52 D 
---—O. 6, R. 2 — See Hindu Marriage Act 
(1955), S. 13 (Mar) 94 A 


——~-O. 6, R. 17 — See Houses and Rents 
— Rajasthan’ Premises (Control of Rent 
and Eviction) Act (1950), S.13 (Jan) 24 
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suit — In proper cases appellate Court 
will take notice thereof (Nov) 303 
——O, 8, R. 6 — Equitable set off — Plea 
when. not available (Oct) 271 H 
R. 13 — See Ibid, S. 151 

(Jan) 29 B 
-——O,. 14, R. 2 — Issue of law, the deci- 
sion of which is likely to dispose of the 
whole suit, may be-tried first as a preli- 
minary issue (Jan) 7 F 
——0O., 19, R. 3 — Affidavit in the form 
that several paragraphs of the affidavit 
are true to the knowledge and belief is 
not a proper affidavit (Jan) 32 B 
O. 20, R. 15 — Suit for dissolution of 
partnership and accounts — Account 
books not produced despite several op- 
portunities — Defendant cannot be allow- 
ed to produce his evidence (Feb) 37 
——O,. 20, R. 16 and O. 26, R. 11 — Pre- 
liminary decree in suit for accounts be- 


tween principal and agent — Scope of 
examination of accounts by Commis- 
sioner (Oct) 271 G , 
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Civil P. C. (contd.) 
——0. 21, R. 29 — See Contract Act 
(1872), S. 128 (Dec) 347 
——0O. 21, Rr. 58, 63— Order passed under 
Rule 58 — Finality (Jun) 186 A 
: ©, 21, R. 63 — See Ibid, O. 21, R. 58 
; (Jun) 186 

——O, 21, R. 92 — Sale cannot be set 
aside unless there is fraud — Even mate- 
` rial irregularities do not constitute suffi- 
cient ground for avoiding sale 

(Nov) 304 B 
——-O. 21, R. 95 — See Ibid, S. 47 

(Nov) 304 A 
——O, 22 — See Ibid, S.4 (Aug) 219 A 
———O. 22, R. 2; R. 4 — Abatement of ap- 
peal against the deceased respondent 
partner — Whether appeal abates as a 
whole (Feb) 39 B 
——O, 22, Rr. 3, 4 and 9 — Proceedings 
to bring legal representatives on record 
are .distinct and separate from proceed- 
ings to set aside abatement (Dec) 332 B 
—~—O. 22, R. 4 — See also (1) Ibid, O. 22, 
R. 2 (Feb) 39 B 





(2) Ibid, O. 22, R. 3 (Dec) 332 B 

>- ——-,, 22, R. 4 — Application to substi- 
tute legal representatives — Contents 

; (Dec) 332 A 

——O, 22, R. 4 — Applicability to ap- 

peal against preliminary decree 

(Dec) 332 D 

——O, 22, R. 9 — See also Ibid, O. 22, 

R. 3 (Dec) 332 B 

— O, 22, R. 9 — “Sufficient cause” — 

Construction of (Dec) 332 C 


-——0O. 23, R. 1 — Withdrawal of a peti- 
tion for restitution of conjugal rights 


bars a second petition on same cause of 


action (Mar) 94 C 
——O. 26, R, 11 — See also Ibid, O. 20, 
R. : (Oct).271 G 
——O, 26, R. 11 — Commission for exa- 
mination of accounts — Powers of Com- 
missioner — No power to summon wit- 
nesses and record their evidence 

(Oct) 271 B 


— O, 26, R. 12 (2) — Report of Com- 
missioner ‘after examination of accounts 
—Evidential value (Oct) 271 C 
-——O, 30, R. 4 — Rule does not apply 
when defendants are not sued in firm 
name ` (Feb) 39 A 
-—O, 34, R, 4 — See T. P.’ Act (1882), 
S. 58 (Jun) 173 E (FB) 
——O, 34, R. 11 — See Ibid, S. 34 ' 
(Nov) 316 
: —O. 39, R. 1 — Grant of temporary in- 
junction — Conditions to be satisfied 
- (Apr) 115 
O. 39, R. 2 (3) and (4) — Jurisdiction 
conferred on Court to punish a contuma~ 
cious party is to vindicate the supremacy 
of the Rule of law and not to benefit 
parties (Jul) 201 B 
——O, 41, R. 22 — A timebarred appeal 
if can be treated as a cross-objection 
; (May) 157 





“Art, 226 — Cancellation 


Civil P. C. (contd.) 
——O, 47, R: 4 — See Ibid, S. 115 : 
(Nov) 309 A 
Constitution of India, Arts. 1 (3) (c) and 
2 — Acquisition of territory — Mere phy- 
sical possession of -territory by force of 
arms does not amount to acquisition 
(Feb) 49 A 
(3) (c) 
(Feb) 49 A 
——Art. 14 — See also (1): Gold Control 
Act (1968), S. 6 (1) (Sep) 242 B 
(2) Hindu Adoptions. and Mainten- 
ance Act (1956), S. 6 (Jan) 7 E 
(3) Rajasthan Colonisation Act (1954), 
S. 22 (Sep) 254 C 
“Art. 14 — Rajasthan Colonisation 
(Rajasthan Canal Project Government 
Land Allotment and Sale) Rules (1967) 
— Validity — Latter part of R. 16 and 
R. 19 (a) (iii) read with R. 7 (x) and (xi) 
are discriminatory (Mar) 71 A 
‘Art. 19 (1) (f) — See also Rajasthan 
Colonisation Act (1954), S. 22 
(Sep) 254 C 
——Art. 31-B — See Tenancy Laws — 
Rajasthan Tenancy Act (3 of 1955), Sec- 
tion 15-A (Sep) 254 B 
——Art. 141 — Precedent — High Court 
cannot re-examine even from a different 
angle validity of a provision upheld by 
the Supreme Court (Sep) 242 A 
——Art, 166 — Validity of Government 
order 3 (Jun) 187 F 
~——Art. 166 (3) — Rules of Business 
framed under — Authority of a particu~ 
lar appointment, if it is not in conformity 
with Rules, can be challenged but vali- 
dity of Rules cannot be challenged on 
that ground (Apr) 103 A 
-——Art. 166 (3) — Rules of Business 
framed under — Notification issued by a 
competent authority cannot fail merely 
because it purports to be issued under a’ 
wrong provision (Apr) 103 B 
Art. 166 (3) — Rules of business of 
Government ' (Apr) 103 C 
——Art, 226 — Petition against order of 
R.T.A. — Incomplete description of 
R.T.A.’s resolution does not amount to 
deliberate suppression of fact 
© (Jan) 25 A 
Art. 226 — Failure to represent under 
S. 57, M. V. Act if bars writ petition 
(Jan) 25 B 
Arts. 226, 227 — New plea that part- 
ner of unregistered firm could sign: .the 
power on behalf of other partners can- 
not be allowed (Feb) 42 A 
——Aris, 226, 227 — Laches — Delay of 
about eleven months due to bona fide fil~ 
ing appeal under statute — No laches 
(Feb) 42 B 
- of permit 
without giving opportunity of hearing — 


—Art. 2 — See Ibid, Art. 1 
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Constitution of India (contd.) 
Action illegal and without jurisdiction — 
Writ of certiorari issued (Feb) 42 C 
Art. 226 — Petitioner’s fundamental 
rights not- directly or substantially in~ 
vaded — Mandamus cannot issue 
. (Feb) 49 C 
=—Art, 226 — Parties to petition 
(Feb) 52 A 
——Art. 226 — Certiorari — Complicated 
questions of fact — If can be decided 
: ` (Feb) 57 C 
-——Art. 226 — New point — Question of 
law — When can be aHowed 








(Mar) 71 B 
Art. 226 — New point — Question of 
fact — Cannot be allowed (Apr) 103 D 





Art. 226 — Who can apply f 
(Jun) 187 A 
~—Art. 226 -— Power of High Court to 
interfere with action of executive autho- 
rity (Jun) 187 C 
-— Art. 226 — New point (Jun) 187 G 
——Art. 226 — Laches — Inordinate de- 
lay in filing’ petition without satisfactory 
explanation disentitles petitioner to get 
relief (Oct) 285 
-—Art, 227 — See Ibid, Art. 226 
(Feb) 42 A, B 


Contract Act (9 of 1872), S. 23 -— Agree- 
ment to compound offence compoundable 
with Courts permission — Not illegal 
when. Court’s permission is obtained 

, (Oct) 260 
——-S, 23 — Purchase of export licence 
contravening Export (Control) Order — 
Money spent in fulfilment of such object 
cannot be recovered (Oct) 271 D 
——-S, 44 — See Civil P. C. (1908), O. 22, 
R. 2 (Feb) 39 B 


—~—S. 45 — Suit for ejectment and rent - 


by a co-mortgagee-lessor without im- 
pleading representatives of deceased-co- 
mortgagee-lessor is not maintainable 
i (Feb) 63 B 
„»—5S. 56 — See also Ibid, S. 73 
: (Aug) 223 F 
——S. 56 — Frustration of contract — 
Subsequent change in circumstances — 
Effect {Aug) 223 E 
——S. 73 — Subsequent change in cir- 
cumstances outside contemplation of par- 
ties — Whether payment on basis of 
quantum meruit can be claimed 
(Aug) 223 F 
S. 128 — Surety’s liability is always 
co-extensive with that of principal deb- 
tor 
~——Ss. 182 and 215 — Pakka Adatiya and 
his constituent — Relationship between 
— Nature of — Rights and obligations as 
agent towards his principal 





—S, 215 — See Ibid, S, 182 
(Oct) 271 E 


——5. 218 — Principal selling his export: 


licence through his agent — Transaction 


(Dec) 347 


(Oct) 271 E. 


Contract Act (contd.) 

illegal — Principal cannot recover back 
price realised by agent (Oct) 271 F 
Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valua- 


tions, 
COURT-FEES AND SUITS 
pale VALUATIONS -> 


-—Court-fees Act (7 of 1870), S. 7 (iv) (b), ` 
‘Sch. I, Art. 1 — Suit for partition — 
Funeral expenses incurred by defendant 
— He is entitled to adjustment and no 
court-fee is payable (Nov) 309 B 


——S. 7 (iv) (b), Sch. I, Art. 1 — Parti- 
tion suit — Marriage expenses of son by 
defendant — Defendant must pay court- 
fee (Nov) 309 C 





——S. 7 (iv) (b), Sch. I, Art. 1 — Parti- 
tion suit — Expenses incurred by defen- 
dant in marriage of daughters cannot be 
claimed without paying court-fee ; 
(Nov) 309 D 

-—Sch. I, Art. 1 — See Ibid, S. 7 (iv) (b) 
(Nov) 309 B, C, D 
—Rajasthan Court-fees and Suits Valua- 
tion Act (23 of 1961), S. 35 (3) — “The 
property” — Article “the” refers to joint 
family property in general whether spe- 
cified in the plaint or not (Mar) 81 





DEBT LAWS 


Rajasthan Relief of Agricultural In- 

debtedness .Act (28 of 1957), S. 17 — Re- 

visional jurisdiction under — Scope of 
(Apr) 116 





Deed — Construction — Rule of — Seve- 
ral clauses of an instrument must. be 
construed as a whole ` (Aug) 223 D 


Easements Act (5 of 1882), S. 15 — Ease- 
ment — Proof — Onus : (May) 160 A 
S. 28— See, Specific Relief Act (1877), 
S. 54 (Mar) 96 B 


——5. 33 — Closure of window — If sub- 
stantial diminution of air and light 
(May) 460 B 
——S. 35— See Specific Relief Act (1877), 
S. 54 : (Mar) 96 B 


Electricity Supply Act (54 of 1948), S. 57 
— Agreement that company could charge 
retrospectively the increased rates if 
found reasonable — Not hit by S. 5Y | 

(May) 132 B 
Evidence Act (1 of 1872), Ss. 3 and 73 — 
— Defendant denying his signature — 
Plaintiff if bound to examine hand-writ- 
ing expert (Jan) 12 
——S. 21 — Admission in prior proceed- 
ings — Admission to be binding must be 
clear, precise and unambiguous _ 

(Jul) 208 B 
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: ee Act (contd.) - 


——S. 57 (10) — Court can take judicial 
notice of fact whether a particular terri- 
tory is a part of India or not 

(Feb) 49 B 


——S. 65 — Secondary evidence admit- 
ted without any objection — Party can- 
not complain that document had not been 
proved by primary evidence 

(Oct) 263 C 
—S. 65. — Secondary evidence of una 
registered document — Admissible for 
collateral. purposes when conditions for 
adducing such evidence exist 


(Nov) 294 
—S. 63 — See Succession Act (1925), 
S. 63 (Nov) 295 
—S, 13 — Sea Ibid, S. 3 (Jan) 12 


—S, 90 — Copy of document thirty 
years old —- There is no presumption re~- 
garding correctness of contents of copy 

(Oct) 263 A 
—S, 91 — Sea T., P. Act (1882), S. 59 

(Jul) 208 A 
——Ss. 101-104 — Onus — Suit for in- 
junction against trespassers — Onus of 
proving better title is on trespasser 

(Dec) 322 B 
——S, 124 (f) — See Registration Act 
(1908), S. 61 (Jun) 173 B (FB) 
——S, 115 — Act or omission of Govern- 
ment officer having no authority to enter 
into contract cannot operate as estoppel 
against Government 
—S. 115 — Acquiescence — Mere si- 
lence is no acquiescence (Aug) 223 B 

115 — Estoppel against principal 

— Representation of agent 


(Aug) 223 C 
——S, 116 — See also Civil P. C. (1908), 
S. 115 (Feb) 56 A 


—S. 116 — Tenant is not estopped from 
proving that relationship of landlord and 
tenant never subsisted between him and 
the plaintiff (Feb) 56 B 
Export (Control) Order (1954), Cl 3 — 
See Contract Act (1872), S. 23 
; (Oct) 271 D 
— CI, 5 — See Contract Act (1872), 
S. 23 (O age 271 D 
Gold Control Act (45 of 1968), S. 6 (1) — 
See also Constitution of India, Art, 141 
(Sep) 242 A 
—S. 6 (1) — Constitutional validity 
(Sep) 242 B 
Guardians and Wards Act (8 of 1890) 
S. 19 (b) — Prohibition under — Effect of 
S. 13 of Hindu Minority and Guardian- 
ship Act (Mar) 93 


Hindu Adoptions and ‘Maintenance Act. 


(78 of 1956), S. 4 — The Act does nof 
altogether obliterate old law of adoption 

(Jan) 7 B 
—S, 4 — Right to maintenance by 


widow of deceased istamararidar in Ra-. 


jasthan — Death after Act came into 


Panan ata nei D 


- Adoptions and Maintenance Act 
5. 4 


(Aug) 223 A` 


Hindu Adoptions and Maintenance Act 
(contd.). 

6 — Section 6 is mandatory — Al 

the four conditions are cumulativa 
(Jan) 7 D 
——Ss. 6, 9 and 11 (vi} — Provisions do 
not offend Art. 14 (Jan) 7 E 
—S. 9 — Sea also Ibid, S.6 (Jan) T B 
——S. 9, Explanation ij) — Step-mother 
ra ony competent to give a person in adop~ 
(Jan) 7B 


miy 11 (vij — See also Ibid, S. 6 - 


(Jan) 7 E 
——S. 12 (vi) — Adoption of adult per- 
son — ‘Ceremony of physical giving and 
taking is necessary not only in case of 
minor but also in casa of adult person 
(Jan) ¥ C 
Hindu Law — Adoption — Sea (1) Hindu 
ie) 
(Jan) 7 
(2) Hindu Adoptions and ane 
Act (1956), S. 9, Expln, (i) (Jan) 7 B 
——Alienation — Power of Karta or 
Manager — Legal necessity — Onus — 
Discharga of (Jun) 173 C (FB) 
—lInheritanca — Dayabhaga School — 
In absence of sapindas of first and second 
category all brothers of the deceased’ 
would succeed the deceased equally 
(Feb) 63 A 
—Joint family -— Renunciation of 
share by a coparcener — Effect on right 
of his sons to receive. shara (Jun) 171 


Hindu Marriage Act ae of 1955), S. 9 — 
— See also Civil P, C. (1908), O. 23, R. 1- 

Mar) 94 C 
—S. 9 — Husband’s petition for resti~ 
tution of conjugal. rights —- Defenca ‘just 
cause’ for. wife’s staying away must be 


grave and weighty (Jan) 20 
——S, 10 — Ses also Ibid, S, 25 

(Jan) 3 B 
—-S. 10 — Mere physical separaticn 


without animus deserendi does not ccn- 
stitute desertion (Jan) 3 A 
—S, 10 (1) (b} — Cruelty — Desertion 
for period of less than two years imme- 
diately preceding presentation cf petiticn 
does not by itself amount to cruelty 
(Oct) 269 
—-S. 12 — Impotency means incapacity. 
to have conjugal intercoursa — It has 
nothing to do with capacity $> prccreate 
children Mar) 89 
—-S, 13 — Adultery by the wife — 
Proof of — Plea of non-access has to be 
taken in pleadings and a specific issue 
raised to that effect (Mar) 94 A 
——S§. 24 — Court if can vary the order 
of maintenance pendente lita , (Jan) 2 
——S. 24 — “It appears te tha Court” — 
Matter should ordinarily ba decided on 
affidavits (Jan) 32 A 
——S. 25 — While dismissing the hus- 
band’s application for judicial separation 
permanent maintenance cannot be grant- 
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Hindu Marriage Act (contd.) 

~———§. 29 (2) — Custom to be recognised 
by court, must satisfy the standard of 
reasonableness (Mar) 94 B 


Hindu Minority and Guardianship Act 
(32 of 1956), S. 2 — See Guardians and 
Wards Act (1890), S. 19 (Mar) 93 
—~—S. 13 — See Guardians and Wards 
Act (1890), S. 19 (Mar) 93 


HOUSES AND RENTS 


—Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 13— See 
also T. P. Act (1882), S. 113 (May) 141 

S. 13 — Suit for eviction for non= 
payment of rent — Amendment by add- 
ing ground of bona fide requirement for 
personal use cannot be allowed 





(Jan) 24 
—iS, 13 — Protection under, when 
available (Apr) 120 A 


— +S. 13 — Tenant building his own 
house — Liability for eviction arising — 
Sale of house during pendency of suit 
for eviction (Dec) 345 
S. 13 (1) — Question whether the 
premises are required by landlord rea- 
sonably is a mixed question of law and 
. fact (Nov) 313 A 
——S. 13 (1) — Evietion of tenants == 
Reasonable need for the: premises 
(Nov) 313 B 
——~S, 13 (1) (e) — Material alteration 
of premises — What is (Feb) 36 
——S. 13 (6) — Siriking out of defence 
— Effect (Apr) 120 B 
——§, 13 (6) — Striking out of defence 
of tenant — Tenant is entitled to eross- 
examine ‘landlord or his witness 
(Apr) 120 C 
S. 19-A — Court in which rent is 
deposited cannot decide whether deposit 
is within time and valid under S. 19-B 











(Jan) 22 
Interpretation of Statutes —- Punctuation 
marks — Value of (Sep) 244 B 


Limitation Act (9 of 1968), Arts, 52, 120 
»— Suit for recovery of electricity char- 
ges — Rate not fixed previously — Art, 
120 and not 52 applieable 


{May} 132 A 

—— Art. 56 — See Ibid, Art. 120 
(Dec) 350 
~——Art, 120 — See also Ibid, Art. 52 
(May) 132 A 


—— Arts, 120 and 56 — Applicability — 
Claim by Contractor for additional : work 
not covered by terms of agreement — 
Art. 120, and not 56, applies 


Limitation Act (36 of 1963), S. 5 — See 
€ivil P. C. (1908), S. 151 (Jan) 29 B 
-——S,. 29 (2) — Applicability — Substitu- 
_ tien of legal representatives in special 


“under hire-purchase 


(Dee) 350 : 


Limitation Act (1363) (contd.) 

appeal under Rajasthan High Court Ordi- 
nance 1949 — Limitation (Aug) 219 B 
Art. 123 — “Summons” im Art. 123 
refers to summons for first hearing — 
Summons duly served — Starting point 
of limitation (Jan) 29 A 


Mahomedan Law — Wakf — Khankah — 





Concept of (Feb) 57 A 
——Wakf — Khankah — Sajjadanashin 
— Status of (Feb) 57 B 


Mineral Concession Rules (1960), R. 24 — 
Order sanctioning lease passed by Minis- 
ter — Application will be deemed to 
have been disposed of when Minister 
passed the order and not when it ‘was 
eommunicated (Nov) 289 


Motor Vehicles Act (4 of 1939), S. 2 (19) 
— “Owner” means person in possession 
agreement — Such 
person and not his financier is liable for 
damages (Nov) 317 C 
S. 31 — Notifying change of owner~ 
ship to registering authority — Omission 
to notify cannot invalidate the sale 

(Sep) 237 
-——S. 31 — Transfer of publie vehicle 
without adopting procedure under— Has 
no legal consequence 
Owner’s liability continues 





(Nov) 317 Al 
——S. 47 (3) — See also Constitution of 


India, Art, 226 (Jan) 25 B 
——Ss. 47 (3) and 48 — Consideration for 
‘grant of permit (Jan) 25 C 


——S. 47 (3) — Before granting permits 
on new routes the Regional Transport 


Nebo must fix the limit under S. 47 . 


(Jun) 172 A 
——S. 48 — See (1) Ibid, S. 47 (3) 
(Jan) 25 C 
{2} Constitution of India, Art. 226 
(Jan) 25 B 


——~S. 57 (3) — General Notification fix- 


ing date, time and place for considering- 


representations from applicants for. per- 
mit is enough (Feb) 52 B 
——S,. 57 (4) — Representation against 
the grant of permit — An unsigned re- 
presentation is valid (Jun) 172 B 
S. 57 (5) and (7) — Applications for 
grant of stage carriage permits — R.T.A. 
or S.T.A. has to consider them on merits 
and pass a speaking order (Feb) 52 C 
——S. 60 — See Constitution of India, 
Art, 226 (Feb) 42 C 
S 64 (5 — Representation against 
grant of permit made by Association — 
Individual member of Association if en- 
titled to file appeal 
——S. 68-C — See Civil Services — Ra- 
fasthan State Road era oo 
(Development) Rules (1965), R 

d 103 E 


———S, 68-D — Transferes of original 
operator can be substituted in plaee of 








— Transferor —- 


(Jan) 6; 
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Motor Vehicles Act {contd.) 

his predecessor-in-title in the objections 
filed by the latter (Apr) 103 F 
S. 95 — Ss. 95 and.96 if applicable 


to ‘proceedings under Workmen’s Com- 
pensation Act (Mar) 79 A 
~——-S. 96 — See Ibid, S. 95 (Mar) 79 A 


———S. 96 (1) — An order under Work- 
men’s Compensation Act is passed against 
employer but an insurer is treated as a 
judgment-debtor in respect of liability 
(Mar) 79 D 
——S, 96 (2) — Insurer whether entitled 
to take only the statutory defences pro- 
vided in S. 96 (2) (Mar). 79 B 
———S. 95 (2) — An insurer is entitled to 
a notice of the proceedings and if he 
appears should be made a party thereto 
(Mar) 79 C 


-———5. 96 (2) and (6) — Insurer cannot 


except as available 
(Nov) 317 B 


MUNICIPALITIES 


~-Rajasthan Municipal Boards Validating 
Act (37 of 1956), Pre. — See Civil P. C. 
(1908), S. 11 : (Dec) 343 


-— Rajasthan Municipalities Act (38 of 
1959), S. 3 (26) and (32) — By the con- 
struction of a soak pit below the surface 
of a public street, rights of an adjoining 
owner are not affected (Mar) 96 C 
——S. 4 — Area of City of J odhpur (Prior 
to notification F2(3) Jud 72° dated 18th 
May, 1972) — Suit in respect - of house 
situated in area which was not part. of 
Jodhpur was not within jurisdiction of 
Munsif-City . (Jan) 1 (ŒB) 
-———Ss. 194, 266 — Making of a projection 
in a building abutting on the public road 


take any defence 
under 





is not-per se illegal (Mar) 96 A 
-S. 266 —- See Ibid, S.°194 
(Mar) 96 A 


-~Rajasthan Municipal Taxes (Validat- 
ing) Act (8 of 1961), Pre. — See Civil P. 
C. (1908), S. 11 (Dec) 343 


PANCHAYATS 


—Rajasthan Panchayat Samiti and Zila 
Parishad (Election of Members of Stand- 
ing Committee) Rules (1959), Rr. 10 (3) 
and 11—R. 10 (3) requires the expression 
of voter’s preference only by putting a 
cross mark on the ballot paper and not 
any other mark (Jun) 165 
a 11 — See Ibid, R. 10 (3). 

; i (Jun) 165 


Partnership Act (9 of 1932), Ss 47 — See 


Civil P. C. (1908), O. 22, R. 


eb) 39 B 
Probation of Offenders Act (20 of 1958), 
S. 4 — Word “punishable” — It refers 


to maximum punishment awardable in a 
1973 (Rai.} Indexes/1(2)i(4 pages) 


‘is competent to discharge 


Probation of Offenders Act (contd.) 
given case to a person found guilty of an 


offence oe 167 C 
——S, 6 — See (1) Ibid, S. 

es 167 C 

(2) Ibid, S. 11 (Jun) 167 A 


——S. 11 — Order passed under S. 6 — 
Appeal against the order is competent 
under S. 11 s (Jun) 167 A 
——S. 11 (2) — Appeal by State before 
Sessions Judge against conviction is com- 
petent ` (Jun) 167 B 
Rajasthan Civil Courts Ordinance (1950), 
S. 10 (3)— Any Additional District Judge- 
any of the 
functions of a District Judge assigned to 
him by the latter Mar) 69 A 
Rajasthan Colonisation Act (27 of 1954), 
S. 22 — See also Tenancy Laws — Rajas- 
than Tenancy Act (1955), S. 15-A : 
(Sep) 254 A 
——S. 22 — Section is ultra vires of Arts. . 
14 and 19 (1) ($) (Sep) 244 E 
22 — The provision is violative of 
Arts. 14 and 19 (1) (£) of the Constitution 
Sep) 254 C 
Rajasthan Colonisation (Rajasthan Canal 
Project Government Land Allotment and 
Sale). Rules (1967), R. 7 (x) (xi) — See 
Constitution of India, Art. 14 
(Mar) 71 A 
ie oP — See Constitution of India, 
Art. 71 A 
Sa "1a (a) (iii) — See, onauention of 
India, Art, 14 Mar) 71 A 
Rajasthan Court-fees and Suits Valua- 

tion Act (23 of 1961) 

See under Court-fees and Suits Valua- 
tions. , 
Rajasthan Fisheries Act (16 of 1953), 
S. 6 — Auction of fisheries right 

(Apr) 111 

Rajasthan Fisheries Rules (1958), R. 5 — 
See Rajasthan Fisheries Act (1953). S 6 
. (Apr) 111- 


Rajasthan High Court Ordinance (15 of 


. 1949); S. 18 — See Civil P. C. (1908), S. 4 


(Aug) 219 A 


Rajasthan Land Revenue Act (15 of 
1956), S. 23 (2) — Dispute regarding right 
of way — Decision of Collector — Who 
can revise (Feb) 38 
S. 83°— See Ibid, S. 23 (2) (Feb) 38 


Rajasthan Motor Vehicles Rules, R. 86— 
See Constitution of India, Art. 226 

f (Feb) 42 C 
Rajasthan Motor Vehicles Taxation’ Act 
(41 of 1951), S. 11 — See Constitution of 
India, Art. 226 (Feh) 42 C 


Rajasthan Municipal Validating 
Act (37 of 1956) 
.See under Municipalities. 

Rajasthan Municipalities Act (38 of 1959) 
See under Municipalities. 
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Rajasthan Municipal Taxes 
Act (8 of 1961) 
See under Municipalities. 


Rajasthan, Panchayat Samitis and Zilla 
Parishad (Election of Members of 
Standing Committee) Rules (1959) 

See under Panchayats, 


Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
See under Houses and Rents. 


Rajasthan Public Trusts Act (42 of 1959), 
Ss. 29, 73 — Bar ~ jurisdiction of Civil 
Court — Extent o (Jan) 13 

—-5. 73 — See Tia S. 29 (Jan) 13 


Rajasthan Relief of Agricultural Indebt- 
edness Act (28 of 1957) 
See under Debt Laws. 


Rajasthan State Road Transport Services 
(Development) Rules (1965), R. 4 — Rule 
4 inasmuch as it provides publication of 
the scheme by General Manager is ultra 
vires S, 68-C, M. V. Act (Apr) 103 E 
Rajasthan Tenancy Act (3 of 1955) 
See under Tenancy Laws. 

Registration Act (16 of 1908), S. 34— See 
T. P. Act (1882), S. 59 (Apr) 123 B 
Non-compliance with — 


(Validating) 


eG: 35 — 


Effect (Jun) 173 A (EB) 
— S. 49 — See Evidence Act (1872), 
S. 65 (Nov) 294 





S, 57 — Original document and copy 
produced by executant at time of regis- 
tration when Registration Act was not in 
force — Copy if can be treated as proof 
of original (Oct) 263 B 
——S. 58 — See T. P. Act (1882), 

(Apr) 123 B 

——+§. 59 — See T. P. Act (1882), S. 59 
(Apr) 123 B 

S. 61 — Registration when to be 
deemed complete (Jun) 173 B (FB) 


Representation of the People Act (43 of 
1951), S. 36 — A returning officer ought 
to be deemed to have the power to cor- 





rect accidental errors or slips before he. 


finally publishes his list under S. 36 (8) 








(May) 138 

Road Transport eg ae ane (64 of 
1950), 5. 36 — See Ibid, S 

Pin) 187 B 

Ss. 38, 36 — Order of supersession 

under S. 38 — Enquiry under S. 36, if 

necessary _ (Jun) 187 B 

8 — Order of supersession of a 


Road Transport Corporation — Compli- 
ance with essential requirements 
(Jun) 187 D 
S. 38 — State Governments power 
of sunersession under | ~~ Nature of 
(Jun) 187 E 
Sale of Goods Act (3 of 1930), S. 61 — 
Suit for amount due for electricity sup- 


plied — Interest cannot be claimed 
(May) 132 C 





Specific Relief Act (1 of 1877), S. 12 — 
Suit for specific performance — Basis of 
(Feb) 45 


——S,. 54 — Mere obstruction to the view 
of the road from one’s building or place 
of business does not per se give rise to a 
cause of action (Mar) 96 B 


Specific Relief Act (47 of 1963), S. 10 — 
See Specific Relief Act (1877), S. 12 


(Feb) 45 

Succession Act (39 of 1925), S. 63—- Proof 
of a will — Evidence in proof exciting 
suspicion as to its genuineness — Suspi- 
cions have to be satisfactorily dispelled 
by propounder of the will (Nov) 295 
S. 299 — Orders under the Act — 





Revision against — Maintainability 


(Sep) 238 
TENANCY LAWS 


—Ajmer Abolition of Intermediaries and 
Land Reforms Act (3 of 1955), S. 12 — 
See Ibid, S. 78 (1) . (Oct) 261 A 
. 78—See also Hindu Adoptions and 
Maintenance Act (1956), S. 4 
(Oct) 261 B 
—S. 78 — Enforcement of claim for 
maintenance from the properties of de- 
ceased istmarari other than the istmarari 
estate, not barred by the Act 
(Oct) 261 C 
Ss. 78 (1), 12 — Bar of suit — Claim 
for maintenance not mentioned in state- 
ment under S. 12 — Civil suit for arrears 
not barred: (Oct) 261 A 


Rajasthan Tenancy Act (3 of 1955), Sec- 
tion 15-A (as inserted by Raj Act VI of 
1958) — Section does not contravene 
Art. 31 (3) and Art. 31-A (1) f 
(Sep) 244 A 
—S. 15-A (as introduced by Raj. Act 
VI of 1958) — Constitutional validity 
(Sep) 244 C 
—S. 15-A (as inserted by Raj. Act VI 
of 1958) — Persons admitted to tenancy 
by erstwhile Jahagirdars —- Their pos= 
session was juridical (Sep) 244 D 
S. 15-A — “Rajasthan Canal Area” 
— Term is easily, ascertainable 











(Sep) 254 A 
—S. 15- A — The provision is valid 

(Sep) 254 B 
Torts — Defamation — Unless publica- 
tion of a defamatory matter is proved, 
no action for damages lies merely on 


ground of printing the matter 
(Sep) 240 


Malicious prosecution —- First infor- 
mant in a criminal case if can be called 
as prosecutor for the purposes of a suit 
for damages for malicious P 





i Mar) 82 

——Nuisance — The main test to deter= 
mine nuisance js reasonableness 

(Aug) 212 A 
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Torts (contd.) 
Nuisance — Whether by a given set 
of facts nuisance is or is not established 
is a mixed question of law and fact 
: (Aug) 212 B 
Transfer of Property Act (4 of 1882), 
S. 3 — See Ibid, S. 59 (Apr) 123 A 
——-Ss. 58, 67 and 98—Anomalous mort- 
gagee — Right to recover money by sale 
of mortgaged property — No bar 

(Jun) 173 E (FB) 
——~S. 58 (d) and (g) — Pure usufructu- 
ary mortgage and anomalous mortgage 
— Distinction — Test to determine 

(Jun) 173 D (FB) 

Ss. 59 and 3 — Mortgage — Attesta- 

(Apr) 123 A 
S. 59 — Mortgage — Attestation — 
Sub-Registrar or the identifying witness 
cannot be regarded as attesting witnesses 








tion. 








within S. 59 (Apr) 123 B 

Ss. 59 and 100 — ‘Mortgage’ and 
‘charge’ — Distinction — Creation of 
charge under S. 100 ` (Apr) 123 C 





S. 59 — An oral mortgage where the 
sum secured is one hundred rupees or 
upwards is invalid (Jul) 208 A 
S. 67 — See Ibid, S. 

‘Ten 173 E (FB) 





Transfer of Property Act (contd.) 
S. 98 — See Ibid, S. 58 
(Jun) 173 E (FB) 
—S. 100 — See Ibid, S. 59 





(Apr) 123 C 

—S. 106 — Notice under — Essentials 
of (Apr) 120 B 
S. 106 — Manufacturing purpose — 





Purpose not exclusively for manufacture 
— Fifteen days’ notice held sufficient 
(Dec) 337 A 
S. 106 — Manufacturing purpose — 
Fixing of fodder-cutting machine — No 
manufacturing purpose (Dec) 337 B 


—S. 106 — Manufacturing purpose — 
Putting up flour mill whether manufac- 
turing purpose (Dec) 337 C 


S. 113 — Rent Act applying to ten= 
ancy — Landlord accepting rent subse- 
quent to notice — If amounts to waiver 
(May) 141 


Wagf Act (29 of 1954), S. 55 — Suit by 
Managing Committee of the mosque — 
Relief of injunction against certain allege 
ed trespassers on land belonging to mos- 
que — Such suit is not barred 

(Dec) 322 A 








RAJASTHAN CASES OVERRULED; REVERSED AND DISSENTED FROM 
ETC. IN A.I. R. 1973 


Diss. = 


AIR 1951 Raj 47, Magraj v. Harnarain — 
Diss, AIR 1973 Raj 29 A (Jan). 

AIR 1955 Raj 11 = ILR (1955) 5 Raj 95. 
Chandra Bhan v. Misrimal — Diss. 
AIR 1973 Delhi 290 (Dec). 

AIR 1955 Raj 162 = ILR (1955) 5 Raj 
580, Phool Narain v. Madan Gopal 
G Diss. ATR 1973 Andh Pra 19 A 
Jan). 


ILR (1968) 18 Raj 281, Mewar Sugar 


Mills Ltd. v. Commr, of L-T., New’ 


Dissented From in; Revers. 


= Reversed in. 


am — coe Revers, AIR 1973 SC 
2326 (Oct 

AIR 1970 Raj 125, Ratanlal v. Chairman, 
RTA., Bikaner Region — Diss. AIR 
1973 Orissa 39 A (Feb). 

1970 Raj LW 357, Noor Mohamm 
State— Revers. AIR 1973 SC ae A 


(Dec). 

(1972) ‘Decision in S. B. Civil Writ Peti- 
tion No. 1515 of 1971, D/- 24-1-1972 
(Raj) — Revers. AIR 1973 Raj 25 c 
(Jan), 








“COMPARATIVE TABLES 


AIR 1973 Rajasthan = Other Journals 

















AIR Other Journals |AIR Other Journals | AIR Other Journals |AIR 
FB1 1972 WLN 571 79 #IS72WLN 541 |167 1972WDĽLN432 |285 
1972 Baj L W 427 1972 Raj L W 510 1972 Rsj L W 415 

2 1972 W LN 750 (1972) 2 Lab 1973 Cri LJ 1630 | 289 
8 1972 WL WN 654 L J 585 |171 1972 Raj L W 478 - 
1973 Raj L W 226 1973 AQJ 115 1872 WLN 860 |294 
8 1973WON 97 81 18972WLN4389 |172 1972 W LN 418 
1972 Baj L W 299 1972 Raj L W519 |173 1972 BajL W310 |295 
7 1972 WON 623 82 1973 Baj L W219 |FB 1972 WLW 478 
1972 Raj L W612 | 89 1972 W L W483 |186 18973 WLN281 |303 
12 1972 W LN 658 1972 Raj L W 598 1873 Raj L W 469 
1978 Rej L W 182 |'93 1972WLN 616 |187 1972 W L N 1052" 
13 1872 WL N 709 94 1972 WL N 525 1978 Raj L W164 | 304 
1972 Raj L W 491 1873 Raj L W 527 |201 1972 W L N 908 
20 1972 W LN 392 98 we 208 1972 Baj L W 522 |306 
22 1972 W LN498 |103 1972 Baj L W 536 1972 W L N 784 
1972 Raj L W 471 |111 1972 Baj L W347 |213 1972 Raj W898 |307 
1973 Ren C R134 |. 1972 W L N 192 1972 W LN 999 
1873 Ren C J 187 |i15 1872 Raj L W436 |219 1973 W LiN 200 /|309- 
94 1972 WL N 501 1972 W L N 463 1973 Raj L W 882 
1973 Ren OF 186 |116 1972 Raj L W512 |223 1973 WLNI182 |318 
: 26 1972 Baj L W 419 1972 W L N 575 1978 Raj L W 839 
29 1972 WL N445 |1198 1973 Raj L W198 |234 1973W LN 147 
1972 Baj L W 475 1972 W L N 617 1973 Raj L W 279 | ag 
32 1972WLN698 |120 1973 RajL W33 |287, 1973 W L N41 
85 1972 WN 101 1973 Ren L J 441 1978 Baj L W 266 
1972 Rej L W 2332.. |- 1972WLN926 loss 1973 WLNB 317 
1973 Ren CR19 |1383 1973 Raj LW 128 1973 Raj L W 588 
1973 Ren OJ 323 |132 1972 WL WN 803 i 
; 240 1978 Baj L W 48 
87 = 1878 Raj L W 18 1972 WLN1041 |32 
38 os 138 1972 W L N 798 i 
39 oe 141 1972.WL « 831 242 1972 W LN1072 |3393 
49 us 1973 Raj L W88 |244 1973 W LN 58 
45 1972 WLN 768 1978 Ren G J 447 1978 Raj LW 250 | 557 
1973 Raj L W199 |150 1973 BajL Wi |254 1973 WLN 107 
49 1972 WLN 496 1972 W L N:988 1973 Baj L W 260 
52 1972 WLNG671 |153 ` 1972 WOLN901 |260 -1973 W LN206 |343 
68 1972 W LN 451 1973 Baj L W 157 - 1973 Baj L W 448 
1972 Raj L W469 |156 1972 WOLN696 |281 I8973WLNG19 1845 
1978 Ren O0 J723 |157 1972 Raj L W 587 1973 Raj L W 484 
67 1972 WLN859 [159 1972 WLN5288 |268 1973 WL N 240 
1973 Raj L W 4 1860 1972 W L N 894 1973 Raj L W 473 |847 
63 1973 Raj L W214 | ` 1973 RajL W108 |269" 1973 W L N 222 - 
69 1972 W LN822 |185 1972 WL N 813 1973 Raj L W 308 |850 
71 1972 W LN 839 1972 Rai L W 68S (371 1973 W L N 05 
Other Journals = Ali India Reporter 
1973 Raj u W 1973 Raj L W 1973 Raj L W 1973 Raj L W 
Rej LW AIR Raj LW AIR Raj LW AIR Raj LW AIR 
1 1973 Raj 150 |198 1973 Baj 119 |313 1974, Raj 1/444 1974 Raj $50 
4 oo» n» 672199 » » 45./830 1978 » 347/446 » » 260 
13 ” » 139 | 214 » »™» 63/8389 ». » 293/456 » » 822 
823 » » 120 he » ë >» GH Pap ae S iP 467 1974 » 16 
48 » » 240 » 8 8 » 6 3 3 » 
51 1974 » 19/240 » » 303/382 » » gig /40? 1973 = 186 
83 1973 » 141/250 » » 944 |887 1974 » 4/472 4, » 263 
106 ” » 160 | 230 a » 254 |398 1973 = 337 | aga ji ~ 28t 
128 » mw 123|286 » « 287]ļ]416 » » 307j490 » »„ 306 
167 » » 163]278 » »„ 234/418 »  » 809/493 » »„ 318 
184 » » 187|303 »  » 289 | 425 1974 » 83|493 » '» 294 
182 » » 12/309 » » 285 (442 1973 » 804Í500 » » 313 





Other Journals 


1973 W LN 189 
1973 Baj L W 309- 


1973 W LN 238 


1973 Raj L W 513 
1873 Raj L W 498 ` 
1973 W L N 207 
1973 W L N 65 
1973 Baj L W 818- 
1973 W L N 86 
1978 Raj L W 240-. 
1978 Ren C R 
1978 W L N 369 
1978 Baj. L 
1873 W L N 293 
1973 Raj L W 490 
1973 W L N 225 
1978 Raj L W 416 
1973 W L N 309 
1978 Raj L W 418. 


1978 W L N 214 


1978 Raj L W 500 


1973 Ren L 3 787 
1973 Raj L W 49% 
1973 W L N 263 
1973 W L N 249 
1973 Raj L W 529 
1978 AO J 480 
1973 Raj L W 456 
1973 W L N 448 
1973 Raj L W 383- 
1973 W L N 474 
1973 Raj L W 398- 
1973 W L N 367 


1978 Raj L W 470 
1973 W LN 416 
1978 Raj L W368 
1978 Ren C B 86T 
1978 W L N 278 
1973 Raj L W 380. 
1973 W L N 128. 
1973 Raj L W 444° 
1973 W L N 378 


1973 Raj L W 


Raj LW AIR 

513 1973 Raj 289 
519 » » 295 
529 ” » 317 
553 1974 » 18 
663 1973 » 2388 
584 1974 41 
594 are 28 
808 » BL 
615 x » 48 
631 ” » 238 
679 ” » Be 
710 ” » ie 





alike 





1973 





Rajasthan High Court 


AIR 1973 RAJASTHAN T (V 60 © 1) |: 


FULL BENCH 


AGAT NARAYAN, C. J.. B. P, BERI 
e MAND P. N. SINGHAL, JJ. 


_ Devilal, Applicant v. Chander Singh, 
{Non-applicant. f ; 
E a Bo 

8-197 ainst . ju ent o a 
Ree a in C, R, No, 546 of 1970, 
D/~ 18-1-1972. 
Index Note: (A) Rajasthan Municis 
. palities Act (33 of 1959}, Section 4 — 
Area of City of Jodhpur (Prior to notifi- 
cation F2(3) Jud/72 dated 18th May, 1972) 
»— Mahamandir area of Jodhpur was not 


a part of Jodhpur before the notification . 


dated 18-5-1952 and a suit in respect ofa 

house situated in that area was not with- 

fn the jurisdiction of the Munsif-City. 

ILR, (1956) 6 Raj 694, Affirmed. (ike) 
: ara 


Cases Referred: Chronological Paras 
ILR (1956) 6 Raj 694, Gopi Lal v. 
Hira Chand 
S. R. Bhandari, for Applicant; M. M, 
Singhvi, for Non-applicant. 


ORDER :— This is a reference by; 
one of us arising out of a revision ap- 
plication filed by the defendant agains® 
an order of Munsif City. Jodhpur. holda 
fine that he has jurisdiction to try the 
suit. 

2. By notifications dated 2-6-1950 
and 19-9-1950 theré are two courts of 
Munsifs at Jodhpur — Court of Munsif 
City and Court of Munsif District, Their 
ffurisdictions are as follows :— 

“Court of Munsif City 
pur City Court of Munsif District ......... 
Wodhpur Sub-Division (excluding Jodh- 
pur City and Bilara Tehsil).” 


(P/TP/F151/72/MNT 


iS 


Tt Is nof disputed that by Jodhpur 
City is meant the territorial limits of 
the Jodhpur Municipality. 

3 The ‘subject-matter of the pre- 
sent suit is a house situated in Maha« 
mandir area. In the year 1950 it was 
outside the municipal limits of Jodhpur, 
When the present suit was instituted 

nandir had been included in Jodh- 
pur City. 

4, The trial Court has held that 
as the area is now included in Jodhpur 
City, the Court of Munsif City has 
fiurisdiction to try the present suit, 

5. On behalf of the defendent re- 
Hance was placed on a Division Bench 
decision of this Court in Gopi Lal v. 
Hira Chand, ILR (1956) 6 Raj 694 in 
which it was held that the jurisdiction 
of Civil Courts continued to remain over 
those areas over which different courts 
exercised jurisdiction in consequence of 
the above notifications soon after their 
publication. This reference is made for 
a reconsideration of the above decision, 

6. We have reconsidered the deci= 
sion in the light of arguments advanced 
by the learned counsel for the parties. 
We are of the opinion that the law laid 
down in it is correct. The Court of Mun~ 
sif City. therefore, had no jurisdiction to 
entertain the present suit, 

7. It is, however. no longer neces« 
sary to return the plaint for presenta- 
tion to the proper court as the court of 
Munsif City has since acquired jurisdice 
tion over Mahamandir area by virtue ofl 
notification No. F.2(3)Jud/72 dated the 
18th May, 1972. Note 2 of that notifica=. 
tion runs as follows:— 

-The expression ‘city’ refers fo the 
area included in the municipality as con- 
stituted from time to time under the 
Rajasthan Municipalities Act. 1959, 
Rajasthan Act (33 of 1959) or any other 
law for the time being in force”, 


2 Raj. {Prs. 1-4] 


We accordingly, decide the revision 
application as indicated above. We leave 
the parties to bear their own costs of it. 


Order accordingly. 


w 





AIR 1973 RAJASTHAN 2 (V 60 C 2) 
{ KAN SINGH - J. 

Smt. Devki, Appellant v. Purshotam 
Kewalia, Respondent. 

Civil Misc. Appeal No. 30 of 1970, D/- 
96-9-1972, against order of Roshanlal 
Sharma, Dist. J., Bikaner, D/- 12-8-1969. 

Index Note:— Hindu Marriage Act 
(1955), Section 24 — The Court can in 
its discretion wary the order of main- 
tenance pendente lite provided there is 
change in the circumstances. (K-Ref:— 
Civil P. C. (1908), Section 151). 

(Paras 4, 5) 

Section 24 of the Act vests a wide 
discretion in a Court in the matter of 
fixation of pendente lite maintenance and 
costs of the proceedings. The discretion, 
however. has to be exercised judicially. 
If there is no enabling provision in the 
Act for changing such an order by the 
Court, there is at the same time no dis- 
abling provision either and, therefore, 
the Court can in an appropriate case 
exercise its inherent powers to vary an 
order of maintenance provided there is a 
change in circumstances justifying varia- 
tion of the order. (Para 4) 

B. L Purohit, for Appellant; C. D. 
Mundra, for Respondent. 


JUDGMENT :— This is an appeal by 
a wife directed against an order of the 
learned District Judge, Bikaner dated 
12-8-1969 whereby the learned Judge 
reduced the amount of interim mainten- 
ance granted to the wife under Sec. 24 
of the Hindu Marriage Act, 1955, here- 
inafter to be referred as the “Act”, from 
Rs. 70/- per month to Rs. 40/~ per month. 

2. Shri Purshotam Kewalia. the 
husband of the appellant had applied for 
judicial separation against the appellant 
‘wife under Section 10 of the Act. On the 
wife’s application under Section 24 of the 
Act the learned Judge allowed Rs. 70/- 
per month as interim maintenance to the 
wife on 30-9-1967. Subsequently on the 
husband’s application the learned Judge 
reduced the amount of interim mainten- 
ance to Rs. 40/- per month only by the 
order under appeal 


3. A twofold contention is ad- 
vanced by learned counsel for the ap- 
pellant in assailing the order of the 
learned District Judge. In the first place, 
it is submitted that once an order of 
interim maintenance- has been passed by 
the learned Judge, he has no jurisdiction 


SP/JP/F666/72/DVT 


Devki v. Purshotam (Kan Singh Jj 


A.LE 


to vary that order and reduce the amount, 
Attention is invited to the provisions of 
Section 25 of the Act with a view to 
showing that whereas the power to vary 
order of permanent maintenance granted 
has been conferred on a Court, under that 
section no corresponding provision has 
been made under Section 24 of the Act 
and thus the intention of the legislature 
was mainfest that under Section 24 the 
Court should not have the power to vary: 
the order of maintenance. In the second 
place, it is contended that no new events 
or circumstances had come into exis- 
tence to warrant the variation of the 
order for maintenance in favour of the 
husband. Learned counsel for the ap 
pellant maintains that when the order 
for maintenance was passed on 14-10-67 
the husband’s income was taken to be 
Rs. 2,000/- a year and this continued -to 
be so subsequently. He referred me to 
a review application moved by the hus< 
band on 7-11-1967 in which the huse 
band had admitted that he was get- 
ting Rs. 70/- per month from the 
Press Trust of India and Rs. 100/- 
per month as honorarium from All India 
Radio: total Rs. 170/- per month. Learn- 

counsel proceeded to say that in the 
subsequent application for reduction of 
the amount the husband has nowhere 
alleged that these two sources of income 
were lost to him, On the other hand, 
he had only stated that he was no longer 
the correspondent of Hindustan Times, 
Indian Express or National Herald. Then 
the learned counsel drew attention to. the 
fact that the letter produced by the hus. ` 
band purporting to be from the Hindus 
tan Times terminating his employment as 
correspondent is dated 1-6-1967, while 
the order for maintenance was passed 
on 14-10-1967. 


4, Learned counsel for the rese 
pondenf, on the other hand, argues that 
a Court which has fixed pendente lite 
maintenance could vary the order and for 
that there need be no enabling provision 
like the one contained in Section 25 of 
the Act. Learned counsel pointed out 
that after the proceedings had terminat- 
ed on the disposal of the main petition 
and when the Court had fixed permanent 
alimony under Section 25 of the Act, in 
the absence of any enabling provision 
the Court would be functus officio and it 
would not be open to it to vary the 
order which would amount to a decree 
and it was for that reason that the legis- 
lature had to make a provision to enable 
the Court to vary the order for perman- 
nent alimony on account of the change 
in circumstances. He also drew analogy 
from the provisions of Section 488, Cris 
minal P. C. whereunder a Magistrate fixe 
ing maintenance of a wife or a child 
could vary the order when there is 
change of circumstances, 


1973 


T find force in the submission of 
learned counsel for the respondent. 


The discretion, however, 
has to be exercised judicially. If there 










provision either and, therefore, the Court 
can in an appropriate case exercise its 
inherent powers to vary an order of 
maintenance provided there is a change 
in circumstances justifying variation of 
the order. If that were not so. it may 
ead to manifest injustice in some cases, 
for example, at the time of granting of 
maintenance the other spouse may be 
having a substantial income and after 
sometime if that income were to be lost 
by change of fortune or on account of 


Therefore. I 
should think that in an appropriate case 
the Court should be able to exercise its 
inherent powers under Section 151 Civil 
Procedure Code. 


Section 25 of the Act, to my mind, 
does not afford an analogy for the pur- 
poses of interpreting Section 24 of the 
Act, The opening words of Section 25 
of the Act lay down that a Court ex- 
ercising jurisdiction under this Act may, 
at the time of passing any decree or at 
any time subsequent thereto, on applica- 
tion made to it for the purpose pass an 
order for maintenance. In the absence 
of an enabling provision in the case of 
such a final order the Court would not 
be empowered to vary such an order 
even if there is change in circumstances. 
It was. therefore, necessary for the legis- 
lature to have provided that if the Court 
is satisfied that there is a change in cir- 
cumstances of either party after it had 
made an order under the Section it may 
et the instance of either party vary, 
modify or rescind such an order in such 
manner as the Court may deem fit. 
Therefore, I am satisfied that the learn- 
ed District Judge was entitled to vary 
the order of maintenance pendente lite. 
However. as I have already observed, 
though Section 24 confers amplest discre- 
tion on the Court. such discretion has to 
be exercised judicially. There will be 
justification for ‘varying the order of 
maintenance pendente lite if there is 
change in the circumstances, but other- 
wise there would be no justification, 

5. Therefore, the point that now 
arises for consideration igs whether there 
- Was any change in the circumstances so 
as to justify the variation of the order 
by the learned District Judge. Now peru- 
sal of the order of the learned District 


Purshotam v. Devki 


Raj. 3 


Judge dated 14-10-1967 does not show 
what was taken to be the husband’s ins 
come for determining wife’s maintenance 
at Rs. 70/- per month However, on 
7-11-1967 the husband had filed a review 
application and in paragraph 8 thereof 
the husband had admitted that his 
monthly income was Rs. 70/- from the 
Press Trust of India and Rs. 100/~ per 
month as honorarium from All India 
Radio; total Rs..170/- per month. This 
brought his yearly income to Rs. 2,000/~ 
and odd. Then in his application dated 
31-7-1969 for reducing the amount of 
maintenance the husband had stated that 
he had lost the income that he was hav- 
ing from the Hindustan Times, the Indian 
Express and the National Herald as a 
correspondent, but he has nowhere stated 
that he had lost his income from the 
Press Trust of India or what he was hav- 
ing from the All India Radio. That being 
so, there was no such change in circum- 
stances as warranted the variation of the 
order already passed by the learned 
Judge, 


6. In the result, I allow this ap- 
peal, set aside the order of the learned 
District Judge dated 12-8-1969 and res- 
tore his earlier order dated 14-10-1967. 
The parties are left to bear their own 
costs of this appeal. 

Appeal allowed, 





AIR 1973 RAJASTHAN 3 (V 60 C 3) 
KAN SINGH. J. 
Purshotam Kewalia, Appellant v. Smt. 


- Devki, Respondent. 


Civil Misc. Appeal No. 66 of 1970, D/~ 
26-9-1972 against order of Brijbeharilal 
Saxena, Dist. J. Bikaner, D/- 25-2-1970. 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 10 — Mere physical separa- 
tion without animus deserendi does not 
constitute desertion. (Para 4) 

Brief Note-— (A) The offence of 
desertion commences when the fact of 
separation and the animus deserendi co- 
exist, but it is not mecessary that they 
should commence at the same time. The 
de facto separation may have commenced 
without the necessary animus or it may 
be that the separation and the animus 
deserendi coincide in point of time. AIR 
1972 Raj 303. Followed. (Para 4) 

Where the only proof of desertion 
by wife is the testimony of the husband 
and as against it the letters written by 
the wife lead to the inference that the 
wife was making efforts to come back 
to the husband but the husband was not 
responding. the husband’s application for 
judicial separation could not be granted. 

(Para 4) 


JP/IP/F665/72/DVT 


4 Raj. [Prs, t-al 
_ Index Note:— (B) Hindu Marriage 
Act (1955), S. 25 — While dismissing the 
husband’s application for judicial separa- 
tion permanent maintenance cannot be 
granted to the wife — (X-Ref:— Sec. 19). 
Case law discussed. (Para 7) 


Cases Referred: Chronological Baras 


ATR 1972 Raj 303 = 1972 WLN. 
as Devi Singh v. Smt, Sushila 


AIR 1967 Orissa 163 = ILR (1967) 

„Cut 439, Akasam Chinna v. Parbati 

AIR 1963 Cal 428 = 67 Cal WN 

_ 638. Minarani v. Dasarath 

ATR 1962 Bom 27 = 63 Bom LR 
the Shantaram Gopalshet v, Hira 


AIR 1961 Guj 202, Kadia Harilal 
v., Lilavati 

AIR 1923 Mad 211 = ILR 46 Mad 
133, Devasahayam v, Devamony. 


€. D. Mundra, for Appellant, 


JUDGMENT:— This is a husband's 
appeal directed agaïnst the judgment of 
the learned District Judge, Bikaner dated 
25-2-1970 whereby the learned Judge dis- 
missed the husband’s application under 
Section 10 of the Hindu Marriage Act, 
1955, hereinafter to be referred as the 
“Act”, for judicial separation and while 
dismissing the application the learned 
Judge awarded an amount of Rs. 40/-. per 
month as permanent maintenance to the 
wife under Section 25 of the Act, 


2. The appellant Purshotam 
Kewalia and Smt. Devki respondent were 
married according to Hindu rites in July, 
1937. At that time they were both chil- 
dren, while the husband was 15, the wife 
was 10 years of age. According to the 
husband, the wife started living with the 
husband’s parents at Jaisalmer and at 
that time the husband’s relatives came to 
know that the wife was mentally derang- 
ed and was of violent nature. Then the 
wife had left her in-laws some two or 
three days thereafter without informing 
anyone and for no cause. The wife 
never returned to her husband and there 
was no cohabitation between the couple 
at any time. The husband proceeded to 
state that he continued to make efforts to 
ffetch his wife, but the wife did not show 
her willingness to return. According to 
the husband, the wife did not even com- 
municate with him for almost 22 years 
and he even did not know whether she 
was dead or alive. In August, 1967, how- 
ever, the wife’s brother took her to the 
husband’s mother in the absence of the 
husband and the husband’s mother was 
pressed to keep Devki- with her. but the 
husband’s mother expressed her inability 
to do so. as she was not knowing how 
Smt. Devki had lived for as many as 
22 years since her separation from the 
husband, Then Smt, Devki started livs 
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ing in a rented house near the house o 
the husband’s mother. i à 
It was in these circumstances that the 
husband applied for judicial separation 
against the wife. The main ground taken 
by him was desertion for a continuous 
period exc two years before the 
presentation of the application. The 
learned District Judge recorded evidence 
of the parties and came to the conclusion 
that the wife has not been shown to be 
in desertion, In the result, he dismissed 
the husband’s application for judicial 
separation, but at the same time award+ 
ed permanent maintenance to the wife 
at the rate of Rs. 40/- per month. 

3.. Learned counsel for the appels 
Tant has raised a twofold contention. In 
the first place, he argued that the hus- 
band has been successful in showing that 
the wife had been in desertion for a cone 
tinuous period of more than two years 
Preceding the filing of the application, 
In the second place, he submitted that 
the learned District Judge had no juris< 
diction to award permanent maintenance 
to the wife under Section 25 of the Act 
once he had dismissed the application fon 
fiudicial separation. 

4. Ina recent case Devi Singh v, 
Smt. Sushila Devi, 1972 WLN 296 = 
(AIR 1972 Raj 303). I had occasion to 

cuss the concept of desertion within 
the meaning of Section 10 of the Act, 
After referring to a Supreme Court case 
I had noticed that two essential condi+ 
tions must be there so far as the desert- 
ing spouse is concerned: (1) factum of 
separation, and .(2) the intention to bring 
cohabitation permanently to an end 
(animus deserendi). Likewise, two ele~ 
ments are essential so far as the desert« 
ed spouse is concerned: (1) the absence 
of consent, and (2) the absence of con- 
duct giving reasonable cause to the spouse 
leaving the matrimonial home to form 
the necessary intention aforesaid. It was 
further pointed out that the inference re~ 
garding animus deserendi may be drawn 
rom certain facts which may not in an- 
other case be capable of leading to the 
same inference. that is to say. the facts 
have to be viewed as to the purpose 
which is revealed by those acts or by 
conduct and expression of intention both 
anterior and subsequent to the actual 
acts of separation. The offence of deser- 
tion commences when the fact of separa- 
tion and the animus deserendi co-exist, 
but it is not necessary that they should 
commence at the same time. The de 
facto separation may have commenced 
without the necessary animus or it may 
be that the separation and the animus 
deserendi coincide in point of time. The 
learned District Judge noticed that for 
proving desertion there was the sole testi- 
mony of the husband himself. Regardin 
this he observed that the husband ha 
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not stated the truth In several material 
particulars, Further the learned Judge 
referred to a number of letters written 
by the wife which the husband had him- 
self produced and these led the learned 
District Judge to infer that the wife was 
making efforts to come to the husband, 
but it was the husband who was not 
esponding. In the circumstances the 
earned District Judge was not in error 
holding that animus deserendi had 
ot been established in the case though 
physical separation was admittedly there 
tween the two spouses for more than 
ftwo decades. However. mere physical 
paration without animus deserendi was 
_{not enough for holding that the wife 
was in rtion, 
5. Now, I may turn to the further 
question whether the learned District 
Judge could have awarded permanent 
alimony to the wife while dismissing the 
husband’s application for judicial separa 
tion. I may read Section 25 omitting 
por that are not materials 


“Sec. 25. Permanent alimony and 
maintenance-—(1) Any Court exercising 
flurisdiction under this Act may. at the 
time of passing any decree or at any 
time subsequent thereto, on application 
made to it for the purpose by either the 
wife or the husband, as the case may 
be, order that the respondent shall, while 
the applicant remains unmarried, pay 
to the applicant for her or his mainten~ 
ance and support such gross sum or such 
monthly or periodical sum for a term 
not exceeding the life of the applicant 
as, having regard to the respondent’s own 


income and other property., if any. the 


income and other property of the appli- 
want and the conduct of the parties. it 
may seem to the court to be just, and 
any such payment may be secured, if 
mecessary, by a charge on the immoves 
able property of the respondent. 


Now, according to the plain langus 
age of the section the court at the time 
of passing any 1 
quent time on an application made to 
‘ft for the purpose by either of the two 
spouses, as the case-may be, order the 
payment of maintenance by the other 
spouse. The Act contemplates in „alt 
four kinds of decrees: (1) for restitu- 
tion of conjugal rights vide Section 9, 
{2) for judicial separation vide Section 10, 
{3) for divorce vide Section 13, and (4) 
annulment of marriage which is void 
vide Sections 11 and 12. Under Sec. 2, 
Civil Procedure Code the term “decree 
means the formal expression of an ad- 
udication which, so far as regards the 
Court expressing it, conclusively deter- 
mines the rights of the parties with re- 
gard to all or any of the matters in con~ 
4roversy in the suit and may be either 
preliminary or and it shall be deem< 
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decree or at any subse~ - 


[Prs, 4-7] Raj. 5 


ed to include the rejection of a plain? 
and the determination of any question 
within Section 47 or Section 144, buf 
shall not include (a) any adjudication 
from which an appeal lies as an ap 

from an order, or (b) an order of dismis- 
sal for default. The Explanation lays 
down that a decree is preliminary when 
further proceedings have to be taken be» 
fore the suit can be completely disposed 
of and it is final when such adjudica= 
tion completely disposes of the- suit. T$ 
may be partly preliminary and partly, 


Where a suit hes been dismissed 
r trial, such di is a decree 
within the meaning of Section 2, Civil 
Procedure Code, but dismissal of an ap-~ 
plication under the Act will not amount 
to a decree. Section 21 of the Act pros 
vides that subject to the other provi~ 
sions contained in this Act and fo such 
rules as the High Court may make in 
this behalf, all proceedings under this 
‘Act shall be regulated. as far as may be, 
by the Code of Civil Procedure, 1908, 
Section 23 lays down when in any pro- 
ceeding under this Act the court will 
decree such relief, The provisions of 
the Act thus show that it is only when 
the relief claimed is decreed that the 
adjudication of the court will amount to 
the passing of any decree within the 
meaning of Section 25 of the Act. 
„ , The provisions of Section 25 of the 
Act are analogous to the provisions of 
Section 37 of the Indian Divorce Act. 
6. In Devasahayam v. Devamony, . 
ILR 46 Mad 133 = (AIR 1923 Mad 211) 
which was a case under the Indian Dix 
vorce Act, the learned Judges held that 
it was not competent to the court dis+ 
missing the husband's petition for dis« 
solution of marriage to award maintan~ 
ance to the wife under Section 15 or 37 
of the Indian Divorce Act. 


7. The same view has been exs 
pressed in cases under the Hindu Mare 
riage Act, in Shantaram Gopalshet v. 
Hira Bai, AIR 1962 Bom 27; Kadia 
Harilal v. Lilavati, AIR 1961 Guj 202: 
Minarani v. Dasarath, AIR 1963 Cal 428 
and Akasam Chinna v. Parbati, AIR 
4967 Orissa 163. It is the Gujarat case 
which has been followed in the subse- 
quent cases. In this case the learned 
District Judge had dismissed the appli. 
eation for restitution of conjugal rights 
made by the husband. but while dis- 
missing the application had. awarded 
Maintenance under Section 25 of the 
Act to the wife. The learned Judges of 
the High Court observed:— _ 

- “The words “at the time of passing 
any decree or at any time subsequent 
thereto” in Section 25 mean at the time 
of passing any decree of the kind res 
ferred to in the earlier provisions of the 
Act and not at that time of dismissing 


: B Raj. [Prs. 1-4] Shashi Kant v. T. A, T. R.. Jaipur (J. Narayan C. J3 


the petition for any of the reliefs pro- 
vided in those sections or any time sub- 
sequent thereto. The expression “any 
decree” does not include an order of dis- 
missal. The passing of an order of dis- 
missal of a petition cannot be regarded 
as the passing of a decree within the 
meaning of this section.” i 

The other cases, as I have already ob~= 
served, followed this case. I am in res- 
pectful agreement with the above ob- 
servations and. therefore, hold that the 
learned District Judge had no jurisdic- 
tion to order the grant of parmanent 
maintenance to the wife under Sec. 25 
of the Act while dismissing the husband's 

application for judicial separation.” 

- 8. In the result, I allow this ap» 
peal in part. While the order of the 
learned District Judge for the dismissal 
of the husband’s application for judicial 
separation shall stand, his order grant- 
ing maintenance to i wife is set aside, 
Since no one has appeared to oppose 
this appeal. I leave the appellant to bear 


own. costs i 
Appeal partly alowed, 





AIR 1973 RAJASTHAN 6 (V 60 C 4) 
JAGAT NARAYAN C. J. AND 
B. P. BERI, J. 

Shashi Kant, Appellant v. The Transs 
port Appellate Tribunal Rajasthan, 
Jaipur and others, Respondents, 

Civil Special Appeal No. 398 of 1971, 
D/- 8-2-1972 against judgment of Single, 
J. of this Court in Civil Writ Petn. 
No. 33 of 1971, D/- 5-7-1971. 


Motor Vehicles Act (1939), S. 64 (f) 


=- Representation against grant of permit 
made by an Association — Individual 
member of the Association who has sign- 
ed the representation with other members 
and who has not made any individual re- 
presentation is not entitled to file an ap- 
peal under the section. 


If a representation is made by an 
association representing persons interest- 
ed in the provision of road transport 
facilities, only that association would be 
entitled to file an appeal under Section 
64 (f) and not individual members of it 
who did not make any individual re- 
presentation against the grant of per- 
mit. The individual member would be 
deemed to have signed the representation 
as a member of the Association. If he 
makes a representation as an individual 
on his own behalf then alone he would 
be entitled to file an appeal. 

(Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1959 SC 851 = 1959 Supp (2) 
SCR 692, Ram Gopal v. Anant 
. Prasad 


_ CP/DP/B881/72/MLD — 


~ 


ALE, 


AIR 1955 Raj 19 = 1954 Raj LW 
649, Dholpur Co-op. 
and Multipurpose Union Ltd. v. E 
Appellate Authority, Rajasthan 4 


R. R. Vyas, for Appellant; Raf 
Narain. Addl. Advocate General, for Ress 
pondent No. 3. 


JAGAT NARAYAN, C. J.:— This is 
a specia] appeal against judgment of 
a learned single Judge dismissing a writ 
petition filed by the appellant. 


2. The appellant is an existing 
operator of Dungarpur Sagwara Galiyakot 
route. Regional Transport Autho- 
rity granted two permits to the Rajas- 
than State Road Transport Corporation 
under Section 68-F (1-A) of the Motor 
Vehicles Act for a route which com- 
pletely overlapped the route of the ap- 
pellant. A representation was filed op 
posing the grant by the Dungarpur- 
Sagwara Banswara-Galiyakot Bus As-~ 
sociation. Annexure P-5 is that repre- 
sentation. It. was signed by the Manager 
of the Bus Association as well as by 
two members of the Association namely: 
Bhawani Shankar and the appellant 
Shashi Kant. Despite the representation 
two permits were granted to the Raja 
sthan State Road Transport Corporation, 
The appellant filed an appeal before the 
Transport Appellate Tribunal. It was 
dismissed on a preliminary objection that 
the appellant did not deliver a copy of 

written representation to the Rajas- 
than State Road Transport Corporation 
as required by Section 57 (4). It was 
contended on behalf of the appellant be+ 
fore the Tribunal that the representa- 
tion, annexure P-5, which was admitted- 
ly delivered to it. should be treated as a 
representation not only on behalf of the 
Bus Association but also an behalf of 
himself as it was signed by him. This 
argument was not accepted and the ap- 
peal was rejected on the above prelimi- 
nary ground. The appellant then filed a 
writ petition, The learned single Judge 
agreed with the view taken by the Trans- 
port Appellate Tribunal and dismissed it, 


3. The same contention has been 
put forward on behalf of. the appellant 
before us as was put forward by him 
before the Tribunal and before the 
learned single Judge. We see no reason to 
differ from the view taken by the learn- 
ed single Judge. The appellant will be 
deemed to have signed the representa- 
tion as a member of the Association. If 
he had made a representation as an in- 
dividual on his own behalf then alone he 


would have been entitled to file an 
appeal, 
4, The learned counsel for the ap- 


pellant drew our attention to the follow- 
ing passage cee in the judgment of 
this Court in D. C. Transport Lid, v. 


Transport l: 


T 


1973 


A. A. Rajasthan, 1954 Raf LW 649 = 
{AIR 1955 Raj 19): 

“The conclusion, therefore, fo which 
we arrive at, is that where an appeal 

been made under Clause (a) against 
the refusal of a permit, the Appellate 
Authority will generally have the right 
to give relief to the appellant by grant 
of a permit, but will not have any juris- 
diction to cancel the permit granted to 
another person, unless a foundation has 
been laid before the Regional Transport 
Authority for an appeal provided by 


Clause (f) by an objection by some-body ` 


entitled to appeal under the clause. If 
such objection has been made then it 
does not matter whether that particular 
person appeals or not. In such a case, 
on an appeal under Section 64 (a). the 
Appellate Authority may consider the ob- 
jection of the nature specified in Cl. ae) 
before the Regional Transport Authority 
and give its own decision in the matter”. 
The view taken in the above decision was 
disapproved by the Supreme Court in 
Ram Gopal v. Anant Prasad, AIR 1959 
SC 851. It was held that if an appeal is 
competent under Clause (a) of Section 64 
the order granting a permit can be set 
aside even if the case was. not such that 
an appeal under Clause (f would have 
been competent. In view of the Supreme 
Court decision the above observations 
made in the Rajasthan case cannot be 
said to be laying down good law. We are 
of the opinion that if a representation is 
made by an association representing per- 
sons interested in the provision of road 
transport facilities then only that ase 
sociation would be entitled to file an ap- 
peal under Section 64 (f) and not indi- 
vidual members of it who did not make 
any individual representation against the 
grant of permit. 


5. The learned counsel for the ap- 
pellant wanted to contend that he was 
entitled to file an appeal in this case 
against the grant of temporary permits 
to the Rajasthan State Road Transport 
Corporation under Section 68-F (1-A) 
because he had opposed the grant of 
these permits before the Regional Trans- 
port Authority without making any re- 
presentation in writing. This point has 
not been dealt with in the judgment of 
the learned gingle Judge and we there- 
fore declined to permit him to raise it. 
If he had argued it before the learned 
single Judge as he contends he did. then 
he should have applied for a review of 
the judgment when he found that the 
Point had not been dealt with in it, 

6. In the result. we dismiss the 
appeal without any order as to costs. 


Appeal dismissed. 
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AIR 1973 RAJASTHAN 7 (V 60 C 5) 
B. P. BERI AND M, L, JOSHI, JJ. 


Dhanraj Jain, Appellant v. Smt. Suraf 
Bai, Respondent. 

First Appeal No. 70 of 1966, D- 
23-8-1972 against order of K. D. Sharma 
Sr. Civil J. Sirohi, D/- 9-9-1986. 

Index Note:— (A) Hindu Adoptions 
and Maintenance Act (1956). S. 4 — The 
Act does not altogether obliterate old law 
of adoption — (X-Ref:— Hindu Law —~ 
Adoption). 

Brief Note:— (A) The Act both codi- 
fies and amends the law of adoption and 
has undoubtedly introduced radical chan- 
ges in the prior law, and Section 4 gives 
overriding effect to the provisions of the 
Act. A codifying statute does not, how= 
ever, altogether obliterate the old law. 
Although with respect to matters for 
which provision is made in the Act, the 
Prior law ceases to have effect to the ex- 
tent laid down in Section 4 in respect of 
Matters for which no provision is made 
in the Act the old law must continue to 
remain applicable, : (Para 7} 


Index Note:— (8) Hindu Adoptions 
and Maintenance Act (1956), S. 9, Ex- 
planation (i) — Step-mother is not com- 
petent to give a person in adoption — (X4 

:— Hindu Law — Adoption). 


Brief Note-— (B) A step-mother fs 
mot a competent person to give a cHi 
(which term means adult as well as a 
minor) in adoption. It is only the natu- 
ral parents who are competent to give an 
adult in adoption and not the step- 
mother. (Para 7} 


Index Note:—° (C) Hindu Adoptions 
and Maintenance Act (1956), S. 11 (vi) — 
Adoption of adult person — Ceremony of 
physical giving and i is necess 
not only in case of minor but also in c 

of adult person, 


Brief Note:-~ (C) The word “child” 
has been used in Section 11 (vi) with a 
wider amplitude with flexibility to include 
Major as well as minor, so as to cone 
form to both the situations, that is ade 
option by the parents and by a guardian, 
Read in relation to the parents the word 
“child” will include major as well as the 
minor persons and when read in relation 


to the guardian it will include, of course, 


minor persons only, (Para 8} 

Index Note:— (D) Hindu Adoptions 
and Maintenance Act (1956), S. 6 — Sec- 
tion 6 is mandatory — All the four con- 
ditions are cumulative, 

Brief Note:— (D) Section 6 being 
couched in negative terms is of a man- 
datory character. All the four condi« 
tions or requisites including the condition 
of giving by a competent person are 
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cumulative and each must be complied 
with and are equally applicable to case 
of adoption of an adult (where permis- 
sible) and a minor. It is true under the 
‘Kritrim’ form an adult could have gone 
fm adoption without the consent of his 
parents of his volition. But even the 
Kritrim form was prevalent only under 
‘Mithila’ school of Hindu law and its 
scope of operation was very limited, The 
effect of adoption under Kritrim form was 
significantly different from the one en~ 
visaged under this Act. (Para 8): 
Jndex Note:— (E) Hindu Adoptions 
and Maintenance Act (1956), Ss. 6, 9 and 
11 (vi) — These provisions do not bring 
os discrimination between a minor Or« 
han and an adult orphan in the matter 
of their eligibility for adoption and there- 


fore do not offend Art, 14 of the Con-. 


stitution — (X-Ref:—- Constitution of 
(Para 9) 


India, Art. 14), 

_ Index Note:— (F) Civil P. C. (1908), 
O, 14, R. 2 — Issue of law, the decision 
of which is likely to dispose of the whole 
suit, may be tried first as a preliminary 
issue, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 446 = 1970 € Cri LJ 

522, Nanak Chand v. Chandra : 

Kishore Aggarwal 8 
{ATR 1947 Nag 143 = 1947 Nag LI 

133, Haribhau er aad Wi o n 
Ajabrao Ramji Ingo g 
AIR 1943 Bom 48 = le IR (1943); 

Bom 38, Sk, Ahmed Sk, Mohd, . 
_-y, Bai Fatma ‘ 
(1893) ILR 16 Mad 384 = 3 Mad 

LJ 80, Papamma v. Appa Rau 7 
_. Sumer Chand, for Appellant; Hukum 
Chand. for Respondents. 

JOSHI, J.:— This regular first ap- 
peal is directed against the judgment and 
decree of the learned Civil Judge, Sirohi, 
dated 9th September, 1966 decreeing the 
plaintiffs’ suit for declaration that adop- 
tion of the appellant Dhanraj by Ami~ 
chand was invalid. The appeal raises 
two points of law namely, (1) whether 
the step-mother is competent to give a 
person in adoption and (2) whether the 
adult person having no natural parents, 
can be taken in adoption. 

2. In order to appreciate the con= 
ffroversy r in appeal relevant 
facts which are not in dispute may be 
given. Both the parties are Porwal Jains 
and are the residents of Pindwara in the 
District of Sirohi formerly Sirohi State. 
Amichand, the plaintiff took Dhanraj. the 
defendant in adoption with the consent 
of his wife Smt. Surajbai on 18th Novem- 
ber, 1959 and executed a registered deed 
evidencing the factum of adoption. At 
that time Dhanraj .was twenty-one years 
old. He had no natural parents but had 
a step-mother Smt. Bhuribai with whom 


bea was residing at the relevant time, 
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Dhanraj was given in adoption by Smt. 
Bhuribai. his step-mother and Amichand 
took him in adoption. The recital of the 
fact of giving and taking ceremony. of 
course, finds place in the said registered 
adoption deed. Im short, it is not in diss 


‘pute that Dhanraj was given in adoption 


by his step-mother Smt. Bhuribai, Some= 
time after the adoption in question, the 
adoptive parents did not reconcile theme 
selves with the behaviour of the defend- 

ant-appellant and they wanted to disown 
the adoption. They consequently brought 
a suit for a declaration impeaching the 
defendant-appellant’s adoption on the 
‘various grounds out of which one ground 
was that Dhanraj having heen given in 
adoption by his step-mother his adoption 
to the plaintiffs was invalid. 


3. The defendant resisted thg 
plaintiffs’ suit and contended in the writ- 
ten statement that his adoption was valid 
as the step-mother was competent to give 
him in adoption under the law. In all, 
six Issues were raised on the pleadings 
of the parties out of which issue No, 1-A 
came to be framed on 27th April, 1966, 
Formerly, the case was fixed for the evi- 
dence of the parties but on account of 
the framing of issue No. 1-A on 27th 
April, 1966, this issue was taken as @ 
pre ary issue. Coumsel for both the 
parties expressed that they did not pro- 
pose to lead evidence presumably on the 
ground that the issue was a legal issue, 
Tt is desirable to re-produce issue No, 1-A 
for ready reference:-—~ 


“whether the adoption o Dhanraï is 
invalid on the ground t he has been 
given in adoption by his atop oler Mst. 
Bhuri Bai”, 


_ & The learned Civil Judge. after 
hearing the parties on this issue came 
to the conclusion that under the Hindu 
Law only natural parents of the adop- 
tive son could give him in adoption and 
ihat the step-mother was not at all com-< 
petent to give a person in adoption. The 
finding of this issue was recorded by the 
learned trial judge on 18th August, 1966. 
Thereafter the learned judge took up the 
issue No. 5 in respect of the recovery of 
ornaments of the value of Rs. 5,700/- and 
called upon the parties to lead their evi- 
dence on that issue and fixed the case 
for recording their evidence on 23rd 
September, 1966. The plaintiffs-respond- 
ents instead of leading their evidence on 
the point filed an application in writing 
on 20th August, 1966 in the trial Court 
intimating that they did not intend to 
press that issue and therefore that issue 
was decided against the plaintiffs. Even- 
tually. the trial judge passed a decree for 
declaration in favour of the plaintiffs to 
the effect that the defendant-appellant’s 
adoption is invalid and not binding upon 
the plaintiffs-respondents, However. the 


r 
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claim for the recovery of ornaments was 
dismissed for want of evidence. 

5. . Being aggrieved by the judg- 
‘ment and decree of the learned Civil 
Judge the appellant has brought this ap- 
peal impeaching the decree of the trial 
Court. It may be stated here that 
Amichand plaintiffi-respondent died dur- 
Ing the pendency of the appeal on 26th 
February. 1967 and Smt. Surajbai the 
only legal representative of the deceased 
Amichand being already on the record. 
the name of Amichand was ordered to 


be struck off by this Court on 20th March, - 


1967. 


6. At the outset if may be obs 
served that the parties litigated in the 
trial Court on the specific stand that the 
step mother was competent togivea step- 
son in adoption. The defendant never 
raised the issue that the giving and tak- 
ing ceremony was not necessary in a case 
of an adoption of an adult person having 
mo parents. Mr. Sumer Chand, however, 
while assailing the judgment of the trial 
Court addressed us on this point also on 
fhe ground that the point being a pure 
question of law could be urged: by him. 

principal contentions raised before us 
dne (1) thet the step-mother was com- 
petent to give a step-son in adoption; and 
(2) that at any rate the ceremony of 
giving and ing is mot necessary in a 
rase of an adoption of an adult person 
under the provisions of the Hindu Adop- 
tions and Maintenance Act of 1956 (heres 
fnafter referred as the Act). An ancil- 
y argument was also raised that the 
learned trial judge was in error in decid- 


ing issue No. 1-A as a preliminary issue ` 


es it did not involve a pure question of 


7. Taking up the first contention 
of the learned counsel for the appellant, 
it may be noticed that undoubtedly the 
defendant-appellant was not given in ad- 
option by his natural parents as thev 
were already dead at that time. On the 
other hand, it is the admitted case of the 
defendant that he was given in adoption 

his step-mother. According to Sec- 
fion 9 of the Act the primary right of 
gi a child in adoption vests in the 
father. However. if the father is dead 
or he has completely and finally renounc< 
ed the world or has been declared by a 
Court of competent jurisdiction to be of 
unsound mind, the mother may give a 

on in adoption. The argument of 
Mr. Sumer Chand is that the word 
“mother” occurring in section of the Act 
embraces in its fold the step-mother also. 
fn this connection he seeks to derive sup- 
fort to his argument with reference to 


Explanation to Section 9 of the Act where ` 


ft has been mentioned that the expres- 
gions “father” and “mother” do not in- 
clude an adoptive father and an adoptive 
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mother. The argument of the learned 
counsel is that Explanation (1) to S. 9 of 
the Act clearly excludes the adoptive 
father and mother from the terms 
“father” and “mother” used in Section 9 
and the step-father and siep-mother hav~ 
fng not been excluded in this Explana- 
tion. by implication it should be held 
that the step-mother is competent to give 
the child in adoption. 


, We regret we are unable to accept 
this contention of the learned counsel, 
The reason for excluding adoptive father 
and mother specifically in the Explana- 
tion to Section 9. is understandable for 
the obvious reason that by virtue of Secs 
tion 12 of the Act the adoptive child is 
deemed to be a child for all purposes 
with effect from the date of the adoption. 
This position does not hold good vis-a-vis 
the step-mother. Reference in this con 
nection mav be made to Explanation to 
Section 6 of the Hindu Minority and 
Guardianship Act wherein it has been ex- 
pressly providéd that the expressions 
“father” and “mother” do not include a 
step-father and a step-mother. i ~ 
planation clearly suggests that the step- 
father and step-mother are not considera 
ed the natural guardians. It will be 
pertinent to mention here that Section 7 
of the Hindu Minority and Guardianship 
Act specifically lays down that the natu- 
ral guardianship of an adopted son who 
is a minor passes, on adoption, to the ad= 
optive father and after him to the adop- 
tive mother. There is no substance in 
the suggestion of the learned counsel with 
reference to Explanation to Section 9 of 
the Act. The term “father” and “mother”, 
in our opinion, have clear reference to 
the natural father and mother as con- 
tradistinguished from step-father and 
step-mother. Even if we look to the 
table of Heirs given in Schedule under 
Class If under Section 8 of the Hindu 
Succession Act, step-mother has been put 
in entry VI to Class II Heirs under the 
head ‘Father’s Widow’. whereas the natu- 
ral mother has been put in Class Į heir 
in the said Schedule. Although the term 
“mother” is generic but in its primary 
sense it connotes only the natural mother 
and the word “step-mother” is used when 
the father’s wife is intended to be denot- 
ed, In our view the expression “mother” 
is used in primary sense only and does not 
include the expression “step-mother”. 
The reason is obvious. The step-mother 
lacks that parental affection which exists 
in the heart of the natural mother. If 
the power to.give in adoption is conced- 
sd in favour of the step-mother it is 
likely to open doors for manipulation in 
favour of her natural children by trans- 
ferring the step-son belonging to affluent 
family into another family by way of. 
adoption, and thus to exclude him from 
the right of the properties of the original 
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family to the advantage of her own natu- 
ral sons. Even under the old Hindu law 
the position is well established that the 
step-mother was not competent to pve 
the child in adoption vide Papamma 
V. Appa Rau, (1893) ILR 16 Mad 384 and 
Haribhau Ganpatrao v. Ajabrao Ramji 
Ingole, ATR 1947 Nag 143. It is true that 
the Act both ecodifies and amends the 
law of adoption and has undoubtedly in- 
troduced radical changes in the prior 
law. Reference may be made to Sec- 
tion 4 which gives overriding effect to 
the provisions of the Act. A codifying 
statute does not. however, altogether 
obliterate the old law. From the perusal 
of Section 4 it follows that with respect 
to matters for which provision is made 
in the Act, the prior law ceases to have 
effect to the extent laid down in that sec- 
tion. As an inevitable corollary it also 
follows that in respect of matters for 
which no provision is made in the Act 
the old law must continue to remain ap- 
plicable. Judged in this background we 
do not find anything in the Act to make 
a departure in this respect. In face of 
the old law, to the contrary. if the legis- 
as had intended to make any depar- 

ture from it, it would have certainly 
brought specific changes in that respect 
We accordingly hold that the step-mother 
is not a competent person to give a 
(which term means adult as well as a 
minor) in adoption, We are, therefore, 
disposed to hold that it is only the 
natural parents who are competent to 
give an adult in adoption and not the 
step-mother, We, therefore, overrule 
this contention of the learned counsel 
as untenable in law. 


8. The learned counsel for the 
appellant being confronted with this pro- 
position of law took shelter under an 
absolutely new plea (not at all raised in 
the pleadings of the parties) that in- a 
case of an adoption of an adult person, 
the ceremony of giving and taking was not 
at all necessary. While elaborating this 
argument the learned counsel referred us 
to Sections 8, 9. 10 and 11 of the Act 
and urged that from a perusal of these 
sections it is clearly spelt out that the 
legislature did not make ceremony of 
giving and taking. essential in a case of 
an adoption of an adult but thought fit 
to keep it necessary in case of a minor 
only. His contention is that the use of 
the expression “child” in Section 11 (g) 
of the Act clearly gives an indication to 
the legislative intent that the term has 
been used for minor persons only. He 
further submitted that the fact that the 
expression “child” has been used in this 
relevant clause in respect of the essential 
condition of giving and taking clearly 
. establishes that the legislature only in- 
tended to prescribe the ceremony of giv- 
ing and taking in a case of an adoption 
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of a child (minor) only and not in a case 
of adoption of an adult. 


Before dealing with this argument of 

learned counsel we wish to refer to 
some relevant provisions of the Act i 
order to examine the validity of the 
argument of the learned counsel. Ad- 
mittedly, Section 4 of the Act gives overs 
riding effect to the provisions of the Act 
and inter alia does away with the operas 
tion of any text, rule or interpretation 
of Hindu law or any custom or usage as 
part of that law prevalent immediately 
before the commencement of this Ac 
and lays down that the same shall cease 
to have effect with respect to any matter 
for which provision is made in this Act. 
According to Section 5 the adoption after 
the commencement of this Act shall be 
in accordance with the provisions con 
tained in this Chapter and any adoption 
made in contravention of the said pro- 
visions shall be void. Then, comes Sec- 
tion 6 which provides for four requisites 
of a valid adoption, namely (i) the person 
adopting has the capacity and also the 
right to take in adoption, (ii) the per- 
son giving in adoption has the capacity 
to do so; (iii)-the person adopted is cape 
able of being taken in adoption and 
(iv) the adoption is made in compliance 
with the other conditions mentioned in 
this Chapter. The other conditions have 
got reference to Section 11 of the Act, 
In Section 9 provisions have been made 
in respect of the persons who are capas 
ble of giving in adoption. In this sec 
tion primarily father and thereafter - 
mother and in absence of the mother & 
guardian appointed by the Court has 
held to be competent to give a child in 
adoption. 


Learned counsel’s emphasis is on pa 
expression “child” occurring in 
tion to seek assistance in support of Shis 
contention that the Act has provided for 
giving and taking ceremony in a case of 
adoption of a minor only and not in case 
of an adult person. In Section 10, of 
course, the word “child” has not been 

but the word “person” has been used 
to make provisions for the persons who 
could be validly given in adoption. Mr, 
Sumer Chand seeks to suggest that the 
legislature having not used the word 
“child” in Section 10 must have intend« 
ed the expression “child” occurring in 
Section 9 to limit to minor only and, 
therefore, it must follow that giving and 
taking ceremony was obligatory for the 
adoption of minors only. According to 
him clause (vi) of Section 11 of the Act 
which deals with the ceremony of phy« 
sical giving and taking of the child also 

its the same to the adoption of minor 
Persons only and does not envisage the 
game in the case of adoption of an adult 
person, i 
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In this connection he invited our at- 
tention to Nanak Chand v. Chandra 
Kishore Agarwal, AIR 1970 SC 446, 
where the meaning of the word “child” 
has been dealt with. In that case the 
meaning of the word “child™ has been ex- 
plained by their Lordships of the 
Supreme Court while dealing with a case 
under Section 488, Criminal P. C. where 
also the word “child” occurs in connec- 
tion with maintenance of the child. While 
explaining the term “child” their Lord- 
ships have extracted the observations of 
Beaumont, C, J. in Sk. Ahmed Sk, Mohd, 
v. Bai Fatma, ILR (1948) Bom 38 at p. 40 
w (AIR 1943 Bom 48) as under:— 


“The word “child” according to its 
use in the English language has différent 
meanings, according to the context. If 
used without reference to parentage, it is 
general synonymous the word 
“infant” and means a person who has 
not attained the age of majority ......... 1 
where the word “child” is used with 
reference toparentage, itmeansa descen- 
dant of the first degree. a son or a dau+ 
ghter and has no reference to age”. 


Their Lordships agreed with this observa- 
tion of Beaumont, C. J. and adopted the 
meaning of the word “child” as given 
by him. We have. therefore, to find out 
the meaning of the word “child” occur- 
ging in Section 11 (vi) of the Act. In 
order to appreciate the real controversy 
in issue we deem it desirable to quote the 
Clause (vi) of Section 11 of the Act:— 


“The child to be adopted must be 
actually given and taken in adoption by 
the parents or guardian concerned or under 
their authority with intent to transfer 
the child from the family of its birth or 
in case of an abandoned child or a child 
whose parentage is not known, from the 
place or family where it has been brought 
up to the family of its adoption”. 
Undoubtedly, the word “child” has been 
used in relation to parents as well as in 
relation to guardian disjunctively. The 
word “child” has also been used in Sec- 
tions 12 and 14 but on reading Sections 12 
and 14 of the Act it appears that the 
term has been used to cover both minor 
as well as adult persons. In our opinion 
the word “child” has been used in Sec- 
tion 11 (vi) with a wider amplitude with 
flexibility to include major es well as 
minor, so as to conform to both the situa- 
tions, that is, adoption by the parents 
and by a guardian. Read in relation to 
the parents we are undoubtedly of opin- 
jon that the word “child” will include 
major as well as the minor persons and 
when read in relation to the guardian it 
will include, of course. minor persons 
only. The argument of the learned coun- 
sel appears to suffer from infirmity when 
it seeks to give the meaning to the word 
“child” in the context of the guardian 
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only and conveniently overlooks the use 
of the word “child” used in S. 11 (vi) in 
relation to parents. If we were to ac- 
cept the contention of the learned coun- 
sel for the appellant that physical giving 
and taking was not necessary in case of 
adoption of an adult. it is likely to lead 
to absurd situation. inasmuch as an ad- 
optive person even having infirm or im- 
pecunious parents could go in adoption 
to an affluent persons without the con- 
sent of his parents and by his unilateral 
act sever his ties with the natural family 
and avoid the liability of maintenance 
statutorily laid under the provision of 
Section 20 of the Act. This. in our 
opinion, could never have been the in- 
tention of the legislature. This inter- 
pretation is in harmony with the rest of 
the provisions of the Act. The main 
difficulty we feel in accepting the con- 
struction suggested by the learned coun- 
sal is that it completely stultifies Sec. 
tion 6 of the Act which being couched 
fin negative terms is of a mandatory 
character. All the four conditions or re- 
quisites including the condition of giving! 
by a competent person are cumulative 
and each must be complied with and are 
equally applicable to case of adoption of 
an adult (where permissible) and a minor. 
It is true that under the ‘Kritrim’ form 
an adult could have gone in adoption 
without the consent of his parents of his 
own volition. But even the Kritrim form 
was prevalent only under ‘Mithila’ school 
of Hindu law and its scope of operation 
was very limited. The effect of adoption 
under Kritrim form was significantly dif- 
ferent from the one envisaged under this 
A Under the Kritrim form of adop- 
tion the adoptive son did not sever his 
ties with his natural family and even his 
rights in the adoptive family were of a 
restricted nature as he was only entitled 
by way of inheritance to the estate of 
the adoptive parents. 

9. ~The next argument of the learn. 
ed counsel for the appellant is based on 
the challenge to the validity of Ss. 6, 9 
and 11 (vi) of the Act on the ground that 
the effect of these sections bring out 
discrimination between a minor orphan 
and an adult orphan in the matter of their 
eligibility for adoption. The argument of 
the learned counsel in substance is that 
if giving and taking are held to be esm 
sential for a valid adoption, then in any 
event, it will entail discrimination as the 
Act will permit the taking of a minor in 
adoption but deny the eligibility for ad- 
option to an adult. It cannot be gainsaid 
that Section 6 makes it obligatory that 
there must be a person competent to give 
in adoption. Section 9 provides that in 
ease of a minor the guardian duly ap- 
pointed by a Court may give him in adop- 
tion with the sanction of the Court. Ac- 
cording to Section 11 {vì} of the Act, as 
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we have already held, giving and teking 
is absolutely necessary for a valid ad- 
option, In the view which we have 
aken the adoption of an adult orphan is 
not at all permissible as the necessary 
requirement of giving him by a compe- 
tent person could not be complied with, 
The question, however. remains whether 
on this account the provisions of Sec- 
tions 6, 9 and 11 of the Act would offend 
Art. 14 of the Constitution. It may be 
noticed that under the Shastric law the 
adoption of an orphan was not at : 
permissible. However, the Shastric law 
came to be modified by customs in cer- 
tain communities where the adoption of 
an orphan was permissible but such 
custom was limited to a small number of 
communities only. As already stated 
above, the Act is a codifying and amend-« 
ing one. The legislature must be aware 
of the legal impediment in the way of 
the adoption of an orphan. The legis- 
Jature introduced certain reforms in the 
’ Act for the benefit of orphan minor who 
could now be taken in adoption. What 
the legislature has done is to remove the 
disability attaching to the adoption of a 
minor orphan and thus cleared the hurdle 
in the way of his/her adoption. It may 
be noticed that a minor may not be able 
to look after his interest and in some 
cases there might be no person even to 
maintain him but the same cannot be 
said for adult orphan who being sui juris 
could look after The legislature, 
therefore, appears to have made a reme» 
provision in favour of the minor 
orphan permitting his giving in adoption 
by a duly appointed guardian with the 
sanction of the Court. The orphan minors 
as a class are different from orphan-adults 
who could look after their own interest, 
There is no discrimination inter se a class, 
Ii may be pointed out that the Parliae 
ment may bring reforms at stages and if 
no provision has been made for the ad=- 
option of the orphan~adults that cannof 
be taken to be a. case of discrimination. 
‘!Moreover, Art. 15 (3) of the Constitu« 
tion empowers the legislature to make 
special provisions for minors for their 
welfare. In any view of the matter, 
therefore, it cannot be said that the im+ 
pugned provisions of the Act are in any 
way repugnant to Art. 14 of the Con- 
stitution. We, therefore, are of opinion 
thet the contention of the learned counsel 
Ee bes ground of discrimination is devoid 
of force, 


10. That brings us to the Tast con- 
tention of the learned counsel that issue 
No. 1-A should not have been tried as a 
preliminary issue. We may straightway 
state that the contention of the learned 
counsel is wholly untenable) We may 
in this connection advert to the provi= 
sion of Rule 2 of Order 14 which lays 
_ down that where issues both of law and 
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fact arise in the same suit, and the Court - 


is of opinion. that the case or any parf 


thereof may be disposed of on the issue . 


of law only it shall try that issue firsf, 
Obviously, issue No. 1-A is an issue of 
law, the decision of which was likely to 
dispose of the whole suit. Procedure ad- 
‘opted by the learned trial Judge, there- 
pe cannot be said to be irregular, mu 


ileg. 

11. In the result, the appeal has 
no force and is hereby dismissed. Nore 
mally. a successful party should get its 
costs, but it seems to us that. in the cire 
cumstances of the present case, it is une 
mecessary to award costs to the responds 


ent. Accordingly, the parties will bear 
a own costs of this appeal. 

3 Appeal dawl 
li 
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JAGAT NARAYAN, C. J. 

_ _Panchulal, Petitioner y. Ganeshilal 

(Maheshwari, Respondent, 

Civil Revn. No. 260 of 1969, gr 
12-9-1972. against order of Bhagwan Srie 
vastava, J. Sm. C. € 
Case No. 444 of 1967, 

_ Evidence Act (1872) Sections 3 and 
73 — Plaintiff is not bound -to examine a 
hand-writing’ expert to prove his case 
wherever a defendant denies his signa- 
ture. Nor is the Court bound to accept 
the evidence. of the expert produced by 
the defendant.as true. AIR 1957 All 119, 
Dissented. from, (Para 4) 
Cases Referred: Chronological : aio 
AIR 1957 All 119 = 1956 All LJ 42 

Bhagwan Din v. Gouri Shankar” 


Dalpat Raj, for Petitioner; Parmatmas 
sharan, for Respondent, 
_, ORDER :— This is a defendant’s re- 
‘vision application under the Rajasthan 
Small Cause Court Ordinance, The 


ease of the plaintiff is that the defen 


dant borrowed Rs. 470/- from him on 
13-10-64 and executed a pronote Ex. 1%, 
As he did not make payment despite re- 
peated ited the present suit was 


In support of his case the 
plaintiff himself came into the witness 
box and proved the promissory note 
Ex, I. The defendant denied having ex- 
ecuted it and produced a hand-writing 
expert who corroborated him. The de- 
fendant did not admit his signatures on 
the vakalatnama which he had himself 
filed in Court. The learned trial Judge 
compared the signatures of the defend- 
ant on the promissory note with those on 


his written statement and the Vakalat-. 


mama. and disagreed with the evidence 


JP/TP/F653/72/CWM 
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of the expert that the formation of the 
letters was dissimilar. He came to the 
conclusion that the formation of the 
letters was similar, although, the defen- 
dant had deliberately disguised his 
hand-writing by putting the ‘matra’ of 
tbig on the Vakalatnama. written state- 
ment and the specimen signatures, 
whereas, in his signatures on the pro- 
missory note he had put the ‘matra’ of 
‘small’, He accordingly decreed the 
suit. 

3. On behalf of the defendanf, 
the decision of a learned single Judge 
of the Allahabad High Court in -Bhag- 
wan Din v. Gouri Shankar AIR 1957 
All 119, has been referred to. In that 
decision, it has been held that if the de~ 
fendant chooses to deny his signatures 
on a document then the bare statement 
of the plaintiff on the point cannot be 
believed and that the plaintiff must. in 
such a case, examine a hand writing ex- 
pert. With all respect to the learned 
Judge, I am unable to agree with the 
view taken by him. Section 73 of the 
Evidence Act permits the Court to com- 
pare the signature of a person with his 
admitted signatures. It runs ag fol- 
lows:— 

“73. In order to ascertain whether 
a signature, writing or seal is that of 
the person by whom it purports to have 
been written or made, any signature, 
writing or seal admitted or proved to 
the satisfaction of the Court to have 
been written or made by that person 
may be compared with the one which 
is to be proved, although that signature, 
writing or seal has not been produced or 
proved for any other purpose, 

The Court may direct any person 
present in Court to write any words or 
figures for the purpose of enabling the 
Court to compare the words or figures 
so written with any words or figures al- 
leged to have been written by such per- 
son. 

(This section applies also, with any 
necessary modifications to finger impres- 
sions.)” 

Under Section 3 of the Evidence Act, 
“a fact is said to be proved when, after 
considering the matters before it. the 
Court either believes it to exist. or con= 
siders its existence so probable that a 
prudent man ought, under the circum= 
stances of the particular case, to ac 
upon the supposition that it exists.” 

4, In view of this definition, it is 
clear that it cannot be laid down as a 
general rule that wherever a defendant 
chooses to deny his signatures, the plain~ 
tiff must examine a hand writing expert 
to prove his case. Nor is the Court 
bound to accept the evidence of a hand 
-Twriting expert produced by the defen- 
dant as true. The Court has to apply. 
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its own mind to the evidence of the ex- 
pert and it is open to it either to believa 
it or to disbelieve it. 

__ 5 I, accordingly, dismiss the re~ 
vision application. In the circumstances 
of the case, I make no order as to costs, 

i i Revision dismissed, 


t 
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KAN SINGH, J. 


Jagannath and others, Appellants v. 
Satya Narain and others, Respondents. 

„ _ First Appeal No. 67 of 1969, Djs 
4-9-1972, against Judgment and decree of 

. J. Mardia, Dist. J., Pratabgarh, D/s 
3-5-1969. 

Index Note:— (A) Rajasthan Public 
Trusts Act (42 of 1959), Sections 29, 73 
— Bar of jurisdiction of Civil Court — 
ag of — (X-Ref:— Civil P. C. (1908), 
Brief Note:— (A) Section 29 forbids 
enforcement of a right on behalf of a 
public trust, but enforcement of other 
rights is not within the purview of the 
section, A suit by shebaits and Manas. 
gers of a temple against the Pujari re- 
moved by them for recovery of articles 
belonging to the temple is undoubtedly 
one for enforcement of a right on behalf 
of the temple and the bar created by 
S. 29 cannot be avoided once it is held 
as a result of any inquiry in accordance 
with law that this was a public temple, 

(Paras 16, 17) 

Whether a temple is a public trusf 
or not may have to be decided ‘by the 
authorities under the Act, but whether 
it is a public trust of the prescribed 
valuation by way of income or valuation 
of assets or not. is a question which 
could be decided by the Civil Court when 


such controversy is raised. law: 
oy (Para 17} 
ases erred: Chronological Parag 
AIR 1965 Madh Pra 4 = 1964 Jab = 
LJ 448, Idol Shri “Shriji” v, 
Chaturbhai ; 20 


(1962) 64 Bom LR 206 = 1961 Nag 
LJ 628, Gandhi Sewa -Shikshan 
Samiti, Chimur v. Gulam Hussain 


„ Welji 7, 19, 20 
AIR 1960 SC 1073 = (1960) 3 SCR 
742, ; Narayanappa v. State 
__ of Mysore 22 
AIR 1959 SC 308 = (1959) Supp (1) 
SCR 319, . Nageswara Rao v. 
f A. P. S. R, T, Corpn. 22 
AIR 1952 SC 319 = 1952 SCR 696. 
Ebrahim Aboobakar v. Custodian 
General of Evacuee Property, N. 
e s 
{1888) 21 QBD 313 = 53 JP 84, s 
Reg. v. Income-tax Commrs, 22 
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M. C. Bhandari, for Appellants; 
Sumerchand Bhandari with Rajesh Balia, 
for Respondents. 


JUDGMENT :— This is an appeal by 
the defendants directed against the judg- 
ment and decree of the learned District 
Judge, Partabgarh (Camp Chittorgarh) 
and, inter alia, raises the question whe- 
ther the suit was barred by the provi- 
sions of Section 29 of the Rajasthan Pub- 
lic Trusts Act. 1959 (Act No. 42 of 1959), 
hereinafter referred to as the “Act”. 


2. The suit was filed on 27-8-1962 
by the Panch Maheshwaris of Chittorgarh 
and it concerns a temple known as Shri 
Laxmi Narainji’s temple situated at Chit- 
torgarh. Jt was for an injunction Te- 
quiring the defendants Jagan Nath and 
Laxmi Lal to hand over certain articles 
of the temple which were in their cus- 
tody as Puiaris of the aforesaid temple 
and further refrain from performing the 
work of ‘Sewa Pooja’ in the temple. 

Stated in brief the plaintiffs’ case was 
that the temple belonged to the Mahe- 
shwari Community and was being manag~ 
ed through their Panchas. The latter 
had employed the defendants for per- 
forming the ‘Sewa Pooja’ at the temple 
and for this the plaintiffs relied on cer- 
tain agreements allegedly executed by 
the defendants. In view of the services 
the defendants were to receive the of- 
ferings of foodgrains (Patia) and what- 
ever would be offered by the worshippers 
and visitors to the deity. 

The defendants-appellants contested 
the suit. They denied that the temple 


was of the Maheshwari Community or. 


that Maheshwari Panchas had the au- 
thority to manage the temple affairs. 
They took the position that the temple 
was a public temple where any Hindu 
could, as a matter of right, go for ‘Dar- 
shan’. They proceeded to say that the 
temple was constructed in the time of 
Maharane Udai Singh of Mewar and 
some property had been endowed for its 
upkeep and the defendants’ ancestors 
were appointed as Pujaris and since then 
the defendants had been actingas hered- 
itary Pujaris and performing the Sewa 
Pooja at the temple. The defendants 
thus denied the authority of the plaintiffs 
to remove them or to call upon them to 
deliver the properties of the temple to 
them or to refrain from performing ‘Sewa 
Pooja’ at the temple. 

3. On 9-4-1965, Shri Bansal, 
learned counsel for the plaintiffs, request- 
ed the learned District Judge to add the 
Commissioner Devasthan as a party to 
the case. This request of the learned 
counsel was not- opposed by learned 
counsel for the defendants and accord- 


ingly -the Court ordered that the Com- 


missioner Devasthan be added as a de- 
fendant in the case, Accordingly, the 
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Commissioner Devasthan was added as 
defendant No. 23 and he also filed the 
written statement. He too denied the 
claim of the plaintiffs that it was a pri- 
vate temple belonging to the Maheshwari 
Community of Chittorgarh. He averred 
that the temple in question was a public 
temple and the plaintiffs were not en- 
titled to manage the affairs of the same. 
According to him in the past if 
was the ex-Mewar State who had en- 
dowed the property to the temple and if 
was being treated as a public temple. 
He further proceeded to say that one 
Jasraj Bhojak was constituted as a Pujari 
and Muafi land was granted to him and 
it was the duty of Jasraj and his desce- 
dants to perform the ‘Sewa Pooja’ at the 
temple. Apart from this a cash grant 
of Rs. 21/14/- was being made to the 
Pujaris Jagannath and i for 
the ‘Sewa Pooja’. Further this temple 
like other public temples of the State 
was looked after by the Government 
through the Devasthan Department. He 
referred to a claim one time made by 
the Maheshwari Community for the 
temple and this led to an inquiry in the 
year 1941. As a result of that inquiry 
though the temple was allowed to. be 
managed by the Panch Maheshwaris it 
was held that it was a State temple. The 
Pujaris were to get the offerings for the 
services they were to render besides the 
enjoyment of the Muafi land granted by 
see ivi This decision was given on 


4, Some issues were framed by 
the learned District Judge after the dee 
fendants-appellants had filed their’ state~ 
ments and certain additional issues were 
framed after the Devasthan Commis-~ 
sioner had filed the written statement. I 
may read the issues which came to be 
tried: 

“(1) Are the Panchas of Maheshwari 
Community of Chittorgarh Shebaites and 
Managers of the temple of Laxmi Narain 
Ji? or 

Are the descendants of Jasraj Sheba< 
ites of the temple of Laxmi Narain Ji? 

: (2) Are the defendants Nos. 1 and 2 
Pujaris appointed by the plaintiffs. or are 
they hereditary Pujaris ? 


_ (3) Are the defendants Nos. 1 and 2 
guilty of misconduct rendering them 
liable for removal from the temple ? 

(4) Is court-fee paid, insufficient ? 

(5) Whether defendants 1 and 2 ex= 
ecuted the agreements in plaintiffs fave 
our under pressure and coercion ? 


- (6) Whether for reasons stated in 
para. 19 of the written statement of 
Devasthan defendant No, 23. this court 
has no jurisdiction to entertain this suit? 

(7) Whether this. temple is public 
trust, if so, whether its registration unden 
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the Public Trusts Act is essential and 
whether the plaintifis are not entitled to 
finstitute or prosecute this suit in absence 
of such. registration ? 

(8) To what relief are the plaintiffs 
entitled ?” i 

5. Both the parties produced their 
evidence. The learned District Judge 
decided issues Nos. 1, 2 and 3 in favour 
of the plaintiffs. Issue No. 4 regarding 
the court-fee was also decided in favour 
of the plaintiffs. Regarding issue No. 5 
which was regarding the documents 
Exs. 1 and 2, the learned District Judge 
held that the defendants had failed to 
prove that the documents were executed 
by them as a result of coercion or un- 
due influence. Regarding issue No. 6, 
the learned District Judge held that the 


question whether the removal of the 
Pujaris Jagannath and Laxmi by 
Maheshwari Panchas was on valid 


grounds and under proper authority can- 
mot be said to be covered by Section 73 
of the Act and consequently the juris- 
diction of the Court to decide the same 
was not barred. The learned District 
Judge refrained from deciding or deal- 
ing with issue 
was not at all necessary in the present 
suit which was between the management 
and the Pujaris as regards the right of 
the management to remove the Pujaris 
for acts of misconduct on the part of the 
Pujaris. In the result, the learned Dis- 
trict Judge decreed the suit. ` 

6. In assailing the judgment and 


decree of the learned District Judge,- 


learned counsel for the defendants-ap- 
pellants has placed at the forefront the 
argument that without determination of 
issue No, 7 the Court could not have 
proceeded to determine the other issues. 
He maintained that here Section 29 of 
the Act created a bar. He took the stand 
that this was'a public temple and thus 
a publie trust within the meaning of the 
Act and accordingly to enforce any right 
for and on behalf of the Trust, registra- 
tion of the public trust under the Act 
was necessary. Learned counsel submit- 
ted that apart from every thing else on 
the plaintiffs’ own averments in the plaint 
there was Muafi land granted by. the 
State for the upkeep of the temple and 
it further appears that besides this there 
was a cash annual grant for the temple 
and these were clear and almost conclu- 
sive indicia for showing that this was a 
public temple and the plaintiffs could 
not arrogate to themselves that the tem- 
ple belonged to only one of the Com- 
munities at Chittorgarh and the public 
in general had no right of ‘Darshan’. As 
regards the relief sought against ` the 
defendants-appellants who were Pujaris 
it was submitted that even according to 
the position accepted by the plaintiffs 
_in the plaint the plaintiffs wanted to 
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have a sign board put on the temple thag 
it belonged to the Maheshwari Commu- 
nity and this the Pujaris had opposed 
and this was the cause of hostility be- 
tween the plaintiffs and the defendants- 
‘appellants. l 


7. Learned counsel for the res- 
pondents contests this position. He sub- 
mitted that Section 29 of the Act was 
inapplicable to the present case firstly be- 
cause there had never been a determi- 
nation of the question. whether it was a 
Public trust or not, by the Assistant Com- 
missioner and consequently the bar under 
Section 29 of the Act was not attracted. 
Then learned counsel submitted that this 
cannot be said to be a suit for and on 
behalf of the public trust for enforcing 
its rights. On the other hand, accord- 
ing to learned counsel, this was a suit 
by the Shebaits or the trustees of the 
temple for the delivery of certain arti- 
cles belonging to the temple as the Puja- 
Tis had been removed by the manage-~ 
ment for their misconduct. Then learned 
counsel took the position that Sec. 73 of 
the Act barred the jurisdiction of the 
Civil Courts to determine any question 
that was required to be determined by 
an Assistant Commissioner or any other 
authority under the Act and it will not, 
therefore, be open to the Civil Courts to 
decide the question whether this was a 
public trust or otherwise. Therefore for 
that reason also the plaintiffs should not 
be precluded from suing the defendants~ 
appellants for the reliefs that were 
sought in the plaint. Here learned coun= 
sel am her pe artenn on to the Govern- 
ment notification by which Chapters V, 
VI, VIL VIN, IX and X of the Act were 
extended. Learned counsel submitted 
that unless the valuation of the trust’ 
property was. Rs. 30,000/- or more. or 
the annual income of the trust was 
Rs. 3,000/- or more, the authorities creat- 


‘ed by the Act namely. the Assistant 


mmissioner and others would not be 
empowered to make any pronouncement 
regarding the trust in question being a 
public trust or not and to insist for its 
registration. In the circumstances, there- 
fore. maintains the learned counsel. the 
Civil Court was not precluded from deal- 


` ing with the matters raised in the suit. 


Learned counsel pointed out that at best 
the points raised were analogous to those 
arising under Section 92 of the Civil 
Procedure Code and were not covered 
by the provisions of the Act. He relied 
on r Shikshan Samiti. Chi- 
mur v, Gu ussain Welji, 

Bom LR 206. Perera es 


8. For a proper appraisal of the 
questions debated I may first read the 
relevant provisions of the Act. 


9. The Act was passed by 


Rajasthan Legislature to regulate La 
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gion of public religious and charitable 
trusts in the State of Rajasthan. It was 
reserved for the assent of the President 


-who gave his assent to the same on 22-10< 


1959. The Act came into force from 
1-7-1962 by virtue of the Notification 
No. F.3F(1)Rev/A/59 dated 28-6-1962 
published in the Rajasthan Gazette 
Part-C, dated 28-6-1962. Sub-section (2): 


of Section 1 provides that the Act ex- 


fends to the whole of the State of Rajas~ 


Sub-section (3) thereof provided 


4 than. 
‘that Chapters I, IJ, IO and IV shall come 


finto force at once. Sub-section (4) pro< 


mas 


wided that Chapters V, VI. VI, VII. IX 


-and X of the Act shall come into force 


. Hon of the term ‘public 
. În sub-section (11) of Section . 2. 


on such date and shall apply therefrom 
fin relation to such class or classes of 


-publie trusts as the State Government 
‘may by 


notification in the Officer Gazette 


plication the State Government may clas~ 
sify such public trusts in the State on 
the basis of the income thereof or on the 
basis of the value of their total assets 
or on the basis of other financial factors. 
Regarding Chapters XII and XIII it was 
provided that the Act shall commence 
to apply in relation to the provisions of 
each of the other chapters of. this Act 
ion the date on which such other Chapter 
pomes into force. : 

10. Then I may read the defini~ 
trust’ occurring 
The 
ferm ‘public trust’ means an express or 
constructive trust for either a public 
religious or charitable purpose or both 
and includes a temple, a math, dharmada 
or any other religious or charitable en- 
dowment or institution and a society 
formed either for a religious or chari~ 
table purpose or for both. 

The- term ‘temple’ means á place, by 
whatever designation known, used as a 
place of public religious worship and 
dedicated to or for the benefit of or 
used as of right by a community or any 
section thereof as a place of public religi- 


‘ous worship. 


The term ‘trustee’ means a person 
fn whom either alone or in association 
with other persons the trust property is 
‘vested and includes a manager. 

The term ‘working trustee’ means 
any person who. for the time being. either 
alone or in association with some other 
person or persons. administers the trust 
property of any public trust and includes 
the manager of a public trust as well 
as (a) in the case of a math. the head of 
such math. and (b) in the case of a pub- 
lic trust having its principal office or 
principal place of business outside the 
State of Rajasthan. the person in charge 
of the management of the property and 
administration of the public trust in that 


_ State, | 
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and for the purpose of such ap- - 
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A.I R. 
__ Chapter II deals with validity of cer= 
tain public trusts. Chapter II is about 
appointment of officers and servants. 
Chapter IV is about’ establishment and 
functions of Board and Committees. 

These Chapters. as already noticed, 
came into force at once when the Aci 
became operative. 

Chapter V is about registration of 
public trusts. Section 16 thereof pro- 
vides that the Assistant Commissioner 
shall be incharge of the registration of 
all public trusts. Section 17 casts a duty 
on the working trustees to apply for rea 
fistration of a public trust within twa 
years from the date of the application of 
this section to a public trust or from the 
date on which a public trust is created, 
whichever is later. Here ] may also refey 
to Sec. 70 of the Act which lays down 
a penalty. It provides that whoever cons 
travenes any provision of sub-section (13 
of Section 17 shall be punished with fine 
which may extend to five hundred rupees, 

Section 18 lays down the procedure 
for inquiry regarding registration. Then 
there is a provision . for the Assistant 
Commissioner giving a finding about the’ 
completion of the inquiry and there is 
further a provision for appeal. Then 
there are other ancillary provisions which, 
need not be read. 


Chapter VI is regarding the manage- 
ment of trust property. Chapter VII is 
regarding Accounts, Audit and Budget. 
Chapter VIII is about powers of officers 
in relation to public trusts, Chapter IX 
fs about the control over public trusts. — 
Chapter X contains special’ provisions as 
respects to certain public trusts with 
which we are not concerned. Chapter XI 
is about what is described as Dharmada, 
Then Chapter XII lays down the proce- 
dure and penalties, It provides that the 
inquiries under the Act shall. be deemed 
to be judicial proceedings within the 
meaning of Sections 193. 219 and 228 of 
the Indian Penal Code. According to 
Section 69, the provisions of the Code of 

Procedure have been made appli- 
cable to the extent they are not inconsis- 
tent with anything contained in the Act, 
Then there is the last Chapter No. XIII 
intituled Miscellaneous Chapter. Nothing 
turns on it and I may not read the same. 


11. Now, reverting to Section 29 
which occurs in Chapter V. It runs as 
follows :— 

“S. 29. Bar against suits by un- 
registered trust—(1) No suit to enforce 
a right on behalf of a public trust which 
is required to be registered under this 
Act but has not been so registered shall 
be heard or decided in any court. . 

(2) The- provisions of sub-section (1} 
shall apply to a claim of set off or other 
proceeding to enforce a right on 
of such public trust,” 
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12. Section 73 which occurs in 
Chapter XIII runs as under:— `’ 

“S. 73. Bar of jurisdiction.— Save as 
expressly provided in this Act, no Civil 
Court shall have jurisdiction to decide 
or deal with any question which is by 
or under this Act to be decided or dealt 
with by any officer or authority under 

Act or in respect of which the deci- 
sion or order of such officer or authority 

been made final and conclusive.” 

13. The section that falls to be 
considered in the -first instance is, as al- 
ready observed, Section 29. A bare read- 
fng of the section will show that it is a 
bar created against certain suits by un- 
registered trusts. It applies when a pub- 
lic trust which is required to be registered 
under this Act has not been registered. 
Then no suit to enforce a right on behalf 
of the public trust shall be heard or decid~ 
ed by any court. A good deal of argu- 
ment centred round the question whether 
the present suit was one to enforce a 
wight on behalf of a public trust, Learn~ 


counsel for the respondents has conx 


tended that this was a suit pure and 
simple by the Shebaits of the temple for 
the delivery of certain properties from 
the Pujaris who had been earlier re~ 
moved by the Shebaits and, therefore, by 
no stretch of imagination could it be 
suggested that the plaintiffs were there~ 
by enforcing a right on behalf of the 
public trust. 

14. Then the next Teg of the argum 
ment was that the only bar was against 
the hearing or deciding the suit, but 
mevertheless the suit could be filed and 
was entertainable. In the circumstances, 
learned counsel argued, that the District 
Judge was right in leaving issue No. 7 


alone and refusing ~o deal with it as if, 


‘was unnecessary for the right disposal 
- of the case, 3 
: 15. The underlying intention of 
fhe Legislature has to be gathered from 
the scheme of the Act and from the 
lenguage employed in Section 29 thereof. 
As the preamble of the Act suggests, the 
Act was designed to regulate and to 
make better provision for the adminis- 
tration of public religious and charitable 
rusts In the State. Registration of pub- 
lic trusts would be necessary for their 
proper administration. By registration 
the aenn of the State would be put 
in know of such trusts and they would 
in a position to exercise effective con- 
trol over them and without such regis- 
tration it may very well be that the au- 
thorities may remain ignorant of such 
trusts. 
to be viewed by reading it with S. 70. 
It has been made incumbent on the work- 
ing trustees to make an application for 
the registration of the public trusts with- 
in the specified time on the pain of 
punishment, 
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Then, to my mind. Séction 29 was 
designed as another safeguard to compel 
the registration of the public trusts under 
the Act. Here the Legislature steps in 
by ordaining that no suit to enforce a 
right on f of a public trust which 
is required to be registered but has not 
been so registered shall heard or 
decided in any court. In creating the bar 
the Legislature has thought fit to forbid 
enforcement of a right on behalf of a 
public trust. Naturally enforcement of 
other rights is not within the purview 
of the section. But then the question is 
what is the ambit of the words “a right 
on behalf of a public trust”. One need 
not proceed to interpret this expression 
in all its aspects. The pointed question 
before the Court is whether the present 
suit can be characterised as one for en- 
forcement of a right on behalf of a pub- 
lie trust? Here the discussion would 
proceed on the assumption that it is a 
public trust because as will be clear 
from what I .am going to say the ques- 
tion has yet to be determined in ac- 
cordance with law. Let us also assume . 
that the temple is a private one, as con~ 
tended by the plaintiffs. Then, can it be 
said that this was a suit for enforcement 
of a right on behalf of a private trust 7 
If the answer to the question in either 
case is the same, then JI should think 
Section 29 would have its play. 


16. ‘Now the Pujaris are discharg- 
ing certain duties in relation to the tem- 
ple when they perform the ‘Sewa Pooja’ 
and make use of the articles or the pro- 
perties of the temple. When the Pujaris 
are removed and they are eventually call- 
ed upon to hand over the properties and 
articles of the temple to the Shebaits or 
the trustees, then the question calls at- 
tention whether the Shebaits are not en- 
forcing a right on behalf of the trust or 
temple. be it a private temple. If the 
Shebaits have no rights of their own 
then they are certainly acting for some- 
one else and if not for the temple, then 
for whom are they acting? I have no 
manner of doubt that a suit to recover 
the articles or the properties belonging 
to the temple is undoubtedly one for 
enforcement of a right on behalf of the 
temple. Here I may not decide the con- 
troversy whether the temple is a public 
temple or a private one.. I may only 
concentrate on the words ‘to enforce a 
right on behalf of a public or a private 
trust’. 


The present suit is undoubtedly for 
enforcement of the rights on behalf of 
the trust and the bar created by Sec- 
tion 29 of the Act cannot be: avoided 
once it can be held as a result of any 
inquiry in accordance with law that this 
was a public temple, 
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17. Now the next question is who 
is to hold this inquiry and till then what 
is to happen. Section 73, which I have 
set out above, lays down that no Civil 
Court shall have jurisdiction to decide 
or deal with any question which is by 
or under this Act required to be decid- 
ed or dealt with by any officer or au- 
thority under this Act unless it is pro- 
vided otherwise in the Act. No other 
provision has been brought to my notice, 
The question whether Laxmi 
Narainji’s temple is a public temple as 
asserted by the defendants-appellants and 
the Devasthan Commissioner or a pri- 
vate temple belonging to the Maheshwari 
Community as claimed by the plaintiffs 
is a mixed question of law and fact and 
is required to be determined by the au- 
thorities under the Act provided certain 
other conditions are also satisfied. Here 
I may read the Government notification 
aaea 28-6-1962 under Section 1 of the 

et: 


“REVENUE ‘A’ DEPARTMENT 
NOTIFICATION 
Jaipur, June 28. 1962. 


No, F.3F(11)Rev./A/59.— In exercise 
of the powers conferred by sub-sec. (4) 
of Section 1 of the Rajasthan Public 
Trust Act, 1959 (Rajasthan Act 49 of 
1959), the State Government hereby 
directs that the provisions of Chapters V, 
VI, VII, VIII and IX of the said Act shall 
come into force on the 1st day of July, 
1962, and shall apply therefrom to all 
public trusts throughout the State of 
Rajasthan whose gross annual income 
from all sources whatsoever is not less 
than Rs. 3,000/- or the total valuation of 
the assets whereof is not less than Rupees 
30,000/-, a draft notification to this effect 
having already been published. as re- 
quired by sub-section (5) of Section 1 of 
the said Act. in the Rajasthan Gazette 
ny: Part II-B. dated May 21, 
1962. 


G. L. MEHTA, 

Secretary to the Government.” 
A bare reading of this notification shows 
that Chapters V, VI. VII, VIII, and IX 
apply to all public trusts whose gross 
annual income from all sources what- 
soever is not less than Rs. 3,000/- or the 
total valuation of the assets whereof is 
mot less than Rs. 30.000/-. Since the 
provisions of the Act apply only to parti- 
cular kinds of public trusts namely. those 
whose annual income is Rs. 3.000/- or 
more or the valuation of the assets is 
mot less than Rs, 30.000/- the Act does 
not at all apply to such of the public 
trusts as do not satisfy the condition of 
valuation. Now. who is to draw the 
boundary line between the public trusts 
to which the Act shall apply and the 
public trusts to which the Act shall not 


Jagannath v. Satya Narain (Kan Singh J} 


A.LR, 


apply. Section 73 no doubt creates a 
bar regarding the Civil Court deciding 
any question which is by or under this 
Act to be decided or dealt with by an 
Officer or.authority under the Act. But 
Chapter XIII will apply only to public 
trusts satisfying the prescribed condi- 
tions regarding valuation. It is not that 
Chapter XIII is applicable throughout 
Rajasthan to all public trusts. There- 
fore, to my mind, it is only for such 
public trusts which satisfy the condition 
of valuation that the exclusive jurisdic- 
tion is conferred on the Assistant Coms 
missioner Devasthan and other authoris 
ties. but all other public trusts are out~ 
side their purview. Whether this Laxmi 
Narainji’s temple is a public trust or nol 
may have to be decided by the authori 
ties under the Act, but whether it is 






controversy is raised. 

18. In the present case, therefore, 
for a proper decision of issue No. 7, the 
learned District Judge has to decide 
whether the temple in question satisfies 
the condition of valuation. If once the 
decision of the learned District Judge ig 
that the temple in question does nof 
satisfy the condition of valuation then 
he will be entitled to proceed with the 
suit. but in the event of his holding that 
the assets of the temple are Rs. 30,000/s 
or more in value or its annual income 
is Rs, 3,000/- or more, then the learned 
District Judge has to stay his hands and ` 
leave the question whether Shri Laxmi 
Narainji’s temple is a public temple or 
not for the decision of the Assistant Com- 
missioner Devasthan. In the event of 
the Assistant Commissioner Devasthan 
or other competent authority under the 
Act holding that the temple in question 
is a public trust within the meaning of 
the Act then the learned District Judge 
shall not hear and decide the case till 
the trust is registered under the Act. 


19. Now I may deal with the case 
Teferred to by learned counsel for the 
respondents. In Gandhi Sewa Shikshan 
Samiti, Chimur v. Gulam Hussain Weljf 
the plaintiffs who were an associa- 
tion known as Gandhi Sewa Shikshan 
Samiti. Chimur. were registered n 
the Societies Registration Act. 
filed a suit for the recovery of Rs. 6 yA 
and odd from the defendant on the basis 
that the latter had made certain re- 
coveries on behalf of the Association and 
had retained the same without any right. 
The suit was opposed, inter alia. on the. 
ground that the trust was not registered 
in accordance with Sections 5 and 6 of 
the Madhya Pradesh Publie Trusts Ach 
Reliance was placed on Section 32 of thal 
Act which enacted a bar analogous ig 
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Section 29 of the Act. The learned Judge 
considered the question whether the ex- 
pression “suit to enforce a right on be- 
half of the public trust” covers all claims 
to be instituted on behalf of the society 
even against third persons and strangers. 
The language was considered to be wide 
at first sight, but then the learned Judge 
observed that one cannot forget the fact 
that there are different kinds of claims 
which a public trust can make against 
strangers and third parties. In the case 
before the learned Judge the public trust 
was a society registered under the Indian 
Societies Registration Act and conse- 
quently the learned Judge held that the 
society got a right of filing suits under 
the Indian Societies Registration Act. 
He went on to say that a society which 


was registered under the Indian Societies ' 


Registration Act becomes a corporate 
body or a juridical person and conse- 
quently it could bring a suit. Thus, in 
that case the learned Judge rested his 
decision on Section 6 of the Societies 
Registration Act for holding that the 
society had a right to file the suit. It 
is sufficient to say that the case is clear- 
fy distinguishable. Here there is no 
question of any registered society com- 
ing into the picture and one has to fall 
pea only on the plain language of the 
ct 

20. Learned counsel for the appel- 
fants invited my attention to a decision 
of the Madhya Pradesh High Court in 
Idol Shri “Shriji” v. Chaturbhai, AIR 

‘1965 Madh Pra 4 in which also the pro- 
visions of the Madhya Pradesh Public 
Trusts Act came to be considered. Though 
the former was a judgment delivered by 
the Nagpur Bench of the Bombay High 
Court. the latter is a judgment of the 
Madhya Pradesh High Court, Neverthe- 
less the learned Judges were interpret- 
ing the provisions of the same Act. In 
the last mentioned case the scope of 
Section 32 was considered and it was 
observed :— 

“A suit on behalf of an idol for de- 
claration that the suit properties belong- 
ed to the idol and as such were not 
Viable to attachment and sale in execu- 
tion of a decree obtained against the 
shebait of the idol was a suit ‘to enforce 
a right on behalf of a public trust 
within Section 32 of M. P, Publie Trusts 
Act, 1951, and as the trust was not re- 
gistered as per provisions of the said Act 
the A aui not- be heard or decided 
by any Co 

Thus, he view taken in the Bombay 
ease, (1962) 64 Bom LR 206. does not 
square with the view taken in the 
pagers Pradesh case, AIR 1965 Madh 
Pra 4 on the same provision. Here in 
the Madhya Pradesh case a suit filed 
one mei ie nee Pa Wee eee ee 

eb 
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21. In construing the language of 
the plaint in the case one has to look to 
its substance and not to its outward form. 
Though it has been argued that it was a 
suit by a Shebait for the possession of 

property in the hands of a Pujari who 
has been removed and thus was not a 
suit to enforce any right of the public 
trust as such, I am afraid, the plaintifis 
cannot be said to file the suit on their 
own behalf. They are themselves not 
claiming any rights in the property thet 
is said to be with the defendants-appel- 
lants. They may not like to say. in so 
many words, that they are suing on be- 
half of the temple, but, to my mind, the 
suit is very much for and on behalf of 
the temple of Shri Laxmi Narainji and 
thus the impact of Section 29 of the Act 
cannot be avoided. I have already 
observed, I express no opinion on the 
question whether Shri Laxmi Narainii’s 
temple is a public temple as contended 
by the defendants-appellants and the 
Devasthan Commissioner or it is a pri- 
vate temple belonging to the Maheshwari 
Community as claimed by the plaintiffs. 
This question will be decided by the 
auticrinics concerned in accordance with 
W. 


22. Before closing I may notice a 
couple of other subsidiary points argued 
by learned counsel for the respondent. 
He tried to make a distinction in the 
present case by suggesting that the. Panch 

aheshwaris were acting only on behalf 
of the worshippers and not acting as such | 
on behalf of the temple when they re 
moved the Pujaris and then in conse- 
quence sought recovery of the articles or 
property belonging to the temple from 
them. It is enough to say that they are 
very much acting as persons managing 
the affairs of the temple. One may en- 
force his own right of worship as a wor- 
shipper, but the moment he wants an 
arrangement in relation to the affairs of 
the temple and sues for the recovery of 
its property, then he is very much acting 
for and on behalf of the temple. Learned 
counsel also argued that Devasthan Com- 
missioner has himself en a clear cut 
stand and, therefore, it will be an_ex- 
ercise in futility if the Assistant Com- 
missioner is asked to decide the question 
whether Shri Laxmi Narainji’s temple is 
a public temple or not. coun- 
sel overlooks the capacity in which the 
Devasthan Commissioner has figured in 
the litigation. Here the Devasthan Com- 
missioner has figured as a litigant as an 
administrative limb of the State. When 
the Assistant Commissioner would be 
deciding the question, he would be acting 
as an administrative tribunal, quasi-judi- 


‘cially. This course is permissible. I may 


refer to G. Nageswara Rao v. A. P, S. 
T. Corporation AIR 1959 SC 308 
end H. C. Narayanappa v. State of- 
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Mysore, AYR 1960 SC 1073. Learned 
counsel also contended that the ques- 
tion whether a particular property 
was a public.trust or otherwise can 
be dealt with by the Assistant Com- 
missioner alone and the District Judge 
will not be entitled to deal with even the 
question of valuation involved in the 
case. I am afraid,. this contention too 
cannot be accepted. It rather over-shoots 
the position. Here what is created in the 
Assistant Commissioner is a limited 
jurisdiction dependent on fulfilment of 
a condition regarding valuation, as a pre- 
liminary to the exercise of his jurisdic- 
- tion to determine the question whether 
the trust involved is a public trust or a 
private trust. Where such a limited 
jurisdiction is created the Civil Court 
can examine the question if it falls out- 
side the boundary of the limits wi 

eee the g amininretye: tribunal has to 


v. Income-tax Commrs. ’ 


In Reg 
1888) 21 QBD -313, Lord Esher, M. R, 
observed:— 
- “When an inferior Court or tribunal 
or-body which has to exercise the power 


of deciding facts, is first established by. 


Act of Parliament, the Legislature has to 
consider what powers it will give that 
tribunal or body. It may in effect say 
that. if a certain state of facts exists and 
is shown to such tribunal or body before 


it proceeds to do certain things. it gr 


have jurisdiction to do such things b 
not otherwise. There it is not for fates 
conclusively to decide whether that state 
of facts exists, and, if they exercise the 
jurisdiction without its eg what 
they do may be questioned, it will 
be held that they have par without 
T ‘But there is another state 
£ things which may exist, The legis- 
tonite may entrust the tribunal or body 
with a jurisdiction which includes 
the jurisdiction to determine whether 
the preliminary state of facts exists, as 
well as the jurisdiction’, on finding that 
it does exist, to proceed further or do 
something more. When the legislature 
are establishing such a tribunal or body 
with limited jurisdiction, they also have 
to consider whatever jurisdiction they 
give them, whether there shall be any 
appeal from their decision, for other- 
wise there will be none. ‘In the second 
of the two cases I have mentioned it is 
erroneous application of the formula to 
say that the tribunal cannot give them- 
selves jurisdiction by wrongly deciding 
certain facts to exist, because the legis- 
lature gave them jurisdiction to deter- 
mine all the facts, including the existence 
of the preliminary facts on which the 
further exercise of their jurisdiction de- 
pends’; and if they were given jurisdic- 
tion so: to decide, without any appeal 
being given, there is no appeal from such 
exercise of their jurisdiction”, 


Satya Devi v. Ajaib Singh 


A.L R. 
This dicta was accepted by their Lords 
ships of the Supreme Court in Ebrahim 


Aboobakar v. Custodian General, AIR 
1952 SC 319. 


23. Section I of the Act as alsa . 
the notification issued thereunder una 
mistakably show that the authorities 
namely, the  Assistan’ Commissioner 
and others who have to decide the 
question are conferred only a limited 
jurisdiction depending on the condition . 
of valuation of the assets involved or the 
income of the trust concerned. The 
Legislature has not conferred exclusive 
power to these authorities to determine 
the question regarding existence of tha 
foundational facts. That being so, when 
the issue has. been raised before the 
learned District Judge. to my mind, he 
will be competent to determine the ques; 
tion as to el is the valuation involved 
regarding S Narainji’s temple 
at Ce either by way of its annual 
income or the valuation of the assets bes 
longing to it, E 


24. In the result. T allow this ap= 
peal, set aside the judgment and decree 
of the learned District Judge and hereby. 
remand the case to him with the direcx 
tion that he shall first try issue No. 7 in 
the light of the observations made above. 
Should he find that the temple aforesaid 
satisfies the requirement of valuation, 
then he shall stay his hands and leave 
the parties to approach the Assistan# 
Commissioner Devasthan to decide the 
question whether Shri Laxmi Narainji’s 
temple is a public trust or not. In the 
light of the decision of the competent 
authorities under the Act on this question 
the learned. District Judge shall proceed 
further in the matter according to law. 
The parties are left to bear their own 
costs of this appeal, 


Appeal allowed, 
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Smt. Satya Devi, Appellant v. Ajaib 
Singh,. Respondent. 
Civil Mise. Appeal No. 30 of 1968, D/+ 
14-4-1972 against judgment and decree’ of 
ee Dist. J. Ganganagar, Di- 


Hindu Marriage Act (1955), S. 9 — 
Husband’s petition for restitution of con- 
jugal rights — Defence ‘just cause’ for 
wife’s staying away must be grave and 
weighty, ` (Para 8) 

‘Just cause’ to justify one spouse in 
leaving another must grave and 
weighty and it may be distinct from a 
matrimonial offence. It may be distinct 
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from cruelty to the extent that it falls 


short of or is less than legal cruelty but 


none the less the reasons for withdrawal 
from the society of petitioner must be 
prave and weighty, (1953) 2 All ER 187, 


Rel. on. ; (Para 8) 
Cases Referred: Chronological Paras 
AIR 1959 Punj 162 = 61 Pun LR 

188, Mst, Gurdev Kaur v. Sarwan 


Singh A J 
41953) 2 All ER 187 = (1953) 
WLR 757, Timmins v. Timmins 

Mangha Ram. for Appellant; K. N. 
Tikku., for Respondent. 

JUDGMENT:—— This is a wife’s ap- 
peal against the judgment and decree of 
the learned District Judge, Ganganagar 
dated 31-1-1968 granting conjugal rights 
to the husband. and directing that the 
Ade shall return and live with the hus- 


2. The parties were a young 
couple, They were married according to 


the Sikh rites on 5-10-1962 at Chak 16, 


P. S. Tehsil Raisinghnagar, A son was 
born on 1-7-1964 to the parties. The 
petitioning husband gverred that the wife 
had gone to see her parents on 28-12- 
1965, but had thereafter never returned 
to him. According to him, he went to 
fetch the wife in the first week of Febru- 
ary, 1966, but she refused to come with 
him without any reasonable excuse, The 
wife contested the application. She deni- 
ed t her husband had come to take 


. her away. She pleaded cruelty on his 


part. According to her, the husband was 
a drunkard and was not: faithful to the 
wife. He had told her several times that 


he was not satisfied with her and would : 


marry another girl. The husband wanted 
the wife’s consent for this. but she was 
mot agreeable to the husband taking an=- 
other wife. It was for this reason that 
the husband started maltreating the wife. 
The wife alleged that the husband had 


on diverse occasions, between November, 


1963 and January, 1964 beaten her 
and treated her with such cruelty as to 
cause a reasonable apprehension in her 
mind that it would. be injurious for her 
to live with the husband. She proceeded 
to sav that in January, 1964 -the husband 
had forcibly sènt her away to her father’s 
home in She therefore, 
remained at her father’s house for one 
year. Thereafter on persuasion of cer- 
tain Panchas the husband took the wife 
to his own house, but he again started 
maltreating her. The husband was alleg- 
ed to have beaten her several times be~- 
tween July. 1965 and November. 1965. 
Then the husband sent her back to her 
father’s house and since then she had 
been residing there, 
trict Judge framed the following two 
issues: — 

- (1) Is the petitioner guilty of cruelty 
towards the respondent as alleged by her 


Satya Devi v, Ajaib Singh (Kan Singh J} 


The learned Dis- ` 


[Prs, 1-6] pal 


in her written statement? 

(2) To what relief is she entitled? 

3. . The wife examined herself as 
D. W.1 and produced D. W. 2 Pritam Singh 
and D. W. 3 Bidar Singh in support of 
ber version. In rebuttal the husband 
examined himself, 

4. The learned District Judge cone 
sidered the evidence led by the parties. 
He held that the wife had failed to prove 
that the husband was guilty of cruelty 
towards the wife as alleged by her 
Under issue No, 2 he also considered the 
question whether in spite of the wife’s 
failure to establish legal cruelty on the 
part of ets husband there was still a 
reasonable cause for the wife's not res 
turning to the husband. The learned Judge 
considered AIR 1959 Punj 162 for this 


` Rai. 


-and came to the conclusion that there 


‘was no reasonable excuse for the wife 
to withdraw from the society of the 
husband. : 


5. I have been taken through the 
entire evidence on record by learned 
counsel and I may first deal with it. In 
her statement as D. W. 1 Smt, Satya had 
stated that after the marriage she was 
treated well by her husband for about a 
year, but thereafter he started meltast 
ing her saying that.she was of a black 
complexion and, therefore. he would ‘be 
taking another wife. She then stated 
that only two ‘Rotis’ would be given to 
her to eat for the whole day and she 
used to be kept confined in the room.. 


6. The ‘incidents between them 
would fall in two parts, On the first 
occasion when prior to the child’s birth 
she was maltreated she left for her 
father’s house. Then she gave birth to 
the child. Thereafter she lived with her 
parents for almost 8 months. Then on 
the persuasion of certain Panchas the 
husband took her away to his house and 
then they again lived together ar 5 or 6 
months. During this period of 5 or 6 
months she had again been treated with 
cruelty and used to be given only two 
‘Rotis? to eat for the whole day. Then 
her father and a few Panchas again came 
to the house of the husband. At that 
time the husband told the Panchas to 
take away the wife and then she was 
taken away to the house of the wite’s 
parents. Now, what is important is whe- 
ther the behaviour of the husband hag 
been shown to be cruel for the second 
period, because it is obvious that when 
the parties had patched up earlier they 
seem to have forgotten and forgiven 
each other. Such things do happen in 
the wear and tear of a normal married 
life. We have, therefore, to see as to how 
the husband had treated the wife after 
she had been taken to the husband’s home 
with the child. Now. regarding the hus- 
band or his people under-feeding the 
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wife, it is enough to say that she has not 
said anything of the kind in her written 
statement. One cannot, therefore, put 
faith regarding this assertion on her 
testimony. ‘Then let us look to the two 
witnesses examined by her namely, Pri- 
tam Singh D. W. 2 and Didar Singh 
D. W. 3. These witnesses are not at all 
helpful for showing that the husband was 
treating the wife with cruelty on ‘the 
second occasion, Pritam Singh was told 
by Dolat Singh that the husband was 
beating the wife. It is nothing but hear- 
say. He also stated that Smt. Satya had 
been telling the same thing. That again 
is hearsay. This is about the incident 
earlier to the birth of the child. Regard- 
ing the second period this witness has 
not said anything. He had only stated 
that the wife had gone to her husband's 
home and had lived there for 6 months 
and thereafter she had again-started liv- 
ing with her parents and none had come 
to take her back. Didar Singh D. W. 3 
had also stated that Dolat Singh had told 
him that the husband was beating 

wife and had left her at his house, There- 
after a son was born to the wife. Then 
the husband had taken away the wife 
and the wife had lived at husband’s house 
for 5 or 6 months. Then the witness, 
Dolat Singh and Tej Singh had gone to 
the husband’s home. ‘These persons told 
the husband not to beat the wife, but the 
husband said he wanted to have another 
marriage and, therefore, he would not 
be keeping the wife. Then these persons 
had brought the wife to her father’s house 
where she had been living for the last 
9 or 10 months. He added that none 
had come to take back the wife. This 
witness is also not helpful for showing 
that the husband had beaten his wife. 
I am, therefore, in agreement with the 
learned District Judge in holding that 
the wife had failed to establish cruelty 
on the part of the husband. 


T. Learned counsel for the appel- 
lant submitted that the whole approach 
of the learned District Judge was errone~ 
ous. He pointed out that even if the 
wife had not been able to make good her 
plea of cruelty on the part of the hus- 
band, it would nevertheless be the duty 
of the court to see in terms of sub-sec- 
tion (1) to Section 9, if the husband had 
discharged his r 
showing that the wife was staying away 
without reasonable cause. 


8. The learned Judge has already 
referred to some observations in AIR 
1969 Punjab 1962, which are to the 
following effect :— 


“That even if the conduct of the 
husband is found short of legal cruelty 
of the kind mentioned in Section 10 (8 
of the Hindu Marriage Act his misbeha- 


_ wiour or misconduct towards the wife 


Partapchand v. Ram Swaroop 


obligations namely, of. 


A. L R. 
was enough to justify her separation from 


It may be noted that that was no doubt 
a case under Section 10 of the Hindu Mar- 
tiage Act and not one under Section 9 
thereof, but the learned Judge has con- 
sidered the questign whether there was 
any reasonable excuse for the wife to 
stay away from the husband. The ques- 
tion whether conduct falling short of 
cruelty or anv other matrimonial offence 
can justify one spouse in leaving another 
has been much debated in England and 
judicial opinion on the quéstion is not 
wholly uniform. But the. more recent 
and acceptable view seems to be that the 
‘just cause” must be “grave and weighty” 
or as it is sometimes said “grave andj. 
convincing” and that it may be distinct 
from a matrimonial offence. It may 
be distinct from cruelty to the extent 
that it falls short af or is less than legal 
cruelty but none the less the reasons for 
withdrawal from the society of the peti- 
tioner must be grave and weighty. In 
Timmins v, Ti i (1953) 2 All ER 
187, the husband was not found guilty of 
cruelty but his conduct was grave and 
weighty which gave the wife good cause 
for leaving him and prevented him from 
obtaining a decree for restitution of con- 
jugal rights unless and until he satisfied 
the court that, if she returned to him he 
would behave with conjugal kindness and 
this was, therefore, held to be a defence 
to the husband’s petition for restitution 
(vide Mulla’s Commentary on Hindu Law, 
13th Edition, at page 643). The reasons 
for a wife to stay away from the hus- 
band have nonethéless to be grave and 
weighty even though they may not 
amount to legal cruelty. The question 
then is whether any grave and weighty 
reasons are there for the wife to stay 
away from the husband. The learned 
District Judge has considered the matter 
under issue No. 2 and has reached the 
conclusion that the wife had no reason< 
able excuse for refusing to live with the 
husband. I have no good reason to take 


_a different view. 


9. The appeal has thus no force. 
Accordingly, I hereby dismiss it, buf 
leave the parties to bear their own costs. 


Appeal dismissed. 
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Partapchand, Petitioner v, 
Swaroop and others, Respondents. 
. Civil Rewn. Pein. No. 231 of 1968, 
D/- 8-8-1972, against order of R. L. Gupta, 
Sr, Civil J, No, 2, Jaipur City, D/- 22-12- 
1967. f 
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Rajasthan Premises (Control of Rent 


`. and Eviction) Act (17 of 1950), S. 19-A— 


The Court in which the rent is deposited, 


has only to issue notice to the landlord 


to withdraw the rent and cannot decide 
whether the deposit is within time and 
valid under S. 19-B which can be deter- 
mined only by the Court when an eject- 
ment suit for default is filed. 

i (Para 2) 


D. P. Gupta, for Petitioner, 

ORDER:— This is a revision applica< 
Rion by Partapchand, tenant of a house, 
owned by the respondents. against an ap- 
pellate order of the Senior Civil Judge 
No. 2. Jaipur City, confirming an order 
of Munsif East, Jaipur City. on an ap- 
plication under Section 19-A. of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950. The rent of the house 
is Rs. 60/~ per month. The respondents 
filed a suit for recovery of arrears 
of rent and for ejectment on the 
ground of default. which was dismissed 
on 25-2-1966 after the applicant had made 
ae posit under Section 13-A up to 31-12- 

5. ; 


2. The applicant sent rent for 
January and February 1966 by money 
order to the respondents, but they ‘did 
- mot accept it. On 6-5-1966 he filed an 
application under Section 19-A (3) for 
depositing the rent for the months of 
January, February, March and April 1966. 

is rent was deposited on 8-6-1966 on 
the orders of the Court. Notice was 
issued to the 
reply on 3-10-1966 that the deposit was 
not made within fifteen days of the ex- 
piry of each month and was, therefore, 
invalid. The trial Court accepted this 
contention and rejected the application. 
This order was confirmed by the appel- 
late Court. Sections 19-A to 19-D run 
as follows:— 

"19-A. Deposit of rent by tenant:— 
(1) Every tenant shall pay rent within 
the time fixed by contract or in the ab- 
sence of such contract. by the fifteenth 
day of the month next following the 
month for which it is payable. 

(2): Where the landlord does not ac- 
cept any rent tendered by the tenant 
within the time referred to in. sub-set- 
tion (1) or where there is bona fide doubt 
as to the person or persons to whom the 


rent is payable, the tenant may ‘deposit. 


such rent with the Court and such de- 
posit of rent shall be a full discharge of 
the tenant from the Hability to pay rent 
te the landlord. ; 

(3) The deposit shall be accompanied 
by an application by the tenant contain- 
ing the following particulars. namely:— 

(a) the accommodation for which the 
rent is deposited with a description suffi- 
cient for identifying the premises; 

. (b) the period for which the rent is 
deposited: 


‘made, the Court shall 


respondents who filed a ~ 
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(c) the name and address of the land- 
lord or the person or persons claiming to 
be entitled to such rent; 

i (d) the reasons and circumstances for 
which the application for depositing the 
rent is made. f 

(4) The application referred to in 
sub-section (3) shall bear a court-fee 
stamp of Rs, 2/- and shall be accompani-~ 
ed by requisite postal stamps for send- 
ing the notice and a copy of application | 
under sub-section (5). 

(5) On such deposit of the rent being 
, > send notice of the 
deposit by registered post acknowledge- 
ment due and also send a copy or copies 
of the application to the landlord or per- 
sons Claiming to be entitled to the rènt 
with an endorsement of the date of dex 
posit; and a copy of such notice shall be 
affixed on the notice board of the Court. 

(6) If an application is made for the 
withdrawal of any deposit of rent. the 
Court shall, if satisfied that the applicant 
is the person entitled to receive the rent 
deposited, order the amount of the rent 
to be paid to him and such payment of 
rent Shall be a full discharge of the Court 
fon all liability to pay rent to the land- 
lord: 

` Provided that no order for payment 
of any deposit of rent shall be made by 
the Court under this sub-section without 
giving all persons named by the tenant in 
his application under sub-section (3), as 
claiming to be entitled to payment of such 
rent, an opportunity of being heard and . 
such order shall be without prejudice to 
the rights of such persons to receive such 
rent being decided by a Court of com- 
petent jurisdiction.. 
Explanation:— For the purpose of this 
section and Sections 19-B and 19-C, “the 
Court” with respect to any local area ` 
means any Civil Court which may be 
specially authorised by the State 
Government by notification in this be- 

. or where no Civil Court is so 
authorised, — d 

(i) the Court of the Munsif, and 

(ii) the Court of the Civil Judge, 
where there is no Court of Munsif hav- 
ing jurisdiction over the area, 

19-B. Time for deposit and effect of 
deposit made within time:— No rent de- 
posited under Section 19-A shall be con- 
sidered to have been validly deposited 
under that section, unless the deposit is 
made within fifteen days of the time re~ 
ferred to in sub-section (i) of that sec- 
tion for payment of the rent; and the 
deposit made within the time aforesaid 
shall constitute payment of rent. to the 
landlord, as if the amount deposited had 
been validly tendered. 

19-C. Saving as to expenses of rent 
and forfeiture of rent in deposit:— (1) 
The withdrawal of rent Geposited under 
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Section 19-A in the manner provided 
therein -shall not operate as an admission 
agdinst the person withdrawing it of the 


correctness of the rent, the period of: 


default. the amount due, or of any other 
facts stated in the tenant’s application 
for depositing the rent under the said 
section. 


: (2) Any rent in deposit which is not 
withdrawn by the landlord or by the 
persons entitled to receive such rent 
shall be forfeited to Government by an 
order made by the court, if it is not 
withdrawn before the expiration of three 
years from the date of posting of the 
motice of deposit. 
(3) Before passing an order of for- 
feiture the court shall give notice to 
the landlord or the person or persons 
entitled to receive the rent in deposit 
by registered post acknowledgment due 
at the last known address of such land- 
lord or person or persons and shall also 
publish the notice on the notice board 
of the court and if the amount of rent 
exceeds one hundred rupees shall also 
publish it in any local newspaper. 


19-D. Waiver of default:— When 
there is no procee pen in the 
court for the recovery of possession of 
the premises, the acceptance of rent, in 
respect of the period of default in pay- 
ment of rent, by the landlord from the 
tenant shall operate as a waiver of such 
default.” . 

A perusal of the above four sections goes 
to show that it is not for the court in 
which the rent is deposited to hold whe~- 
ther the tender was made within time 
or whether the deposit is valid within 
the meaning of Section 19-B. That will 
only be determined by the Court when 
a suit for ejectment on the basis of de- 
fault is filed. All that the court in which 
the deposit is made is required to do is 
to get the rent deposited and to issue 
notice to the landlords. If they with- 
draw the rent so deposited they may 
do so. If they do not withdraw it then 
it will remain in deposit till it is fora 
feited to Government under S. 19-C (2), 


3. I accordingly allow the revision 
application and set aside the orders of 
the courts below rejecting the applica- 
tion. The rent deposited by the appli- 
cant shall remain in. deposit till it is 
withdrawn by the landlord or is forfeit- 
ed to Government by an order of the 
Court on the expiration of three years 
from the date of posting of the notice 
of deposit. . 


_Application allowed, 


aa i 


~ 


Kedar Nath v. Pana Devi (Jagat Narayan C. J} 
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AIR 1973 RAJASTHAN 24 (V 60 C 10) 
JAGAT NARAYAN, C. J. 

Kedar Nath and others; Petitioners 
v. Smt. Pana Devi and others, Non-Peti- 
tioners, 

Civil Revn. No. 585 of 1971, Dj- 
7-8-1972. from order of Shashi Kant 
Sharma, Addl, Munsif No. 1, Jaipur City, 
D/. 22-10-1971. 

Index Note :— Rajasthan Premises ° 
(Control of Rent and Eviction) Act (17 of 


1950), Section 13 — In a suit to evict the 


tenant for non-payment of rent, the 
landlord cannot be allowed to amend 
the plaint by adding a ground that he 
bona fide required the premises for his 
own use as it would require fresh evi- 
dence and allowing the amendment con- 
stitutes a material irregularity, josiitying 
interference in revision, (X-Ref:— Civil 
P. C., Section 115 and Order 6, Rule 17). 
ILR (1970) 20 Raj 88 (FB) and AIR 1970 
Raj 77, Rel. on. . (Paras 2, 6) 
Cases Referred: Chronological Paras 
AIR 1970 Raj 77 = 1969 Raj LW 

516, Rajeshwar Dayal v. Padam 

Kumar Kothari 
(1970) ILR (1970) 20 Raj 88 = 1970 

Raj LW 320. (FB), Harkchand v, 

State of Rajasthan 4, 6 


N. M. Kasliwal and S. R. Joshi, for 
Petitioners; P, C, Bhandari, for Nons 


` Petitioners, 


ORDER :— This a revision applica- 
tion by the defendants against = order 
of the additional Munsif No, Jaipur. 
out allowing an see lear of the 


æ 


2. The defendants are the tenants 
of a shop which was owned by Smt. 
Pana Devi respondent No. 1. She filed 
the present suit for eviction on 6-9-1969 
on two grounds. The first ground was 
that the tenants had committed defaulf 
in paying rent for six months. The seq 
cond ground was that they had sub-let 
a part of the shop without the permise 
sion of the landlord. On the first data 
of hearing the tenants deposited the ar« 
rears of rent as required under’ S. 13 (4} 
of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950, and they 
have been depositing rent month by month 
since then. Issues were framed on 6-8- 
1970 and the statement of Smt, Pana 
Devi was recorded on 1-8-1971. She sold 
the shop in dispute on 31-8-1971 to 
Padam Prakash respondent No. 2, who 
filed an application on 4-10-1971 under 
Order 22, Rule 10. Civil Procedure Code, 
for leave to prosecute the suit as a plain- 
tiff, This leave was granted. In the 
same application he made a prayer for 
the amendment of the plaint by adding 
a ground that the shop was bona fide and 
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reasonably required by him for his own 
use. This amendment was allowed on 
99-10-1971. This order allowing the am- 
endment has been challenged before me 
in this revision application. 

3. The revision application was 
opposed on behalf of Padam Prakash. 

4, I have heard the learned coun= 
sel for the parties. : i 

In Harakchand v, State of Rajasthan, 
ILR (1970) 20 Raj 88 (FB) It was ob+ 
served as follows :— 

“The provisions of the Civil Proce~ 
dure Code are based on principles of 
natural justice or are designed to grant 
effectual hearing to the parties while 
deciding controversies raised in the pro- 
ceedings before the Court. Some of 
those provisions are mandatory and some 
of the provisions are discretionary. Ob- 
viously, if the court exercised its Juris- 
diction one way or the other while ad- 
ministering discretionary provisions there 
will be seldom any ground for revision 
unless the irregularity is of such mate- 
rial nature that the High Court considers 
that a fit case is made out for interfer- 
ence in revision.” 

5. In Rajeshwar Dayal v. Padam 
Kumar Kothari, 1969 Rai LW 516 = 
{AIR 1970 Raj 77) it was held that only 
fm exceptional circumstances the courts 
may allow an amendment of the plaint 
in exercise of their inherent power so 
as to include a cause of action which had 
mot accrued on the date of the institution 
of the suit provided the following condi- 
tions are satisfied :— a 

“(1) There is no change of jurisdic- 


(2) the application is not greatly 
belated. í 

(3) no fresh enquiry on facts is 
mecessary, and $ 

(4) the opposite party is not de- 
prived of any defence which would be 
open to it if a fresh suit on the new 
cause of action were to be brought.” 

6. In the present case, condition 
No. 3 is not satisfied inasmuch as evi- 
dence will have to be led by Padam Pra- 
kash to prove that he bona fide and rea- 
sonably requires the suit shop for his 
own use. The Court thus acted with 
material irregularity in allowing the 
amendment within the meaning of the 
passage quoted above from the judg- 
ment of the Full Bench in ILR (1970) 20 
Raj 88. A fit case-is thus made out for 
interference in revision, 

7. I, accordingly, allow the revi- 
sion application and set aside the order 
of the trial court allowing the amend- 
ment, I make no order as to costs. 

Application allowed, 


ee 
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AIR 1973 RAJASTHAN 25 (V 60 C 11) 
B. P. BERI AND M. L. JOSHI, JJ. 


Nathu Ram, Appellant v. State 
Transport Appellate Tribunal and others, 
Respondents. 

Civil Special Appeal No. 71 of 1972, 
D/- 11-8-1972, against judgment of this 
Court in W. P. No, 1515 of 1971, D/- 
24-1-1972. 


Index Note:— (A) Constitution of 
India, Article 226 — Writ Petition against 
order of R. T, A, — Incomplete descrip- 
tion of R. T. A.’s yesolution does not 
amount to deliberate suppression of fact. 


Brief Note:— (A) Where the subject 
title of R. T. A's resolution referred to 
three routes but in fact he amalgamated 
four routes, the amalgamation of the 
fourth route being dependent on the ope- 
rators’ applying for it. reference by the 
petitioner in his petition to the amalga- 
mation of three routes is merely an 
incomplete description . possibly due to 
his being misled and not the result of 
concealment or avoidance of fact moti- 
vated by any advantage to be derived 
therefrom, (Para 5) 


Index Note:— (B) Constitution of 
India, Article 226 — Failure to represent 
under Section 57, M. V. Act does. not 
disentitle a party from filing writ peti- 
tion where the R. T. A. acts in excess of 
his jurisdiction — (X-Ref:— Motor Vehi- 
cles Act, 1939, Sections 47 (3), 48). 

Brief Note:— (B) Where the R.T.A. 
had fixed scope of permits under S. 47 (3), 
IM. V. Act, 1939 and the Appellate au- 
thority granted permit in excess of the 
sanctioned limit, the order is without 
jurisdiction and a party directly affect- 
ed by it can file a writ petition against 
it, regardless of the fact whether he 
made or not representation under Sec- 
tion 57 of the M. V. Act, 1939. AIR 1972 
All 169 (FB) and AIR 1963 SC 64 and 
ATR 1969 SC 1130 and AIR 1970 SC 1542, 
Rel, on; ATR 1969 Mad 458 and AIR 
1970 RLW 465 and 1965 Raj LW 340 and 
AIR 1970 Mad 379, Disting (Para 10) 


Index Note:— (C) Motor Vehicles 
Act, 1939, Sections 47 (3) and 48 — Con- 
sideration for grant of permit. 

Brief Note:— (C). The circumstances 
that have to be taken into consideration 
for grant of permits are those which 
exist on the date when permits are 
granted and not on the date when pro- 
ceedings are initiated. It is at the time 
of grant of permit. that the sanctioned 
strength of the scope under Section 47 
(3) has to be taken into consideration. 
That is the boundary within which 
grants are to be made, It is the boun- 
dary which exists at the time of grant 
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which is relevant for consideration. Re- 
ference to any anterior fixation of scope 
under Section 47 (3) in the circumstances 
which no longer exist and which limits 
ere no longer effective at the time of 
granting of permit is an unrealistic 
evaluation of the situation as the grant 
is dependent on existing limits. 

Where application for permit pub- 
lished on 29-6-1968 prior to the revision 
of scope under Sec. 47 (3) on 28-1-1969 
came up for consideration on 24-6-1969 
but was decided with reference to the 
_ previous fixation of scope as existed on 
29-6-1968, Held, that the application 
should have been considered in the light 
of revised scope. AIR 1971 SC 1804, Rel. 
on. Decision in S. B, Civil Writ Petition 
No, 1515/71 dated 24-1-1972 (Raj), Re- 


versed, (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 All 169 = 1972 All LJ 


1 (FB), Ajit Kumar Singh v. 
Regional Transport Authority. 
Kanpur 


AIR 1971 SC 1804 = ' 1972 Mah LJ 
137, Maharashtra State Road 
Transport Corporation v. Mangrul- 
pir Joint Motor Service Co. (P.) 


Ltd. 

ATR 1970 SC 1542 (1971) 1 SCR 
474, Mohd. Ibrahim v. State | 
Transport Appellate Tribunal, 


Madras 
(1970) 74 Cal WN 524 = ILR (1969): 
1 Cal 172, Dilip Kumar Dutta v. 
R. T. A. Hoogly 3 
AIR 1970 Mad 379 = 1970-1 Mad 
LJ 568, M/s. Gajendra Transports 
(P Ltd.. Tirupur v. Anamallais 
Bus Transport (P.) Ltd., Pollachi 
1970 Raj LW 465, Girdhari v. Re- 
gional Transport Authority 
AIR 1969 SC 1130 = (1969) 3 SCR 
730, R. Obliswami Naidu v. Addl. : 
State Transport Appellate Tribu- 
nal, Madras 3,7,9 
AIR 1969 Mad 458 = (1969) 1 Mad 
LJ 201, Sri Raja Rajeswari Bus 
Service Vridhachalam v. Regional 
Transport Authority, South Arcot 
i Cuddalore 4 
AIR 1968 Andh Pra 1 = (1969) 1 
Andh WR 474 (FB), Kasireddy 
Varahalu v. State of Andhra Pra- 


desh 
1966 Rai LW 66 = ILR (1965) 15 
Raj 1114, Bhagsingh v. Transport 
. Appellate Tribunal, Rajasthan ` 4 
1965 Rai LW 340 = ILR (1965) 15 
Raj 804, .Sharma Roadways v, 
Sohanlal Soni 9 
AIR, 1963 SC 64 = (1963) 3 SCR 
523, Abdul Mateen v. Ram Kai- 
lash Pandey 
AIR -1962 SC 1135 = 1962 Supp 1 
“SCR 728, Nilkanth Prasad v. State 
of Bihar 


3,8 


3,7 


3, 10 


4, 14 


Nathu Ram v. S, T. A. Tribunal (Beri J) 


A.L 


S. M. Mehta, for Appellant; R. R, 
Vyas. for Respondent No, 3. 

BERI, J.:— This is an appeal direct- 
ed against the Judgment of the learned 
single Judge who dismissed the appell- 
ant’s petition under Articles 226 and 227 
of the Constitution of India against the 
grant of a stage carriage permit to res- 
pondent Hemraj by the State Transport 
Appellate Tribunal, Jaipur (hereinafter 
called “the S. T. A. T.”} on Bikaner 
Salasar route. 


2. To appreciate the rival contens 
tions urged before us it will be necese 
sary to recount a few facts. Bikaner- 
Salasar via Nokha and Sujangarh is a 
130-mile route in the Bikaner region. 
On October 9, 1958 a scope of 12 per- 
mits was fixed over the route by the Ree 
gional Transport Authority. Bikaner 
(abbreviated as ‘the R. T. A). The 
scope of 12 permits was increased to 18 
by the-R. T. A. on the 30th October, 
1965. Sixteen vehicles were plying on 
the Bikaner-Salasar route when on 
12-12-1967 the R. T. A. resolved to amalga~ 
mate the routes of (1) Nokha-Sojangarh, 
(2) Sujangar-Salasar and (3) Nokha« 
Bikaner with the Bikaner-Salasar route. 
On January 28, 1969 the R. T. A. deter- 
mined the scope of the amalgamated 
route under Section 47 (3) of the Motor 
Vehicles Act at 24 vehicles with six res 
turn trips. On June 24, 1969 the appli- 
cations of respondent No. 3 Hemraj and 
some 15 other persons for permits on 
Bikaner-Salasar route came to be con« 
sidered but the R. T. A, rejected all the - 
applications on the ground that as 24 
vehicles were already plying on the 
route there existed mo vacancy. Rese 
pondent No. 3 Hemraj preferred an ap- 
peal against the resolution of the R. T. A. 
and the S. T. A. T. by its order dated, 
the 19th July, 1971 allowed the appeal 
on the ground that the scope fixed by 
the R. T. A. on 30th October, 1965 on 
Bikaner-Salasar route via Nokha. and 
Sujangarh stood intact and because only 
16 vehicles were plying there were two 
clear vacancies and Hemraj was entitled 
to a permit. Aggrieved by that decision 
Nathuram appellant questioned the deci 
sion of the S by. means of a 
writ but it was dismissed by the learned 
single Judge mainly on the grounds (i) 
that Nathuram’s predecessor-in-title did 
not file any objections to the applica+ 
tion of Hemraj for a permit as envisage 
ed by Section 57 of the Motor Vehicles 
Act and as such the writ by him was 
not maintainable: (ii) that the petitioner 
made wrong statement of fact in para. 3 - 
of the petition when he said that only 3 
routes, namely. (1) MBikaner-Salasar, 
(2) Nokha-Sujeangarh and (3) Sujan- 
garh-Salasar - were amalgamated on 
12-12-1967 whereas in point of fact the 
fourth route Bikaner-Nokha. was 
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amalgamated: (iii) the learned single 
Judge held that Hemraj’s application was 
published in the Gazette on 29-6-1968 
and was, therefore, ripe for considera- 
tion on that date. It was on 28-1-1969 
that the scope on the amalgamated route 
was revised and the crucial time to as- 
certain whether there was a vacancy or 
not was 29-6-1968 when there existed 2 
vacancies on the un-amalgamated route 
of Bikaner-Salasar and, therefore, the 


5. T. A. T. was right in granting a per~, 


mit; (iv) and lastly the learned single 
Judge held that the scope of the amalga- 
mated route was not properly deter- 
mined, 

3. Mr. Mehta, learned counsel for 
fhe appellant, submitted that the appli- 
cation of Hemraj was published on 29th 
June, 1968 by which date no objection 
could be submitted by the appellant as 
it was on 28th January. 1969 that the 
R. T. A. determined the scope on the 
amalgamated route at 24. A representa- 
tion under Section 57 (3), urged the 
learned counsel, was in the nature of an 
objection against the. applicant’ and not 
for fixing the quota for permits under 
Section 47 (3). The material time for 
taking into account the scope fixed under 
Section 47 (3) of the Motor Vehicles Act 
was the time when the application for 
grant of a permit came for considera- 
ton and not the time when it became 
ripe. He placed reliance on Kasireddy 
Varahalu v. State of Andhra Pradesh, 
- ATR 1968 Andh Pra 1 (FB); Maharashtra 
State Road Transport Corporation vV. 
Mangrulpir Joint Motor Service Co. (P.) 
Ltd., AIR 1971 SC 1804; Ajit Kumar 
Singh v. Regional Transport Authority, 
Kanpur, AIR 1972 All 169 (FB); Abdul 
Mateen v. Ram Kailash Pandey, AIR 
1963 SC 64; R. Obliswami Naidu v. Addl. 
State Transport Appellate Tribunal, Mad- 
ras, AIR 1969 SC 1130; Mohd. Ibrahim 
y. State Transport Appellate Tribunal, 
Madras, AIR 1970 SC 1542 and- Dilip 
Kumar Dutta v, R. T. A. Hooghly, (1970) 
74 Cal WN 524. i 

4. Mr. R. R. Vyas, learned coun- 
sel for the respondent No. 3. urged that 
the proviso to Section 57 (3) enabled the 
R. T. A. to summarily refuse the appli- 
cation if any grant of permit was be- 
yond the limit fixed in that behalf under 
sub-section (3) of Sec, 47. The R. T. A. 
not having rejected Hemraj’s application 
under Section 57 (3) there was a vacancy. 
The application not having been objected 
to under Section 57 (3) the writ petition 
‘ by the appellant was not competent. He 
placed reliance on Sri Raja Rajeswari 
Bus Service, Vridhachalam v. Regional 
Transport Authority South Arcot Cud-~ 
dalore, AIR 1969 Mad 458 and Girdhari 
vy. Regional Transport Authority, 1970 
Raj LW 465. He also submitted that 
there was no provision for fixing the 


Nathu Ram v. S. T. A, Tribunal (Beri J} 


- 


[Prs. 2-7] Rai. 27 


scope for the amalgamated route on the 
analogy of the inter regional route be- 
cause it was no route as such. He placed 
reliance on Nilkanth Prasad v. State of 
Bihar, AIR 1962 SC 1135. He urged 
that the grant of a writ was discretionary 
and it should be denied to the petitioner- 
appellant because of his conduct in nof 
joining the appeal or filing the writ be- 
fore the grant of a permit. The grant 
of a writ is not a matter of right. He 
placed reliance on Bhagsingh v. Trans- 
port Appellate Tribunal. Rajasthan, 1966 
Raj LW 66. : 


5. We might first dispose of the 
question whether the petitioner was 
guilty of suppressing any fact. The 
learned single Judge has observed that 
the petitioner in paragraph 3 of the peti- 
tion only referred to 3 routes whereas 
in point of fact the amalgamation was 
of 4 routes as per Annexure JI (sic). 
Ex. P/2 is the copy of the resolution of 
the R. T. A. dated 12-12-1967 which was 
annexed with the petition of Nathuram 
and the operative part of this resolution 
is that having regard to these circum-= 
stances it was decided that (i) Bikaner- 
Salasar, (ii) Nokha-Sujangarh, (iii) 
Sujangarh-Salasar and (iv) Nokha-Bika- 
ner routes may be amalgamated. But. 
so far as Nokha-Bikaner operators were 
concerned they may be granted amalga- 
mated permits on their applications 
according to rules and meanwhile 
they may be granted temporary per- 
mits on WNokha-Salasar route. The 
amalgamation of the fourth route was, 
therefore, dependent on the operators 
making the application. The subject title 
of Ex. P/2 refers only 40 three routes 
and it is likely that the petitioner while 
drafting the petition was misled on that 
account. This is not a case of any con-|: 
cealment or avoidance of a fact motivat- 
ed by any advantage to be derived there- 
from, It is merely an incomplete des- 
cription, 

6. The next question which arises 
for consideration is whether the appel- 
lant was not entitled to file the writ 
petition because he had failed to make 
representations under Section 57 of the 
Motor Vehicles Act against the applica- 
tion of Hemraj. The contention of the 
appellant is that the scope of the route 
having been fixed by the R. T. A. on the 
amalgamated route on 28-1-1969 vide 
Ex. P/4 the grievance of the appellant 
is not why a permit has been granted to 
Hemraj but why a permit has been 
granted in excess of the sanctioned limit 
and for filing a petition on a ground 
such as this it was not necessary to file 
any representation or joining the contest 
at appellate stage, : 

T. In R. Obliswami Naidu’s case,- 
AIR 1969 SC 1130 their Lordships of the 
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Supreme Court have clearly laid down 
that in view of Sections 47 and 57 be- 
fore granting a stage carriage permit 
two independent steps have to be en. 
Firstly, there should be a determination 
by the T. A.. under Section 47 (3), of 
the number of stage carriages for which 
stage carriage permits may be granted 
on that route. Thereafter. applications 
for stage carriage permits on that route 
should be entertained, The reason for 
clearly demarcating these two steps in 
the language of their Lordships was that 
if the determination of. the scope of a 
route under Section 47 (3) and the grant 
of permit were taken together it would 
“throw open the door for manipulations 
and nepotism”. Further we might re- 
call what their Lordships have ,observed 
in Mohd, Ibrahim’s case, AIR 1970 SC 
1542. “The Regional Transport Autho- 
rity is not obliged to hear operators 
while exercising jurisdiction under Sec- 
tion 47 (3) in fixing the limit of num- 
ber of stage carriage permits”. No right 
of appeal or revision has been provided 
against EA order under Section 47 (3). 


8. Ajit Kumar Singh’s case, 
ATR 1972 ren 169 (FB) the learned Judges 
have observed that the petitioners were 
entitled to challenge the grant of a per- 
mit even though they had not filed a re- 
presentation to the application for a per- 
mit where the R. T, A. transgressed the 
sanctioned limit and acted outside the 
bounds of its jurisdiction. 

9. Learned counsel for the res- 
pondent invited our attention to two 
cases of our Court, namely, Girdhari v. 
Regional Transport Authority, 
LW 465 where this Court held that the 
petitioner failing to avail of the remedy 
under Section 64-A could not file a writ. 
The case is distinguishable. The peti- 
tioner in this case was one of the exist- 
ing operators on Bikaner-Dungargarh- 
Sardar Sahar route. A new road was 
constructed between Dungargarh and 
Ratangarh. The appellant did not file 

any representation under Section 57 
against the application of the respondent 
No. 3 and it was held that he could not 
file a writ against the grant of a permit 
to him. The challenge before the R.T. A. 
was that it had not fixed any scope under 
Section 47. In these circumstances it was 
held that the petitioner could not chal- 
lenge the grant of a permit. In Sharma 
Roadways v. Sohanlal Soni, 1965 Raj 
LW 340 this Court held that where the 
petitioner had not filed any representa- 
tion before the R. T. A. he was not en- 
titled to maintain writ petition , against 
the grant of a permit. In that case there 
was no question about the scope fixed 
under Section 47 (3) of the Motor Vehi- 
cles Act. Another case relied on by the 
learned counsel for the respondent was 
Sri Raja Rajeswari Bus Service, Vridha- 
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chalam v. .Regional Transport Authority. 
South Arcot Cuddalore, AIR 1969 Mad 
458. This case came to be considered 
by the same High Court in M/s. Gajen- 
dra Transport (P.) Ltd., Tirupur v, An= 
amallais Bus Transport (P.) Ltd., Polla< 
chi, AIR 1970 Mad 379 and the learned 
Judges -observed as follows:— ` 


“If by this observation, the Division 
Bench meant that even where there is 
Mo prior order under Section 47 (3) aps 
plications for stage carriage permit on 
a route have been filed and are notified, 
and an objection is raised and found to 
be well founded as to the absence of a 
prior order under Section 47 (3). it would 
be open to the Regional Transport Au- 
thority to take proceedings under Seps 
tion 47 (3) separately. while keeping the 
proceedings under Section 57 (3) pends 
ing and before embarking upon the 
merits of the applications, we are of the 
view that such a procedure would go 
against the tenor of the view of the 
Supreme Court in R. Obliswami Naidu’s 
case, AIR 1969 SC 1130,” 


10. In the case before us the 
R. T. A. bad taken proceedings under 
Section 47 (3) by fixing 24 permits on 
the amalgamated route of Bikaner- 
vee on the 28th i 1969. The 
R. T. A. and the S. T, T. could mt 
travel beyond the analo limit and 
if they did they were acting without 
jurisdiction. A reference might be made 
to Abdul Mateen’s case, AIR 1963 SC 
64 where their Lordships observed,— 

“We therefore agree with the High 
Court that where a limit has been fixed 
under Section 47 (3) ty the Regional - 
Transport Authority and thereafter the 
said authority proceeds to consider ap 
plications for permits under Section 48 
read with Section 57, the Regional Trans- 
port Authority must confine the number 
of permits issued by it within those 
limits. and on an appeal or revision byg 
an aggrieved person, the Appellate Au~< 
thority or the revisional authority must 
equally be confined to the issue of pers 
mits within the limits fixed under Secs 
tion 47 (3)”. 
In the circumstances on which our case 
rests a party directly affected by an 
action which was without jurisdiction 
because the appellate authority trans- 
gressed the limits duly set at 24 by the 
R. T. A. can maintain a writ petition 
regardless of the fact whether he -had 
opposed the grant of the permit to A. B 
or C under Section 57 of the Motor Vehi-| . 
cles Act. 


. IL The next question which Is 
connected with the preceding point is 
whether the limit fixed under Sec, 47 (3) 
on 30th October, 1965 on the unamalga- 
mated Bikaner-Salasar route or the 
limit fixed regarding amalgamated route 


1973 
on the 28th January. 1969 was relevant 
for deciding the application of Hemraj. 
The learned single Judge. as we have al- 
ready noticed, has expressed the opinion 
that the relevant fixation under S. 47 (3) 
for the consideration of the application 
of Hemraj would be one which was pass~ 
ed on 30th October, 1965, The reason 
flor this approach, according to the learn- 
ed single Judge, was that Hemraj’s ap- 
plication was published on May, 30, 1968 
it was ripe for consideration on 29th 
June, 1968 and not on the date when it 
was considered by the R. A. le, 
24-6-1969. We are unable to agree with 
the opinion expressed by the learned 
single Judge, 

12. In Maharashtra State Road 
Transport Corporation’s case, AIR 1971 
SC 1804 at page 1810 their Lordships of 
the Supreme Court have made the fols 
lowing observations :— x 


“I£ for any reason, a long time elap- 
ses as in the present appeal, the Regional 
Transport Authority will have to consi~ 
der the various matters enumerated in 
clauses (a) to (f) of Section 46 of the 
Act at the time of consideration of the 
applications for the grant of permits”. 

Note.— The underlining is ours. 

In Section 46 one of the particulars con 
tained in clause (a) to be considered is 
the route to which the application re- 
lates. While considering the route vis- 
a-vis the application the limit of the 
number of stage carriages fixed under 
Section 47 (3) cannot and should not be 
lost sight of. As we have already noticed, 
this is the first step before any grant 
of permit is made under Section 48 read 
with Section 57 of the Motor Vehicles 
Act. In Kasireddy’s case, AIR 1968 Andh 
Pra 1 (FB) the learned Judges of the 
Andhra Pradesh High Court observed 
that the law applicable or the cir- 
cumstances that have to -be taken 
into consideration for grant of per- 
mits by the Regional Transport Autho- 
rity are those which exist on date when 
permits are granted and not on date 
when proceedings were initiated. We 
are in respectful agreement with this 
view. The reasons are not far to seek. 
It is at the time of the grant of a permit 
that the sanctioned strength of the scope 
under Section 47 (3) has to be taken into 
consideration. That is- the boundary 
within which grants are to be made. It 
is the boundary which exists at the time 
of the grant which is relevant for consi- 
deration. Reference to any anterior fixa- 
tion of the scope under Section 47 (3) 
in circumstances which no longer exist 
and which limits are no longer effective 
at the time of granting of the permit 
is an unrealistic evaluation of the situa- 
tion as the grant is dependent on exist- 
ing limits, 
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13. One more ground in passing 
has been referred to by the learned 
single Judge. He has critically appraised 
the order of fixation of the limit under 
Section 47 (3) on the 28th January. 1969. 
According to him the limit should have 


‘been at 66 and not 24. In this context 


it will be well to remember that when 
by its resolution of 28th January, 1969 
Ex. P/4 the R, T. A, fixed the limit 
under Section 47. (3) for Bikaner-Salasar- 
130 mile long route objections were filed 
by Hemraj but nobody appeared on his 
behalf to press them. It is late in the 


day to assail the resolution of 28th Janus 


consideration.. 


14. The argument of the learned 
counsel for the appellant that extension 
of a permit should be treated as if it was 
an inter-regional permit in our. opinion 
is devoid of force and Nilkant Prasad’s 
case, AIR 1962 SC 1135 does not help 

1, Extension of a permit is in essence 
variation of „the condition of a permit 
pe the clusion of = ay route oF routes 

ermissible under Section o 
Motor Vehicles Act. ec 

15. No other point has been pres 
sed before us.. , 

16. The result is that we acce 
the appeal of the appellant and set coen 
the order of the learned single Judge 
and quash the order of the S. T. A. T. 
dated 19th July, 1971 whereby it grant- 
ed the permit to Hemraj. There will 
be no order as to costs, . 

. i Appeal allowed. 


o aT 


AIR 1973 RAJASTHAN 29 (V 60 C 12) 
JAGAT NARAYAN, C. J. 

Badri Narayan Sharma, Petitioner v, 
Panchayat Samiti. Dhariawad, Non-Peti~ 
tioner. ` 
_ Civil Revn. No. 539 of 1971, Dj- 
25-7-1972, from order of Gulam Hussain 
Munsif, Kanore., D/~ 26-10-1971. 

(A) Limitation Act (1963), Art, 123 
= The “Summons” in Art, 123 refers to 
Summons for the first hearing and if that 
has been duly served, the period will 
commence from the date of the decree, 
regardless of whether the notice for 
further hearing by the transferee Court 
‘was duly served or not. AIR 1956 Hyde- 
rabad 29 and AIR 1961 Assam 80 and 
AJR 1935 Pesh 7 and AIR 1932 Lah 538 
and AIR 1954 Punj 137, Rel. on; AIR 
1957 All 805 and AIR 1951 Raj 47, Dis- 
sent, (Paras 8, 17) 
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(B) Civil P. C. (1908), Section 151 — 
The Court has no power to set aside 
an ex parte decree under its inherent 
powers as there is express provision about 
it in the Civil P, C. and the Limitation 
Act. (X-Ref:— Limitation Act (1963), 


Section 5) — (K-Ref:— Civil P. C, O. 9,° 


R. 13). AIR 1956 Hyd 29, Rel, on. 


(Para 17) 
Cases Referred: Chronological Paras 
AIR 1961 Assam 80, Mahendralal 
Barooah v. Ramprasad 12 
AIR 1957 All 805, Gordhan Ram 
v. Banarsi Ram 
ATR 1956 Hyd.29 = ILR (1955) Hyd 
734, Ranglal v. Muniaji 9,10 
AIR 1954 Punj 137 = 56 Pun LR 


50, Sodhi Harnam Singh V. 
Sodai Mohinder Singh 10 
AIR 1951 Raj 47, Magraj v. Har- 

narain 15 
AIR 1935 Pesh 7 = 154 Ind Cas 

429, Tara Chand v. Ram Chand 13 
AIR 1932 Lah 538 = 33 Pun LR 

. 634, Hamir Kaur v. Court of 
Wards of the Estate of Sardar Bals- | 
want Singh TO 
R. L. Purohit, for Petitioner. M, L. 


Shrimal, for Non-Petitioner, 


ORDER :— This is a revision appli- 
cation by the plaintiff- against an order 
of Munsif, Kanore, setting aside an ex 
parte decree passed in his favour on 
17-12-1970, 

2. The relevant facts are these. 
Badri Narayan, petitioner-plaintiff, filed 
a suit against Panchayat Samiti, Dharia- 
wad, valued at Rs, 2,822/. in the Court 
of Civil Judge, Udaipur. The pecuniary 
jurisdiction of Munsifs at that time ex-= 
tended only up to Rs, 2,000/-. Summons 
was duly served on the defendant, issues 
were framed and the evidence of the 
plaintiff was recorded in part on 17-4- 
1970 by the learned Civil Judge. Both 

(contd. on col, 2) 


*%123. To set aside a decree passed ex parte or to 
~ rehear an appeal deereed or heard ex parte. 
Explanation.—For the purpose of this article. 
substituted service under Rule 20 of Order V 
of the Code of Civil Procedure, 1908 shall 
not be deemed to be due service. 


6. The learned Munsif was of the 
opinion that when the case was trans- 
ferred to the Court of Munsif, Kanore, 


“it was necessary for him to serve a fresh 


summons on the defendant. The learn- 
ed Munsif did not issue any fresh sum- 


. mons, but only issued a notice inform< 


was shown. as Vikas Adhikari the 


ing about the next date of hearing. In 
this notice the name of the defendant 
was shown ag Vikas Adhikari. The name 
of the plaintiff was correctly shown. The 
object of the suit, the relief claimed and 
its valuation were also correctly shown. 
For the sole reason that the defendant 
learned 


` March, 1971. 


ALR 
the parties were present ïn his Cour? 
on that date and the case was adjourn< 
ed to 6-8-1970 for completing the state= 
ment of Badri Narayan and for recorda 
ing the evidence of his remaining Wits 
nesses, 

Be Before 6-8-1970 the pecuniary 
jurisdiction of Munsif was extended to 
Rs,- 5,000/- and this suit was accordingly 
transferred to the Court of Munsif, 
Kanore, by an order of the District 
Judge, Udaipur, dated 6-7-1970. This 
order was recorded on the order-sheet! 
oe tle ne of the ee i es ree 
and the file was sent to urt o 
Munsif, Kanore. 

4. The file was put up before 
Munsif,.Kanore, on 26-8-1970 and on that 
date he fixed 3-11-1970 for further hear- 
ing of the suit and directed that notices 
be issued to the parties, notice was 
duly served on the plaintiff and he ap- 
peared in the Court of Munsif, Kanore, 
on 3-11-1970. The notice for the defena 
dant was issued in the name of the Vikas 
Adhikari, the defendant being the Pan-. 
chayat Samiti, It was accepted by the 
despatch clerk of the Panchayat Samiti, 
who signed on the back of the notice on 
24-9-1970 in token of having received it. 
On 3-11-1970, however, the Panchayat 
Samiti did not appear before the learned 
Munsif, Ex parte evidence was record- 
ed on 9-12-1970 and an ex parte decree 
was passed on 17-12-1970. against the 
Panchayat Samiti. 


5. The present application for 
eie aside the ex parte decree was 
fled by the Panchayat Samiti on 24th 
It was opposed by the 
plaintiff inter alia on the ground that it 
was barred by limitation under Article 
123 of the new Limitation Act, which 
corresponds to Article 164 of the old 
Limitation Act. Article 123 runs as 
follows :— 


Thirty days.{ The date of ibe deeree or where the 
summons or notice was not duly 
served, when the applicant had 
knowledge of the decree.” 


Munsif held that this summons was not’, 
duly served on the defendant. He, there+ 
fore, held that limitation under Art. 123, 
began to run from the date of know- 
ledge, As knowledge is a question of 
fact. he fixed a date for recording the 
evidence of the parties on this question. 

T7. On the next date. however. he 
held that as no summons was issued for 
the defendant the question of knowledge 
did not arise and set aside the ex 
parte decree purporting to act under 
Section 151, Civil P, C. 

8. I have heard the learned coun- 
sel for the parties at length and I am 
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satisfied that the order of the learned 
Munsif is erroneous, The consensus of 
the judicial opinion is that the “summons” 
referred to in third column of Art, 123 
refers to the summons to be served on 
the defendant for the first hearing of 
the suit. namely, the first summons serv- 
d in the suit for settlement of issues. It 
has also been held that the inherent 
power of the Court under Section 151, 
Civil P., C., cannot be exercised to over- 


nide the provisions of the Limitation Act. 


Ranglal v. Munijaji, AIR 
29 it was held that— 
“Summons” in Art. 164 means 
summons for the first hearing. If that 
has been. duly served the period will com- 
mence from the date of the decree re- 
gardless of the fact whether the notice 
of transfer was duly served or not.” 

10. The decisions in Hamir Kaur 
v. Court of Wards of the Estate of Sar- 
dar Balwant Singh, AIR 1932 Lah 538 
and Sodhi Harnam Singh v. Sodai Mohin- 
der Singh, AIR 1954 Punj 137 were re- 
lied upon. In the Hyderabad case. AIR 
1956 Hyd 29 it was held that Sec- 
tion 5 of the Limitation Act was not ap- 
plicable to an application for i 
aside an ex parte decree, The Limita- 
tion Act was amended in 1963 and the 
amended Section 5 of the Act of 1963 is 
applicable to such an application also. 

the same case it was decided that the 
court cannot by exercise of its inherent 


1956 Hyd 
“The 


power extend the period of limitation on - 


any grounds of equity and justice and 
override the provisions of Limitation Act, 
In Sodhi Harnam Singh v. Sodai Mohin- 
‘der Singh, AIR 1954 Punj 137 it was 
held that,— 

“The wording of Art. 164 refers to 
summons issued in the first instance and 
not to notices issued to parties subse- 
quently whether such notices are neces- 
sary under law or not. 

‘Where the defendant has receiv- 
ed the summons of the first hearing or 


where he has been directed to appear — 


before the transferee Court on a cer- 
tain date by the transferring Court. the 
limitation under Article 164. to set aside 
ex parte decree starts from the date of 
the decree.” 

Further it was observed that— ` 

“Where the intention of the legis- 
Jature as expressed in the statute is clear, 
the Court must give effect to it even 
though there is lacuna, It is not the 
function of the Court to add to the law. 
It must confine itself to interpreting the 
law as it exists”. y , 

11. As has been pointed out by 
me above the amended Section 5 of the 
Limitation Act is now applicable to ap- 
plications for setting aside ex parte 
decrees and relief can be granted in 
genuine case of hardship where the de= 
fendant has been reasonably vigilant. 
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12. In Mahendralal Barooah v. 
Ramprasad, AIR 1961 Assam 80 a learned 
Pee Apoa held that, 

“The summons which is referred to 
in Art. 164 is the summons in the suit 
itself. Where the summons was duly 


‘served and the defendant appeared on 


the date of ‘hearing of the suit but the 
matter remained pending and when after 
the lapse of two years the case was 
ordered to be put up for hearing fresh 
summons was not issued to the defend- 
ant and the suit was decreed ex parte, 
if cannot be said that the summons was 
not duly served within meaning of 
Column 3 of Art, 164 and hence, the 
starting point of limitation for setting 
aside the ex parte decree would be the 
date of the decree and not when the 


defendant had the knowledge of the 
decree”, i 
13. In Tara Chand v. Ram Chand, 


AIR 1935 Pesh 7 it was held that, — 
“The summons referred to in Art. 164 
is the summons for the first hearing of 
the case, and there is no essential dif- 
ference between the case where a suit 
is adjourned owing: to the absence of the ` 
presiding officer or some other cause and 
a case in which a suit remanded for re- 
trial by the appellate Court. The un- 
derlying Principle in such cases is that 
where the existence of the suit has been 
brought to the notice of the defendants 


-by due service of a summons on them, 


it is their duty thereafter to inform them- 
Selves of what is being done in the then 

14. A contrary view was taken by ` 
a learned Single Judge of the Allahabad 
High Court Gordhan Ram v.’Banarsi 
Ram, AIR 1957 All 805. With all res- 
pect I am unable to agree with that 
view, There is overwhelming authority 
to the contrary. 

15. _ My attention has been drawn 
to a decision of a learned Single Judge 
of this Court in Magraj v. Harnarain. AIR 
1951 Raj 47 in which it was held ag 
follows:— 


“Where the appellant had no notice 
of the date of hearing, the dismissal of 
the appeal for default is not an order 
passed under Order 41.. Rule 17 and, 
therefore, the provision of O. 41, R. 19 
or Art. 168. Limitation Act, does not 
come into play, and the restoration of 
the appeal can done in exercise of 
the powers under S. 151 of the Code”. 

16. With all respect I am unabl 
to subscribe with the view taken in this 
decision, on account of overwhelming 
authorities to the contrary. 

. E. As summons in this case wag 
duly served on the Panchayat Samiti 
when the suit was proceeding in the 
Court of Civil Judge Udaipur, the case 
falls under the first portion of column 3 
of Art. 123 of the Limitation Act and 


“ passes an order under the Big lege 
< application under Section 24 
disposed of, by and large. by way of a 


aes" 
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time begins to run from the date of the 
decree and not from the date of know- 
ledge of the decree. The application for 
setting aside the decree was barred by 

limitation, Further the Court has no 
power to set aside the ex parte decree 
under its inherent powers, as there is 
express provision in the Code of Civil 
Procedure and the Limitation Act about 
this matter. 


18. I accordingly allow the ee? 
sion application and set aside the order 
of the trial Court. Learned counsel for 


the Panchayat Samiti wishes to move an . 


application under Section 5 of the Limi- 
tation Act. I accordingly remand the 
suit to the Court of Munsif, Kanore, and 
direct that the parties shall appear in 
that Court on 21st August, 1972. If on 
that date an application under Section 5 
of the Limitation Act is moved by the 
defendant then the trial Court shall con- 
sider it in accordance with law. If no 
such application is moved on that date 
he shall dismiss the application for res 
tofation, : 

19. The petitioner is entitled to 
recover the costs of this revision applica- 
tion from the defendant. 

Application allowed, 
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Vinay Kumar, Appellant v. Smit, 
Purnima Devi, Respondent. 

Civil Misc. Appeal No. 51 of 1972, 


D/- 15-9-1972, against order of Nemichand. 


Jain, Dist. J., Jhunjhunu, D/~ 22-12-1971. 

Index Note:— (A) Hindu Marriage 
Act (1955), Section 24 — “It appears to 
the Court” — Matter should ordinarily 
be decided on affidavits, 


Brief Note: (A) The word “appears” 
fs suggestive of what should be the de- 
gree of conviction of a court before Aa 
has to be 


summary proceeding and the court need 
mot try. the issue at any length. Such a 
matter should ordinarily be decided on 
affidavits of the parties concerned, In 
an appropriate case, however, where the 
court finds that the matter cannot be 
disposed of properly on the basis of affi- 


davits alone then it may proceed to re- 


cord evidence and then decide the matter. 
ATR 1964 Orissa 122 and AIR 1969 Orissa 
236, Distinguished. (Para 7) 

Index Note :— (B) Civil P, C. (1908), 
Order 19, Rule 3 — Application under 
Section 24, Hindu Marriage Act — Affi- 
davit in the form that several paragraphs 


OP/SP/F657/72/DHZ 


Section 24 of the 


[Prs, 1-4] ALR. 
of the affidavit are true to the know- 


ledge and belief is not a proper affidavit. 
(Para 10) 


Cases Referred: Chronological Paras 
AIR 1972 Raj 59 = 1971 Rai LW, 


330 = 1972 Cri LJ 337, Pritam 
Singh v. Ranjit Singh 10 
AIR 1969 Orissa 236 = 35 Cut LT 
532,’ Bhalu v. Hemo 
AIR 1964 Orissa 122 = ILR (1964) 
Cut 354, Snehalata a v 
Jagadish Dansana . 4,8 


AIR 1955: NUC (Mad) 3940, Mary 
Thereza Parker v, George Dough: 
las Parker 4 

G. N. Singhvi, for Appellant; T. L. 

Tibrewal, for Respondent. 

JUDGMENT :— This is a_husband’s 


‘appeal directed against an order of the 


learned District Judge, Jhunjhunu, dated 
22-12-1971. awarding pendente lite main- 
tenance to the respondent wife under 
Hindu Marriage Act, 
hereinafter to be referred as the "Act”, 
during the trial of the application moved 
by the wife under Section 10 of the Act 
for ager separation, 

Respondent Smt, Purnima Devi 
had “ied the application against the ap- 
pellant-husband in the court of the 
learned District Judge under Section 10 
of the Act. The respondent also filed 
the application under Section 24 of the 
Act on 26-7-1971, She averred in this 
application that she had no movable or 
immovable property and had no source 
of income. As regards the appellant’s 
income she averred that his monthly in- 
come was Rs, 400/-. Therefore, she 
prayed that an amount of Rs. 125/- per 
month be granted to her as pendente 
lite maintenance and Rs. 561/~ be award- 
ed as litigation expenses. The appellant- 
husband contested the application. He 
‘submitted that his own income was only 
Rs, 200/- per month and that the res- 
pondent wife had been earning rupees 4 
to 5 daily on account of tailoring or 
sewing work, ’ 

3. The learned District Judge 
held that the husband was earning Rupees 
282/- per month. The husband had ad- 
mitted that his pay was- Rs. 307/- i 
cluding dearness allowance and Rs, 25/- 
was P, F. deduction. Thus, he wag left 
with the net income of Rs, 282/~ per 
month. The learned Judge observed 
that 20% of this could be allowed to the 
respondent wife and in the circumstances 
he awarded Rs. 55/- to the wife both 
for maintenance as well as for the ex- 
penses of litigation. 

-4 In assailing this order learned 
counsel for the appellant-husband con- 
tended that the learned Judge has passed 
this order without teking any evidence 
in support of the pleadings of the parties 
and without even having regard to the 


y 
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fncome of the wife which, according to’ 
the husband, was Rupees 4 to 5 per day. 
‘Learned counsel maintained that the 
learned Judge has passed the order in a 
mechanical manner without really apply- 
ing his mind to the materials before him. 
Learned counsel placed reliance on Smt. 
Snehalata Dansena v. Jagadish Dansana, 
‘AIR 1964 Orissa 122; Bhalu v. Hemo, 
AIR 1969 Orissa 236 and Mary Therosa 
Parker v, George Doughlas Parker, AIR 
1955 NUC (Mad) 3940. ; - 

5. Learned counsel for the res- 
fpondenf, on the other hand, submits that 
the learned District Judge had a wide 
discretion in the matter and he could 
pass an order on the basis of the affi~ 
davits that were before him and it was 
mot necessary. for him to record any 
evidence of the parties. He further sub- 
mitted that whereas the wife had filed a 
proper affidavit in support of her appli- 
cation, the affidavit filed by the husband 

answer is defective in the extreme as 


fit does not conform to the requirements. 


of Order 19, Rule 3, Civil Procedure 
Code in that the deponent had not dis- 
closed what paragraphs of the affidavit 
were based on his personal knowledge 


' and what paragraphs were based on his 


% 


belief; the deponent having said in one 
breath that the several paragraphs in 
the affidavit were true to his knowledge 
and belief. Learned counsel then point- 
ed out that this amount of Rs. 55/~ per 
month covers both maintenance as well 
as expenses of litigation and in the cir- 
cumstances is reasonable. 

6. I may read Section 24 of the 
Acti ` 

“S. 24. Maintenance pendente lite 
and expenses ‘of proceedings. Where: in 
any proceeding under this Act it appears 
fo the court that either the wife or the 
husband, as the case may be has no ina 


. dependent income sufficient for her or his 


support and the necessary expenses of the 
proceeding, it may, on the application of 
the wife or the husband, order the respon~ 
dent to pay to the petitioner the expenses 
of the proceeding. and monthly during 
the proceeding such sum as, having re< 
gard to the petitioner’s own income and 
the income of the respondent, it may 
seem to the court to be reasonable.” 

7. Now what is to be noticed af 
the very outset is that the words used in 
the section are l 

“it appears to the court that either 
the wife or the husband, as the case may 


` bẹ has no independent income sufficient 


for her or his support and the necessary 
expenses of the proceedings.” , 

The word “appears” is suggestive of 
what should be the degree of conviction 
of a court before it passes an order 
under the section. The word “proved” 
has not been used. Therefore, an appli“ 

anan? Dad 2 TT AA: 


` to be exercised judicially. 


A 
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cation under Section 24 has to be dis- 
posed of, by and large, by way of a sum- 
mary proceeding and the court need not 
try the issue at any length. Such a 
matter should ordinarily be decided on|’ 
affidavits of the parties concerned. I am 
confirmed in this by ‘Rule 801 (b) of the. 
Rajasthan High Court Rules made under 
the Hindu Marriage Act, 1955. Clause (a) 
of the Rule lays down what an applica 
tion for maintenance pendente lite should 
contain. It provides that the applica- 
tion shall state the average monthly in- 
comes of the petitioner and the respon- ' 
dent. the sources of these incomes, parti- 
culars of other movable and immovable 
property owned by them, the number of 
dependents on the petitioner and the res- 
pondent and the names and ages of such 
dependents. Clause (b) provides that 
such application shall be supported by 
an affidavit of the applicant, 

. Tt is noteworthy that the main peti- 
tion under Section 10 of the Act is not- 
required to be supported by an affidavit. 
Therefore, the idea in enacting this 
Rule 801 (b) seems to be that the matter 
arising under Section 24 of the Act has, 
by and large to be decided on the basis 
of affidavits. This is, however, not to 
say that no evidence ever should be re- 
corded, In an appropriate case where 
the court finds that the matter cannot be 
disposed of properly on the basis of affi- 
davits alone then it may proceed to re- 
cord evidence and then decide the matter. 
The section vests the . court with the 
widest discretion regarding the award of 
pendente lite maintenance and costs of 
the proceedings, but the discretion has 
e may draw 
an analogy from the way the Courts 
decide the applications for grant of tem= 
porary injunctions and the like. Such 
matters too are normally decided on 
affidavits. The section lays down when 
an order for maintenance pendente lite 
and the expenses can be passed. First- 
ly. the spouse concerned should have no 
independent income sufficient for her or 
his .support and the necessary expenses 
of the proceedings and then secondly for 
passing an appropriate order the court 
should have regard; (i) to the petitioner’s 
own income, and (ii) to the income of 
the respondent, and then it should award 
such sum as may seem to the court rea- 
sonable, A passing of an order under 
this section will necessarily turn on the 
circumstances of each case and no fixed 





fixing the amount of interim maintenance. 
In cases of substantial income the co 
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need not have regard to any notional rule 
in exercising its discretion in the matter 
regarding what proportion of the income 
of one spouse hes to be awarded by way 
of maintenance tothe other, 


8 -In Smt, Snehalata Dansena’s 
case, AIR 1964 Orissa 122 the wife had 
applied for interim maintenance assert- 
ing that she had absolutely no indepen- 
dent income to support her and to defray. 
the expenses of the proceedings. The 
learned District Judge rejected the ap- 
plication and against his order the wife 
went up in appeal to the High Court. 
It was, inter alia, urged by the appel- 
Jant wife that the learned District Judge 
had not considered the various elements 
required to be considered under Sec, 24 
of the Act before passing the order. It 
was in this context that the learned Judge 
observed as follows:— 


“The various elements prescribed in 
the section must be enquired into and 
it is the bounden duty of the Court to 
record findings after enquiry on each of 


the elements and then come to the con-. 


clusion whether interim maintenance and 
expenses of the proceeding should be 
awarded. The learned District Judge 
failed to exercise his jurisdiction in re- 
fusing to go into this question on the 
ground that a consolidated sum of Rupees 
100/~ had already been received by. the 
petitioner to defray the expenses. Judi- 
cial determination cannot be deferred on 
other’ consideration. The order under 
appeal cannot be upheld”, 

It is true, the various elements prescrib- 
ed in the section have to be inquired 
into, but I am afraid. the mode of in- 
quiry need not always be as in the case 
of the trial of a regular suit or for that 
matter regarding the main petition, The 
mode of inquiry normally would be sum- 
mary and the court could dispose of the 
matter on the basis of the affidavits of 
the parties unless there are special cir- 
_ cumstances which would merit the re- 
cording of evidence. 


9. In ATR 1969 Orissa 236 on the 
wife’s application the order for pendente 
lite maintenance was passed against the 
husband. The husband went up in ep- 
peal to the High Court. It appears from 
the judgment that the wife’s applica- 
tion was not supported by any affidavit 
of the wife. Rule 13 of the Hindu Mar- 
riage and Divorce Rules, 1956 was relied 
upon. That rule is analogous to the 
‘Rule 801 (b) of the Rajasthan High Court 
Rules which has been extracted above. 
Since the wife’s application was not sup- 
ported by an affidavit as required by 
the Rules, the High Court allowed the 
appeal and set aside the order of the 
Subordinate Judge and remanded the 
case with the direction that he shall 
afford an opportunity to the wife-appli-+- 
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cant to take steps to conform to Rule 13 
of the Hindu Marriage and Divorce Rules, 
1956 and thereafter he shall call upon 
the applicant +0 adduce such evidence as 
she may think fit and proper in support 
of her plea. Therefore. that case is dis: 
tinguishable., 

10. As I have already observed 
above, recording of evidence may not 
always be necessary and it will depend 
on the nature of the rival effidavits be- 
fore the court for determination of the 
application under Section 24 of the Act. 
Evidence may have to be recorded if the 
matter cannot justly be determined on 
the basis of the affidavits. In the cir-|_ 
cumstances I do not find anything wrong 
with the order of the learned District 
Judge in the present case if he did not 
proceed to record the evidence of the 
parties. Learned counsel for the appel- 
lant is right in saying that under Sec- 
tion 24 of the Act it is necessary to have 
regard to the income of both the spouses, 


_The order of the learned District Judge 


does not take note of the husband’s as-+ 
sertion regarding the income of the wife, 
if everything were alright I might have 
interfered with this order, but there is 
one difficulty in the path of the appel- 
lant. Whereas the affidavit of the wife 
has been properly verified, the verifica- 
tion on the affidavit of the husband is 
as follows:— 


och 3 

# faragar ais ary 33 aÑ ga si aaa 
ais frerit wa ia aa neat g fis START - 
ma-a AL... RT A A a ga g” 


Such an affidavit is not in conformity, 
with the provisions of Order 19, Rule 3, 
Civil Procedure Code as it has to be. Wt 
was pointed out by this Court regarding 
the form of an affidavit in Pritam Singh 
v, Ranjit Singh, 1971 Raj LW 330 == 
(AIR 1972 Raj 59) as to how an affidavit 
has to be verified. It; was pointed ouf 
that it was necessary for an affidavit 
that it should be properly verified and 
must be restricted to matters of fact 
within the ‘personal knowledge of the 
deponent, Regarding the facts which are 
not within the personal knowledge of the 
deponent but they are statements Tres 
garding facts based on his belief then 
the grounds for the belief have also to 
be disclosed. An affidavit in the form 
that several paragraphs of the affidavit 
ere true to the knowledge and belief 
was not a proper affidavit. Therefore, 
the resultant position here is that where: 
as there is a proper affidavit in support 
of the wife’s application under Sec, 24 
of the Act, the husband’s answer is no? 
supported by a proper affidavit, Thaf 
being so, the order of the learned Dis 
trict Judge does not call for interference, 


be a 
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I1. The result is thet the appeal 
fails and is hereby dismissed. The par- 
ties are, however, left to bear their own 


gosts. : 
rare Appeal dismissed. 
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Sukhlal, Appellant v. Bhopal Singh 
and others, Respondents. 

Second Appeal No. 26 of 1966, D/- 
25-2-1972, against judgment and decree 
of S. C. Calla, Civil, J., Udaipur. D/- 
23-12-1965. 

Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Section 13 
(2) (c) — Material alternation of premises 
r~ What is. 

Putting up only a wooden frame with 
ehutters in the opening or entrance is not 
& construction as may materially alter the 
premises within the section. So also, the 
making of a Kutcha’ floor ‘pucca’ or, plas- 
tering a Kutcha wall is not a construction 
as will materially alter the premises en- 
titling the landlord to evict the tenant. 
4964 RLW 213 & 1970 WLN 599. Rel. on. 

(Para 8) 
Ceses Referred: Chronological Paras 
4970 WLN 599, Madhav Lal v. Smt, 
Govindi ‘Bai 
4964 Raj LW 213 = ILR (1964) 14 
Raj 819, Khinvaram v. Lakhi 
Prasad 7. 8 

S. K. Mal Lodha. for Appellant, 

JUDGMENT:— This is a defendant’s 
second appeal in a suit for ejectment and 
arrears of rent in respect of a shop. 

2. Plaintiff-respondent had leased 
out his shop to the defendant-appellant 
on s monthly rent of Rs. 13/-. The suit 
for ejectment was based on the ground 
of defaults in payment of rent as also on 
the allegation that the defendant-tenant 
had made material alterations in the suit 
premises. It was alleged that the defend- 
ant had fixed a door in the open verandah 
of the shop and had thereby closed the 
euter portion of the shop. The defend- 
ant wes further alleged to have made 
the ‘Kutcha’ floor of the ` shop ‘Pucka’ 
and also had plastered the walls which 
were ‘Kutcha’. The defendant admitted 
the fixation of the door, but asserted that 
it was so done with the consent of the 
plaintiff. The learned Munsif came to 
the conclusion that the defendant was 
not a defaulter in the payment of rent. 
Regarding the alterations he held that it 
was not correct that the alterations had 
been made by the defendant with the 
consent of the plaintiff. He then con- 
sidered the question whether the altera- 
tions found to have been made by the 
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defendant in the suit premises were with- 
in the mischief of Section 13 (1) (c) of 
the Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950, hereinafter to 
be referred as the “Act”. The learned 
Munsif came to the conclusion that the 
alterations made by the defendant in the 
suit premises were not mere repair work 
but they were material alterations within 
the meaning of Section 13 (1) (c) of the 
Act and as they were made without the 
consent of the landlord. the defendant 
was liable to be ejected. The conclusions 
of the learned Munsif in his own words 
were as follows:— 
“In the present case, what the de~ 
fendant has carried out on the suit pre- 
mises is not a mere repair work, the 
floor of the shop was “Kuchha” which is 
mow set with stone slabs. A new door 
has been fixed to the Verandah, The 
defendant says thus about previous ad=- 
dition z 

aa gea AT Hear ST Tas HUST TST. T 
TIN ISTH a aT 
The condition of the walls, when the 
premises were let out to the defendant 
has been described thus dlart fa ait ct. 


Later the defendant says that he got the 
wall plastered. In my view, the above 
jobs certainly fall within the definition 
of material alterations. I therefore decide 
this issue in the affirmative.” 

In the result, the learned Munsif award- 
ed a decree of ejectment in favour of 
the plaintiff. Rupees: twenty-three as 
rent which were due upto 22-10-1963 
were also ordered to be paid by the de- 
fendant. i 

3. Aggrieved by the judgment 
and decree of the learned Munsif the 
defendant went up in appeal to the 
Court of the Civil Judge, Udaipur. The 
learned Civil Judge, by and large, agreed 
with the learned Munsif. He observed: 

‘It is clear from the evidence that 
the outer portion of the suit premises was 
open, and by fixing up the door, the open 
verandah has been closed. This altera- 
tion, to my mind certainly falls within 
the ambit of Section 13, sub-section (i), 
Clause C of Premises (Control of Rent 
and Eviction) Act, 1950”. 

“In the present case, defendant has 
mot carried out mere repair work on the 
suit premises, but he had erected certain 
structure, in the shape of closing an open 
Verandah, which has materially altered 
tthe suit premises. The floor of the shop 
was ‘Kachha’ which is now covered by 
stone slabs A new door has been fixed 
to the Verandah, Defendant has him~ 
self stated that © “aa gaa ÑA 


Ue AVS SST IT Tas RAT T aT...” 
He has further stated that; 
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“drat fast at ak”. Later on defend- 


ant got the wall plastered. These 
works, as stated above, certainly fall 
within the definition of material altera- 
tions. I, therefore, concur with the find- 
ing of the trial Court on this issue”, 
In the result, he dismissed the appeal. 

4. It is in these circumstances tha? 
the defendant has come to this Court in 
further appeal. 


5. Learned counsel for the appel+ 
Tant has assailed the correctness of the 
judgment and decree of the Court below. 
He contends that the making of the floor 
of the shop ‘pucka’ or plastering the 
walls- or for that matter putting up a 
door on the verandah were alterations no 
doubt, but they were neither material nor 
could it be said that the defendant had 
thereby made any construction within the 
‘meaning of Section 13 (1) (c) of the Act. 
6. The only point that, therefore, 
arises for my consideration in the cir- 
cumstances is whether on account of the 
three acts attributed to the defendant 
namely, that of making the floor ‘pucka’, 
or of plastering the ‘Kucha’ walls of the 
shop. or putting up a door in the veran- 
dah would bring the case within the mis- 
chief of Section 13 (1) (c) of the Act. I 
may read Section 13 (1) (c) of the Acti 
“S, 13. Eviction of tenants. (1) Nof- 
withstanding anything contained in any 
Jaw or contract no Court shall pass any 
order, in favour of a landlord, whether 
in execution of a decree or otherwise, 
evicting the tenant, so long as he is ready 
and willing to pay rent therefor to the 
full extent allowable by this Act, unless 
it is satisfied:—~ 
Aj escccce Pirate iis of 
(D). cesisssssiio sessi . 3 
(c) that the tenant has without the 
permission of the landlord made or per- 
mitted to be made any such construction 
as, in the opinion of the Court, has mate- 
rially altered the premises or is likely to 
diminish the value thereof; or 
Now, sub-clause (c) will be attracted (1) 
when the tenant makes any construction 
in the premises, and (2) when such con- 
struction has materially altered the pre- 
mises or is likely to diminish the value 
thereof. -This should be so in the opinion 
of the Court and again this should be 
without the permission of the landlord. 
The question here. therefore, is whether 
the defendant can be said to have made 
any construction In the premises when 
he had put up a door in the verandah. 
The dictionary meaning of the word “to 
construct” is, inter alia, “to build upi 
to compile: to put together the parts of 
to make: to compose:” (vide Chambers’s 
20th Century Dictionary —. Revised Edi- 
tion). The term “fixture” means “fixing 
a movable that has become fastened to 
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land or -to a house: a fixed article or 
furniture: a thing or person permanently. 
established in a place”. Putting up of a 
door is, to my mind. only an act of 
having a door frame fixed to the opening 
or entrance and by itself will not amount 
to an act of construction in respect of 
the premises. The making of a ‘pucka’ 
floor in place of a ‘Kucha’ one or having 
a ‘Kucha’ wall plastered to would not be 
a construction as would materially alten 
the premises or would be likely to dimis 
mish the value thereof. 

T. In Khinvaram v. Lakhi Prasad, 
1964 Raj LW 213, Bhargava, J. had oc- 
casion to consider the scope of Section 13 
(1) (c) of the Act. He observed: 

“The question whether any material 
alteration has been made in the premises 
is a question of fact in each case depend- 
ing upon the nature of the premises and 
nature, extent and effect of the constructa 
tions made therein. The alteration 
should be of structural nature and not ` 
merely of decorative nature. Fixing 2 
door to a room or to a garage by a tens 
ant may not amount to material altera- 
tion within the meaning of Section 13 
(1) (ce) of the Act but same will not be 
the case when an open verandah is 
covered into a closed room by fixing 
doors on the open portion. The chara- 
cter and shape of the premises in the 
former case remain unchanged while in 
the latter case the form and structure of 
the premises is changed”. 

In the case before Bhargava, J.. thera 
was a ‘Chabutra’ with a tin shed over if - 
and the same was converted into a clos- 
ed room. It was admitted by the tenant 
in that case that he had constructed a 
*pucka’ masonary wall on the floor of the 
‘Chabutra’ and had thereby converted 
the whole of the open ‘Chabutra’ into a 
closed shop, a part of which was, on the 
admission of the tenant, occupied by his 
son. The learned Judge further noticed 
that the ‘Chabutra’ was generally kept 
open and it was very uncommon to close 
it by any sort of structure. Further in 
that case the tenant had a betel shop at 
the ‘Chabutra’ when the premises were 
let out to him for that purpose, but by 
making the alterations he had divided it 
into two portions; one of which was oc- 
cupied by his son for betel shop. and the 
other portion was held by the tenant for 
selling tea. It was in that context that 
the learned Judge held that the premises 
had been materially altered and the act 
was within the mischief of S. 13 (1) (c} 
of the Act. I am in thorough and res~ 


-pectful agreement with the principle en- . 


unciated in this case, but have to notice 
that the outcome of the case depended on 
the facts and circumstances of.that par- 
ticular case. 

8. There is yet another case decid- 
ed by Lodha. J, which has been reported 
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as Madhav Lal v. Smt, Govindi Bai, 1970 
WLN 599. In that case the tenant hed 
constructed a wooden cabin on the 
‘Chabutra’. The construction of the cabin 
was held to be a material alteration with- 
in the meaning of Section 13 (1) (c) of 
the Act, otherwise Lodha, J. concurred 
with the view propounded by Bhargava, 
J. in 1964 Raj LW 213. This is what 
Lodha, J. observed regarding the cabin: 


"In this connection it may be useful 
to point out that the impugned construc- 
tion in the present case appears to be of 
some lasting duration as the defendant 
has also stated that the cabin has been 
constructed on the ‘chabutra’ and the 
allegation by the plaintiff in the plaint 
that a cabin has been erected on the 
‘chabutra’ has not been denied. It is not 
the defendant’s case that the cabin is of 
a mobile nature, and is not attached to 
the ‘chabutra’. On the other hand. from 
the words used by the defendant in the 
written statement as well as in his de- 
position there is reason to believe that 
it has been fixed up and attached to the 
‘chabutra’ so as to form a part of the 
leased out premises. In this view of 
the matter, I have come to the conclu- 
sion that the plaintiff has succeeded in 
establishing that the defendant has made 
such construction as has materially al- 
tered the leased out premises and has 
thereby incurred the liability of being 
ejected”, 


I am not here called upon to con- 
sider the questinn of the construction of 


a cabin, but the question is whether the. 


fixing up of a door will be tantamount 
to the making of construction as would 
materially alter the premises.’ To my 
mind, the act of putting up only the 
wooden frame with shutters in the open- 
ing or entrance is not a construction 
within the meaning of the section, but 
it is only an act of putting up a fixture, 
which cannot be said to be the making 
of a construction. Some aid can also be 
derived from the definition of the term 
“premises” as given in Section 3 (v) of 
the Act. It reads as follows: 

“S. 3 (v) “Premises” means— 

(a) any land not being used for agri~ 
cultural purpose. and 

(b) any building or part of a build- 
fing (other than a farm building) let or 
intended to be let for use as a residence 
or for commercial use or any other pur- 
pose, including—_ - 

(i) the gardens, grounds, godowns, 
garages and outhouses, if any. appurten« 
ant to such building or part, 

(ii) any furniture supplied by the 
landlord for use in such building or part, 

(iii) any fitting affixed to and am- 
enities provided in. such building or part 
for the more beneficial enjoyment there- 
of, and 


on a 
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___ Gv) any land appurtenant to and lef 
with any such building or part. 

but does not include a room or othen 
accommodation in a hotel, sarai, lodging 
house, boarding ‘house or hostel”. 
Premises- normally mean any building or 
a part of a building used as a residence 
or for commercial use, or any other pur- 
pose. It is the inclusive part that in~ 
cludes any fittings affixed to an amenity 
provided in such building, Therefore, 
mere act of putting up fixtures in the 
opening or entrance, in my view, will not 
be making of construction as may mate~ 
rially alter the premises. Also, in my 
view, the making of a ‘Kucha’ floor 
'pucka’ or that of plastering a ‘Kucha’ 
wall will not be the making of such a 
construction as would be materially alter- 
ing the premises. 

9. For the above reasons it cans 
not be said that the plaintiff has been 
successful in bringing his case for evyic= 
tion under Section 13 (1) (c) of the Act. 

10. The result is that I allow this 
appeal, set aside the judgment and decree 
of the Court below regarding the evic= 
tion of the defendant-appellant from the 
suit premises, = 
11. Since no one hag appeared on 
the side of the respondents, the appellant 
Shall bear his own costs of the appeal. 

Appeal allowed, 


Fenian if 
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JAGAT NARAYAN, C. J. 

Ram : Singh, Petitioner v, Somendra 
Kumar, Respondent. 

Civil Revn, Appln, No, 654 of 1969, 
D/- 22-12-1971 against order of Brij- 
ponani Lal, Dist. J, Bhilwara, D/- 14-8- 

Civil P. C. (1908). O. 20, R, 15 — Suit 
for dissolution of partnership ənd ac- 
counts — Account books not produced 
either before the Court or before the 
Commission appointed for taking accounts 


despite several opportunities — Defend- 
ant cannot be allowed to produce his evi- 
dence. (Para 4) 


D. S. Sishodia, for Petitioner; R. C. 
Maheshwari, for Respondent, 

ORDER:— This is a revision applica- 
tion by the plaintiff against an order of 
the District Judge Bhilwara, passed in 
proceedings for the preparation of a final 
decree in a suit for dissolution of part- 
nership and rendition of accounts. 

2. ; Under the preliminary decree. 
a commissioner was appointed to take ac~ 
counts and the defendant was directed to 
produce the accounts of the partnership 
firm before : No appeal was filed 
against the preliminary decree. The de~ 
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fendant however did not produce the ac- 
count books of the partnership firm be- 
fore the commissioner despite several op- 
portunities. The commissioner then sub~ 
mitted a report to the learned District, 
Judge. At the instance of the plaintiff 
the learned District Judge did not send 
the case to the commissioner. A date 
was fixed for recording the evidence of 
the plaintiff. On 14-8-1969 the plaintiff 
examined one witness Shankar Lal and 
closed his evidence. The defendant 
sought an opportunity of producing his 
evidence and the Court fixed 9-9-1969 
for his evidence. 

3. Against the above order the 
present revision application has been filed, 
it is contended that the defendant can- 
not now be given any opportunity of 
producing evidence as he did not produce 
the account books of the partnership 
either before the commissioner or before 
the Court. z 

4, I have heard the learned. coun- 
sel for the parties and I am satisfied that 
no opportunity of producing evidence 
can now be given to the defendant. In 
Lindley on Partnership, Twelfth Edition 
at page 550 the following consequence of 
non-production of account books is stated: 

“If a partner has books or accounts 
in his possession, and he will not pro- 
duce them, an account may, nevertheless 
be arrived at by presuming everything 
against him. Thus in a case where an 
account was directed at the suit of the 
representatives of a deceased partner 
egainst the surviving partner. and the 
latter would not produce the books neces- 
sary to enable the Master to take the 
accounts, the Master estimated the net 
profits at £10 per cent. on the capital 
employed, and the Court, on exceptions 
to his report confirmed it, adding that if 
he had set the net profits down at £20 
per cent. his report would have been 
equally confirmed”. g 
Y accordingly allow the revision applica- 
tion with costs and set aside the order 
of the trial Court. ` 

5. Let the record be returned to 
the trial Court forthwith. 

Revision allowed, 


i 
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V, P. TYAGI, J. 

Pritamsingh, Petitioner v, Narendra 
and others, Respondents. 

Civil Writ Petn. No, 506 of 1970, D/- 
22-10-1971. 

Rajasthan Land Revenue Act (15 of 
1958), S 23 (2) — Dispute regarding right 
of way — Decision of Collector — Who 


can revise — (X-Ref:— Section 83). 
(Paras 2, 5) 


. BP/EP/A723/72/JHS 


se 


Pritamsingh v, Narendra (V. P. Tyagi J 


A. I. R. 
A dispute regarding right of way 
falls within the expression ‘judicial 


matter’ as defined in Section 23 (2). It is 
mot a-‘non-judicial’ proceeding contem-~ 
plated by Section 83.. Revision, there- 
fore, lies to the Board of Revenue and 
mot to the State Government. 

(Paras 2 and 5} 

S. K. Mall Lodha, for Petitioners 
R, S. Purohit for (Nos, 1 and 2) and S. K. 
Tewari, Dy. Govt. Advocate, for Ress 
pondents. 

ORDER:— This writ. petition filed 
by Pritamsing raises an important 
question whether a revision in respect of 
a dispute relating to the right of way 
shall be heard by the State Government 
under Section 83 of the Rajasthan Land 
Revenue Act or that being a judicial 
matter, should be disposed of by the 
Board of Revenue, 

y The circumstances giving rise 
fo this petition are in a nutshell as 
follows; — . 

The petitioner has been in cultiva- 
tory possession of Si ies Nos, 45 and 
48 in S. T. G. 36 for more than 15 years, 
The petitioner’s brothers also owned the 
two Murrabas in the vicinity of the peti- 
tioner’s lands and they are numbered as 
48 and 68. The petitioner has been en- 
joying his right of way, to his fields 
through Murrabas Nos. 50 and 67. This 
way hes been shown in the plan Ex. 1 
filed by the petitioner with dark pencil 
line. Respondents Nos. 1 and 2, who 
owned Murrabas Nos. 60 and 67 applied 
to the Collector that the petitioner may 
be given a different right of way. This 
application of respondents Nos. 1 and 2 
was sent by the Collector to the Tehsil- 
dar to examine its merits and make his 
recommendation accordingly. The Tehsil- 
dar, it so appears, recommended to the 
Collector that a new way as shown in 
blue lines in plan Ex. 1 may be given 
to the petitioner. The Collector, how- 
ever, did not agree with the recommenda- 
tions of the Tehsildar and passed a final 
order on the application of respondents 
Nos. 1 and 2 that the old way shall be 
kept intact. 


This order of the Collector was chal 
fenged by the respondents Nos, 1 and 2 
before the Revenue Minister by filing 
revision application under Section 83 of 
the Rajasthan Land Revenue Act (here- 
inafter called the Act). The learned 
Minister after hearing the parties allow- 
ed the revision application of the res- 
pondents Nos. 1 and 2 and ordered that 
a new way as recommended: by the 
Tehsildar should be opened for the peti- 
tioner to go to his Murrabas. This order 
of the learned Minister has been chal- 
lenged by the petitioner by filing this 
writ petition mainly on the ground ‘that 
under Section 83 of the Act power had 
been given to the State Government to 
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call for records and revise orders only 
in respect of the non-judicial proceed- 
ings not connected with settlement held 
by any officer subordinate to it and since 
the question raised in this case does not 
fall within the purview of the expression 
“non-judicial proceedings” no revision 
could lie to the Government, 

3. Argument of the petitioner is 
that Section 23 of the Act provides that 
the control of all non-judicial matters 
connected with revenue in the State, 
other than matters relating to the settle- 
ment is vested in the State Government 
and the control of all judicial matters 
and of all matters connected with settle- 
ment are under the control of the Board 
of Revenue. For this purpose my atten- 
tion ig drawn to sub-section (2) of S. 23 
of the Act, which defines the expression 
“judicial matter”. According to it “judi- 
cial matter” means a proceeding in which 
a revenue Court or office has to deter- 
mine the rights and liabilities of the par- 
ties thereto and the proceedings and 
orders as well as appeals, revisions and 
references in the cases specified in the 
First Schedule shall be deemed to be 
judicial matters for the purpose of this 
Act. The petitioner’s contention further 
is that the question, which is involved in 
the present case, directly relates to the 
right of way between the parties and, 
therefore, the determination of this ques- 
tion falls within the definition of “judi- 
cial matters” as defined in Section 23 (2) 
of the Act and hence the revision could 
lie before the Board of Revenue and not 
before the Government. It is, therefore, 
vehemently argued that the order passed 
by the learned Minister in this case is 
ex facie illegal as it has been passed 
without jurisdiction. 

4. No reply has been filed by any 
of the respondents to the writ petition. 
The Deputy Government Advocate. how- 
ever., appears on behalf of the respond- 
ents Nos. 3 to 6 and Mr. Purohit appears 
on behalf of the respondents Nos. 1 & 2. 

5. It cannot be denied that the 
question involved in this case relates to 
the right of the parties about the right 
of way and, therefore, it cannot be said 
that this was a non-judicial matter which 
was within the jurisdiction of the Gov- 
ernment under Section 83 of the Act. 
Definitely the dispute between the par- 
ties falls within the expression ‘judicial 
matter” as defined in Section 23 (2) of 
the Act and. therefore, the revision should 
have been filed by the respondents Nos. 
1 and 2 before the Board of Revenue if 
they felt aggrieved by the order of the 
Collector rejecting their application for 
carving out a new way for the peti- 
tioner. 

6. Learned counsel for the res- 
pondents Nos. 1 and 2 submits that if 
this writ petition is allowed and the order 
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of the learned Minister is set aside, then 
his clients will be deprived of their right 
to file revision application before the 
Board of Revenue after such a long time 
and, therefore, he prays that this matter 
may be remanded to the Minister con- 
cerned with the direction that if the res- 
pondents Nos, 1 and 2 so, desire he may 
return their revision application to file 
it in a proper Court. This request of the 
learned counsel for the respondents Nos. 
i and 2 appears to be genuine and rea- 
sonable, 

7. The result is that the writ peti» 
tion is allowed. the order passed by the 
learned Minister dated December 5, 1969, 
is hereby set aside and the matter is sent 
back to the learned Minister to return 
the revision application to the respond- 
ents Nos. 1 and 2, who were the peti- 
tioners before him, to file in a proper 
Court, if such request is made before the 
learned Minister within a month. Learn- 


ed counsel for the petitioner, however, .. 


argues that the respondents cannot gain 
time by this procédure, This question 
shall be determined by a competent 
Court before whom a revision would lie. 


No arder as to costs. ; 
Petition allowed. 


~ 
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C. M. LODHA, J. 
Devilal, Appellant v. Himat Ram and 
others, Respondents. 
Second Appeal No. 277 of 1963, D/- 
8-10-1971 against judgment and decree of 
Fae Modi, Dist, J., Udaipur, D/- 30-44 


Index Note:— (A) Civil P. C. (1908), 
O. 30, R. 4 — Rule does not apply when 
defendants are not sued in firm name, 
Brief Note:— (A) Order 30 is meant 
for application to suits by or against 
firms end Rule 4 is applicable only when 
the suit is brought in the name of the 
firm. Where the defendants are sued not 
in the firm name but as individual part- 
mers Order 30, Rule 4 cannot apply. AIR 
1961 Raj 223, Followed. (Para 4), 
Index Note:— (B) Civil P. C. (1968), 
0O. 22, R. 2; R. 4 — Abatement of appeal 
against the deceased respondent partner 
— Whether appeal abates as a whole — 
(X%-Ref:— Partnership Act (1932), S, 47) 
m (X-Ref:— Contract Act (1872), S. 44). 
Brief Note: (B) The plaintiff 
brought a suit for recovery of money 
against the defendants due to the defend-~ 
ants partners in respect of a sub-contract 
entered into with them. Both the Courts 
decreed the suit in favour of the plain- 
tiff. During the pendency of second ap- 
peal one of the respondents died and the 
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appeal abated against him. On the ques- 
tion of abatement of appeal as a whole: 

Held, that the right to prosecute ap- 
peal survived against the surviving res~ 
pondents and the abatement of appeal 
against the deceased respondent did not 
result in the abatement of appeal as- a 
whole, because— 

(Gi) The surviving partners even after 
dissolution by the death of the partner 
represented the interest of the whole of 
the partnership including that of the 
deceased partner on the principle of Sec- 
tion 47, Partnership Act (1932) so far as 
it may be necessary to complete the 
transactions unfinished at the time of dis- 
solution, it is not necessary to bring the 
legal representatives of the deceased part- 
mer on record. (Para 6) 

(ii) taking the present case to be one 
of joint promisors simpliciter, each of the 
Joint promisors was liable to promise and 
release of one such joint promisor did 
mot discharge the other joint promisors. 
AIR 1951 Nag 448 & ATR 1920 Pat 801 
& AIR 1924 Rang 127, Followed, 

: (Para 7) 
Cases Referred: Chronological Paras 
ee 1961 Raj 223 = 1962 Raj LW ei 
, Gajanand v. Sardarmal 3. 4, 6 
AIR 1951 Nag 488 = 1951 Nag LJ 
276, Chhotelal Ratanlal v. Raji- 
mal Milapchand -u 
AIR 1924 Rang 127 =) 77 Ind Cas 
a Maung Mu v, Maung Kan 


yi q 

AIR 1920 Pat 801 = 59 Ind Cas 
890, Jwala Prasad v. Kopya Munda 7 

M. cc. Bhandari, for Appellant 
P. C. Bhandari and M, L, Panwar, for. 
Respondents. 

JUDGMENT :—- This Order may be 
treated as one in continuation of my order 
dated 21-9-71 whereby I held that the ap- 
peal has abated qua the interest of the 
respondent Himmatram deceased, who 
died during the pendency of this appeal. 
The case was then adjourned to enable the 
parties to argue the question whether the 
appeal has abated as a whole? 

2- It may be observed that it is 
the admitted case of the parties that all 
the defendant-respondents had jointly 
taken a contract for construction of a 
Town Hall of Udaipur as partners even 
though the contract was sanctioned by 
the City Corporation of Udaipur in the 
mames of defendants Himmatram and 
Narottam Swaroop only. It is further 
borne out from the allegations contained 
in the plaint and admitted by the de- 
fendants that while entering into a sub- 
contract with the plaintifi-appellant Devi- 
lal, the defendant Kanaiyalal acted as an 
agent for the rest of the partners. It 
further appears from para No. 12 of the 
plaint that the’ partnership was for a 
single venture only, namely construction 
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of the Town Hall of Udaipur. In the 
relief clause the plaintiff claimed that a 
decree for Rs. 6.500/- be granted against 
the defendants jointly and severally. The 
decreed the plaintiffs suit 
against all the defendants jointly and 
severally for a sum of Rs. 5375.99 paise, 
In appeal the learned District Judge, 
Udaipur reduced the decretal amount to 
Rs. 1673.09 paisa and awarded interest 


‘pendente lite at 6% per annum on the 


said amount. The plaintiff Devilal, 
therefore, filed this second appeal. 

3. The surviving respondents were 
undoubtedly the partners of the deceased 
respondent Himmat Ram. ‘The conten 
tion of the learned counsel for the ap- 
pellant is that the right to sue or for 
the matter of that. to prosecute the ap- 
peal survives against the surviving de~ 
fendants alone and consequently the ap- 
peal is not liable to be dismissed on ac- 
count of not bringing on record the legal - 
representatives of the deceased Himmat 
Ram. In support of his contention he — 
has relied upon the provisions of O. 30, 
R. 4, Civil P. C.. and a Bench decision 
of this Court Gajanand v. Sardarmal, 1962 
Raj LW 65 = (AIR 1961 Raj 223). 

Order 30, Rule 4, Civil P, C. provides 
as follows:— 

“4. (1) Notwithstanaing ea urns con~ 
tained in Section 45 of the Indian Con- 
tract Act, 1872, where two or more per- 
sons may sue or be sued in the name of 
a firm under the foregoing provisions and 
any of such persons dies, whether be- 
fore the institution or during the pendency 
of any suit, it shall not be necessary to 
foin the legal representative of ‘the 
deceased as a party to the suit. 

(2) Nothing in sub-rule (1) shall 
limit or otherwise affect any right which 
the legal representative of the deceased 
may have— 

{a} to apply to be made a party to 
the suit, or 

(b) to enforce any claim against ‘tha 
survivor or survivors”, 

4. The defendants in the present 
case have not been sued in the name of 
the firm. In fact there is nothing on the 
record to show that they carried on the 
partnership business in any firm name. 
There is a conflict, of opinion as to whe- 
ther this rule applies where the suit is 
not brought in the name of the firm, but 
by one or more partners in respect of 
the partnership firm. So far as this Court 
is concerned it has been held in the Bench 
decision referred to above 1962 Raj LW 
65 = (AIR 1961 Raj 223) that Order 30 
is meant for application to suits by or] 
against the firm and that Rule 4 is ap-} 
plicable only when the suit is brought in 
the name of the firm. As stated above 
there is nothing on record in the present 
case whether the firm had any name at 
all, Accordingly the  plaintiff-appellant 
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cannot succeed on the ground that under 
Order 30, Rule 4, Civil P. C. the legal 
representatives of Himmatram need not 
have been brought on the record. 

5. There is. however, another as« 
pect of the question and it is whether 
under Order 22, Rule 2, Civil P, C, the 
plaintiff's right to sue or, to be more pre- 
cise, to prosecute this appeal survives 
against the surviving defendants? The 
surviving defendants were incontro+ 
vertibly partners of the deceased res- 
pondent. It is not clear from the record 
as to what were the terms of the part~ 
However, as already stated 
above, it is borne out from the allega- 
tions contained in the plaint that the 
partnership. was for a single venture, 
namely, construction of a Town Hall, 
Udaipur. which had been indisputably 
completed. One of the partners, namely, 
Himmat Ram. has died during the pen-+ 
dency of this appeal. In these circum- 
stances it may be reasonable to presume 
that the partnership among the defend- 
ants and the deceased respondent Him- 
matram stands dissolved. The question 
then arises whether after the dissolution 
of the partnership the surviving defend- 
ants effectively represent the interest of 
the deceased partner Himmatram? In 
this connection attention may be invited 
to Section 47 of the Indian Partnership 
Act of 1932 which lays down that after 
fthe dissolution of a firm the authority of 
each partner to bind the firm,’ and the 
other mutual rights and obligations of 
the partners, continue notwithstanding the 
dissolution, so far as may be necessary 
to wind up the affairs of the firm and 
to complete transactions begun but un~ 
finished at the time of the dissolution, but 
not otherwise, 


6. In Gajanand’s case, 1962 Raj 
LW 65 = (AIR 1961 Raj 223) it was held 
that after the dissolution of the firm by 
the death of a partner the remaining 
partners can give a valid discharge for 
the purpose of winding up the business 
and the legal representatives 
deceased partner cannot dispute it. un~ 
less they have acted mala fide. Bhandari, 
J., speaking for the Court. further ob- 
served that “this much can be deduced 
from Section 47 that after the dissolu~ 
tion of a firm, the remaining partners 
may represent the dissolved firm includ- 
ing the interest of the deceased partner 
to recover any debt due to the firm, This 
being the position, -they may be taken to 
represent the deceased partner in a suit 


for the recovery of any amount due to 


the firm”. It may be pointed out that 
fin that case all the three partners 
Sardarmal, Mangilal] and Rajmal filed a 
suit for recovery of a certain sum of 


money due to them while they were Car~- 


rying on business in partnership in the 
name of Hajarilel Ganeshilal, Mangilal 
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died during the pendency of the case and 
it was held that the surviving two plain- 
tiffs Sardarmal and Rajmal could con- 
tinue the suit and there was no necessity 
of the legal representatives of Mangilal 
to be brought on the record. Thus it 
was held that the legal representatives 
of a deceased partner were not neces- 
sary parties for the recovery of debt 
which accrued due to the partnership in 
the lifetime of the deceased partner. In 
the present case the suit bas been filed 
against the partners for the amount due 
from the partnership. Here the partners 
individually have been sued for recovery 
of a debt due from the partnership. This 
distinction is no doubt there, in the pre- 
sent case, but I fail to see why the prin- 
ciple of representation laid down in Gaja 
Nand’s case should not be applied to the 
present case also? The moment, the 
theory of representation by the surviv- 
ing partners of the interest of the deceas- 
ed partner for the purpose of winding up 
the affairs of the firm, even after dissolu- 
tion, is recognised, the principle laid 
down in Gajanand’s case would, in my 
opinion, have full application even when 
the erstwhile partners are being- sued. 
The case may not be literally covered by 
Section 47 of the Indian Partnership Act, 
but regard being had to the principle con- 
tained therein. there should be no diffi- 
culty in holding that the surviving part- 
mers even after dissolution represent the 
interest of the whole partnership includ- 
ing that of the deceased partners so far 
as it may be necessary to wind up the 
affairs of the partnership and to com- 
plete the transactions unfinished at the 
time of dissolution. Looked at from this 
angle, I am inclined to hold that the 
interest of the deceased Himmat Ram is 
sufficiently represented by the surviving 
partners who are on the record as res- 
pondents. 


Te There is yet another aspect of 
the question which deserves to be notic- 
ed, Taking the present case to be one 
of joint promisors simpliciter. the plain- 
tiff has claimed a money decree against 
all the defendants jointly and severally 
for the amount which may be found due 
to the plaintiff from the partnership. It 
has been held in Chhotelal Ratanlal v. 
Rajmal Milapchand, AIR 1951 Nag 448 
that each of several joint promisors is 
liable to the promisee, and the abate- 
ment of appeal against one of them does 
mot result in abatement of the appeal as 
a whole. The same view was taken in 

Jwala Prasad v. Kopaya Munda, AIR 
1920 Pat 801 and Maung Mu v. Maung 
Ken Gvi, AIR 1924 Rang 127. It may 
be pointed out that under Section 44 of 
the Indian Contract Act where two or 
more persons have made a joint promise, 
a release of one of such joint promisors 

the promisee does not discharge the 
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other joint promisor or joint promisors; 
mor does it ‘free the joint promisor so 
released from the responsibility to the 
other joint promisor or joint promisors. 
In view of this provision the release of 
one of joint promisors does not discharge 
the other joint promisors. Consequently, 
in the present case there is no impedi- 
ment in the way of the appellant pro- 
ceeding against remaining respond- 
ents even though Himmatram has died 
and his legal representatives have not 
been brought on the record. 

8. Consequently, I hold that the 
present appeal does not abate as a whole 
as a result of the abatement of the ap- 
peal against Himmatram. ef 

Appeal allowed, 
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‘Gajendra Singh and another, Peti- 
tioners v. The Transport Appellate Tri- 
bunal. Rajasthan, Jaipur and others, Res- 
pondents. 

Civil Mise. Writ Petn, No. 25 of 1971, 
D/- 23-7-1971. 


Index Note:— (A) Constitution of 
India, Arts, 226, 227 — New plea — A 
plea that partner of unregistered firm 
could sign the power on behalf of other 
partners — Cannot be allowed to be 
raised for the first time in writ petition. 

(Para 6) 
; Index Note:— (B) Constitution of 
India, Arts. 226, 227 — Laches — Delay 
of about eleven months due to bona fide 
filing appeal under statute — No laches. 

Brief Note:— (B) It is no doubt the 
duty of a litigant to come to High Court 
without delay in the matter of issue of 
writs and specially if a writ in the nature 
of certiorari is to be issued. At the same 
time if the Court finds that a particular 
authority while making the impugned 
order acted patently without any juris- 
diction and thereby it caused irreparable 
loss to the petitioners then in suitable 
eases this Court would not mind if the 
petitioner comes to this Court within a 
reasonable time and without any avoid- 
able delay. (Para 8) 

Index Note: (C) Constitution of 
India. Art. 226 — Cancellation of permit 
without giving opportunity of hearing — 
Action illegal and without jurisdiction — 
Writ of certiorari issued — (&-Ref:— 
Motor Vehicles Act (1939). S. 66) — (X- 
Ref:— Rajasthan Motor Vehicles Taxa- 
tion Act (11 of 1951), S. 11) — (K-Ref:— 
Rajasthan Motor Vehicles Rules, R. 86). 

(Paras 11, 13) 

Brief Note— (C) Permit-holder was 

noticed to pay arrears of tax or face 
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action under Section 11 of Rajasthan 
Motor Vehicles Taxation Act, 1951, Notice 
did not refer to cancellation of permit. 
Neither arrears were paid nor action 
taken under Section 11. Regional Trans. 
port Authority cancelled permit without 
giving any opportunity to explain as re- 
quired: by proviso to Section 60. Motor 
Vehicles Act. The order was held nol 
only illegal but also without jurisdiction 
and was quashed, (Paras 11, 13) 

R. R. Vyas, for Petitioners; S. T. 
Porwal, for Respondent No. 4 


ORDER:— This is a petition under 
Arts, 226 and 227 of the Constitution for . 
getting the order of the Transport Ap- 
pellate Tribunal, Rajasthan, Jaipur (Here- 
inafter referred to as the T, A, T.) dated 
4-12-1970 (Ex, P-11) and the resolution 
of the Regional Transport Authority, 
Jaipur (hereinafter referred to as the 
Authority) dated 17-2-1970 (Ex, P-7}) 
quashed upon the following allegations: 

2. That the petitioners are doing . 
the business of Transport in the name of 
Messrs. Gajendra Singh Hari Ram — 


_theirs being a partnership firm though 


unregistered; that the petitioners obtained 
a non-temporary permit on Bharatpur — 
Kathumar via Kumher, Sinsini and Nagar 
route valid for three years vide Ex. P-1j 
that on 2-2-1968 they applied for rene+ 
wal of that permit; that their application 
for renewal of the permit was published 
in the Rajasthan Rajpatra dated 25-4 
1968, but nobody filed any objection to 
it; that the said application was con- 
sidered by circulation and was accepted 
also with the result that the petitioners’ © 
permit was renewed upto 25-4-1971. but 
Gajendra Singh petitioner who is the 
working partner of the firm came to know 
of that on 25-11-1969 and on that very 
day he submitted to the Secretary of 
the R. T. A. the permit obtained 
for making renewal endorsement; that he 
was told that renewal would be endors- 
ed after obtaining tax clearance reports 
that the Secretary of the R. T. A. served 
upon’ the petitioners a notice inform 
ing that there was an arrear of Rupees 
3828.12 of road tax against the petitioners) 
that in spite of the fact that the petitioners 
were prepared to pay whatever the road 
tax was the permit was not renewed and 
the petitioner Gajendra Singh on 26-2- 
1970 was informed by the Secretary of 
the R. T. A. that the permit held by the 
petitioners Ve cancelled on 17-2-1970 by 
the R. T. (vide y P-7) and that in 
the e the R. T. A. had fixed the 
scope of two permits with one return 
trip on petitioners’ route on 25-11-1968 
vide Ex. P-6, 

3. It was further alleged that the 
receive any notice 
from the R, T. A. under Section 60 of the 
Motor Vehicles Act (hereinafter referred 
tte as the Act), nor bad they any notice 
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ef the meeting in respect of hearing of 
any complaint against them; as such they 
appealed against the said resolution of 
the R. T. A. (Ex. P-7) before the T, A. T., 
that the T, A. T. registered the appeal 
and on 8-5-1970 suspended the operation 
of Ex. P-7 as well vide Ex. P-8, but be- 
fore that respondents Nos, 3 and 4 were 
granted permits on this route and res- 
pondent No, 4 had availed of the permit 
as well, but the permit of respondent 
No. 3 Ex. P-9 stood cancelled because of 
peremptory condition imposed in it and 
the failure of the respondent of availing 
of the permit within the time prescribed. 


4. Then it.has been alleged that 
the T. A. T, on 4-12-1970 dismissed the 
appeal of the petitioners vide Ex, P-11 on 
the preliminary ground that the power 
filed before it was signed by Gajendra 
Singh only and not by Hari Ram as well 
in spite of the fact that the counsel of 
the petitioners wanted some time to re- 
move the defect, if any, in that power. 


5. The writ petition has been op- 
posed by respondent No. 4 only. Other 
respondents have not appeared before 
this Court, 


6. It was first contended by the 
learned counsel for the petitioners that 
the petitioners have been carrying on 
the business in the firm name of Gajen- 
dra Singh Hari Ram, applied also in the 
mame of the firm for the grant of the 
permit; as such the signature of one 
partner only in the power before the 
T A. T. was sufficient as in the case of 
e partnership firm every partner in the 
business of the firm acts as agent and re- 


resentative of the rest of the partners. 


In my opinion, the petitioners cannot be 
allowed to take this stand before the 
Court as for the first time it is in this 
Court that they have taken the stand 
that theirs is an unregistered firm, When 
asked if this stand was taken by them 
before the T. A. T. in the memo of ap- 
peal, the learned counsel of the petitioners 
hed to reply in negative. It was then 
urged that the counsel who represented 
the petitioners had requested the T. A. T, 
for an adjournment for removing the 
defect in the power, but he was not 
allowed. From the impugned order of 
the T. A. T, it does not appear that any 
such request was made and even if it was 
made and refused that would, in my 
opinion, not give any right to the peti- 
tioners to move this Court to exercise its 
extraordinary power in the favour of the 
petitioners. 


T: Then it was argued on behalf 
of the petitioners that the order of the 
R.T.A. (Ex, P-7) being illegal and with- 
out jurisdiction the petitioners -can chal- 
lenge it directly in this Court. The 
learned counsel for the contesting res« 


pondent raised an objection to this. It 
was urged by him that the impugned 
resolution of the R. T. A, was passed on 
17-2-1970 and this writ petition was filed 
on 11-1-1971 i.e. after about 11 months 
of the passing of the impugned resolu- 
tion and this delay itself is sufficient for 
ousting the petitioners. More so when 
they have not given any plausible ex- 
planation for the delay and laches on 
their part. 


8 ` The impugned resolution was 
mo doubt passed on 17-2-1970. but this 
cannot be denied that the petitioners 
filed an appeal against that resolution 
before the T. A. T. and the latter on 


` 8-5-1970 had passed an interim order also 


in favour of the petitioners after regis- 
tering the appeal vide Ex, P-8—of course 
ultimately the appeal was rejected by the 
T. A. T. on 4-12-1970 on the preliminary 
and technical. ground. It cannot, there- 
fore, be said that the petitioners sat 
silent after the passing of the impugned 
resolution of the R. T. A. and before they 
came to this Court. They can be said 
to be bona fide following a course for 
getting -the impugned resolution set aside 
by the T. A. T. This circumstance can 
be taken into consideration favourably 
to the petitioners when the point of 
delay is to be decided. It is no doubt 
thle duty of a litigant to come to this: 
Court without delay in the matter of 
issue of writs and specially if a writ in 
the nature of certiorari is to be issued. 
At the same time if the Court finds that 
a particular authority while making the 
impugned order acted patently without 
any jurisdiction and thereby i+ caused ir- 
reparable loss to ‘the petitioners then in 
suitable cases this Court would not mind 
if the petitioner comes to this Court 
within a resonable time and without any 
avoidable delay. Moreover. unless extra- 
ordinary circumstances were pointed out, 
this Court after the issue of a rule nisi 
would be reluctant to allaw the mischief 
of the impugned ‘order to continue if that 
order is illegal and without any jurisdic- 
tion simply on the ground of alleged 
delay on the part of the petitioner. It 
might be stated here that the petitioners 
even on 11-1-1971 when they moved this 

urt were within a period of one year 
of the passing of the impugned resolu- 
tion i.e. well within the time prescribed: 
for the setting aside of such an order 
in a civil suit, . 


9. The objection of the learned 
counsel of respondent No, 4 in the matter_ 
of deley and alleged laches on the part 
of -the petitioners is therefore devoid of 
merits. 


* 10. Coming to the merits of the 
ease. Section 60 of the Act speaks about 
the cancellation and suspension of per- 
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mits, It lays down that the Transport 
Authority which granted a permit may 
cancel the permit or may suspend it for 
such period as it thinks fit. Of course 
one of the six conditions laid down in 
that section is to be fulfilled before ac- 
tion under that section is taken. There 
is a proviso to this section that no per- 

mit shall be cancelled unless an oppor- 
tunity has been given to the holder of 
the permit to furnish his explanation, It 
is the case of the petitioners and nob 
denied by any of the respondents ‘that 
no notice under Section 60 of the Act 
was given to the petitioners. 

11. Ex. P-7 is the impugned re- 
solution of the R. T, A. A perusal of 
this would reveal that the permit of the 
petitioners was not cancelled under Sec-~ 
tion 60 of the Act. On the other hand, 
according to the R, T. A, there was an 
arrear of tax amounting to Rs, 3829.12 
against the petitioners; that a notice on 
form M. T. E. was issued to them, but no 
attempts were made by the petitioners to 
avail of the permit by squaring up the 
outstanding tax and as such the permit 
stood cancelled under the provisions of 
Rule 86 of the Rajasthan Motor Vehi 
cles Rules. It is, therefore. to be seen 
what kind of the notice was issued to 
the petitioners and what does Rule 86 
of the Motor Vehicles Rules lay dawn. 
The notice is Ex, P-14. It is under R, 93, 
sub-clause (1) of the Rajasthan Motor 
Vehicles Taxation Rules, 1951 and signed 
by Taxation Officer. Jaipur Region. It 
was sent to Messrs, Gajendra Singh Hari 
Ram stating that a sum of Rs. 3839.96 
was due as arrears of tax and that they 
were to pay the tax within seven days 
of the service of the notice, otherwise it 
would constitute an offence under Sec- 
tion 11 of the Rajasthan Motor Vehicles 
Taxation Act, 1951. So one thing is clear 
from this notice even. It did not at all 
mention that upon failure to pay the 
arrears of taxation, the permit would be 
cancelled. Section 11 of the Rajasthan 
Motor Vehicles Taxation Act, of which 
there is a reference in Ex, P-14 reads 
as follows:— : 

“Ii. Penalties under ‘this Act:— 
(1) Whoever contravenes any of the pro-+ 
visions of this Act, or of any rule made 
thereunder shall on conviction be punish~ 
able with fine which may extend to 
(Rs. 200) and in the event of such person 
having been previously convicted of an 
offence under this Act or under any. rule 
made thereunder. with fine which may 
extend to Rs, 300/-”. 

Apparently this section has also nothing 
to do with the cancellation of permit. 


12. We then come to Rule 86 of 
the Rajasthan Motor Vehicles Rules a 
reference of which is to be found in 
Ex. P, 7. the impugned resolution of the 
R. T. A. Obviously this rule, which reads 


i > 
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as follows. has also nothing to do with 
the cancellation or suspension of a permit 
like the permit in question:— s 


“Rule 86. Permit — entry of regis« 
tration mark on: (a) Save in the case of 
a temporary permit, if the registration 
mark of the vehicle is to be entered on ~ 
the permit and the applicant is not at. 
the date of application in possession of 
the vehicle duly registered, the applicant 
shall within one month of the sanction 
of the application by the Regional Trans- 
port Authority, or such longer period as 
the authority may specify. produce the © 
certificate of registration of the vehicle 
before that authority in order that parti- 
culars of that registration mark may be 
entered in the permit, 


(b) No permit shall be issued untill 
the registration mark of the vehicle to 
which it relates has, if the form of. per-~ 
mit so requires, been entered therein and - 
in the event of any applicant failing to . 
produce the certificate of registration 
within the prescribed period the Regional 
Transport Authority may revoke its santa 
tion of the application” 


13. In these circumstances, the 
finding of the R. T. A, in Ex, P-7 that 
the permit in- favour of the petitoners 
stood cancelled under Rule 86 of the 
Motor Vehicles Rules is not only contrary 
to law. but beyond the jurisdiction of the 
R. T. A. and is, therefore, liable to be 
set aside, 


14, t might be stated here thal 
this writ petition was not admitted be~ 
fore the petitioners filed a certificate 
from the Taxation Officer that all taxes 
in respect of the petitioners’ stage car~ 
riage No. R. J. D., 1214 were fully paid 
up upto the period 31-3-1971. The peti- 
tioners filed a copy of the receipt also 
issued in their favour by the Motor Vehi~ 
eles (Transport) Inspector, Jaipur, which 
shows that a sum of Rs, 1875/~ was paid 
by the petitioners on 19-1-1971 as arrears 
of tax and penalty, 


15. The result, therefore, is thai 
this writ petition partly succeeds. The 
finding of the R. T. A. contained in its 
impugned resolution Ex, P-7 dated 17th 
February, 1970, so far as it states that 
the permit of the petitioners of Bharat- 
pur — Katumar route stood cancelled 
under the provisions of Rule 86 of the 
Rajasthan Motor Vehicles Rules is set 
aside. Let an appropriate writ be issued, 
The parties will bear their own costs. 


Writ petition partly allowed, — 
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(Narain Singh, Appellant yv. Dalip 
Singh, Respondent. 

Second Appeal’ No. 223 of 1966, D/- 
8-10-1972 against judgment and decree of 
D. C. Sharma Dist. J., Jaipur City, D/s 
26-2-1966. f x 

Index Note:— (A) Specific Relief Act 
(1877), S. 12 — (Specific Relief Act 
(1963), S. 10) — Suit for specifie perfor- 
mance — Basis of — Contract to be 
specifically enforced must, as a general 
rule, be mutual — Contract cannot be en- 
forced against property other than the 
One contracted for. 

Brief Note:— (A) The suit for specific 
performance can only be founded on a 
contract. If there is no contract the party. 
cannot come to enforce that contract, A 
contract +o be specifically enforced by 
the Court must, as a general rule, be 
mutual. That is. it must be capable of 
being enforced by either of the parties 
against the. other. The Specific Relief 
Act does not anywhere repudiate the 
doctrine of mutuality. The position of 
law cannot be doubted that a suit fon 
specific performance must allege a con- 
cluded contract. To grant a decree fon 
property other than the one contracted, 
for, is contrary to the very notion. ens 
visaged by the expression “Specific: Per- 
formance of the Contract”. Such a 
decree cannot be sustained in law. AIR 
1952 All 602, Ref. (Paras 11, 12) 
Cases Referred : Chronological Paras 
AIR 1952 All 602 = 1951 All LJ 

419, Sm. Shakuntla Devi v. d 
Harish Chandra {4 

B. P. Agarwal, for Appellant; S. K, 
Mal Lodha, for Respondent. 

JUDGMENT:— This second appeal is 
by the defendant Narain Singh and it 
arises out of a suit for specific perfor- 
mance instituted by respondent Dalip 
Singh, 

2. Briefly puf. the facts of the 
ease are that Thakur Sangram Singh 
divided some of his land into plots 
for sale for making residential houses 
and named it as “Sangram Colony”, 
The proposed scheme consisted of 
about 70 plots. Out of these plots, 
his son and general Attorney Kr, Narain 
Singh agreed to sell plot No.: 49 measur- 
ing 581 Sq. yards at the rate of Rs. 6/- 
per Sq. yard to Dalip Singh and received 
from him a sum of Rs. 872/- as one-fourth 
price on 25-8-1956. It was agreed that a 
sale-deed would be executed within two 
months. As the land was agricultural 
land, proceedings for its conversion into 
Abadi were to be taken. The sale was, 
therefore, subject to the sanction of the 
State Government and Urban Improve- 
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ment Board. Time for execution of the 
Sale was extended from time to time. 
Endorsements were also made .to that 
effect on the back of the receipt Ex. qj 
which was given on behalf of the defends 
ant to the plaintiff acknowledging the 
payment of one fourth of the sale money. 
The matter could be finalised only in 
August, 1959. According to the plaintiff 
Dalip Singh he asked Kr, Narain Singh 
to execute the sale-deed of plot No. 49, 
but the latter instead of executing the 
sale-deed in his favour, by his letter dated 
20-10-1959 (Ex. 3) informed him that in-~ 
stead of the original plot No, 49, new plot 
No, 54 of the revised plan was allotted 
to him which measured 806.6 Sa. yards, 
After having _ credited the amount of 
Rs, 872/- received by Kr, Narain Singh, 
the balance of Rs, 3978/- was claimed, 
The plaintiff did not accept the offer and 
wrote back to Kr. Narain Singh on 29-10- 
1959 that the change of the plot was not 
acceptable to him and he also claimed 
loss of interest on the sum of Rs, 872/~ 
and the rent of the building @ Rs. 200/~ 
per month which Dalip Singh would have 
constructed on the plotifithad been sold 
out to him. The defendant having failed 
to execute the sale-deed of the plot 
No. 49 as originally agreed, the plaintiff 
Dalip Singh claimed specific performance 
of contract of sale of plot No, 49 measur 
ing 581 Sq. yards. _In the alternative he 
claimed a decree directing the defendant 
for executing the sale deed of plot No, 54 
for the sum of Rs. 4,400/. only. less 
Rs. 872/- already paid by him. Damages. 
to the extent of Rs, 1,840/- were also 
claimed. This suit was instituted by the 
Plaintiff against Thakur Sangram Singh 
on 5-12-1959 in the Court of Civil Judge 
Jaipur City, Jaipur, 


3. The suit was resisted by the 
defendant by. his written statement dated 
20-4-1960. The agreement to sell plot 
No, 49 and the receipt of one fourth of 
the money was not disputed. It was, 
however, contended that the said agree. 
ment was only tentative as it was sub 
ject to the modification and restrictions 

„9e imposed by the Government of 
Rajasthan & Urban Improvement Board. 
It was also alleged that the. original 
agreement was void as the terms of the 
agreement were vague and uncertain, 
The contract for the purchase of plot 
No. 49 being subject to variationg was 
not a complete contract, According to 
defendant’s submission all the plots had 
to be revised and the scheme of ‘selling 
the plots came to be finalised on or about 
20-8-1959 and as a result of the revised 
situation the original contract came to 
an end. It was admitted by the defend- 
ant that in view of the revised position 
of the plots, plot No. 54 was offered to 
the plaintiff, but the plaintiff refused to 
accept it, It was accordingly submitted 
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that the. plaintiff was neither entitled to 
enforce the original contract for the sale 
of plot No, 49 nor has he any right to 
compel the defendant to sell plot No. 54 
of the revised plan. 

; The learned trial Judge framed 
the following issues:— 

1. Whether the agreement of sale is 
nct void for uncertainty and the plein- 
tiff is entitled to specific performance of 
contract of sale of plot No. 49 or in the 
alternative for plot No. 54? 


` 2. Whether the plaintiff is entitled to 
@et damages from the defendant for 
breach of the contract? If so, to what 
extent? 

- 3. Whether the agreement to sell plot 
No. 49 in the Sangram Colony was sub 
ject to the alternations and conditions as 
might be put by the Government the 
U. I. B. and the Municipal Council and: 
the pleintiff had agreed to it? 

4, Whether the contract of the par- 
ties came to an end on or about 20th 
August, 1959? 

5. Whether the defendant is entitled 
to claim extra cost for footpath ete. from 
the plaintiff? 

6. Relief? 

I must at the outset observe that the 
issues framed by the trial Court are not 
heppy and they do not precisely disclose 
the controversies arising between the par- 
ties. However, it appears that the par- 
ties knew each other’s case well and led 
evidence. No grievance was made at the 

r in the first appellate Court nor has 
that been made before me in the second 


appeal. I will, therefore, examine the 
case on the material existing on the 
record, 


5. The learned trial Judge held 
that the terms of the contract can easily 
be spelt out from the receipt Ex, 1 and 
the evidence on record-and ‘that the con~ 
` tract is not void on the ground of vague- 
mess or uncertainty. He also held that 
there was a complete contract for sale of 
plot No. 49 for a sum of Rs. 3,486/- and 
it took place on 25-8-1956 and out of the 
sale money Rs, 872/- had been paid by 
the plaintiff to the defendant in pursu~ 
ance to that agreement. The learned 
Judge also. came to the conclusion that 
specifie performance of plot No. 49 can- 
not be allowed and as the plot No. 54 
corresponds to a great extent to the ori- 
ginal plot No. 49. the defendant can be 
compelled to sell that plot in place of 
plot No, 49. Accordingly a decree was 
` passed directing the defendant to execute 
a sale-deed of plot No. 54 in favour of 
the plaintiff for a sum of Rs. 3,528/-. It 
may also be mentioned here that the 
learned Judge found the plaintiff not en- 
titled to the damages claimed by him. 

6. During the pendency of the 
guit Thakur Sangram Singh died, Narain 
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Singh who was his adopted son and a 
General Power of Attorney holder was 
brought on record as the legal represen- 
ative of the deceased defendant. 

fs Being dissatisfied with this 
decree Narain Singh preferred an appeal 
and the learned District Judge Jaipur. 
City Jaipur while agreeing with the con~ 
clusions arrived at by the learned trial 
Judge, dismissed the appeal vide his 
judgment dated 26-2-1966. It is this 
decree that has been assailed before me 
in second appeal 
. & Qn behalf of the appellant Mr. 
Agrawal has argued that the Courts below 
have erred in decreeing the plaintiffs 
suit for specific performance of plot 
No. 54. His submission is that according 
to plaintiff's own showing there was a 
contract for the sale of plot No. 49 be- 
tween the parties in the year 1956. Even 
in the plaint there is no allegation of 
any agreement to sell plot No. 54. That 
apart it has been argued that the plot 
No. 54 was offered to the plaintiff by the 
defendant on 20-10-1959 vide his letter 
Ex. 3 and the plaintiff had refused to 
have that plot on the ground that it was 
not the one, he had agreed to purchase. 
And if the plaintiff was not ready and 
willing to purchase the plot No. 54, his 
suit for the sale of plot No. 54 is not 
maintainable and for that matter the 
decree passed cannot be sustained. He 
invited my attention to the document 
Ex, 3 and its reply dated 29-10-1959 by 
the plaintiff. This document is not ex~ 
hibited but it is admitted. He also took 
me through the pleadings of the plain- 
tiff. In the plaint as well, it has been 
pointed out that it was not even averred 
by the plaintiff that he was at any time 
ready and willing to purchase plot No. 54 
which was offered to him by the defen- 
dant. On the other hand Shri Lodha en-- 
deavoured to show that the revised plot 
No. 54 was the same as plot No, 49 agreed 
to originally. He also called my attention 
to the contents of para No, 12 of the 
written statement in which it has been 
stated, 

“And now when after getting all 
these hurdles removed, the plot which 
was almost at that very place where the 
original plot was tentatively existing the 
plaintiff refused to accept the same”. 

He also referred to the statement of 
Narain Singh in support of this conten- 
tion that the revised plot No. 54 was 
substantially the same plot which was 
mumbered as plot No. 49 in the year 1956. 

9. I have considered the rival con< 
tentions. The parties have failed to pro« 
duce the original plan with a view to 
show or to enable the Court to ascertain 
the actual situation of the plot No. 49 in 
the colony. The scheme prepared by 
Thakur Sangram Singh of dividing his 
land into several plots was finalised by. 
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the Urban Improvement Board and the 
Government of Rajasthan. As a result 
of that finalisation of the scheme a revis- 
ed plan was prepared. A copy of the 
revised plan is Ex, 6 and is on record. 
From this plan it appears that the entire 
colony consisted of 63 plots. All the plots 
have been shown in the plan. In this 
plan plot No. 54 appears to exist in the 
eastern southern corner. Plot No. 49 of 
the revised plan is at a distance of about 
2 or 3 plots from plot No, 54. Narain 
Singh in his statement deposed that the 
dimensions of the plots were varied and 
the original plot No. 49 is approximately 
at a distance of 50 yards from plot No. 54. 
In the absence of the origina] plan show- 
ing the exact situation of original plot 
No. 49 the only material is the oral evi~ 
dence of the parties and the averments 
in the pleadings. After having perused 
the written statement relied upon by Mr. 
Lodha. I am unable to accept his con- 
tention that the defendant admitted that 
plot No. 54 was on the same land which 
constituted plot No. 49. It is no doubt 
true that plot No. 49 originally agreed 
or which must have been shown in the 
original plan measured 581 Sq. yards and 
the plot No. 54 in the revised plan Ex. 6 
measured 806.6 Sq. yards. The variations 
in size according to the parties came into 
being on account of the intervention of 
the Urban Improvement Board and -the 
State Government. Thus it was possible 
for the original plot No. 49 to have been 
varied, but it cannot be said with any 
amount of certainty that plot No, 54 of 
the revised plan is the result of the vari- 
ed form of plot No. 49 or it is exactly 
on the plot where plot No, 49 was situat- 
ed or it was substantially the same, The 
statement referred to above in para 
No, 12 of the written statement rather 
corroborates the statement of Narain 
Singh at the trial where he stated that 
the original plot No. 49 was in the same 
vicinity but it was at a distance of 50 
yards. Mr. Lodhe’s contention that the 
averment in the written statement 
amounts to admission of the defendant 
that original plot No. 49 and the revised 
plot No, 54 were the same or substan- 
tially the same, cannot be accepted. It 
will be useful at this stage to refer to 
the statement of plaintiff Dalip Singh 
himself. He deposed at the trial that 


there was 10 feet wide road on both the . 


sides of plot No. 49, and it was at-a dis- 
tance of 125-150 feet from the western 
compound wall of the ‘Sangram Colony’. 
He also stated that plot No, 54 is situat- 
ed at the back of servants quarters of 
Diggi House and in front of it is a blind 
road and the shape of this plot is also 
odd. He further stated that it is not 
correct that the location of original plot 
No. 49 is the same as that of plot No. 54 


Narain Singh v. Dalip Singh (Jain J.} 


[Prs, 9-11] Raj, 47 


Plot No. 54 according to him is at a great 
distance. a 

10.. Im view of this statement if 
cannot be successfully argued that plot 
No, 54 of the revised plan is even sub- 
stantially the same as the original plot 
No, 49, In the document Ex: 3 as well 
it has been mentioned that the plaintiff 
was allotted a new plot No. 54 instead 
of old plot No. 49. This fact is further 
fortified that the plaintiff refused to ac~ 
cept the plot No, 54 on the ground thet 
this was different from plot No. 49 and 
he insisted that he must get plot No, 49 
as was originally agreed to between the 
parties. Here again I may refer to the 
observations of the trial Judge in this 


_regard. He observed:— 


_ “In the case in hand it is (an) ad- 
mitted fact that the plot No. 54 on Ex, 6 
to a great extent corresponds to the plot 
'No. 49 on the old plan and the defend- 
ant is able to execute a sale deed with 
respect to this plot No. 54. : 

In the present case, it is also worth 
considering that by the breach of con~ 


‘tract, the real loss to the plaintiff is the 


loss of the property, that is to say. its 
mot coming to his possession. In order 
to compensate him fully and put him in 
a position, as if he had sufferred no loss, 
whatever one would have to deliver to 
him another property, of the same yalue 


-as that which he agreed to purchase from 


the defendant 

These observations make it abundantly 
clear that the learned trial Judge was 
also of the opinion that plot No. 54 was. 
a plot different from plot No, 49. The 
learned Judge of the lower appellate 
Court did not give a finding in this re~- 
gard to the contrary. He only consider- 
ed the fact that plot No. 54 was slightly 
different in the location and the area. 
The question in controversy is not this 
that plot No, 54 is slightly different in 
size and in the same vicinity. But ‘the 
question that has to be examined is whe- 
ther plot No. 54 is the same and is situat- 
ed on the same place where originally 
Plot No. 49 existed. I am clearly of the 
opinion that plot No, 54 was different 
and was situated at a different place 
though in the same locality and near 
about the original plot No. 49. 

11. Once it is found that plof 
No. 54 was not the same or substantially, 
the same as plot No, 49, the question that 
arises will be whether a Civil Court can 
in a suit for specific performance compel 
the defendant to sell plot No. 54 in place 
of plot No. 49. The suit for specific per 
formance can only be founded on a con- 
tract. If there is no contract the party 
cannot come to enforce that contract. It 
is not the plaintifi’s case that there was 
a contract between the parties by which 
the defendant agreed to sell plot No. 54. 
It is true that vide his letter Ex, 3 defens 
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dant offered to sell plot No. 54, This offer 
was not accepted. This position does not 
create a contract. The fact that. the de~ 
fendant by a contract agreed to sell plof 
No, 49 in the year 1956 and accepted one 
fourth money in pursuance of the con- 
tract for the sale of that plot, does not 
empower the plaintiff to seek the specific 
performance of contract for another plot 
of land which was not the subject- 
matter of contract of sale. The position 
of law cannot be doubted that a suit for 
specific performance must allege a con- 
cluded contract. I have no manner of 
doubt in holding that the offer made by 
the defendant to sell plot No. 54 was a 
mere offer and cannot be termed as con~ 
cluded. agreement. It cannot be enforced 
and it is not open to the Court, to make 
out a new contract for the parties. 


12. There is yet another aspect of 
the matter. A contract to be specifically 
enforced by the Court must, as a general 
rule, be mutual. That is, it must be 
capable of being enforced by either of 
the parties against other. The Specific 
Relief Act does not anywhere repudiate 
the doctrine of mutuality. In the pre- 
sent case it’ was not possible for the de- 
fendant to have compelled the plaintiff 
to purchase plot No. 54 and if the de- 
fendant could not enforce that contract, 
it is not possible for the plaintiff to seek 
specific performance against the defend-~ 
ant for the sale of plot No.'54. The 
learned Courts below have clearly erred 
in granting a specific performance of the 
plot No, 54 in directing the defendant to 
execute a sale deed conveying the title 
of that plot in exchange of plot No. 49 
which was originally the subject-matter 
of the contract of sale. To grant a decree 
for a plot other than the one contracted, 
is contrary to the very notion envisaged 
by the expression “Specific Performance 
of the Contract”. Such a decree cannot 
be sustained in law. 

13. Another question that arises 
flor consideration is whether the plaintiff 
is entitled to the specific performance of 
the contract of sale of plot No. 49 itself. 
The original plan has not been brought 
on record and the exact. location of plot 
No. 49 cannot be ascertained. The learn- 
ed trial Judge has considered this aspect 
and held that it was not possible to 
specifically enforce the contract of sale 
of plot No, 49. I need not go deeply into 
the question in view of the statement of 
Narain Singh that all the plots except 
plot No. 54 have been sold out and con- 
structions have been made on_ them. 
Learned counsel for the parties admitted 
that it is not possible to enforce the can- 
tract of sale of plot No. 49, but Mr. Lodha 
urges that in that event the defendant 
is responsible for breach of contract, Ac~ 
cording to his submission the ori 
plot No. 49 was after all a part of the 
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land sold out by the defendant under the 
scheme, even if the plots were renumber- 
ed the land which constituted plot No. 49 
had its existence and it had been sold 
out without being offered to the plaintiff. 
in this view of the matter the defendant 
is liable for the damages which have 
been occasioned on account of the breach 
of the contract. On behalf of the appel- 
lant it was in the first instance argued 
that the contract of 25-8-1956 for the sale 
of plot No. 49 was void on account of 
uncertainty. Both the Courts below have 
repelled this contention and in my opin~ 
jon it was rightly done. Receipt Ex. T 
clearly showed the sale of plot No. 49 for 
Rs. 3,486/- acknowledging the receipt of 
amount of Rs. 872/-. It was admitted on 
behalf of the defendant that the sale was 
@ Rs. 6/- per Sq. yard. The rate and 
the price at which the land was sold, 
being known the measurements are very 
well ascertainable by this document Ex. 1. 
Tt is also not disputed that plot No. 49 
had its existence in the proposed plan 
of the Colony, the defendant wanted to 
establish. Mr. Agarwal on behalf of the 
appellant has conceded that his client can 
be held Hable for the breach of the con- 
tract. He also admitted that the stand 
‘of the defendant that he was entitled to 
forfeit the advance money, cannot be 
fustified. In other words he has accepted 
the position that the defendant is liable 
‘for damages for the breach of contract, 
After having heard the learned counsel, 
I am of the opinion that there was a con~ 
cluded agreement between the parties on 
25-8-1956 with regard to the sale of plot 
No. 49. It was no doubt. subject to cer~ 
tain variations on account of the sanction 
of the scheme by the State Government 
and the Urban Improvement Board. I£ 
bas not been the case of the defendant 
that the scheme was not sanctioned and 
he was not permitted to sell the plots 
of land including plot No. 49. Accord- 
ingly there was a complete contract for 
sale and the defendant was under a legal 
obligation to sell the plot No. 49. ‘ The 
contract was enforceable. But in the 
present set of circumstances, it is not pos« 
sible to specifically enforce that contract. 
The plaintiff, then, is certainly entitled 
to be compensated. The plaintiff did not 
make a prayer in the alternative for the 
award of compensation on account of 
breach of the contract. His claim for 
damages for the sum of Rs, 1840/4 con 
sisted of two items:— 


= (T) Loss of interest on Rs. 872/- from 
25-8-1956 to 24-11-1959 at the rate of 
1%, per month amounting to Rs, 340/~3 
an 


OI Loss of rent for 33 months for 
the building which would have been con= 
structed by the plaintiff on the plot. if 
tthe plot had been sold out to him—at the 
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rate of Rs, 200/- per month total Rupees 
6,600/- but claimed Rs. 1,500/- only. 


This claim was found to be untenable 
and this finding was not challenged by 
the plaintiff either in the first appellate 
Court or before me in second appeal. 
But this findi does not preclude 
the plaintiff from claiming compensa- 
ton by way of damages on accounf 
of the breach of contract other than the 
items referred to above. The plaintiff 
has not claimed that relief in the plaint. 
(Mr. Lodha has placed reliance on Sm. 
Shakuntla Devi v, Harish Chandra. AIR 
11952 All 602. On the basis of this deci~ 
sion he contends that where the Courf 
finds that a contract has been entered 
into, and there has been a breach of that 
ewontract and that it is not possible or 
desirable to order specific performance of 
that contract, then it is Just and proper 
to award compensation, and the Court 
can make an order allowing compensation 
. to the aggrieved party even without a 
specific prayer in the plaint. 


_ 14. Mr, Agrawal does not dispute 
this proposition of law. Having regard 
to the circumstances af the case I am in- 
clined to consider the plaintiff's case for 
the award of compensation, in view of 
my finding that there was clearly a breach 
of contract on the part of the defendant 
fin not having sold the plot No. 49 or ‘any 
other plot if renumbered. There is no 
material on record to enable me to decide 
fhe amount of compensation. Accordi 

fo Mr. Lodha the plaintiff is entitled to 
the difference of the price agreed to and 
the market price of plot No. 49 on the 
Gate of the suit. Since the case has nof 
been investigated in this regard, I Laas 
mo option but to send the case back 
fhe trial Court for necessary inquiry te 
this regard. I, therefore frame the 
following issue:— : ae 

ISSUE: What is the amount of com= 
pensation, the: plaintiff is entitled to. for 
wpe P-a of contract of sale of plot 

Q as 


Without? expressing my opinion one 
way or the other to the contention of 
Mr, Lodha, y would remand the case fon 
trial of the above issue. 


15.. The result is that the appeal 
fs allowed. The judgment and decree of 
the Courts below are set aside with the 
direction that the case will go back to 
the Civil Judge, Jaipur City, Jaipur 
who will try the issue and decide it ac- 
cording to law. Having regard to the 
circumstances of the case. I direct the 
parties to bear their own costs through- 
jout upto this stage, . ; 

: Appeal allowed. 
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S. R. Bhansali, Appellant v. Union of 


‘India and others, Respondents, 


Civil Special Appeal No. 523 of 1972, 
me 11-8-1972, against order of Single J. 

f this Court in C, W. P. No, 1256 of 
1972, D/. 7-8-1972, 


Index Note:— (A) Constitution of 
India, Arts. 1 (3) (cì) and 2 — Acquisi- 
tion of territory — Mere physical posses- 
sion of territory by force of arms does 
not amount to acquisition — There must 
be an act of annexation, AXR .1963 SC 
533, Followed, (Para 9) 


Brief Notes (Aj) The word “acqui- 
sition” has an accepted connotation in 
Public International Law. (Para 4} 


Formal annexation of the territory 
cannot be inferred from acts like running 
of civil administration at the country’s - 
cost or unfurling of the national flag 
there. (Para 7) 


Index Note: (B) Evidence Act 
(1872), S. 57 (10) — Court can take judi- 
cial notice of fact whether a particular 
territory is a part of India or not but the 
case of a foreign territory seized im 
course of a combat is different, 


(Para 9) 
Index Note: (C) Constitution of 
India, Art. 226 — When the petitioners 


fundamental rights are not directly or 
substantially invaded or are in imminent 
danger of being so invaded mandamus . 
eannot issue, AIR 1969 SC 783, Foll 
(Para 11) 
Brief Note-— (C} Thus a petitioner 
cannot challenge cession of Chhamb area 
in Jammu and ir under the Simla 
Agreement as being without authority. 


(Para 11). 
Cases Referred: Chronological Paras 
AIR 1969 SC 783 = (1969) 3 SCR 
254, Maganbhai Ishwarbhai 
Patel v. Union of India T% 
AIR 1963 SC 533 = 1962 Supp (1} 
SCR 981. N. Masthan Sahib v. 


The Chief Commr., Pondicherry 4 

AIR 1960 SC 845 = (1960) 3 SCR 
250, Reference by The President 
of India under Article 143 (1) 
of the Constitution of India on the 
implementation of the Indo Pakis- 
tan Agreement regarding to 
Berubari Union and Exchange of 
Enclaves 

1956-1 QB I = 1955- I All ER 646, 
Nyali Ltd. v. Attorney General 10 

(1954) 1 LRP 82, United States v. 


3. 5 


Ushi Shiroma 10 
AIR 1926 PC 131 = 1926 AC 518, 
Sobhuza If v. Miller 10 
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BERI, J.:— The appellant. who is a 
citizen of India, wanted to enter Gadra 
City — which is included in the territory 
of Sind which India conquered in India- 

Pakistan War of December 1971 — buf 
he was prevented by the Military autho- 
tities. He complained by means of a 
petition under Art. 226 of the Constitu- 
tion of India that his fundamental rights 
under Art. 19. (1) (d) (e) and (Ð were 
violated. The territory which India con= 
quered became part of India under the 
Constitution urged the appellant and he 
had a fundamental right to freely move 
therein. This territory could not be 
ceded to Pakistan except by an amend-~ 
ment a the Constitution and the agree- 
ment reached between India and Pakis- 
tan on 2/8rd July. 1972 — popularly 
called the Simla Agreement — whereby 
it was proposed to return the territory 
aforesaid was ultra vires of the Constitu- 
tion because’ the Union Cabinet or the 
President of the Republic of India had 
no power to ratify. it. The learned 
Single Judge dismissed the petition in 
limine by a detailed order on the grounds 
that mere physical possession is not 
acquisition unless there is admittance 
amounting to annexation by Jaw: that ad- 
ministration of the conquered territory 
was only evidence of civilized behaviour: 
that he had no territorial jurisdiction to 
adjudicate the actions of the Cabinet and 
the President because no part of the 
cause of action arose within the jurisdic< 
tion of this High Court. The appellant 
has come up in appeal before us. 


2. Having regard to the elabo- 
rate arguments addressed to us; the 
nature of the controversy and the close 
examination we have bestowed, it will be 
proper if, we briefiy mention our reasons 
for rejecting this appeal. 


3. The learned counsel’s repeated 
emphasis was on the opinion expressed 
by their Lordships of the Supreme Court 
in In re Berubari’s case, AIR 1960 SC 
845 (para 34). According to him conquest 
of a territory amounted to automatic 
acquisition and that part of Sind which 
India conquered in 1971 became its in~ 
tepral part. He referred to us to Kautilya 
and Manu in support of the proposition. 
His further submission was that the 
running of the civil administration in the 
conquered territory by Indian officers and 
meeting the expenditure out of country’s 
funds besides the reported unfurling of 
- the national flag by the Commissioner 
` Shri K. D. Ujiwal are acts which un- 
mistakably evidence the intention of an~ 
nexing of the territory by the Govern- 
ment. In any event the intention could be 
ascertained by notice to the Government, 

if any doubt was entertained, 
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4. Article 1 (3) (c} of the Constitu- 
tion reads: “such other territory as mag, 
be acquired”, The true meaning of the 
word “acquired” or “acquisition” has to 
be first ascertained. -Kautilya was a pro~ 
found scholar of political science and 
statecraft and Manu was a great law 
giver but their concept of conquest would 
be of little or no assistance in interpret- 
ing our Constitution today when the 
mations of the world are knit under Unita 
ed Nations Organization and concepts of 
international law have acquired new 
dimensions. The word ‘acquisition’ their. 
Lordships of the Supreme Court observ 

in N. Masthan Sahib v. The Chief Com4 
tnicsioner Pondicherry, AIR 1963 SC 553 
(para 10) has to be understood with re- 
erence to Public International Law. 


5. The observations stressed by 
the learned counsel In re Berubari, AIR 
1960 SC 845 read: 


“The acquisition of foreign territory 
by India in exercise of its inherent righf 
as a sovereign State automatically makes 
the said territory a part of the territory 
of India. After such territory is thus 
acquired and factually made a part of 
the territory of India the process of eu 
may ate it either under Art. 
under Art. 3 (a) or (b).” 


6. In our opinion the above pasə 
Sage does not imply that mere physical 
possession of territory by force of arms 
amounts to automatic acquisition. What 
it means is that once India as a sovereign 
State in exercise of its inherent righ? 
acquires (as distinguished from mere 
seizure) a foreign territory it automati- 
cally becomes a part of the territory of 
India. The word “acquisition” has now 
an accepted connotation in Public Inter- 
national Law. Conquest is merely one 
of the modes of acquisition. L. Op 
penheim in his classic of International 
Law (Peace) observes in para 236 (aî 
page 566, Eighth Edition):— 


236. Conquest is the taking possess 
sion of enemy territory through military. 
force in time of war. Conquest alone does 
mot ipso facto make the conquering State 
the sovereign of the conquered territory, 
although such territory comes through 
conquest for the time under the sway of 
the conqueror. Conquest is only a mode 
of acquisition if the conqueror. after have 
fing firmly established the conquest. fora 
mally annexes the territory ......... 
During the 17th and 18th century seizure 
of territory in war formed the base of 
title. It was with the advent of the 
French Revolution that a distinction came 
to be drawn between ‘conquest’ and ‘an= 
mexation’. (See D. P., O’Connell’s Inter- 
national Law Vol. I, 1965 Edition. page 
498). Bellingerent occupation of foreign 
territory by itself is no longer conquest, 
The concept includes formal annexation, 
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“The effect of the distinction between 
conquest in fact and annexation is this”, 
says O'Connell at page 499, “that until 
the conditions laid down by international 
law for completion of the act of acqui- 
sition are fulfilled the status of the con- 
queror remains that of a belligerent oc- 
cupier, and the sovereignty of the con~ 
quered is not displaced”, 


7. We are unable to infer formal 
annexation by such acts as running of the 
civil administration at country’s cost or 
reported unfurling of the Indian National 
Flag. Myres S. McDougal and Floren- 
tino P. Feliciano in “Law and Minimum 
World Public Order’, a Yale University 
Publication, 7967 Edition. observe aft 
page 744.— 


“The assertion of authority by a 
belligerent to constitute and operate pro 
cesses and structures of governmental ad- 
ministration in territory captured from 
its opponent is made almost inevitable by 
tthe vacuum created by the expulsion of 
such opponent. ie. the legitimate sove~ 
reign. Both the military interest of the 
occupant in the security of its armies 
and in the continuing success of its belli- 
gerent operations, and the interest of the 
inhabitants themselves in resuming their 
ordinary pursuits and mode of living dis- 
rupted by the preceding combat, join in 
requiring the filling of this vacuum. by 
the re-establishment of order and the 
restoration or reconstitution of the 
mechanisms of government. It is thus 
generally for the securing of this con- 
fluence of interests that international law 
aceords the occupant competence for the 
governance of occupied territory. The 
Hague Regulations, which together with 
the Geneva Civilians Convention set forth 
the conventional law of belligerent oc- 
ecupation. make clear the important 
humanitarian purpose underlying the 
concession of authority to the occupant.” 


8. The aforesaid passage clearly 
fays down the standard of a belligerent 
occupiers behaviour in today’s interna- 
tional law. The learned Single Judge 
was, therefore. right when he characteris< 
ed it as an action of a civilized country, 


9. Tt is possible in a given case to 
call for information from the Governa 
ment whether a particular territory was 
part of India or not. Under Sec. 57 (10) 
of the Indian Evidence Act we can cer- 
tainly take judicial notice of the fact 
whether a particular territory is a part 
of India or not. If there were any public 
notification or declaration by which the 
Government declared a particular terri- 
tory as a part of the territory of India 
we would be bound to take notice of it. 
But the case of a foreign territory seized 
in course of a combat is different. Arti- 
cle 2 of our Constitution says that Parlia- 
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ment may by Taw admit into the Union 
a new State, The procedure contem- 
plated prima facie appears to be that it 
is by passing of a law by Parliament 
that admittance to the Union has to be 
done. In our opinion it will be erroneous 
fo conclude the act of annexation from 
the mere running of the administration. 
Formal annexation in a democracy like 
ours with a detailed written Constitution 
cannat be any secret transaction neces- 
sitating an investigation in this case. 


10. O’Connell observes at page 500 
in his book “International Law” Vol. I. 
1965 Edition,— 


“However annexation cannot be pre- 
sumed unless there is evidence of inten- - 
tion ta extend sovereignty over the con- 
quered territory. It has been held, for 
example that the islands detached from 
Japan after the Second World War (Re- 
public Aviation Corporation v. Lowe, 
Ann. Dig.. 1946, Case No. 19) and in the 
Peace Treaty of 1951 were not acquired 
by the United States so as to become 
territories thereof. (U. S. v. Ushi Shi- 
roma, (1954) 1 LRP 82. See also Sobhuza 
Ii v. Miller, (1926) AC 518 = (AIR 1926 
TE Nyali, Ltd. v. Att.-Gen.. (1956) 


iL The Tast argument of the 
learned counsel was that Chhamb area 
in Jammu and Kashmir is being ceded 
under — the Simla Agreement without 
authority. _ This ground was not raised 
in the writ petition but was sought to 
be added in the application by way of 
an amendment application. It does not 
appear that the amendment was allowed. 
We find no mention of the argument in 
the order of the learned Single Judge, 
We cannot apparently entertain the con~ 
tention in appeal. For the sake of 
argument, even if we were to consider 
it, then it has no force because the peti- 
tioner is not directly affected by it. Re- 
ference may be made to Maganbhai 
Ishwarbhai Patel v. Union of India. AIR 
1969 SC 783 para 22. Ordinarily a writ 
of mandamus is declined unless the 
party’s fundamental rights are being 
directly and substantially invaded or are 
in imminent danger of being so invaded. 
No such allegation has been made in 
regard to Chhamb. j 


12. No other point was urged be- 
fore us, 


_ 23 The order of the lIearned 
Single Judge in our opinion is correct 
and We í this appeal summarily, 


Appeal dismissed, 
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_ Mohan Lal Rikhab Chand Oswal, 
Petitioner v. State Transport Appellate 
Tribunal, Jaipun and others. Respond- 

ents. 

Civil Writ Pein, No, 2168 of [97% 
D/- 19-7-1972. 

Index Note: (A) Constitution of 
India, Art. 226 — Parties to petition. 


Brief Note-— (A) Where the S. T, 
A. T. had, cancelled the stage carriage 
permit granted by R. T. A. in favour of 
one of the applicants and remanded the 
cases of other applicants for reconsidera- 
tion by a common order passed in various 
appeals filed by them the ‘applicant whose 
permit was cancelled is entitled to main- 
tain one writ petition against, that order 
impleading all the others as respondents. 
Civil Writ Petn. 1217 of 1969. D/-_ 14-12- 
1971 (Rai), Followed. (Para 9) 


Index Note (B):— Motor Vehicles Act 
(1939). S. 57 (3) — General Notification 
fixing date, time and place for consider- 
ing representations from applicants for 
permit is enough — Even if a list of ap- 
plicants is given therein omission of some 
names from list cannot invalidate noti- 
fication, ‘ (Para 12) 


Index Note:—- (C) Motor Vehicles Act 
(1939), S. 57 (5) & (7) — Applications 
for grant of stage carriage permits — 
R. T, A. or S. T. A. has to consider them 
on merits and pass a speaking order — 
Order dismissing application simply on 
ground of absence of applicant is illegal. 

(Para 17) 


Brief Note: (C) Neither Sec. 57 of 
fhe Act nor Rule 82 (a) of the Rajas- 
than Motor Vehicles Rules enjoins upon 
the applicants for permit to be personal- 
ly. present at the time of consideration 
of their applications. Nor is there any 
provision in the Act or the Rules pro~ 
viding for dismissal of application simply 
because of absence of the applicant, The 
Motor Vehicles Act along with the Rules 
made thereunder being self-contained pro- 
vision on the subject. recourse to the 
provisions of the C. P. C. cannot be had 
for dismissing any application in default. 


(Paras 15 to 17): 


Index Note:— (D) Civil P. C. (1908), 
oO. 3, R. 4 — Implied authority of coun- 
sel to withdraw application on behalf of 
counsel — Extent of. : 


Brief Note:— (D) Sometime a coun- 
sel has implied authority also to with- 
draw any application of his client but 
that can be done only when such a with- 
drawal is in the interest of the client 
and if the withdrawal goes against the 
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interest of the client, the question of 


= 


implied authority. does not arise. 
(Para 19) 
Cases Referred: Chronological Paras 
(1971) Civil Writ Petn. No, 1217 
-of 1969, D/- 14-12-1971 (Rai). 
M/s. Godika Transport Co. v, 
Transport Appellate Tribunal “~~ ' 
Jaipur g 
B. L. Maheshwari, for Petitioner; 
N. L, Pareek, (for No. 3); R. K. Kapoor 
{for Nos. “4 and 5) and J. G. Chhangani 
(for No. 6), for Respondents, 


ORDER:— This writ petition. which 
seeks the quashing of the order of the 
State Transport Appellate Tribunal, 
Rajasthan, Jaipur (hereinafter referred 
to as ‘the Tribunal’) dated 13-9-1971 in 
respect of Jodhpur Sojat City via Sardar 

and route, has arisen out of tha 
following circumstances:— 


2. Jodhpur-Sojat City via Sardan 
Samand route liesin the Jodhpur Region, 
During the relevant period there were 
two vacancies on this route. The peti- 
tioner applied to the Regional Transport 
Authority, Jodhpur Region. Jodhpur 
{hereinafter referred to as ‘the R. T. A’) 
on 22-9-1970 for the grant of a non-tem< 
porary stage carriage permit on this 
route. That application was duly pubs 
fished in the Rajasthan Rajpatra dated 
24-12-1970. Respondent No. Shri 
Narsingh also on 25-1-1971 applied for 
the grant of two such permits. to the 
same authority. His applications were 
published jin the Rajasthan Rajpatra 
dated 1-4-1971. Similarly the applica. 
tion of respondent No. 7 Shri Shiv Lal 
was also published in the Rajasthan 
Rajpatra dated 1-4-1971. 


3. In the meeting of tthe R. T. AS 


scheduled for 29th to 3lst March, 1971, ` 


11 applications for the grant of non-tem- 
porary stage carriage permits came up 
for consideration. ‘The R. T. A,’, how- 
ever, adjourned that consideration to 
4-5-1971 as one Jan Mohammed object- 
ed to the consideration on the ground 
that his application even though filed 
earlier than those 11I applications, was 
not listed in that item for considerations. 
*The R. T. A’ ordered the publication of 
the application of Jan Mohammed first 
and deferred the consideration of all tha 
applications to its meeting of 4-5-1971; 


‘the egenda for which was published in 


e extra-ordinary Rajpatra dated 2-4- 
71. 

4, In fis. meeting dated 4-5-1972 
"the R. T. A.’ after considering all the 
applications filled up the two vacancies 
by granting one permit to the petitioner 
Mohan Lal and the other to one Bharat 
Singh. 

- 5. Respondents No. 3 Nar Singh, 
No, 4 Bhera Ram, No, 5 Lumba Ram, 


be 
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‘No, 6 Messrs, Subhas Transport Company 
and No. 7 Shiv Lal whose applications 
were rejected by ‘the R. T. A.’ preferred 


- appeals to ‘the Tribunal’. The petitioner, 


however, could not ply the bus because 
of the stay order passed by ‘the Tris 


_ buna? in one of these appeals. 


6. Te might be stated here that 
“the R. T. A’, rejected the applications 
of respondents Nos. 3 and 7 Nar S 
and Shiv Lal on tbe ground that they 
were absent on 4-5-1971. It dismissed 
the applications of respondents Bhera 
Ram and Lumba Ram on the ground that 
their learned counsel Shri M. C. Bhandari 
had withdrawn the applications. The ap- 
plication of respondent Subhas Transport 
Company was, however, considered and 
rejected on merits vis-a-vis the peti- 
tioner. 


7. "The Tribunal’ by ifs order dated 
13-9-1971. which is the impugned order. 
partly accepted all the five appeals, can- 
celled the permits granted by the 
R. T. A’, and remanded the cases to “the 
R. T, A.” with certain direction, Hence 
this writ petition, 

8. When the writ petition came 
for hearing ‘the learned counsel for the 
respondents Nos. 4 and 5 challenged the 
maintainability of the writ petition on 
two grounds vizi— (i) one writ peti- 
tion against the respondents Nos. 3 to 7 
is invalid, and (ii) the petitioner know- 
ingly wrongly stated in the petition that 
his bus has been lying idle, 


9. So far as the first point is con- 
cerned. similar point was raised in S. B. 
Civil Writ Petn. 
Godika Transport Co. v. Transport Ap- 
pellate Tribunal, Jaipur. By order D~ 
14-12-1971 (Rai) this Court 


preliminary objection ‘raised in that writ 


‘petition. After hearing the learned coun- 


sel for both the sides I do not find any, 
reason to differ from that view. 


10. As regards the second poin® 
ig was urged by the learned co for 
the respondents that according to the 
petitioner his vehicle remained altogether 
idle from 1-1-1971 to 21-12-1971, whereas 
according to the petitioner's additional 
affidavit on this point he himself admitted 
that he used his bus for 48 days in all 
during that period. It is, therefore, urged 
that the petitioner having told lie in his 
writ petition and having not come with 


clean hands, ig mot-entitled to any relief- 


from this Court. On the other hand, it 
has been urged by the learned counsel 
for the petitioner that whet the petitioner 
meant by writing in the writ petition 
and the affidavit filed along with it was 
that in spite of purchasing a bus of 1965 
model, he could mot ply it for a single 
day on this route and that his bus has 
Dpeen idle all this while vis-a-vis this 
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route. This appears to be a plausible 
explanation and this point, therefore, alsa 
does not require any further considera~ 
tion, aS 

11. Coming to the writ petition on 
merits, If was contended by the learned 
counsel for the petitioner that the ap-« 
plications of respondents Narsingh and 
Shiv Lal were rightly rejected by ‘the 
R. T. A; as they were not vigilant 
enough to appear and plead their case on 
4-5-1971 when the applications came up 
for consideration before ‘the R. T, A^ 
In this connection it was further urged 
that the applications of these respondents 
were not even ripe or mature for con« 
sideration and for this reason also they 
could not be considered in that meeting 
of ‘the R, T. A”. So far as this latter 
point is concerned suffice it to say that 
the impugned order of ‘the Tribunal’ does 
not show that this point was agitated 
before it. Of course in the writ petition 
it is said that this point was agitated 
before ‘the Tribunal’, but the latter did 
not discuss it in its impugned order. 
However. I am not satisfied with the 
affidavit filed along with the writ peti- 
tion to hold that this point was argued 


-out before ‘the Tribunal’ but was not 


discussed by it in its impugned order. 
The reason for this is that there is no 
authoritative affidavit, The petitioner 
has no doubt deposed so in his affidavit 
but he is not conversant with the English 
language and there is nothing on record 
to show that arguments were heard in 
Hindi, It would have been better if an 
affidavit of the learned counsel, who 
argued the petitioner’s case before ‘the 
Tribunal’ was filed in this respect. i 
point, therefore, will not be taken into 
consideration. 

12. Next if was urged that ‘the 
Tribunal’ was wrong in holding that res- 
pondents Narsingh and Shiv Lal had no 


_ notice of the hearing of their applications, 


The argument of the learned counsel for 
respondent No. 3 Narsingh is that when 
his application was published in the 
Rajasthan Rajpatra under Section 57 of 
the Motor Vehicles Act (hereinafter re= 
ferred to as ‘the Act’) inviting represen- 
tations, no date, time or place was fixed 
for considering the application and the 
representations, if any. . other 
hand. it was mentioned in that notifica- 
tion that time. date and plàce for hearing 
the application and representations would 
be notified . separately and according to 
this respondent no separate notification 
thereafter was issued. The learned counsel 
for the petitioner, however, has relied 
upon Annexure 3, which is extract of the 
notification published in the Rajasthan . 
Rajpatra dated 2-4-1971 notifying the 
next meeting of ‘the R, T. A? to be held 
on 4th, 5th and 6th May, 1971 at 10 a. m. 
in the Committee Hall of the Collectorate, 
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Jodhpur. Item No. 6 of the Agenda in 
this notification is the consideration of 
application of permit for Jodhpur-Sojat 
via Sardar Samand, Marwar Junction 
route. This notification further states 
that all other applicants, if any. whose 
applications were ripe for hearing may 
also attend that meeting and the objec- 
tor may also attend it. It is not the 
case of the respondent No, 3 that indi- 


vidual notice was required regarding the | 


date, time and place of the meeting of 
"the R. T. A”. Even though the names 
of respondents Nos, 3 and 7 Narsingh 
and Shivial are not specifically mentioned 
in that notification Annexure 3, I am of 
the view that looking to the para 2 of 
this notification it was quite sufficient in 
the eye of law so as to be notice to these 
respondents as w : 


13. The matter of respondent 
No. 3 Narsingh, however. does not rest 
here, It has been contended by Mr. Pareek 
and rightly. in my opinion, that even if 
Annexure 3 may be treated as notice to 
his client for the next meeting of ‘the 
R. T. A” which was to be held on 4th 
5th and 6th May, 1971. ‘the R. T. A? had 


no jurisdiction to dismiss the application’ 


of Narsingh simply because he was not 
present in that meeting. The question 
which arises is whether tthe R. T A.’ 
had right or jurisdiction to reject . the 
application of the absentee applicants 
without going into the merits of their 
applications at all? It might be stated 
here that if ‘the R. T. A? had given any 
reason worth the name for dismissing the 
applications of the respondents, who were 
absent in that meeting. say holding that 
since they were absent ‘the R. T. A? was 
of the opinion that they were no more 
interested in pursuing their applications, 
the matter would have been quite dif- 
ferent as ‘the R. T. A.’ in that case could 
be said to have rejected the application 
after giving some reason. However, this 
thing is not applicable to the case of the 
respondents Nos. 3 and 7 in the present 
writ petition. As stated above, their ap- 
plications were rejected simply because 
they were absent, 


14. Tt is, therefore.-fo be seen 
whether according to the provisions of 
"the Act? the applications of the respond- 
ents Nos. 3 and.7 could be di sed be- 
cause they were not present when the 
applications regarding this route includ- 
ing their own were ta be considered. The 
learned counsel for the petitioner in this 
regard referred to Rule 82 (a) of the 
Rajasthan Motor Vehicles Rules, which 
provides for hearing of applications or 


. objections and which reads as under:— 


“Rule 82 (a) When an application for 
any permit is considered at a meeting of 
the State Transport Authority or a Re- 
gional Transport Authority and the ap- 
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plicant desires to be heard in support of 
his application or has been summoned 
to appear under the provisions of sub- 
rule (f) of Rule 78, the applicant may 
either appear and conduct his case in 
person or may be represented by any 


person authorised by him in wri in, 
this behalf”, i ii 


15. In my opinion, this rule does, 
mot make it incumbent upon an applicant 
to. be. present on the day when hig ap- 
plication is to be heard, On the other 
hand, option is left over to him and he 
may conduct his case in person or may 
be represented by any person authorised 
by him in writing in his behalf if he 
chooses to be heard. Impliedly this rule 
favours the case of the respondents Nos. 3 
and 7. Admittedly there is no provision 
either in ‘the Act’ or in the Rajasthan! 
Motor Vehicles Rules for dismissal of an 
application simply because of the absence 
of the applicant. The Motor Vehicles 
Act along with the Rules made there- 
under is self-contained provision on the 
subject. It will. therefore, not be advis~ 
able to take recourse to the provisions of 
the Civil P. C. for dismissing any appli- 
cation in default because only when and 
to the extent those provisions are se~ 
parately made to apply to a proceeding! 
under this Act, they can be availed of. 
For example, some provisions of Civil 
P. C. have been made to apply in regard 
to the claims arising out of the accidents 
which are to be decided by Tribunal ap+ 
pointed for that purpose. The learned 
counsel for the petitioner has not been 


able to point out any where if any part 


of the Civil P. C. or some provisions of 
it have been made applicable to the con- 
duct of the meeting of ‘the R. T. A” and 
the State _ Transport Authority. Then 
again, Section 57 of ‘the Act’ deals with 
the provisions for applying for and grant- 
ing permits. Sub-sections (5) and (7) of 


that section. which are relevant, run as 


follows:— 


“Sub-section (5)—- When any repres 
sentation such as is referred to in sub- 
section (3) is made. the Regional Trans« 
port Authority shall dispose of the ap 
plication at a public hearing at which the 
applicant and the person making the re- 
presentation shall have an opportunity of 
being heard either in person or bya 
duly authorised representative, 


Sub-section (7). When a Regional 
Transport Authority refuses an applica- 
tion for a permit of any kind, it shall 
give to the applicant in writing its reas 
sons for the refusal”. 


16. From their perusal also it ap- 
pears that the law does not enjoin upon 
an applicant, who has applied for grant 
of a permit of stage carriage to be pre- 
sent when his application is considered, 


á 
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Of course the law enjoins upon the 
authority concerned to give the applicant 
an opportunity to be heard if he so 
chooses and for that purpose due notice 
of time, date and place is to be given to 
the applicant by the Authority. It is to 
borne in mind that personal notice in 
this respect is not necessary and any gene- 
ral notice published in the Rajasthan 
Rajpatra will also serve the purpose. 


17. From the above discussion if 
can safely be concluded that there is no 
authority or jurisdiction of the R. T. A. 
jor the State Transport Authority to re-+ 
ject the application of a person aspiring 
for the grant of stage carriage permit 
simply because he has failed to appear 
on the date when his application is going 
to be considered. To put in other words 
all applications for the grant of permits 
which are placed before ‘the R. T. A? 
or the State Transport Authority are to 
be considered on merits and a speaking 
order for the grant or refusal of the 
permit is necessary. ‘The dismissal of 
the applications of the respondents Nos, 3 
and 7 by ‘the R. T. A’ simply because 
these respondents were absent on that 
day was illegal and in my opinion has 
been rightly set aside by ‘the Tribunal’. 


18. In regard to the cases of res- 
pondents Nos, 4 and 5 Bhera Ram and 
Lumba Ram, it was urged by the learned 
counsel for the petitioner that their coun- 
sel Shri M. C. Bhandari gave in writing 
to ‘the R. T, A? withdrawing their ap- 
plications and as such those applications 
were rightly dismissed by ‘the R, T, A’. 
It was further urged that a perusal of 
tthe copies of the Vakalatnama filed on 
behalf of these two respondents show 
that the learned co had a right to 
withdraw the applications. Contrary to 
this it has been urged by Shri Kapoor, 


` the learned counsel for these two res- 


pondents that the Vakalatnama of either. 
of these two respondents did not give 
any specific authority to the lawyer to 
withdraw the applications. It was fur- 
ther urged that the Motor Vehicles Act 
being a self-contained Act one will have 
to search power to withdraw the applica- 
tion once filed, if it can be found in the 
provisions of the Act and the Rules made 
thereunder. In other words if there is 
mo specifie provision of withdrawing the 
application in the Act or the Rules made 
thereunder. then that application cannot 

withdrawn. Shri Kapoor further 
urged about the alleged mala fides of 
Shri M. C. Bhandari, the counsel repre- 
senting these two respondents before ‘the 
R. T. A’. In this connection it was. urged 
that even though there were only two 
vacancies on this route. which were to 
be filed up. Shri Bhandari not only took 
responsibility of pleading the cases of 
two respondents Bhera Ram and Lumba 
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Ram, but took brief also on behalf of 
Madan Lal and the petitioner himself. It 
was further urged that Shri M. C. Bhan- 
dari withdrew the applications not only 
of these two respondents, but that of 
Madan Lal also. Of course he did nof 
withdraw the application of the peti- 
tioner. Shri Kapoor vehemently urged 
that his clients were anxious that thein 
eases be pleaded ‘before ‘the R. T. A.’ but 
without- any authority from his clients 
and without bringing this fact into their 
knowledge. Shri M. C. Bhandari with- 
drew the applications, which was nof 
justified. 

19. T have Iooked into the copies 
of Vakalatnama which were filed on be- 
half of Bhera Ram and Lumba Ram be. 
fore ‘the R. T. A.’ From the perusal of 
these it can safely be said that there. is 
no specific authority given to the counsel 
to withdraw those applications. Of course 
it can be said that sometime a counsel 
has implied authority also to withdraw’ 
any application of his client but that can 
be done only when such a withdrawal is 
in the interest of the client and if the 
withdrawal goes against the interest of 
the client, the question of implied autho-f 
rity does not arise. There is nothing o 
record to show that the withdrawal on 
the part of Shri M. C. Bhandari of the 
applications filed by the respondent Nos, 
4 and 5 Bhera Ram and Lumba Ram was 
in their interest and that the result of 
the withdrawal came to benefit either of 
them, On the other hand, there seems 
to be some force in the contentions rais- 
ed by Mr. Kapoor that it was ethically 
also not advisable on the part of Shri 
M. C. Bhandari to have taken the res- 
ponsibility for pleading the cases of four 
Persons when there were two vacancies 
only on this route. Since Mr. Bhandari 
ig not a party to this petition and since 
the impugned order directs ‘the R. T. A? 
to enquire into the matter whether these 
respondents had really authorised Shri 
M. C. Bhandari to withdraw the appli- 
cations, it will not be for me to deal with 
this matter in greater length. I would 
further point out that all what is to be 
said in this writ petition, will be for the 
purpose of deciding this writ petition only 
and ‘the R. T. A.’ who is enquiring into 
the matter as directed by ‘the Tribunal’ 

il not be influenced by any of the 
criticism made above in regard to the 
conduct of Shri M. C. Bhandari. In the 
facts and circumstances of the case, I 
am, therefore. of the view that the finding 
of ‘the Tribunal’ in respect of the cases 
of these two respondents also in the im-= 
pugned order cannot be said to be with- 
out jurisdiction or patently illegal. There 
is, therefore, no cause to interfere with 
that finding in this proceeding. 

‘20. So far as the case of Messrs, 
Subhas Transport Company is concerned, 
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suffice if to say that ‘the Tribunal’ did 
not decide their appeal on merit. On the 
other hand, when ‘the Tribunal’ thought 
it. proper to remand the case in respect 
of the four respondents namely. Narsingh, 
Bhera Ram, Lumba Ram and Shiv Lal, 
it was quite advisable on the part of ‘the 
Tribunal’ to accept the appeal of Messrs. 
Subhas Transport Company so that their 
case may also be simultaneously consi~ 
dered. when ‘the R. T. A? considers the 
eases of all these persons on merits. 


21. The result of the above dis- 
eussion is that there is no force in this 
writ petition on the same is ed. 
Costs are made easy. __ a 

Petition dismissed. 
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Bhaboot Mal, Petitioner v. Sens Mal, 
Non-Petitioner. l , 

Civil Revn. Appin, No. 387 of 1971, 
D- 14-7-1972, against order of Amar 
Singh Munsif, Bali, D/- 2-6-1971. 

(A) Civil P. C. (1908), Section 115 = 
Wrong decision on question of estoppel 
leads to a failure to exercise jurisdiction 
or to wrong assumption of jurisdiction — 
(X-Ref:— Evidence Act (1872), S. 116) — 
FEstoppel of tenant. AIR 1949 PC 239, 
Followed. (Para 4) 


(B) Evidence Act (1872), S. 116 — 


Estoppel of tenant — Tenant is not estop~- 
ped from proving that relationship of 
landlord and tenant never subsisted be- 
tween him and the plaintiff. : 


It is open to the plaintiff to prove 
that the relationship of landlord and ten- 
ant did not subsist between him and the 
plaintiff at any time and he is not estop- 
ped from leading evidence to show the 
fictitiousness of documents executed as 
a result of collusion between the plaintiff 
and the defendant to defraud his credi-~ 
tors. specially when the issue was raised 
in his pleadings, AIR 1962 SC 370, 
Followed. (Paras 5 and 6) 
Cases Referred: Chronological Paras 
ILR (1970) 20 Raj. 88 = 1970. Raj 

LW 320 (FB), Harakchand v. 

State of Rajastban ; g 
‘AIR 1962 SC 370 = (1962) 3 SCR 

739. Immani Appa Rao v. Golas : 

pali —RRamalingamurthi i : 
AIR 1949 PC 239 = 76 Ind App 

131, Joy Chand v. Kamalaksha a 
AIR 1943 Nag 265 = 1943 Nag LJ 

318, Sk, Rashid v. Hussain 7 
- Bakash 8 

Hastimal, for Petitioner; Sumer- 
chand for Non-Petitioner, 
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“him and the plaintiff. 


A. LR 


ORDER:— This is a revision applica~ 
tion by the defendant against a decision 
of Munsif, Bali, on issue No. 5 holding 
that he is estopped from pleading thaf 
tthe sale deed of the house and the rent 
mote were ostensible, bogus and collusive. 


2. The plaintiff brought the pres 
sent suit against the defendant for re- 
covery of arrears of rent and for efecte 
ment. on the ground that the tenancy: 
has been terminated by a valid notice. 
Tt was alleged in the plaint that the 
house in suit belongs to the plaintiff and 
had been purchased by him and that it 
‘was in his possession. It was also alleged 
that the defendant taok the house on 
rent of Rs, 50/- per month on 2-4-1959 
and executed a rent note. 


3. The suit was contested by the 
defendant. He alleged that he was heavi- 
ly indebted and in order to defraud the 
creditors he executed a fictitious sale 
deed and a fictitious rent note in favour - 
of the plaintiff in collusion with him and 
that this was only done to save the pro<- 
perty from the creditors. Jt was further 
pleaded that the possession over the house 
was never given by the defendant to the 
plaintiff and that the intention of the 
parties in executing the sale deed and the 
rent note was to debar the creditors from 
5 it in execution of their decrees. 
Tt was also pleaded that Mahendra Silk 
Mills Ltd.. Bombay. got the house in suit 
attached and put to auction, but through 
the intervention of the plaintiff a com= 
promise was arrived at by him on pay- . 
ment of Rs. 11,000/- and that this sum 
was borrowed by him from the plaintiff 
and was paid to the creditors and that: 
the sale deed was executed by way of 
security for the repayment of that sum, 
The pleadings of the defendant are no 
doubt confused, but a perusal of the 
Written statement goes to show that he 
also pleaded that the relationship of land- 
lord and tenant never existed between 
i It is contended 
on behalf of the defendant that Sec. 116 
of the Evidence Act presupposes that the 
person affected by the estoppel-is a ten~ 
ant and that it is open to the defendan®é 
‘to show that he was never a tenant of 
the plaintiff. The decision in Sk, Rashid 
vy, Hussain Bakash. AIR 1943 Nag 265 
was referred to in support of this pros 
position. 

4. On behalf of the plaintiff a 
preliminary objection was raised that the 
revision application: is not maintainable 
in view of the decision of this Court in 
Harakchand v. State of Rajasthan. ILR 
(1970) 20 Raj 88 (FB). rned counsel 
for the defendant referred to the deci~ 
sion of their. Lordships of the Privy 
Council in Joy Chand v. Kamalaksha, 
AIR 1949 PC 239 which has been cited 
with approval in Harakchand’s case, ILR 
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(1970) 20 Raj 88 (FB) at page 93. It was 
held in that case that an erroneous deci- 
sion on a question of res judicata or on 
a question of limitation may become a 
question of wrong assumption of jurisdic~ 
tion or failure to exercise jurisdiction. 
I am of the opinion that a wrong deci- 
sion on a question of estoppel. as in the 
present case, will also lead to a failure 
to exercise jurisdiction or to a wrong 
assumption of jurisdiction. - The preli- 
minary objection bas, therefore, no force 
end is rejected, ` 


5e Next if was contended on be- 
half of the plaintiff that the Nagpur case 
fis distinguishable inasmuch as an oral 
tenancy was alleged in that case which 
was denied. That decision is relied upon 
for the proposition that Section 116 pre- 
supposes that the person affected by the 
estoppel is a tenant. No decision was 
cited to show that this proposition is in 
any way erroneous, I am accordingly of 
the opinion that it is open to the tenant 
to prove that the relationship of land- 
lord and tenant did not subsist between 
him and the plaintiff at any time. In 
order to proye this assertion the defend- 


` ant will have to prove all the facts which 


haye been pleaded by him in his written 
statement namely that he was heavily 
indebted: to several creditors. that the 
Mahendra “Silk Mills Ltd.. Bombay.. got 
the house in suit attached im execution 
of their decree, that a compromise was 
arrived at through the intervention of the 
plaintiff under which a sum of Rupees 
11,000/- was paid to the Mills. that this 
sum was borrowed from the plaintiff, that 
there were numerous other creditors of 
the defendant and that the sale deed and 
the rent note were executed in collusion 


with the plaintiff to defraud the creditors. 


Learned counsel for the defendant refer- 
red to the decision of the Supreme Court 
in Immani Appa Rao v. Gollapalli Rama- 
lingamurthi, AIR 1962 SC 370 in which 
ft was held as follows: 


“Where both the transferor and the 
fransferee were in equal fraud in carry- 
ing out the transfer to defraud the cre- 
ditors of the transferor and the fraud 
contemplated has been carried out, but 
the possession remains with the trans- 
feror, in a suit by transferee for posses- 
sion, it is open to the transferor to ‘plead 
fraud and the absence of consideration. 


In such a case there can be no 
question of estoppel for the obvious. rea- 
son that the fraud in question was agreed 
to by both the parties and both parties 
have assisted each other in carrying out 
the fraud. When it is said that a person 
cannot plead his own fraud it really 
means that a person cannot be permitted 
to go to a Court of Law to seek for its 
eoan and yet base his claim for the 
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Court’s assistance on the ground of his 
fraud. 

In considering which of the conflict- 
ing Maxim, ...........000 should be applied, 
the approach of the Court must be con- 
guoar solely by considerations of pub- 
lic policy. 


In this case the paramount considera- 
tion of public interest requires that the 
plea of fraud should be allowed to be 
raised and tried. and if it is ‘upheld the 
estate should be allowed to remain where 
it rests. The adoption of this course is 
less injurious to public interest than the 
alternative course of giving effect to a 
fraudulent”. 


6. Whether or not the principle 
underlying. the above decision will apply 
to the present case is to depend on the 
finding of the trial Court after both the 
parties would ‘have led evidence on the 
issues which have been framed in the 
suit. But I have no doubt in my mindi- 
that in view of the pleadings of the de- 
fendant in the present case he is not 
estopped from leading evidence to show 
that the sale deed and the rent note are 
fictitious documents which were execut- 
ed as a result of collusion between the 
plaintiff and the i to defraud the 
creditors of the latter, 


The revision application fs ac- 
ae allowed, the finding of the 
learned Munsif on issue No. "5 is set aside 
and the issue is decided in favour of 
the defendant, ` 


8. In the circumstances of the case 
T leave the parties to bear their own 
costs of this revision application. The 
Fd order passed in the case is vacated. 
Let the record be sent to the trial Court 
imm tely with a direction that the 
suit shall be disposed of expeditiously. 


Application allowed. 
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Tkramul Haq Shah. Appellant v. The 
Board of Rajasthan Muslim Waqfs and 
others, Respondents, 


Civil Special Appeal No. 99 of 1972, 
D/- 4-12-1972 against order of Single 
Judge of this Court in C. W, P. No. 202 
of 1970, D/- 30-3-1972, 


Index Note:— (A) Mahoniedan Law 


«= Wakf — Khankah — Concept of. 


Brief Note:-— (A) A Khankah is a 
Muslim monastery or a religious institu- 
tion where Dervishes and other seekers 
after the truth congregate for religious 
instructions and devotional exercises. It 
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is a muslim religious institution for in- 
structions of people in the faith of Islam. 
(Para 8} 

There is no hard and fast rule in 
fhe mode of evolution of the springing up 


of the institution of a Khankah. Each 
ease has to be judged on its own facts with 


its own history and background so as to 


find out whether the institution in ques- 
tion can be treated as a (Case 
law discussed), (Para 8) 


Index Note:—: (B) Mahomedan Law 
— Wakf — Khankah — Sajjadanashin == 
Status of. 


Brief Note: (B) Saijjadanashin of a 
khankah enjoys a unique position and 
his status is just analogous to a mahant 
of a Hindu Math who exercises both re- 
ligious and secular powers of management 
over the institution. He is a spiritual 
superior in whom reside all powers of 
the institution as its head but the same 
cannot be said for sajjadanashins of other 
Muslim religious institutions. (Case law 
discussed), . (Paras 7, 9) 


All sajiadanashins are not necessari« 
Iy the mutawallis of the properties of 
the institutions as the offices in such ins 
stitutions are distinct and different. _ 
(Para 9) 
Index Note:— (C) Constitution of 
India, Art. 226 — Certicrari — Questions 
requiring investigation into complicated 
questions of fact and recording of evi- 
dence cannot be decided in writ proceed- 
ings. | 
Brief Note:—- (C) Where there is a 
controversy between the parties on the 
question as to whether the institution in 
question is a khankah and the petitioner 
enjoys a unique status as that of a 
sajiadanashin of khankah and the rules 
of primogeniture and succession have been 
seriously contested, the High Court will 
not enter into these controversial ques- 
tions requiring investigation into com- 
plicated facts and recording of evidence, 
AIR 1959 SC 942, Rel, on, 
(Paras 10 to 12) 


Cases Referred : Chronological Paras 
ATR 1959 SC 942 = 1959 Supp (2) 
SCR 583, Moti Das v. S. P. Sahi pin 
ILR (1938) Bom 184. Mahomed 
Oosman v. Essak Salemahomed 8 


AIR 1922 PC 123 = 48 Ind App 

302. Vidya Varuthi Thirtha 

Swamigal v. Baluswami Ayvar ¥ 
AIR 1922 PC 384 = 44 Mad LI 

149, Khwaja Mohummad Hamid 

v. Mian Mahmud g 
1904) 6 Bom LR 1058, Zoolekha 2 

Bibi v. Syed Zynul Abedin 3 
{1893) ILR 20 Cal 810. Mohiuddin 

v. Sayiduddin 7.8 
4892) ILR 19 Cal 203, Piran v. 

Abdul Karim : g 


Ikramul Haq v. Muslim Waqfs Board (Johi J} A.LE. 


= C, L. Agarwal with R., S, Kejriwal, 
for Appellant; Hasti Mal Parikh, for Rese 
pondents. 


_. JOSHI J.:— This is a special appeal 
directed against the judgment dated 30th 
March, 1972 of the learned Single Judge 
whereby he dismissed the writ petition 
of the appellant who prayed for the 
quashing of the order of the Waafs Board 
dated 15th January, 1970 constituting a 
committee to advise the appellant for the 
management of the property and sub- 
stantially curbing his powers of manages 
ment of the Waafs in question, 


2. The case as set up by the ap- 
pellant in his writ petition is that the 
Waaf in question is situate in Jaipur City. 
outside the Ghat Gate. This Waqf was 
originally founded by Miskeen Shah. the 
ancestor of the appellant and is known 
as “Miskeen Shah Ki Dargah”, In the 
Dargah compound there is a mosque a 
garden and a well besides other proper- 
ties which need not be mentioned in 
detail here. Hazrat Ghulam Mohd, Shah 
alias Miskeen Shah who will be hereafter 
called “Miskeen Shah” came from 
Kashmir and settled down in Jaipur City 
about 130 years ‘back. He rose to emin= 
ence by his religious piety and personal 
sanctity and attracted a large number of 
followers from the rank and file A 
State grant of 12 bighas was made in 
favour of Miskeen Shah by the erstwhile 


‘ruler of Jaipur for his secluded living 


and meditation. After his death Miskeen 
hah was succeeded by his only som 
Zahiruddin Shah who became Sajjada= ` 
nashin-cum-Mutawalli of the Dargah. The ` 
erstwhile ruler of Jaipur granted two 
villages in Jagir to Zahiruddin Shah, 


Zahiruddin Shah was succeeded by his 


eldest son Mazhar Hag Shah in the office 
of Sajjiadanashin. the death of 
Mazhar Haq Shah the office of Sajjada- 
nashin-cum-Mutawalli devolved upon his 
only son Fazle Haq Shah. As both Mis- 
keen Shah and Zahiruddin Shah had been 
granted property by the former State of 
Jaipur the Matmi proceedings were also 
sanctioned in favour of the respective 
successors. Fazle Haq Shah died on 24th 
February, 1964 and the appellant is his 
son. - 


The appellant claimed fo be the 
Sajjadanashin-cum-Mutawalli of the 
Dargah being the only son of the last 
incumbent namely Fazle Haq Shah. His 
contention in the writ petition is that 
since the foundation of the Dargah, suca 
cession to the office of Saifadanashin= 


‘eum-Mutawalli devolved upon the eldest 


son of the last incumbent of the office of 
Sajjadanashin-cum-Mutawalli under. the 
rule of primogeniture governing such suce 
cession. He also contended that the last 
incumbent had nominated and appointed 
him as his successor. He therefore cone’ 
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tended that as per the custom and usage 
governing succession to the office of the 
Sajjadanashin-cum-Mutawalli he was 
nominated by the last incumbent, his 
father Fazle Haq Shah on 30th_March, 
1949, the date of the ‘Urs’ of Miskeen 
Shah before the congregation of several 
Citizens of Jaipur City. followers and 
others, who had assembled on that oc- 
casion, to be the next Sajjiadanashin- 
cum-Mutawalli after his death It has 
been alleged in the petition that on the 
death of his father the appellant became 
the Sajjadanashin-cum-Mutawalli by vir- 
tue of the rule of primogeniture as also 
under the nomination and declaration 
made by his father during his lifetime 
before a congregation. 


Tg has ‘also been alleged that his suc« 
cession as Safjadanashin-cum-Mutawalli 
has been recognised by the congregation 
of his followers and on the third day 
ceremony after the death of his father 
the followers had in token of accepting 
him as Saijadanashin offered ‘Nazars’, 
Later on, he had also been recognised as 
Sajjad -cum-Mutawalli by the Cols 
lector, Jaipur and Assistant Commis- 
sioner, Devasthan in connection with the 
payment of annuity in lieu of the re- 
sumption of Jagir Sich had been grant- 
ed by the former Jaipur State and that, 
even the Secretary of the Board of 
Waafs in his letters exbibits 8 and 9 had 
admitted him to be the Sajjadanashin- 
cum-Mutawalli of the Dargah. The case 
ef the appellant further is that on the 
death of his father although he had be- 
come the Sajjadanashin-cum-Mutawalli 
of the Dargah in question the respondent 
No. 1. the Board of Muslim Waafs tak- 
ing note of the complaint by one Ghulam 
Mohiuddin appointed receiver of the 
Waaf in question on 9-11-1964 and on 
the application of some Muslims of Jai- 


pur has illegally appointed a committee. 


for the management of the Dargah. This 


‘ order is dated 8th November. 1969, Under. 


this order the respondent No. 1, the 
Board of Waaqfs. has constituted a com< 
mittee of five persons including the ap- 
pellant and has restricted the power of 
the appellant in the panakna pi the 
properties in such a manner he has 
been reduced to a nonentity. 


It will be profitable here to give the 
gist of the order passed by the Board of 
Waatfs which is contained in Exhibit 28. 
Under Ex. 28 the Board of Waafs ap- 
pointed a committee of five persons and 
the appellant was made the Chairman of 
the Committee. One Mohd. alias Johri 
was appointed as Secretary of the com- 
mittee while Abdul K. Thekadar of 
Aimeri Darwaza wes appointed as Trea- 
surer of the committee. The decision of 
the committee was to be by majority and 
the same would he binding upon the ap= 


Tkramul Haq v. Muslim Waafs Board (Joshi J. 


[Prs, 2-4] Raj. 59 


pellant. The secretary was to realise the 
rents and was to maintain the account 


- pod to deposit the money so realised in 


a bank in the account to be opened in 
the name of the committee. The draw~ 
ing authority under the said order was 
conferred upon the appellant and the 
treasurer jointly. The appellant was to 
have a separate meter for the water and 
the electricity to be consumed at his 
place of residence, This order was com- 
municated to the appellant in pursuance 
of a detailed order passed by the Board 
on 8th November, 1969 which is Ex, A/10 
on the record. The appellant challenged 
the appointment of the aforesaid com- 
mittee in the writ petition inter alia on 
the ground that there was no vacancy 

the office of the Mutawalli and the 
Board had no jurisdiction to pass the 
impugned order Ex 28 whiih was tanta- 
mount to a substantial interference in 
the appellant’s right to manage the pro- 
perty. He also prayed for quashing the - 
order and removing the receiver who 
had been appointed on the application 
by one Ghulam Mohiuddin and also for 
restoration of the property to him for 
management, 

3. In answer to the writ petition 
the respondent No. 1 asserted that the 
office of the Mutawalli had fallen vacant 
on the death of Fazle Haq Shah The 
stand taken by the Board is that the ap- 
pellant was not the Sajjadanashin-cum- 
Mutawalli of the aforesaid Dargah and 
that the succession to the office of the 
Sajijadanashin-cum-Mutawalli was not 
governed by the rule of primogeniture. 
The Board contended that the Saijjada- 
mashin could be nominated by the last 
Incumbent with the consent of the follow- 
ers and Murids of Miskeen Shah and the 
Board had power to appoint a committee 
under Section 15, Section 42 and S. 43 
of the Muslim Waafs Act, 1954 (herein- 
after called the ‘Act’). The Board also 
denied the nomination of the appellant 
as Saijadanashin-cum-Mutawalli by his 
father. It also denied that the ‘appellant 
had ever taken the charge of the Muta~ 
walliship and had come to be in posses- 
sion of the property. The Board no- 
where denied that the office of the Saj jada. 
nashin and Mutawalli combined in one 
and the same person. The further plea 
of the Board is that the points raised in 
the writ petition involved the investiga- 
tion into complicated questions of fact 
which could not be gone into in this writ 
petition and the same was, therefore, noù 
maintainable. 

å. The learned single Judge after 
taking notice of the various documents 
brought on the file recorded a finding 
that. according to the practice and usage 
of this shrine the appellant after the 
death of his father Fazle Haq Shah who 
was the last incumbent of the shrine, 
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succeeded to the office and that there was 
no vacancy in the office of Mutawalli and 
the question of taking proceedings by the 
Board for appointment of the Mutawalli 
in the office did not at all arise. The 
learned single Judge while construing the 
order Ex. 28 came to-the conclusion that 
the appellant was only recognised as 
Mutawalli and there was no question of 
his appointment under that order and 
that the committee was only appointed 
to assist in the management of the 
Dargah property. The learned | Judge 
however declined to interfere with the 
order in his extraordinary jurisdiction 
under Art, 226 on the ground that the 
Waafs property vested in the Board and 
the Board had jurisdiction to constitute 
a committee and the order was sustain- 
able in view of the provisions of Sec. 15 
and Sec. 43 (2) of the Act and therefore 
was within its jurisdiction. The learned 
Single Judge further held that in the 
prayer clause the appellant challenged 
only a part of the impugned order name- 
ly constitution of the committee only and 
not the one with regard to the Mutawalli- 
ship of the appellant and that the im- 
pugned order being unseverable could no? 
be quashed without there being a prayer 
for quashing the whole of the order. 
Consequently the Tearned Single Judge 
dismissed the writ petition of the ` ap- 
pellant. It is in these circumstances 
that the appellant has come before thìs 
Court by way of special appeal. 

5. Mr. Agarwal: the learned coun= 
sel for the appellant in the course of his 
argument took up the stand that institu- 
tion in question was a Khankah and the 
Sajjiadanashin of such an institution is 
not only a spiritual preceptor but also a 
procurator of that institution and has ex+ 
clusive right of management. He con- 
tended that the Sajjadanashin of a 
Khankah enjoyed a unique position and 
his status is just analogous to a ‘Mahant' 
of a Math. In him both the offices of 
Mutawalli and Sajjadanashin are com- 
bined and so to say he is a spiritual 
superior with exclusive right of manage- 
ment of the properties of the institution. 
He has a right to discharge’ spiritual 
functions and that of the management as 
well. His attack was that the learned 
Judge having categorically held that there 
was no vacancy in the office of the 
Mutawalli, the Board had no jurisdiction 
to foist a committee on the appellant 
so as to reduce him to a nonentity with- 
out any effectual say in the management 
of the Dargah properties. 

He further submitted that the order 
fm question even if it be taken to be an 
administrative order was not within the 
competence of the respondent No. 1, as 


the respondent No. I could only act with-. 


in the framework of the Act which did 
not confer upon the respondent any power 
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. which could 


A.LE 
_of interference in the discharge of the 
` functions of the appellant as the Saijada~ 
nashin-~cum-Mutewalli, other words 
the argument of, the learned counsel in 
this regard is that the order passed by 
the respondent No. 1 suffers from a 
patent lack of jurisdiction and as such 
the same deserves to be quashed. He 
further submitted thet the learned 
Single Judge had fallen into a grave erron 
when he held that the impugned order 
mot having been challenged in its en= 
tirety. no writ could be granted in 
favour of the appellant. It was submit- 
ted that the impugned order related ta 
the recognition of the appellant as Muta- 
walli which office the appellant was al- 
ready holding under the custom and usage 
and under the nomination made by the 
last incumbent of the institution and 
therefore no accasion could arise for 
g for any prayer in that behalf. 


6. Mr. Hasti Mal on behalf of the 
respondent in the first instance urged 
that the learned Single Judge was in 
error in holding the appellant to be the 
Sajjad anashin-cum-Mutawalli of the ine 
stitution in question. He submitted thaf 
the documents upon which the learned 
Judge had come to a finding in favoun 
of the appellant are not at all decisive 
of the fact in question and in view of 
the categorical denial by the Board the 
matter required investigation of facts 
not be done in the wri# 
petition, He therefore urged that the 
learned, Judge could not record such a 
finding without any sufficient materials 
on the record. His next contention was 
that nowhere the appellant had pleaded 
that the institution in question was a 

Khankah and a new case could not be 
allowed to be made in this appeal. He 
therefore urged that the appeal deserves 

to be rejected on that score alone. His 
Cae contention was that the manage- 
ment of the Waqfs property under the. 
Act vested in the Board under Section 15 
of the Act and that the Board was with~ 
in its competence to constitute a com- 
mittee for the management of the Waafs 
property as the office of the Mutawalli 
had fallen vacant. It was also contend- 
ed by him that the learned single Judge 
was right in holding that the impugned 
order was an a trative. order and 
the same could not be interfered with 
under Art. 226 of the Constitution as it 
was well within the jurisdiction of the 
Board, in view of the powers conferred 
upon it by the Act. 


7. The principal argument of Mr. 
Agarwal is that the institution in ques- 
tion has the attributes of a Khankah and 
the appellant being its Sajjadanashin en-~ 
foys a unique position. He combines the 
office of both Mutawalli and a spiritual 
preceptor, The learned single Judge has 
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held him to be a Sajjadanashin on the 
basis of the documents on the record and 
therefore there was no question of ap- 
pointing the committee to interfere in his 
right of exclusive management. In order 
to examine this argument it will be in 
the fitness of things to examine the -con~ 
cept of Khankah as known to Muslim 
law. In this regard Mr, Agarwal refer- 
wed to us Piran v. Abdool Karim. (1892) 
ILR 19 Cal 203; Mohiuddin v. Sayiduddin. 
{1893) ILR 20 Cal 810; Vidya Varuthi 
Tirtha; Swamigal v. Baluswami Ayyar, 
AIR 1922 PC 123 and Khwaja Mohummad 
Hamid v. Mian Mahamud. AIR 1922 PC 
384. We have perused these authorities. 
All these authorities relate to the posi- 
tion of a Sajjiadanashin of a Khankah 
where Sajjadanashin has been held as a 
central figure in the institution having 
powers both of Mutawalli and Sajjada- 

i The authorities also lay down 
the mode of succession to the Khankah 
on the death of the last incumbent. It 
has been laid down that after the death 
of the last incumbent the spiritual line 
extends to the number of Sajjadanashins, 
who are generally members of his fami- 
ly chosen by him and according to the 
direction given by him and failing that 
are chosen by his followers and murids, 
In a word, his position has been held to 
be just analogous to that of a Mahant of 
a Hindu Math who exercises both reli- 
gious and secular powers of management 
over the institution. So far as this posi- 
tion of law is concerned it is well settled 
by the authorities cited above. 


. 8 Tt, however, remains fo be 
seen whether the institution in question 
has got all the attributes of a ah 
It is obvious from the record that no- 
where in the pleadings in the writ peti- 
tion, the institution in question has been 
alleged to be a Khankah. Mr. Agarwal, 
however, submitted that from the facts 
narrated in the writ petition and also 
from the fact that the appellant has been 
held to be a Sajjadanashin all the attri- 
butes of Khankah could be easily spelt 
out -from his pleadings and there was no 


reason to hold it otherwise. Mr. Hasti- 


Mal on behalf of the respondents has 
contested this position and denied em- 
phatically that the institution in question 
is a Khankah. Mr. Agarwal relied upon 
the observations of Ameer Ali, J. in his 
celebrated judgment reported in: ‘ (1893) 
ILR 20 Cal 810 wherein the history of 
evolution of a Khankah in general has 
been given as follows:— . 


“These Khankahs exist in all parts’ 


of India and, so far as can be gathered 
from the works relating to them, have 
come into existence under the following 
circumstances:— A dervish or a Sufi of 
particular sanctity has settled in some 
locality: so long as he has not attained 
sufficient importance, his place, of abode 
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is called a takia or astana according to 
his position in public estimation. His 
Dious life and teachings attract public 
notice, disciples gather round him. and 
a place is constructed for their lodgment, 
and the -humble takia grows into a 
Khankah. After his death his grave be~ 
came a shrine and an object of pilgri 
mage, not only for his disciples, but for 
people of distant parts both Hindu and 
Mahomedans. The process of develop-+ 
ment indicated here is observable in the 
very khankah which forms the subject 
of dispute in the present case”, 


f Relying upon these observations Mr, 
Agarwal submitted that the institution in 
question is undoubtedly a Dargah which 
fact has not even been denied by the 
respondents. It cannot be gainsaid that 
the institution in question is a Dargah 
but all Dargahs are not Khankahs. A 
Khankah is a Muslim monastery or a re- 
ligious institution where Dervishes and 
other seekers after the truth congregate’ 
for religious instructions and devotional 
exercises. It is a Muslim religious in- 
stitution fer instructions of people in th 

faith of Islam. We have therefore to 
see what is the real nature and character 
of this property and its origin and how 
and by whom it came to be founded. In 
this connection it will be useful to quote 
the observations of Tyabji, J. made in 
Mahomed Oosman v. Essak Salemahomed 
Vanjara, ILR (1938) Bom 184, Tyabji, J. 
while discussing the concept of ‘Dargah’ _ 
and ‘khankah’ has said: 


“In any case. the dargah in its real ` 
significance of a tomb, is an institution 
in a very different sense from the sense 
in which mosques or khanqahs are spo- 
ken of as institutions. Speaking of a 
dargah as an institution where merely 
the tomb is referred to, is apt to cause 
an oversight. of the fact that the dargah 
strictly consists of the tomb alone. It is 
only a reverential mode of speaking of 
the tomb of a haly person. And a tomb 
n te nature sA rac be such a nucleus 
of human activity as a mosque or a 
kihanaah’ a library or a madarsa”, 


Discussing the stages of evolution of In 
stitution like hankah ` and mosque 
Tyabji, J. in the same judgment has ob« 
served as follows:— > 

“The stage of progress until, on the 
one hand. the tomb attains the status of 
a dargah or shrine. and until, on the 
other hand. institutions like khanqahs or 
mosques spring up in its vicinity, are re- 
flected in the administration of the group 
of institutions considered as a whole. 
The person exercising authority, the 
methods of exercising authority and the 
objects of exercising it, all depend on 
conditions existing at the time when the 
institution requiring administration spr- 
ings into being, or (as in the case of the 
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tomb) attains by slow growth its full 
stature as a shrine The events may 
start at one end or at the other: (1) the 
first to come into existence may be the 
tomb, or (2) before there is a shrine, a 
kharidah or mosque may have been 
founded. If the latter is the case (as 
contemplated by Lord Cave) then the 
upkeep of the tomb and the use to which 
the offerings are put are naturally at- 
tended to from the start by the muta- 
wallis or Sajjadanashins (whatever their 
appellation) charged with the adminis- 
tration of the pre-existing mosque or 
Khanqah. But if the first to come into 
existence is the tomb. and the mosque 
or khanaah arises subsequently, then 
there may be a preliminary stage — a 
stage during which there is a bare tomb 
not yet recognised as a saints’ tomb, nof 
yet venerated by a considerable body of 
the public as a shrine or as having the 
status of an object fit for endowment. 
There is no propriety over a tomb; 
Muhammadan law does not recognise it 
as an object of ownership. There can 
therefore be no one in the position of a 
mutawalli or trustee while there is mere- 
ly a tomb not recognised and venerated 
as the tomb of a saint. Then, later on 
the position becomes altered. A real in- 
stitution Hike a mosque is founded. The 
second stage may then be considered to 
be reached. A mutawalli is now neces- 
sary. By this time the tomb has, ex 
concessis, attained celebrity and impor- 
tance: having done so, it has become a 
shrine, and is now a quasi-institution. 
One material effect of this second stage 
in the history of the tomb may be that 
the offerings are no more negligible, 
They require to be administered, ie. 
after providing for the upkeep of the 
tomb a surplus is left which must be 
put to uses that are charitable im ac- 
cordance with Islamic motions”. 


It will appear from the observations 
extracted above that there is no hard and 
fast rule in the mode of evolution of the 
springing up of the institution of a 
Khankah and it is difficult to take it for 
granted on the authority of (1893) ILR 20 
Cal 810 that there is a uniform and rigid 
rule of development of Khankahs. Their 
Lordships have said in general terms how 
the Khankahs came to spring up in 
India but each case will have to be 
judged on its own facts with its own 
history and background so as to find out 
whether the institution in question could 
be treated as a Khankah. This is a ques~ 
tion of fact which has been seriously dis- 
puted by the learned counsel for the res- 
pondents and we feel unable to decide 
it in a satisfactory Sur era evis 


dence being examined in this behalf, 


9. Mr. Agarwal strenuously urged 
that the fact that the appellant has been 
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admitted by the Waafs Secretary as @ 
Sajjadanashin and in view of the finding 
of the learned Single Judge the institu~ 
tion in question should be taken to be a 
Kh We appreciate the anxiety of 
Mr. Agarwal for the institution in quesa 
tion being treated as a Khankah because 
there is a great difference between the 
powers and status of a Sajjadanashin of 
a Khankah and those of other Muslim re+ 
ligious institutions. The Sajjadanashim 
of a Khankah obviously enjoys the unique 
position being a spiritual preceptor and 
a Mutawalli, In a word, he is a spiritual 
superior in whom reside all powers of 
the institution as its head but the same 
could not be said for Sajjadanashins of 
other institutions. Reference in this cons 
mection may be made to Zooleka Bibi v. 
Syed Zynul Abedin, (1904) 6 Bom. LÈ 
1058 where Tyabji, J. after reviewing 
the authorities in Piran v. Abdool Karim 
has observed as follows:— 

“I refer to this case also to show the 
difference between a Mutawalli and a 
Sajjadanashin, The former is a secular 
officer, while the latter is a spiritual 
teacher 

The difference between a Sajjada- 
mashin and Mutawalli is distinctly pointed 
out in these cases. A man may be a 
Sajjadanashin without being a Mutawalli 
and a Mutawalli without being a Sajjada- 
mashin. These are two different offices 
although they may be combined some 
times in one individual”. 

It will thus appear that all Sajiade- 
mashins are mot necessarily the Muta- 
wallis of the properties of the institutions 
as the offices in such institutions are dis- 
tinct and different, Therefore merely be- 
cause the appellant has been held to be 
the Sajjadanashin by the learned Single 
Judge cannot be taken to be sufficient to 
hold the appellant to bea Sajjadanashin of 
a Kh in whom the offices both of 
Sajjadanashin and Mutawallis are rolled 
into one. In order to hold the appellant 
a Sajjadanashin enjoying unique position 
as that of a Khankah investigation into 
facts as to'the nature and real character 
of the institution is absolutely necessary 
so as to determine whether the institu- 
tion in question fulfils all the require- 
ments of a Khankah. This can be only 
done after investigation into facts by ex- 
amining evidence if any. Such compli- 
cated questions of fact buried in the 
origin, development and character of an 
institution and its offices, in our opinion, 
cannot be satisfactorily decided in the 
exercise of the extraordinary jurisdiction 
of this Court. 

The learned Single Judge was 
conscious of this fact buf he has ap- 
proached the matter on the assumption 
thet the offices of Sajiadanashin and 
Mutawalli being combined in one since 
the foundation of the institution there 
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could be mo occasion for a vacancy in 
the office of Mutawelli. As already point- 
ed out the office of Sajjadanashin and 
that of .Mutawalli ere of different nature 
— one being temporal while the other 
being the secular. The office of the 
‘Mutawalli is not heritable in absence of 
instruments of the Waqf with a direction 


to the contrary, Even if it is assumed: 


that the appellant is the Sajjadanashin of 
a Dargah — that fact alone cannot 
necessarily lead to the conclusion that he 
is the Sajjadanashin of a Khankah. 


10. TE was contended that af any 
rate Fazle Haq Shah had executed a 
document in the year 1949 nominating 
the appellant as the Mutawalli. It was 
further contended that the custom and 
usage support the appellants con~ 
tention. The learned counsel for the res- 
pondents has denied the existence of such 
a document and so also the fact of nomi« 
mation under the document of 1949 as 
well as the rule of inheritance in regard 
to devolution of the office of Mutawalli. 
Tt is a settled proposition of law that the 
Mutawalli could appoint his successor 
while on his death bed, in absence of a 
direction in the instrument of Waqf to 
the contrary. The nomination by him 
while he is in health is not warranted 
under the Muslim Lew. Admittedly 
Fazle Haq Shah died in the year 1964 
and he could not be taken to be on the 
death bed-when the instrument of nomi~ 
mation of a Mutawalli is alleged to have 
been made by him in favour of the ap- 
pellant without any proof as to his con- 
dition of his health. The rules of pris 
mogeniture and succession by inheritance 
have been seriously contested and these 
facts also involve investigation into the 
complicated questions of fact which, in 
our opinion, cannot be made in the pro- 
ceeding under Art. 226 of the Constitu« 
tion. The rule of primogeniture has also 
been denied by the respondents on the 
ground that Zahiruddin Shah was not 
the son of Hazrat Miskeen Shah. ‘This 
also involves a controversy relating to 
the facts. Again, the appellant has al- 
Jeged that the institution in question is 
a ‘Waqf al aulad’ whereas the respond 


ents have asserted that it is a waaf ‘Alalx 
11. AWW ‘the controversies listed 


above which are relevant for determina~ 
tion of the points in issue. In our opin- 
ion, involve investigation into complicat- 
ed facts and recording of evidence and 
such investigation could not be under- 
taken in writ proceedings. In this con~ 
nection we may refer to Mahant Moti 
Das v. S., P., Sahi, AIR 1959 SC 942. In 
that case there was a controversy as to 
whether the trusts in that case were 
public or private. Their Lordships re- 
ffused to investigate such question which 
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required investigation of complicated facts 
and recording of evidence, 


12. In view of what we have said 
it is very difficult for us to come to a 
conclusion as to the falling of vacancy 
in the office of Mutawalli without getting 
the matter investigated into in details 
which is not possible under Art, 226 of 
the Constitution. Likewise it is equally 
difficult for us to hold that the institu- 
tion in question is a and that 
the appellant enjoys a unique status of 
that of a Sajjadanashin of a Khankah. 
The determination of these questions re- 
quire investigation into complicated ques- 
tions of fact and recording of evidence. 
We, therefore. are of the opinion that 
the appeal should be dismissed on this 
ground alone, i 


13. We may now briefiy deal with 
another question raised before us that the 
Board had no jurisdiction to interfere 
with the management of the appellant ` 
by an administrative order, Mr. Hasti 
Mal says that the administrative order 
could mat be challenged by way of a 
writ as it has been passed by a statu- 
tory body. I£ the statutory body travels 
beyond its jurisdiction, then, in our ` 
opinion, this Court could interfere even 
if it was an administrative order which 
suffered from a patent lack of jurisdic- 
tion, but all these points need not be 
decided in view of what we have said 
above and we do not commit ourselves 
to any positive finding, Likewise we 
meed not express any opinion on the - 
point that the writ is not mairrtainable 
for want of a prayer for quashing the 
impugned order in:its entirety. 


. 14 in view of the above discus- 
sions we are unable to grant any relief 
to the appellant and dismiss. the appeal 
though on different grounds. 


15. In the result we dismiss the 
appeal, but looking to the circumstances 
of the case we leave the parties to bear 


their own costs, 
Appeal dismissed. 
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deceased, being sapindas of the third 
category, would succeed the deceased 
equally and it would make no difference 
that two of the brothers were living 
‘separately and that one of the brothers 
was living jointly with the deceased. 


Brief Note-— (A) Dayabhaga recogni~ 
ses only one mode of devolution, namely, 
succession. It does not recognize the 
rule of survivorship even in the case of 
foint family property. The reason is that 
while every member of a Mitakshara 
foint family has only an undivided in~ 
terest in the joint family property, a 
member of a Dayabhaga joint family 
holds his share in quasi-severalty. so that 
it passes on his death to his heirs as if 
he was absolutely seized thereof, and not 
to the surviving coparceners as under the 
Mitakshara law. 


Thus in absence of sapindas of the 
first and second category all brothers of 
the deceased, being sapindas of the third 
category would succeed the deceased 
equally. It would be erroneous and con- 
trary to law of inheritance recognised by 
Dayabhaga system to say that one of the 
brothers who was living jointly with the 

- deceased would be the sole heir by sur- 
vivorship. For the purpose of succession 
it would be immaterial that two of the 
brothers were living separately, and if 
would not make any difference that one 
of the brothers was living jointly with 
the deceased. So also the fact that joint 
family property was partitioned eady, 
would be of no consequence and would 
not affect the order of succession of the 
ee (Para 10} 


dex Note: (8) Contract Act 
1972) S. 45 — Suit for ejectment and 
recovery of rent by a co-mortgagee-lessor 
alone, instituted after the death of the 
other co-mortgagee-lessor, would not be 
maintainable without impleading the re- 
presentatives of the deceased co-mort- 
gagee-lessor. AIR 1956 Bom 264; AIR 
1950 Ali 598 (FB), Rel. on. (Paras 11, 14) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 264, Rama Motibhail 
v. Dalwadi Toopu Rama 
(ATR 1950 All 598 = 1950 Ah LJ 
632_(FB), Rameshwar Bux Singh- 
v. Ganga Bux Singh £2 


N. M. Kasliwal, for Appellant; P., N. 
Dutt, for Respondents. 


JUDGMENT:—— This is a second ap- 
peal by the defendant, Mool Chand, 
egainst whom a decree for Rs. 1,209/- as 
arrears of rent and for ejectment from 
the suit premises was passed by the Civil 
Judge, Jaipur City and upheld in appeal 
by the District Judge, Jaipur City. 


2. Mool Chand defendant is the 
owner of the house F-150 in residency 
area of the C-scheme, Jaipur, He morts 
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gaged this house with possession 

registered mortgage deed dated 12- x ™958 
with Prasad Dass Banerjee and his 
brother Narain Dass Banerjee for a sum 
of Rs. 15999/-, By a separate document 
of the same date Mool Chand was ac~ 
cepted as a tenant on a portion of the 
said house. The defendant thus continu- 


‘ed to be in possession of that part of the 


house, A rent note (Ex. 1) was executed 
and the mortgagor agreed to pay Rs. 93/« 
p.m as rent for the said part of the 
house, Mool Chand paid the rent for 
two months, upto 12-11-1956. By the 
rent note Ex. 1 the period of tenancy was 
fixed for a period of one year. It was 
also agreed that if the rent was not paid 
for a period of four months, the mort« 
fagor will be liable to be evicted from 
the suit premises, Prasad Dass died in- 
testate and without leaving an issue on 
4-4-1957. Mool Chand having not paid 
the rent after 12-11-1956. Narain Dass 
served him with a notice asking him to 
quit the suit house by 12-11-1957. Mool 
Chand did not vacate the suit house and, 
therefore, Narain Dass instituted the suit 
out of which this appeal has arisen. on 
23-12-1957 in the Court of Civil Judge 
Jaipur City, He claimed Rs, 1,209/. as 
arrears of rent and mesne profits at the 
tate of Rs. 93/- p.m. from 12-11-1956 to 
2-12-1957 and the eviction of the de- 
fendant on the ground of default from the 
suit house, — 


3. The suit was resisted by Mool 
Chand. He admitted the mortgage and 
having executed the rent-note. His plea, 
however. was that on 13-1-1957 he paid 
an amount of Rs. 11,000/- towards the 

principal amount of the mortgage and 
Ra 186/- Howards rent for two months 
due from him. He also produced agree 
ment Ex. A-L and receipt Ext. A-2 alleg- 
ing that they were executed by Prasad 
Dass. On the basis of these two docu- 
ments it was alleged that Prasad Dass 
agreed not to charge rent for the suit 
house in future, It was, however. ad- 
mitted that the only amount payable by 
him towards the mortgage money is the 
sum of Rs. 4,999/~. Another plea. raised 
by him was that Prasad Dass having died 
Narain Dass alone was not entitled to 
maintain the suit. 

4, The learned Civil Judge who 
fried this suit did not accept the de- 
fendant’s case that he paid the amounf 
of Rs. 11,000/- and Rs. 186/~ towards rent 
and that Prasad Dass had agreed not to 
charge any rent after 13-1-1957. As for 
the plea regarding the maintainability of 
the suit he held that Narain Dass was 
the sole heir of Prasad Dass by survi-~ 
vorship. According to the learned Judge 
Bankim Chandra and Arun Gopal, though 
real brothers of Prasad Dass, were living 
separately and as such had mo right in 
the suit property. And that apart the 
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relinquishment deed Ex. 5 having been 
executed by them on 7-1-1960. the defect 
in the suit, if any. stands removed. The 
plaintiff's suit was accordingly decreed in 
full on 3-1-1961, . 


5. Being aggrieved of this decree, 
defendant preferred an appeal. The 
learned District Judge Jaipur City agreed 
with the conclusions arrived at by the 
learned trial Judge on both the points. 
The defendant’s appeal was dismissed 
vide his judgment dated 6-8-1966. It is 
this decree which is subject-matter of 
challenge before me in second appeal. 
It may be mentioned here that Narain 
Dass plaintiff died during the pendency 
of the first appeal. His legal representa- 
tives were brought on record and they 
were respondents beforé the first appel- 
late Court and are likewise here. 


6. On behalf of the appellant if 
has been: strenuously urged that by the 
document payment of Rs. 11,000/- towards 
mortgage amount is fully established and. 
the agreement Ex, A-1. along with the 
receipt Ex. A-2 having been proved to 
the hilt. the conclusion drawn by the 
Courts below. is not only erroneous, but 
perverse. On the other hand the learned 
counsel for the respondent has supported 
the finding of the first appellate Court. 
Mr, Kasliwal learned counsel for the .ap~ 
pellant has taken me through the evi- 
dence in this.regard, Ex, A-1 is an agree~ 
ment alleged to have been written on 
behalf of Prasad Dass and it purports to 
bear the signatures of Prasad Dass. 
Ex. A-2 is the receipt alleged to have 


been signed by Prasad Dass acknowledg~. 


ing the receipt of Rs. 11,000/- towards the 
mortgage money. To prove these two 
documents Chandra Singh D. W. 2 and 
Noor Mohammed D, W. 3 have been ex 
amined. Both have been labelled as 
. chance witnesses. Mool Chand has also 
examined himself to prove the genuine+ 
ness of these documents. Both the Courts 
have disbelieved their evidence and did 
mot accept the theory set up by the de- 
fendant. After having considered the 
evidence and the circumstances of the 
ease, I am of the opinion that the Courts 
below were right in holding that the 
payment of Rs, 11,000/- was not made. 
I find no cogent reason to disagree with 
the view taken by them. The following 
circumstances of the case deserve men- 
tion. ‘The defendant was in need of 
money for constructing first floor of his 
house and to complete construction work 
on the ground floor. It was only on 12-9- 
1956 he secured the loan of Rs. 15,999/- 
from Prasad Dass and Narein Dass by 
mortgaging the very house with posses- 
sion. According to the mortgagor-defend- 
ant the amount of Rs. 11,000/- was paid 
back to Prasad Dass on 13-1-1957 just 
after four months. There is nothing in 


Mool Chand v. Renuka Devi (Jain 3.3 


[Prs, 4-8] Raj. 65 


the evidence fo bear ouf a convincing 
source from where he managed to get 
that money. That apart there is no 
satisfactory explanation forthcoming from 
the defendant-as to why he thought fit 
to pay a considerable amount of the 
mortgage money to one brother Prasad 
Dass only. He has admitted in evidence 
that Narain Dass was also in Jaipur af 
that time when the payment was made 
to Prasad Dass. He knew it very well 
that the mortgagees were two and the 
loan was secured from both of them. 
Another important reason that has been 
considered by the Courts below is that 
Prasad Dass was mentally deficient. This 
is very well borne out from the evi- ' 
dence. There are good reasons in support 
of the finding arrived at by the Courts 
below. In view of these circumstances I 
am unable to interfere with the finding 
of fact while sitting in second appeal. 


7. ‘Another contention raised by 
the learned counsel for the appellant is 
that after the death af Prasad Dass, 
Narain Dass alone was not entitled to 
sue. Reliance has been placed on the 
provisions of Section 45 of the Contract 
Act. It is submitted that the finding of 
the learned first appellate Court that 
Narain Dass was the sole heir of Prasad 
Dass by survivorship is based on an er- 
rorneous view of law. According to the 
learned counsel there is no dispute that 
Tarapad Banerjee had four sons— Prasad 
Dass, im Chandra, Arun Gopal and 
Narain Dass—and that they are Bengalis 
by origin. Accordingly they will be 
governed by the Bengal School of. Hindu 
Law and the principles of survivorship 
will have’ no application to this case, 
and the fact that Bankim Chandra and 
Arun Gopal were living separately. will 
not affect their right in inheriting pro- 
perty left by their brother Prasad Dass. 
It is argued that all the other brothers 
along with the plaintiff were the heirs 
of Prasad Dass and since the suit has 
been filed by Narain Dass alone without 
impleading Bankim Chandra and Arun 
Gopal, the present suit could not be 
maintained. 


8. In answer to this, submission 
on behalf of the respondent is twofold. 
One, that Narain Dass and Prasad Dass 
jointly acquired the property by mort- 
gage. as such after the death of Prasad 
Dass, Narain Dass alone will become the 


- owner, Two, that by the document. Ex. 5 


dated 7-1-1960 Bankim Chandra and Arun 
Gopal relinquished the rights whatever 
they had in the property left by Prasad 
Dass in favour of Narain Dass. Though 
this relinguishment took place during the 
pendency of the civil suit in the trial 
Court, it is urged, that the document has 
been brought on record and has been 
proved, the Caurt is, therefore, bound 
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fo take notice of this subsequent event. 
According to Mr, Dutt representing the 
respondent, Narain Dass had perfected 
his right on 7-1-1960 when the relinquish- 
ment deed was executed by his two 
brothers Bankim Chandra and Arun 
Gopal and the suit cannot be dismissed 
on the ground that two other heirs of 
Prasad Dass were not impleaded in the 
suit. In support of this contention he 
has cited some authorities. J will deal 
with, these decisions at the appropriate 
stage. Mr. Kasliwal submitted that the 
alleged relinquishment effected by the 
document Ex. 5 on 7-1-1960 by Bankim 
Chandra and Arun Gopal does not relate 
© to the subject-matter of the suit. Ac- 
cording to his reading of the document 
what the two brothers had relinquished 
by the document Ex. 5 is the Prasad 
Dass’s share of the money that the mort- 
gagee was likely to receive on redemp- 
tion. The cause of action in the present 
suit arises from the mortgagees’ rights in 
the ‘mortgaged property as lessors and 
the default in the payment of rent by 
the lessee on the basis of the rent-note 
Ex. 4. He has also disputed the broad 
proposition of law propounded by Mr. 
Dutt that the Court is bound to take 
into consideration, the subsequent events. 
He has no quarrel with the proposition 
to this extent that if there is a subsequent 
change in law or if there is a death of 
one of the parties to the suit the Court 
will have to take notice of that fact as 
it is supposed to settle the dispute in ac- 
cordance with the law as it stands on 
the day it decides the case or settles the 
equities between the parties. He has 
also cited some decisions in support of 
his view, 

9. The first question that arises 
for my determination is as to which 
school of law, was applicable to Prasad 
Dass. It is admitted that forefathers of 
Prasad Dass and Nrain Dass migrated 
from Bengal and family of Tarapad 
Banerjee has been staying in Jaipur for 
a number of years. It is absolutely set- 
fled that the law of succession is, in any 
given case. to be determined according 
to the personal lew of the individual 
whose succession is in question. To 
quote a passage from Mayne’s Hindu 
law, “Prima facie any Hindu residing in 
a particular province of India is held to 
be subject to the particular doctrines of 
Hindu law recognised in that province 
local law. It becomes the personal law, 
and part of the status of every family 
which is governed by it; consequently 
where any such family migrates to an- 
other province governed by another law, 
it carries its own law with it. Of course, 
if nothing is known about a man except 
that he lived in a certain place. it will 
be assumed that his personal law is the 
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law which prevails in that place, In 
that sense only is domicile of importance. 
But if more is known then in accordance 
with that knowledge, his personal law 
must be determined, unless it can be 
shown that he has renounced his original 
law in favour of the law of the place to 
which he migrated”. So great is the 
tenacity with which Hindus hold to their 
ancient usages and follow their ancient 
traditions and customs that mere length 
of time in itself makes no difference. In 
the present case Narain Dass’s family 
admittedly migrated from Bengal, it 
must be presumed that it carried its per- 
sonal law with it when it migrated to 
Jaipur. a place in Rajasthan. It is also 
not disputed by Mr. Dutt that Davabhaga. 
system of law prevailed in Bengal. ac- 
cordingly I have no difficulty in holding 
that the family of Tarapad Banerjee will 
be governed by Dayabhaga school of 


Hindu law. 

10. Prasad Dass died-intestate and 
without leaving an issue or widow on 
4-4-1957. Dayabhaga system of inheri- 


tance will apply to his case. Dayabhaga 
recognised only one mode of devolution, 
namely, succession. It does not recognize: 
the rule of survivorship even in the case 









he was absolutely seized thereof. and no 
to the surviving coparceners as under the 
Mitakshara law. Now succession accord- 
ing to Dayabhaga school is governed by 
the capacity for conferring spiritual bene- 
fits on the deceased. The foundation of 
the doctrine of spiritual benefit is the 
Parvana Sradha ceremony. There are 
three classes of heirs according to this 
system of law, namely. (1) sapindas, 
(2) sakulayas and (3) samanodakas. The 
sapindes succeed before the sakulvas, and 
the sakulyas succeed before the sam- 
anodakas. The foundation for regulating 
the order of succession being the doctrine 
of conferring spiritual benefit. the firsf 
to succeed among the sapindas are those 
to whom he is bound to offer a pinda 
while he is alive. This group consists 
of six relations. They include three im- 
mediate paternal ancestors, being his 
father, grandfather. great srandfather, 
and his three immediate maternal ances< 
tors, being his maternal grandfather, 
maternal great grandfather, and mater- 
nal great-great grandfather. The second 
group of the persons to succeed will be 
of those who, on his death, are bound to 
offer a pinda to him. In this group are 
included those persons to whom he 
(deceased) stands in the relation of father, 
grandfather, great grandfather. namely, 
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his son, grandson and great grandson, 
and those persons to whom he stands in 
the relation of maternal grandfather, 
maternal great grandfather. and maternal 
great-great-grandfather, namely, 
daughter’s son. son's daughter's son and 
grandson’s daughter’s son, These alto“ 
gether six relations will fall in this eate- 
gory of sapindas. Third category of 
sapindas who can succeed: will be of those 
who are bound to offer a pinda to the 
ancestors to whom he is. bound to offer 
a pinda, those ancestors being his m 
immediate paternal ancestors and ~ 
three immediate maternal ancestors. The 
third set of sapindas can be divided into 
four groups, vide Mulla’s Principles of 
Hindu Law p. 145, 18th edition. First 
. group of sapinda will consist of his rela- 
tion brother, brother’s son, brother’s son’s 
son. Second group will consist of nine 
relations sister’s son; father’s sister’s son} 
grandfather’s sister’s son etc. The third 
group will again consist of nine relations, 
maternal uncle, maternal uncle's son and 
maternal uncles grandson ete. The 
fourth ao consisting of nine relations 
will include maternal aunt’s son; mater- 
nal grandaunt’s son, maternal grèat- 
. grandaunt’s son; etc. The brother will 
succeed when there is no sapinda of the 
first and second categories. In the pre- 
sent case there is no sapinda of the first 
category and the ‘second category. Nearest 
sapindas are the brothers of the deceased 
Prasad Dass. According to this order of 
succession ås governed by Davabhaga 
school of law, handra Arun 
‘and Narain Dass being the sapindas 


of Prasad Dass of the third category will 


succeed Prasad Dass equally. The learn- 
Jed Courts below in having held that 
Narain Dass was the sole heir by survi- 
vorship is erroneous and contrary to the 
law of inheritance recognised by Daya-+ 
bhaga system. For the purpose of suc- 
cession it is immaterial that Bankim 
Chandra and Arun Gopal were living 
separately, and it would not make any 
difference that Narain Dass was living 
jointly with Prasad Dass. The fact that 
joint family property was- partitioned al- 
ready, is af no consequence and will not 
affect the order of succession of Prasad 


S. 

11. Next question that emerges 
for consideration is about the applicabi- 
lity of Section 45 of the Indian Contract 


Act. This section provides for the devo- . 


lution of joint rights, 
follows:— 
“Devolution of joint rights. When a 
person has made a aus to two or 
more persons jointly, then. unless a con- 
trary intention appears from the con- 
tract, the right to claim performance 
rests as between him and them. with them 
during their joint lives, and, after the 
death of anv of them. with the represen- 
tative af auch deceased  nersnn ioaintiv 


and it reads as 
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with the survivor or. survivors, and, after. 
the death of the last survivor. with the 
representatives of all jointly”. 
The mortgage was executed by Mool 
Chand in favour of both Prasad Dass and 
Narain Dass jointly. By a separate 
transaction, Mool Chand pot himself ad- 
mitted as a tenant of the mortgagees on 
a part of the house and to that effect he 
executed the rent-note Ex. 1. He agreed 
to pay Rs, 93/- per month as rent of the 
suit house with regard to which he was 
admitted as a tenant. There being no 
contract to the contrary the tight to claim 
performance of the contract of tenancy 
rested between Mool Chand on the one 
hand and the two mortgagees Prasad Dass 
end Narain Dass on the other. In other 
words while both the lessors were alive, 
they could sue the defendant for rent 
and for eviction if they could seek under 
the lew of the land. After the death of 
Prasad Dass the right to claim perfor- 
mance survived with the representatives 
of deceased Prasad Dass jointly with 
Narain Dass. This section thus regulates 
the devolution of the joint rights. In all 
cases where there is one promise in favour 
of two or more joint promisees, it is not 
open to one of the joint promisees to sue 
alone either for the performance of the 
promise in its entirety or to the extent 
of his share. This rule is fully applicable 
in a suit for ejectment or against the 
recovery of loan. In Rama Motibhai v. 
Dalwadi Tupoo Pie AIR 1956 Bom 264 
their Lordships of the Bombay High 
Court took the.view that where it is true 
that against a trespasser one co-owner on 
behalf of all the co-owners can maintain. 
an action, it is equally well settled that 
if an action is to be filed against a ten~ 
ant for recovery of possession. all the co~ 
owners must be joined in the suit. This 
decision quoted with approval, the follow~ 
ing observations of the learned Chief 
Justice of that Court in another case!— 
EEEE T as far as the trespasser is 
concerned the principle seems to be that 
any co-owner is entitled to defend the 
title to the property in which he is in- 
terested by seeking to eject a person 
who has no right to the property at all, 
but when we come to the case of a ten- 
ant, all persons interested in the pro- 
perty must join in filing the suit”. 

12. Reference may also be made - 
to Rameshwar Bux Singh v. Ganga Bux 
Singh. AIR 1950 All 598 (FB) where it 
was held that a suit by one of the mort- 
gagees is not maintainable. Ghulam 
Hasan, J. with whom other members of 
the Bench concurred observed as follows: 

-“After careful consideration of the 
authorities. I am of opinion that the suit 
by one of the mortgagees, is not maina 
tainable either for the whole or for a 
part of the share in the mortgaged. pro“ 


perty. The principle of the indivisibility 
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all the joint promisees must combine to 
enforce the. claim against the promisors 
applies. It is not possible to split up the 
mortgage and permit one of the mort- 
gagees to enforce his claim either for the 
whole or for a part, nor is it possible for 
as one of the joint promisees to en- 
force the claim without impleading his 
co-promisees either as plaintiffs or, in the 
ease of their refusal, as defendants with- 
in the period of limitation”, 

13. I am in respectful agreement 
with this statement of law. 

14. In the instant case the suit for 
ejectment and recovery of rent was in= 
stituted by Narain Dass alone. I have 
already held above that Bankim Chandra 
and Arun Gopal being other brothers of 
deceased Prasad Dass inherited his rights 
in the mortgaged property along with 
Narain Dass. Therefore, all of them 
should have joined as plaintifis in the 
isuit. Of course. in the event, they had 
‘refused to come as plaintiffs. thev could 
be joined as defendants. In the absence 
of these two brothers the suit by Narain 
Dass alone could not be maintained. It 
may be pointed out here that in view of 
the terms contained in the rent-note 
Ex. 1. the tenancy was for a fixed period 
and it terminated by efflux of time and 
after the expiry of the period of tenancy, 
the defendant ‘became statutory tenant, 
A notice under Section 106 of the Trans- 
fer of Property Act was not. therefore, 
mecessary. Mr. Kasliwal has not rightly 
challenged the validity of the notice. He 
confined his submission, only for the effect 
that Narain Dass alone is not entitled to 
-seek eviction and recover arrears of rent, 
I have held above that this was con~ 
trary to the provisions of Section 45 of 
the Contract Act and as such the suit 
by oe Dass alone could not be mains 
taine 


15. si P submission of Mr, 
Dutt deserves consideration. This sub- 
mission is based on the relinquishment 
deed alleged to have been executed by 
Bankim Chandra and Arun Gopal in 
favour of Narain Dass on 7-1-1960. This 
document is Ex, 5. It is a registered 
document. It has been proved. Its ex~ 
ecution cannot, therefore. be disputed. 
Controversy however. lies with regard to 
its construction and whether it can be 
taken into consideration that being a 
subsequent va It has been stated in 
this document by the executants Bankim 
Chandra and Arun Gopal that out of the 
loan of Rs. 15.999/- to the mortgagor, 
Prasad Dass paid Rs. 2,900/- only. He, 
on the date of his death that is on 4-4- 
1957, was entitled to the sum of Rupees 
2.900/- principal and Rs. 700/- interest, 
in total Rs, 3,600/-. The executants being 
entitled to two third share in that amount. 
by this deed. . purported to relinquish 
their right in that mortgage money -which 
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was likely to be received on redemption, 
After having read this document, I am 
im agreement with the construction puf 
by Mr. Kasliwal of this deed. What in 
fact has been relinquished by the execu 
fants, is their two third share of the 
mortgage money which may be received 
on redemption of the mortgage. There 
is no mention regarding the rights of 
Prasad Dass as a lessor. The lease in 
favour of Mool Chand by mortgagees sub+ 
sisted on the date Prasad Dass died and 
the suit was filed by Narain Das claims 
ing the performance of the lessor’s righi 
to recover the arrears of rent and evic 
tion of the tenant Mool Chand. The ex 
ecutants do not purport of relinquish that 
wight in favour of Narain Dass, The re« 
ceipt of the mortgage money on redemp-+ 
tion was a future right. Relinquishmen? 
of that right, by im Chandra and 
Arun Gopal does not affect the right of 
Prasad Dass having devolved on his heirs, 
That apart it hes not been brought in 
evidence that Prasad Dass’s share in 
mortgage money was only Rs, 2,900/+ 
Narain Dass also did not say so in his 
plaint or in his statement at the trial, 
In this view of the matter this relinquish 
ment deed does not help Narain Dass in 
entitling him to sue the defendant alone 
without joining other legal representa« 
tives of deceased Prasad Dass. It was not 
the case of Narain Dass, that the cause 
of action of the suit was assigned or 
transferred to him. It is admitted thag 
this document was brought into existence 
during the pendency of this suit. in the 
trial Court, It is definitely a subsequent — 
event. 

16. For the view that I have 
taken of this document, it is not neces+ 
sary to decide the controversy as to whe 
ther the Court is bound under the cira 
cumstances of the present case to take 
into account the relinquishment deed, 

17. I am informed by. the learned 
counsel for the parties that in execution 
of the decree under challenge the defend- 
ant’s right in the property has. been sold 
out on 2-8-1969 and it has been purchas« 
ed by the decree-holder himself. This 
cannot, however, affect the decision of 
this case. If the respondent has taken 
advantage of the decree which could nof 
have been passed, he is liable to restore 
the benefit on the decree being reversed, 
The trial Court will take suitable action 
when the appellant moves the Court by 
an appropriate application, 

18. The result is that the appeal 
succeeds, and it is hereby allowed, The 
judgment and decree passed by the Courts 
below are set aside and the suit institut 
ed by Narain Dass is dismissed. Having 
regard to the circumstances of the case. 
I direct the parties ta bear their own 


costs throughout, 
Appeal allowed, 
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AIR 1973 RAJASTHAN 69 (V 60 C 25) 
JAGAT NARAYAN, C, J. 

Prof, Bhagwandas Bhargava, Petix 
tioner v. Durga Prasad Rastogi, Nons 
petitioner. 

i aal Revn, No, 361 of 1972, D/~ 27-9 
972. ; 


Index Note:— (A) Rajasthan Civil 
Courts Ordinance (1950), See. 10 (3) — 
Any Additional District Judge is compe- 
tent to discharge any of the functions of 
a District Judge aSsigned to him by the 
latter — While discharging those func- 
tions. such A, D, J. has all the powers of 
the District Judge, (Para 6) 


Index Note:— (B) Arbitration Act 
(1940), Section 31 — Civil “Procedure 
Code (1998), Section 24 — Objections to 
award or order of reference — Can be 
decided by a court competent to enter- 
tain the suit out of which the reference 
emanated — Competent court would in- 
clude a court to which the suit has been 
transferred under Section 24, Civil P, C. 
— Section 31 does not. anywise bar exer- 
- cise of the powers of transfer under Sec- 
tion 24, Civil P. C. in a case in which re- 
ference has been made to arbitration or 
in which award has been filed. ILR 
(1960) 10 Raj 1138, Dist; AIR 1966 All 
613 and AIR 1967 Ali 504 and AIR 1953 
SC 313, Foll. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1967 All 504 = 1967 AN LJ 7 

24, Union of India v. Rup Kishore 9 
AIR 1966 All 613, Nand Kishore v. K 
Mool Chandra . 9 
ILR (1960) 10 Raj 1138 = 1960 Raj 
nai 662, Henuman Mal v. Babu 


AIR 1953 SC 313 = 1953 SCR 878, 
Kumbha Mawii v. Dominion of 7 
India 9 

D. S. Shishodia, for Petitioner; N. K. 

Jain, for Non-petitioner, 


ORDER :— This is a defendant’s re« 
vision application against an order of the 
Additional District Judge No, 2. Jaipur 
City. dated 1-4-1972. transferring the 
present suit to his file from the file of 
Civil Judge. Jaipur City. with the con« 
sent of the parties. 

2. Five suits were pending be~ 
tween the parties in different Courts of 
Jaipur when they applied to the respec- 
tive courts on 31-7-1959 for the reference 
of the disputes in the suits to the arbi- 
` tration of the same person. All these 
five suits including the present suit. were 
referred to arbitration. The present suit 
was then pending in the Court of Civil 
Judge. Jaipur City, who made the refer- 
ence to arbitration. One award was 
given in all the five suits, 
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3. Before the award was given by 

the arbitrator these suits were trans- 
ferred to other courts. The suit of the 
highest valuation out of the five suits 
was suit No. 16/68 which was pending 
fn the court of the District Judge. This 
suit had been transferred to the court 
of Additional District Judge No, 2. Jaix 
pur City. before the award was filed and 
the award was filed in that court. The 
present suit was pending in the cour? 
of Additional Munsif No, t. Jaipur City 
when the award was filed, It wag later 
on transferred to the court of Civil Judge, 
Jaipur City. The plaintiff filed an ap- 
plication to the District Judge for the 
transfer of this suit_to the court of the 
Additional District Judge No, 2, Jaipur 
City. so that objections against the award 
may be decided by that court. The ori« 
ginal award was filed in suit No. 16 of 
1968 which had been transferred to the 
court of Additional District Judge No, 2, 
Jaipur City, and copies of it were filed 
in the other four. suits. 
; 4, The transfer application was 
transferred by the District Judge for 
disposal to the Additional District Judge 
No. 2, Jaipur City. When it came up 
for hearing the defendant consented that 
the present suit should be transferred ‘to 
his court and on the basis of that con- 
sent the order of transfer was passed. 

5. Tt has been alleged that the 
defendant did not consent to the transfer 
and the learned Additional District 
Judge No. 2, Jaipur City, has made an 
erroneous statement in his order to that 
effect. I am satisfied that this allega~ 
tion is utterly false. and that the ‘defen~ 
dant did consent to the transfer of the 
suit to the court of Additional District 
Judge No. 2. Jaipur City, 

6. Another contention which has 
been raised is that the Additional Dis- 
trict Judge could not dispose of the 
transfer application under Section 24, 
Civil P, C. This contention too has no 
force. Under Section 10 (3) of the Rajas- 
than Civil Courts Ordinance, 1950 any 
Additional District Judge is competent 
to discharge any of the functions of a 
District Judge which the latter may as- 
sign to him and in the discharge of those 
functions he shall exercise the same 
powers as the District Judge. The Dis- 
trict Judge having transferred the trans- 
fer application to the Additional Dis- 
trict Judge No, 2. the latter was compe- 
tent to exercise the powers of the Dis- 
trict Judge under Section 24, Civil P. C. 
in respect of it. 

; Another contention raised on 
behalf af the defendant is that the addi- 
tional District Judge No. 2 Jaipur City 
ls not competent to dispose of the objec- 
tions against the award in view of Sec 
tion 31 of the Arbitration Act which runs 
as follows :=— 


’ competent to entertain it 
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"31.(1) Subject to the provisions of 
this Act, an award may be filed in any: 
Court having jurisdiction in the matter 
to which the reference relates. 

(2) Notwithstanding anything con= 
tained in any other law for the time be~ 
ing in force and. save as otherwise pro- 
vided in this Act, all questions regard- 
ing the validity, effect or existence of 
an award or an arbitration agreement 
between the parties to the agreement or 
persons claiming under them shall be 
décided by the Court in which the 
award under the agreement has been. or 
may be filed and by no other Court. 

(3) All applications regarding the 
conduct of arbitration proceedings or 
otherwise arising out of such proceedings 
shall be made to the. Court where the 
award has been made or may be filed, 
and to no other Court. 

(4) Notwithstanding anything con- 

tained elsewhere in -this Act or in any 
other law for the time being in force, 
where in any reference any application 
under this Act has been made in a Court 
that Court 
‘alone shall have jurisdiction over the 
arbitration proceedings and all subse- 
quent applications arising out of that rex 
ference and the erbitration proceedings 
shall be made in that Court and in no 
other Court.” 
Tt is argued me under aub sacks (2) all 
questions regarding the validity of the 
award can only be decided by the court 
in which the award had been filed and 
by no other court and under sub-sec, (4) 
where in any reference any application 
under the Arbitration Act has been made 
in a court competent to entertain it that 
court alone shall. have jurisdiction over 
the arbitration proceedings, 

8. Reliance is placed on.the fol- 
lowing observations made by a Division 
Bench of this Court in Hanuman Mal y. 
Babu Lal, ILR (1960) 10 Raj 1138 :— 


“Having regard to these specific pro~ 
visions. it was m y and solely for the 
court of the Civil. Judge, Ratangarh, to 
decide about the validity or otherwise of 
the award and the arbitration proceed- 
ings, including the validity of the refer- 
ence. No other court had jurisdiction in 
the matter.” 


_ In the above case a suit was filed be- 
fore the Civil Judge, Ratangarh, who 
made the reference to arbitration, After 
the award was filed t held that he hed 
no jurisdiction as the value of the pro- 
perty involved was beyond his pecuniary 
jurisdiction. He wrote to the District 
Judge for the transfer of the case and 
the District Judge thereupon transferred 
the case to the Civil Judge Churu, who 
disposed of the suit. It was held that 
the steps taken by the Civil Judge, 
Ratangarh in asking the District Judge 
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to transfer the proceedings to the Civil 
Judge, Churu and the subsequent order 
by the District Judge in compliance with 
that requisition were entirely without 
jurisdiction and the Civil Judge, Churu 
had no jurisdiction to deal with the 
matter at all 

9. The ratio of decision was tha? 
the suit being beyond the pecuniary 
jurisdiction of the Civil Judge, Ratangarh, 
he had no jurisdiction to refer the matter 
to arbitration. Nor could the District 
Judge by passing an order of transfer 
confer jurisdiction on Civil Judge, Churu 
where the suit had not been instituted 
in a court of competent jurisdiction, The 
above decision is no authority for the pro~ 
position that a suit in. which a reference 
to arbitration has been made cannot be 
transferred to another court under Sec- 
tion 24, Civil P, C. Learned counsel for 
the defendant was unable to cite any 
decision in which it might have been 
held that in view of the wordings of 
Section 31 of the Arbitration Act the 
powers of transfer under Section 24 of 
the Code of Civil Procedure cannot be 
exer in a case in which a reference 
had been made to arbitration or in which 
an award had been filed. On the other 
hand, learned counsel for the plaintiff 
cited the following two decisions of the 
Allahabad High Court in which it was 
held that Section 31 of the Arbitration 
Act. 1940 does not prevent the District 
Judge from transferring a case under 
Section 24 of the Civil Procedure Code, 
Both the decisions are by V. G, Oak, J. 
(as he then was). One is reported as 
Nand hore v. Moolchandra, AIR 1966 
All 613 and the other is Union of India 
v. Rup Kishore, AIR 1967 All 504. The 
learned Judge quoted the following ob-« 
servations of the Supreme Court in 
Kumbha Mawii v. Dominion of India, 


ATR 1953 SC 313:— 


“the necessity for clothing a single 
court with effective and exclusive juris- 
diction, and to bring about by the coma 
bined operation of these three provisions 
the avoidance, of conflict and scramble 
is equally essential whether the question 
arises during the pendency of the arbi- 
tration or after the arbitration is com- 
pleted or before the arbitration is come 
menced.” . 
and observed, 


“That appears to be the idea undere 
lying Section 31 of the Act. Sub-sec- 
tion (4) of Section 31 requires that a 
single court should deal with arbitra- ` 
tion proceedings at different stages. If 
the strict interpretation suggested by 
Mr, Sanyal is accepted, serious difficulties 
would arise in practice. Suppose. an ad= 
ditional court dealing with a case under 
the ‘Act is abolished: or the Presiding 
Officer of a certain court ‘becomes per=, 
sonally disqualified on account of bias or 
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some other reason. If would be impos- 
sible to conclude the proceedings under 
the Act. I do not think that the Legis- 
lature intended that Section 31 (4) should 
have such a curious result. Such a re~ 
sult can be avoided by giving a liberal 
interpretation to sub-section (4) of Sec- 
tion 31 of the Act. On this liberal in- 
terpretation. the expression ‘that court’ 
would include any court to which pro- 
ceedings have been validly transferred 
under the provisions of Section 24, Civil 
P. C. There.is. no clear indication either 


in Section 31 or Section 41 of the Act. 


that Section 24, Civil P, C. should not 


apply to proceedings under the Act.” 
10. In the above case the suit was 
{nstituted in the court of Civil Judge 


who made a reference to arbitration. 
Before the award was filed the suit was 


transferred under Section 24, Civil P, C.’ 


to the Court of Additional Civil Judge 
(J, S. ©. GC). The award was filed in 
that court: after the filing of the award 
it was transferred to another Additional 
Civil Judge who heard the objections 
against the award and dismissed it. An 
objection was taken in the High Court 
that the court which dismissed the 
objections against the award had no 
jurisdiction to do so because of Section 31 
of the Act. The facts of the above case 
are similar to the facts of the present 
case. 

11. I am accordingly of the opi- 
nion that the Additional District Judge 
No. 2, Jaipur City. has jurisdiction to 
hear and dispose of the objections against 
the award and if he reiects them. to pass 
a decree on the basis of the award. 

12. The revision application is, 
therefore. rejected. In the circumstances 
of the case, I leave the parties to bear 
their- own costs. 

Petition dismissed. 
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State of Rajasthan and others, Ap- 
pellants v. Ramdhan. Respondent. 

Civil Special Appeal No. 67 of 1970, 
and connected 267 appeals as per an- 
nexure I. D/- 26-9-1972 against judgment 
of Single J, of this Court in C. W., P. 
Nos. 657 of 1967 and 1739 of 1969. D/- 
18-12-1969 and 21-1-1970 respectively. 

Index Note:— (A) Constitution of 
India. Art. 14 — Rajasthan Colonisation 
(Rajasthan Canal Project Government 
Land Allotment arid Sale) Rules (1967) 


— Validity — Latter part of R. 16 and- 


E. 19 (a) (iii) read with R, 7 (x) and (xi) 
are discriminatory — Rest of the Rules 
survive — (X-Ref: Rajasthan Colonisation 
(Rajasthan Canal Project Government 
Land Allotment and Sale) Rules (1967), 
Rr. 16. 19 (a) (iti) and 7 (x). (vi)). 

Brief Note:-— (A) Latter part of R. 16 
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providing that for purposes of allotment 
of land separation or partition of joint 
Hindu family effected after 15-10-1955 
shall not be taken into consideration is 
discriminatory. The separation or parti- 
tion of a joint Hindu family is implied 
in the very concept of a joint Hindu fami- 
ly as understood in the Hindu Law and 
no distinction could be made with regard 
to the partitions made before one date 
or made thereafter. Sham transactions 
could alwavs be refused recognition but 
to divide -the factum of partition by.an 


_ arbitrary date is clearly unrelated to the 


mexus which creates the classification and 
is patently hit by Art. 14, (Para 5) 

_ Rules 19 (a) (iii) and 7 (x) and (xi) 
read together lead to the conclusion that 
15 bighas is the limit which can be 
allotted to a family regardless of its size 
The definition of the term “family” in 
R. 16 of the Bhakra Canal Project Rules: 
however, regulates the allotment by the 
size of the family. Both the Bhakra 
Canal Project Rules and the Rajasthan 
Canal Rules have been framed under the 
Rajasthan Colonization Act. 1954. This 
discrimination in the connotation of the 
term ‘family” itself for the purposes of 
allotment in these two different Rules 
emanating from the same statute could 
not but be discriminatory. 

The latter part of Rule 16 and’ 
Rule 19 (a) (iii) read with Rule 7 (x) and 
(xi) offend the principle of equality and 
must be struck down. (Paras 7 & 11) 

The striking down of the above rules 
does not jutify the striking down of the 
entire body of the Rajasthan Canal Rules. 
The rest of the Rules can survive'on the 
principles summarised in AIR 1957 SC 
628; AIR 1962 SC 723: AIR 1964 SC 1575, 
Referred to. (Para 11) 


Index Note:— (B) Constitution of 
India, Art, 226 — New point — Ques- 
tion of law — A question of law which 
can be decided on the materials on the 
record of the case can be allowed to be 
raised even in the absence of specific 


pleading in that behalf. AIR 1965 SC 
913, Rel, on. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1966 Cal 601. General Manager, 
Eastern Rly. v.: Kshirode Chandra 
Khasmobis 12 

AIR 1965 SC 913 = 1965 SCD 452, 

The State of Rajasthan v. Karam- - 
chand Thapper - 6 

AIR 1964 SC 1515 = 1964 SCWR 
580. A. P. Krishnaswami Naidu v. 

State of Madras 8 

AIR 1962 SC 723 = (1962) 1 SCJ 
510. Karimbil Kunhikoman v. 

. State of Kerala 8 

AIR 1957 SC 628 = 1957 SCJ 593, 

R. M. D. Chamarbaugwalla_ v, 


Union of India 8,11 
(1958) 76 CLR 1, In re in Banking 
Case 8 
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G. C. Kasliwal, former Advocate- 
General, for State of Rajasthan; M. L. 
Shrimali. for Respondents in Spl, Appeals 
Nos, 244, 247 and 282 of 1971, Marudhar 
Mridul, for Respondents in the rest of 
the Special Appeals. 

BERI, J. :— These 268 special appeals 
indicated in the Annexure I to this judg- 
ment preferred by the State of Rajas- 
than against the judgments of the learned 
single Judge. of different dates though of 
identical contents, whereby he allowed 
268 petitions under Art, 226 of the Con- 
stitution of India holding that the Rajas- 
than Colonisation (Rajasthan Canal Pro- 
ject Government Land Allotment and 
Sale) Rules 1967 (hereinafter called “the 
Rajasthan Canal Rules) were void being 
inconsistent with Art, 14 of the Constitu< 
tion of India. The learned single Judge 
further directed that the State should 
frame the Rajasthan Canal Rules in the 
light of the observations contained in his 
judgment, 


2. Landless tenants who were in 
occupation of lands in the jasthan 
Canal Project Area were holding the 
lands on temporary basis and they_chal~ 
lenged the validity of many of the Rajas< 
than Canal Rules but at the time of 
arguments confined their attack to Rr, 9, 


16 and 19 only. The learned single 
Judge found that Rule 9 was id: be~ 
cause the classification between pre-1955 


and post-1955 holders of land was cor- 
related to a reasonable nexus arising ouf 
of the date when the Rajasthan Tenancy 
Act came into force, He, however, held 
that rule 19 was invalid because the 
State prescribed different standards for 
allotting land +o families in MBhakra 
Project and those in the Rajasthan Canal 
Area. e learned single Judge also 
found Rule 7(x) and (xi) invalid when 
read in conjunction with Rule 19, The 
latter part of Rule 16 was also declared 
invalid because the rule ordained that 
partitions effected after 15-10-1955 shall 
be ignored because it was arbitrary, And 
lastly the learned Judge held that be~ 
cause Rule 7 planned out reservations the 
functioning of the Rules 16 and 19 was 
dependent on it therefore he declared the 
entire body of the Rajasthan Canal Rules 
as invalid, 

3. Mr. G, C. Kasliwal, former Ad- 
vocate General, appearing for the State 
urged that the entire body of the Rajas- 
than Canal Rules could not be struck 


down because they were not challenged . 


and he had no opportunity to meet the 
arguments. Moreover, he urged that the 
rules relating to sale under which many 
transactions had already taken plece 
would be upset on account of the dec= 
Jaration of all the rules invalid and 
would work hardship. The second sub- 
mission of Mr. Kasliwal was that Rule 19 
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fore, it was erroneous for the learned 
single Judge to have considered the attack 
on Rule 19 (a) (iii) regarding the land- 
less tenants. He further submitted that 
the learned single Judge incorrectly în- 
voked Art. 14 and compared Bhakra jand- 
less with other landless tenants because 
ae eee wer different. If coms 
arisons had to be made the temporary. 
tenants of Bhakra alone should asat es 
compared with the landless in Rajasthan. 
His next submission was that Rule J6 
was valid because the date prior to which 
separation or partition was not recognis« 
ed was relatable to the promulgation off 
the Rajasthan Tenancy Act. And he 
lastly urged that the petitioners had no 
locus standi to maintain the petition, 


_ & Mr. Mridul, Tearned counsel for 
. the respondents, stated at the Bar thai 
he was “not interested in assailing the 
entirety of the Rajasthan Canal Rules“ 
and he abandoned that attack. He fure 
ther urged that the plea regarding ina 
validity of Rule 19 (a) (iii) was permitted 
to be raised by the learned single Judge’ 
notwithstanding the typographical error 
and it being'a pure point of law could 
have been allowed and was rightly allow 
ed to be contested. He submitted thay 
Rule 19 as a whole was challenged ag 
ground No. T at Page 24 of the petition 
and. therefore, it was open to him to 
challenge Rules 19 (a) (i) and 19 (a) (iii), 
and moreover they were intesrally con. . 
nected. He supported the judgment of 
the learned single judge regarding Rules 
16 and 19. And lastly he urged that new 
Rules have now been framed in 1971 
changing the scheme of allotment and the 
contest was, therefore, largely academic, 

5. The questions which emerge far 
consideration are:— : 

J. Whether the latter part of Rule 16 
is void because it is hit by Art, 14 of the 
Constitution? : 

2. Whether an attack on the validity 
E 19 ie) an could pe Pee in 

e absence of any specific pleading in 

that behalf? s F 

3. And if so whether R. 19 (a) (iii) 
is void in the light of Rules 7(x) and 7(xi} 
of the Rajasthan Canal Rules? 

4. If any one of the rules is found fo 
be void. are ali the rules to be struck 
down? and 

5. Have the respondents no 
standi to challenge the rules? 

Rule 16 reads, — 

-. _ 16. Allotment to Joint Families— 
A joint family shall, for the purposes of 
existing holdings and of allotment of lend 
under these Rules, be deemed to be one 
person and dealt with accordingly. _No 
separation or partition effected after tha 


15th October, 1955 will be taken into 


consideration”, 


Tocus 
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The portion underlined in gine above rule 
has been struck down by the learned 
single Judge on the ground that the date 
fs arbitrary. The Judge quotes Mr. 
Kasliwal’s contention in the following 
words: — 


“I would say that Mr, Kasliwal very 
frankly admitted that in the year 1969 
when the allotment is going to take place 
in accordance with these Rules, this pros 
vision will hit very hard and especially 
when the extent of allotment has no? 
been prescribed under Rule 19 on the 
basis of the strength of family as was 
done in the Bhakra Project Rules. Mr. 
Kasliwal also informed at the Bar that 
the ee concerned îs already think- 
ing to re-frame this portion of the tule 
end he has given a public statement ex~ 
pressing his desire ta do so”. .And the 
learned single Judge proceeds fo say, thaf 
815th of October. 1955 has no reasonable 
relationship with the object for which 
this provision has been enacted”. 


The date 15th of October, 1955 was the 
date when the Rajasthan Tenancy Acf 
came into force. It appears that it 
brought in its wake certain benefits such 
as conferment of Khatedari rights and 
with a view to avail of these rights it is 
possible that some sham separations and 
partitions may have been effected. to 
evade the implications of ceiling laws. 
This appears to be the intention behind 
Rule 16 that all partitions after the 15th 
of October. 1955 shall be ignored. Mr, 
Kasliwal urged that if this date was good 
for holding Rule 9 valid this could equal« 
ly apply to Rule 16. 
the learned single Judge in his judgment 
has held Rule 9 as valid although the 
classification therein was correlated to the 
date of the coming into force of the 
Rajasthan Tenancy Act. Rule 9 relates 
to the cancellation of leases. Leases 
granted prior to 1955 by the Governmen®# 
conferred certain rights tires of . the 
coming into force of the j Ten- 
ancy Act and it was perfectly possible 
and legitimate for the Government to 
jreat temporary leases granted after 1955 


as a different class. The same cannot be’ 


said with regard to joint Hindu families 
On their separations. The separation or 
partition af a joint Hindu family is im- 
plied in the very concept of a joint Hindu 
family as understood in the Hindu Law 
and no distinction could be made with 
regard to the partitions made before one 
date or made thereafter. Sham transac- 
tions could always be refused recogni- 
tion but to divide the factum of parti- 
(Contd, on Col, 2) 


(i) Bhakra landless tenants 

{ii) Panchayat Samitis 

(iii) Landless tenants including 
Tandless tenants of Scheduled 
Castes and Tribes, 
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tion by an arbitrary date is clearly un- 
related to the nexus which creates the 
classification and is patently hit by Arti- 
cle 14 of the Constitution. A simple il- 
lustration will bring out the discrimina- 
tory nature of this classification. F and 
S and S1 constituted a joint Hindu family, 
who were all landless agriculturists, Due 
to differences or otherwise they sepa- 
rated from one another and constituted 
three different. families — one of F, the 
second of S and the third of S1. The 
partition took place on the 14th of Octo- 
ber, 1955. In that case F, S and S1 each 
would be eligible for allotment but if 
fthe partition had taken place on the 16th 
of October, 1955. then F, S and S1 could 
only claim as a single person for allot- 
ment because the Rajasthan Canal Rules 
refused to recognise the reality of parti- 
tion only on the ground that it took place 
on the 16th of October, 1955. In our 
opinion this classification by reference 
to 15-10-1955 is clearly discriminatory 
and was rightly struck down by the 
learned single Judge. : 


6. Now. we come to the second 
question. In the prayer clause the peti- 
tioners claimed that Rule 19 (a) (i) be 
struck down but at the time of argu- 
ments it appears that the entire contest 
was in regard to Rule 19 (a) (iii). The 
parties joined issues and the learned 
Judge held that the discrimination was, 
therefore, writ large and Rule 19 suf- 
fered from this vice as offending Arti- 
cle 14 of the Constitution. In The State 
of Rajasthan v, M/s, Karamchand Thap- 
par, AIR 1965 SC 913, it has been held 
that a question of law which could be 
decided on the material on the record of 
the case could be allowed to be raised 
at the stage of appeal. by special leave. 

the ‘case before us the point was con- 
tested: considered and decided and we 
cannot shut out the petitioners from 
challenging Rule 19 (a) (iii) merely be- 
cause in the prayer clause what is men- 
fioned is 19 (a) (ij. We have already 
noticed that the petition challenged 
Rule 19 as a whole and. therefore, we 
hg aa substance in the objection raised 

-Kasliwal that Rule 19 (a) (iii) 
pegs not be considered, . 


7. The next question is’ whether 
puk 19 {a) (iii) is void in the light of 
ules 7 (x) and 7 (xi). Rule 19 reads :— 


19. Extent of Allotment.— (a) Gove 
ernment lends in the Rajasthan Canal 
Project Colony, shall be allotted to the 
following different categories of tenants 
scale shown against each of 
em :— 

(i) 15 bighas in each case, 
(ii) 75 bighas of irrigated Tand. . 


fiii) 15 bighas of command lend in 
each case, 
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'(b) Tenure tenants who hold land 
fess than 15 bighas in their khatas and 
the whole or part thereof is with a sub- 
tenant. not liable to ejectment, shall be 
allotted so much of Government land as 
would render their khatas equal to 15 


prescribed under these Rules.” 
Rules 7 (x) and 7 (xi) read :— 


“7, Extent of Reservation of Land 
for allotment and sale— (1) The extent 
of reservation of land for allotment for 
different purposes and sale by auction 
respectively in all irrigation systems up 
to the end of Anoopgrah Shakha in Rajas- 
tan C Canal Project area shall be as 
under :— 


yew 


owe 


(x) For landless tenants belonging to 
Scheduled Castes and Scheduled Tribes 
up to 1 lakh acres to be allotted at the 
rate of 15 bighas per family. 


(xi) For other landless tenants up to 
50,000 acres to be allotted at the rafe of 
15 bighas per family.” 


In Rule 19, clauses (a) (i) and (a) (iit) 15 

_fbighas in each case has been mentioned 

land in Rule 7 (x) and (xi) 15 bighas per 

family has been mentioned. These two 

rules read together lead to an unmistak- 

able conclusion that 15 bighas is the limit 
(Contd. on Col. 2) 


sse ‘bee coe 


State v. Ramdhan (Beri J.J 





A.I R. 


which can be allotted to a | Ramily re 
gardless of its size. An unmarried indi 
vidual having no members in his family 
whatever could be also allotted 15 bighas 
and so a family however large. 
Drewing the Aaloe from Bhakra Rules 
the learned single Judge found that this 
was discriminatory. Mr., Kasliwal’s argua 
ment is that the learned single Judge 
ought not to have compared Bhakra Als 
lotment Project Rules with the Rata 
than Canal Rules. 


The learned single Judge has him~« 
self recognised the difference between 
the types of lands and the intensity of 
irrigation for distinguishing the allot« 
ment in Bhakra Project and in the Rajas~ 
than Canal: Area but where the learned 
single Judge finds that the definition of 
the term. “family” in the Bhakra Rule.16 
regulates the allotment by the size of 
the family, the Rajasthan Canal Rules 


irrespective of its size. Both the Bhekra 
Canal Project Rules and the Rajasthan 
Canal Rules have been framed under the 
Rajasthan Colonization Act. 1954 and 
treating the unit of family differently in 
these two different sets of rufes cannot 
be justified though there may be varia- 
tion in the scale of allotment. At this 
stage for ready reference we might quote! - 
Rule 16 of the Bhakra Project Rules, 


— 
y 


"R.16. Extent of Allotment:— AlI Government lands in the project area 
whether unoċcupied or resumed under Rule 4 shall be allotted to the follow- 
ing different classes of tenants in the scales shown against therm :— : 

(1) Temporary tenants who are cultivating Government lands under tempoa 
rary cultivation leases irrespective of the fact that such leases have been renewed 
in the past from time to time and who held no tenure lands in their own name 
or of any member of their ioint family, if any:— i 


G) Those cultivating Govt, -lands 
since before December 31, 1947. 


if) Those cultivating Government 
Yands since after 3lst December 1947, 


50 bighas (two murrabas) if the joint 
family consists of adult ‘male’ mem- 
bers not exceeding five who have aft- 
tained the age of 18 years and if the 
floint family consists of more than five 
adult ‘male’ members an additional 
area of-15 bighas per head may be al- 
Yotted to. fhe. tenant for each of addi- 
tional adult male member of the 


-family. who has attained the age of 


T8 years. ; 

25 bighas (one murrabas) if the 
foint family consists of adult ‘male’ 
members not exceeding 3 who have at- 


‘tained the age of 18 years and if the 


foint family consists of more than 
three adult ‘male’ members an addi- 
tional area of 15 bighas per head may 
be allotted to the tenant for each 
of the additional adult male member 
of the family who has attained the age 
of 18 years. 


{2} Tenure tenants holding Khatas under proprietary Mairo or Khate-+ 


dari rights in 


their own name or of any member of their joint family :— 


(i) In. case of tenants whose family consists of not more ban five adult male 
members, who have attained the age of18 years. 
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(a) If the area of tenure lands held 
by them or by members of their joint 
family is 50 bighas or more. 

(b) If the area of tenure lands held 
by them or by members of their joint 
family is less than 50 bighas, 
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No Government land shall be allot- 
ted out of the area held by them under 
temporary cultivation leases, 

So much area of Government land 
held by them on temporary lease only 
as would bring up their lands to an 
aggregate of 50 bighas (2 murrabbas) 
for both tenure as well as Government 
lands to be now allotted, 
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(ii) Where the joint family of a tenure tenant consists of more than five 
adult male members who have attained the age of 18 years, an additional area of 
15 babes per head may be allotted to the tenant for’ each of such additional 
members, 


(iti) When the allotment is made to the father of joint family as a manager, 
allotment (sic) but before 31-12-1952 and have been cultivating: the lease land 
severally since partition are eligible to allotment of mnd according to the fol- 
lowing seale :—s 


fa) Father i 50 bighas in case he is pre-1947 al- 
ottee; 
{b) Sons 25 bighas each. 


Provided that they shall not be allotted land in excess of the lease land 
actually held by them and proportionate reduction in the sons’ holdings shall be 
made in case the father has more than 50 bighas of tenure land. 


3) Landless tenants (other than 
displaced persons) who are agricul- 
turists by profession and whose main 
stay of life is agriculture but who have 
no agricultural. tenure or temporary 
cultivation lands in their own name or 
in the name of any member of their 
family and are cultivating lands under 
tenure tenants without having acquired 
any rights thereon as contemplated in 
clause (iii) of Rule 14. 


(4) Displaced persons who are agri- 


culturists by profession and whose 
main stay of life is agriculture but who 
have not been allotted any land out of 
evacuee property lands and in whose 
favour a non-availability certificate has 
been issued as contemplated in Rule 15, 


(5) Sub-tenants holding less than 
15 bighas of sub-tenancy lands on 
which they have acquired a right and 
from which they are not liable to eiect~ 
ment as contemplated in clause (iii) of 
Rule 14. 


(6) Tenure tenants holding khatas 
under proprietary, Mauroosie or Khate« 
dari rights who are left with less than 
50 bighas of land of their tenure Khata 
for Khudkasht purpose if their sub- 
tenancy not liable to ejectment are al- 
lowed to retain lands of their sub- 
tenancy. 


{7) Tenants of Barani lends of vil- 
lages of Bikaner’: and Churu Districts 
and Tehsils Hanumangarh, Nohar, 
Bhadra and Suratgarh of Shri Ganga~ 
nagar District adjoining the SBhakra 
project area lying within a depth of 
15 miles from the fringe thereof pro- 


15 Bighas, 


5 Bighas, 


So much area of Government land 
as would bring up the total area of 
their sub-tenancy lands and the Gov- 
ernment land to be now allotted to 
an aggregate of 15 Bighas i.e. an area 
equal to the difference between 15 
Bighas and the area of the sub-tenancy 
lands held by him, 


So much area of Government land 
as would render the area of his Khud- 
kasht land equal to 25 bighas or one 
murrabas i.e. an area equal to the 
difference between 25 bighas and the 
area of Khudkasht land left with the 
tenure tenant, 


15 Bighas 
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vided that such villages do not fall 
within the expected Irrigation zone of 
the Rajasthan Canal and if sufficient 
area is available for such allotment in 
the border area of the project. 
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Explanation :— The areas mentioned in this rule shall be of commanded anë- 


irrigable lands. Where the area held or to be allotted is 


three bighas thereof shall be 
ed and irrigable area,” 


In our opinion the learned single Judge 
was correct in holding that this discrimi- 
mation in the connotation of the term 
‘family’ itself for the purposes of allot« 
ment in these two different Rules emanat- 
ing from the same statute could not but 
be discriminatory and as Rules 19 (a) (iii) 
and 7 (x) and (xi) read together provide 
for an allotment on the basis of a family, 
Rule 19 (a) (iii) and the words “per 
family” in Sec, 7 (x) and (xi) are clearly 
discriminatory. 


8. Now remains the question whe- 
ther the striking down of the latter part 
of Rule 16 and Rule 7 (x) and (xi) end 
Rule 19 (a) (iii) justify the striking down 
of the entire body of the Rajasthan 
Canal Rules. It will be profitable in this 
context to remember what Venkatarama 
Ayvar, J. held in R. M., D. Chamarbaug-~ 
vala v. Union of India AIR 1957 SC 

“When a statute Is in part void, if 
‘will be enforced as regards the rest. if 
that is severable from what is invalid. 
It is immaterial for the purpose of this 
tule whether the invalidity of the sta- 
tute arises by reason of its subject-matter 
being outside the competence of the 
legislature or by reason of its provision 
contravening constitutional prohibitions.” 
Their Lordships then summarised the 7 
principles from the American authority 
and accepted them with approval. They 
are: : 
tI. In determining whether the valid 

parts of a statute are separable from 
the invalid parts thereof, it is the inten< 
tion of the legislature that is the deter- 
mining factor. The test to be applied is 
whether the legislature would have en~ 
. acted the valid part if it had known 
that the rest of the statute was invalid. 
Vide Corpus Juris Secundum, vol. 82, 
p. 156; Sutherland on Statutory Con~« 
struction, vol, 2 pp. 176-177. 


2. If the valid and invalid provisions 
are so inextricably mixed up that they 
cannot be separated from one another, 
then the invalidity of a portion must re- 
sult in the invalidity of the Act in its en- 
tirety. On the other hand. if they are 
so distinct and separate that after strik- 
ing out what is invalid, what remains is 
in itself a complete code independent of 
the rest, then it will be upheld notwith- 
standing that the rest has become un- 
enforceable. 


Vide Cooley’s Constitutional 


uncommanded or Birani, 


reckoned equivalent to one bigha of the commands 


Limitations, vol. Œ at pp. 360-361; Craw 
a on Statutory Construction. pp, 217" 


3. Even when the provisions which 
are valid are distinct and separate from 
those which are invalid. if they all form 
part of a single scheme which is intend- 
ed to be operative as a whole, then also 
the invalidity of a part will result in the 
failure of the whole. Vide Crawford on 
Statutory Construction, pp. 218-219. à 

_4. Likewise, when the valid and ins 
valid parts of a statute are independent 
and do not form part of a scheme but 
what is left after omitting the invalid 
portion is so thin and truncated as to 
oe ae Aisi repos een from what if 

en it emerged out of the legisla- 
ture, then also it will be rejected in its 
entirety, : 
_ 5 The separability of the valid and 
invalid provisions of a statute does not 
depend on whether the lew is enacted in 
the same section or different section; 
(Vide Cooley’s Constitutional Limitations, 
vol. 1, pp. 361-362); it is not the form, 
but the substance of the matter that is 
material. and that has to be ascertained 
on an examination of the Act as a whole 
and of the setting of the relevant provi~ 
sion er 

If after the invalid portion îs 

expunged from the statute what remains 
cannot be enforced without making al- 
terations and modifications therein. then, 
the whole of it must be struck down as 
void, as otherwise it will amount to judi- 
cial legislation. Vide Sutherland on Status 
tory Construction, vol. 2. p. 194. 


7. In determining the legislative in- . 
tent on the question of separability. if 
will be legitimate to take into account 
the history of the legislation, its object the 
title and the preamble to it. Vide 
Sutherland on Statutory Construction, 
ee 2 ies nag Ne 
in instructive discussion as to severabi-« 
lity of clauses will be found in Wynes 
who sums up the result of the authorities 
in the following paragraph:— . f 

“In the Banking Case ((1958) 76 
CLR 1). Dixon. J. reviewed the a a 
reached on this question and stated his 
own view at length. After dealing with 
the question of severance in general. his 
Honour said: ‘The effect of (severabi- 
lity) clauses is to reverse :the presump- 
tion that a statute is to operate as a 
whole, so that the intention of the Legiss 
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laure is to be taken prima facie to be 
that the enactment should be divisible 
and that any parts found constitutionally 
unobjectionable should be carried into 
effect independently of those which fail. 
To displace the application of this new 
presumption to any given situation aris~ 
ing under the statute by reason of the 
invalidation of part, it must sufficiently 
appear that the invalid provision forms 
part of an inseparable context.’ But, 
added his Honour. in applying Ss, 15-A 
and 46 (b). the Courts had insisted that 
once it- appeared that rejection of the 
invalid part would mean a different ope- 
ration of the valid part or produce a dif- 
ferent result, the whole must fail. This 
consideration supplied a strong logical 
ground for holding provisions to be in- 
severable, since in such a case there was 
a strong inference that Parliament did 
mot intend that anything less than the 


whole Act should be law.: At a later: 


stage his Honour refers to the rule ‘that 
provisions are to be considered severable 
and general words distributable’.” 
Wanchoo J. in Karimbil Kunhikoman v. 
State of Kerala, AIR 1962 SC 723 
speaking for the majority observed that 
as the provision regarding compensation 
is all pervasive, the entire Act must be 
struck down as violative of Article 14. 
In A. P. Krishnaswami Naidu v. The 
State of Madras, AIR 1964 SC 1515 the 
question was whether the striking down 
of Ss. 5 and 50 would require the striking 
down of the entire Act and Wanchoo. J., 
as he then was, observed that as the sec- 
tions were pivotal sections of the Act and 
. the working of the entire Act depended 
on Sec. 5 which provided for ceiling and 
Section 50 which provided for compensa~ 
tion the whole Act must fai 


9. The learned single Judge struck 
down the entire Rajasthan Canal Rules, 
to employ his words. 


“because the entire rationale on 
the basis of which these Rules were 
framed have disappeared and, therefore, 
the Government will have to reframe the 
entire scheme of the Act in view of what 
has been held by this Court.” 


At this stage it will be necessary fo 
survey the Rajasthan Canal Rules. The 
Rajasthan Canal Rules were framed in 
exercise of the powers conferred by Sec- 
tion 28 read with Section 7 of the Rajas- 
than Colonisation Act. 1954. Rule 1 gives 
` the short title, the extent and the com~ 
mencement of the Raiasthan Canal Rules. 
They came into force on 18-12-1967. 


Rule 2 relates to interpretation defining - 


terms within the Rajasthan Canal Rules. 
Rule 2 (ix) defines “Landless Tenant” to 
mean a bona fide agriculturist by pro- 
fession who is resident of Rajasthan 
“since before” (sic.) the lst April. 1955, 
and who cultivates or can reasonably be 
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expected to cultivate land personally buf 
who does not hold any land, whether in 
his own name or in the name of any 
member of his joint family. anywhere, 
and who is not a sub-tenant of any landa 
owner or land-holder holding tenure 
khata under proprietary. Mourusi, or 
Khatedari rights and is not liable to 
ejectment under the provisions of the 
Rajasthan Tenancy Act, 1955. Rule 3 
circumscribes the powers of the Coloni- 
sation Officer and Rule 4 makes the 
general colony conditions applicable, 
Rule 5 requires the allotting authority to 
Prepare a village-wise/Chack-wise list of 
all Government lands in Form I and the 
same are to be divided into (a) Com- 
mand. (b) Uncommand and (c) Ghair 
Mumkin lands. Rule 6 authorises reser- 
vations for the Ceritral or State Govern- 
ment mechanised farms, or the farms to 
be established by the Agriculture De~ 
tebe aablitel oy ho ke 
be es ished by the imal Husban~ 
dry Department. ete. pan 
Rule 7 deals with the extent of re« 
servation of land: for allotment ana sale 
and the extent of allotment is indicated 
under the heading A. “Reservation for 
Allotment” and then the area has been 
indicated | for each purpose and heading 
B. permits ‘Reservation For Sale”, Dif- 
ferent areas have been specified for dif- 
ferent purposes under the heading "Re~ 
servation for Allotment”. In clause (x) 
it is laid down that lands upto 1 lakh 
acres may be allotted to landless tenants 
belonging to Scheduled Castes and Sche~ 
duled Tribes “at the rate of 15 bighas 
per family” and clause (xi) provides for 
other landless tenants up to 50.000 acres 
to be allotted a the rate of “15 bighas 
per $ erms of allotmen rn 
indicated in Rule 8. Rule 9 orara for 
the cancellation of old leases. It lays 
down that with effect from 18-12-1967 
all leases of Government land in the 
Colony area which were given under 
Grow More Food and Fodder Campaign” 
and all post-1955 cultivation leases shal! 
be cancelled. We might observe that though 
retrospective the clause relating to all 
Post-1955 temporary cultivation leases 
was added by the amendment of the rule 
dated 2ist June. 1968. Rules 10 to 13 
lay down an elaborate procedure and 
care is bestowed to eliminate -discrimi- 
nation. In the list laid down in Rule 14 
of persons eligible to allotment of Gov-~ 
ernment lands including (a) landless 
tenants belonging to Scheduled Castes and 
Scheduled Tribes, (b) Bhakra landless 
tenants, and (c) Panchayat Samitis, In 
the matter of priorities for allotment 
R. 15 lays down the preferences amongst 
the landless tenants, Rule 16, which. 
we shall discuss in detail later, provides 
that “a joint family shall for the pur- 
poses of existing holdings and of allot- 
ment of land under these Rules, be deem- 
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ed to be one person and dealt with ac- 
cordingly. No separation or partition 
effected after the 15th October, 1955 will 
be taken into consideration”. Rule 17 
provides for the computation of areas 
held by each co-tenant and Rule 18 
speaks of persons not eligible to allot- 
ment of Government land. Rule 19 pro- 
vides for the extent of allotment which 
is different for the three categories indi~ 
cated therein. Rule 20 says that the 
areas mentioned in Rule 19 shall be of 
command land and that of the uncom- 
mand two bighas will be reckoned equi- 
valent to 1 bigha of the command land. 
Rule 23 provides for the scales of rate 
of land under these rules. Rule 24 
which begins under the heading “Sale” 
makes provisions for the issuance of 
notice by auction. Rule 25 provides as 
to who shall auction it. Rule 26 lays 
down the conditions of sale in great de- 
tail and Rule 27 provides for an appeal 
by a party aggrieved by an order passed 
on allotment and Rule 28 authorises the 
Colonisation Commissioner the power to 
issue instructions and lays down the 
procedure for the preparation of records 
in respect of reservation of lands and 
their allotment and sale. Then the Rajas- 
than Canal Rules provide for six forms 
as indicated in the rules, 


10. Mr. Kasliwal’s first grievance 
is that the learned single Judge was in 
error when he directed the legislative 
policy for the State. As a matter of 
principle Mr, Kasliwal is right when he 
says that it is no part of our duty to 


direct any legislative policy but what to. 


our mind the learned single Judge said 
was that as the entire body of the Rules 
were being struck down the Government 
may decide to frame the rules which are 
not discriminatory in character. No legis- 
lative policy to our mind was ever in- 
tended to be given. He merely remind- 
ed the State of the mandate against dis- 
crimination which is contained in the 
Constitution and which the State is in 
duty bound to obey, 


1i. The second objection of Mr. 
Kasliwal was that the entire body of the 
Rules could not be struck down. From 
the survey we have made of the body 
of the Rules it will be clear that it pro- 
vides for the surveying of the entire 
land dividing it into three different class- 
es of command. uncommand and Gher~ 
mumkin. Then it provides procedure for 
allotment and procedure for sale. These 
are two distinct divisions of the rules. 
Perhaps what persuaded the learned 
single Judge to strike down the entire 
body of the Rules was that certain re- 
servations in Rule 7 have been made that 
so much land shall be reserved for the 
different purposes indicated in Rule 7 and 
the area for sale has been also specified, 
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The proportion between the areas for 
sale and allotment can still remain in- 
tact if the discriminatory part of the 
definition of the family and the scale of 
allotment is struck off. We are inclined 
to be of the opinion, firstly. that the 
Tules relating to the survey of the land 
Village-wise or chack-wise, the appoint« 
ment of authorities, the procedure for 
allotment, the procedure for gale, the 
scale of prices are all valid and can stand 
by themselves. It would be also hard 
on the settled rights of the parties. which 
they have acquired, on account of coms 
pleted transactions of sale as urged by 
the learned counsel for the State if the 
rules are struck off in entirety. The 
latter part of Rule 16 and Rule 19 (a) 
(iii) again relating to allotment read with 
Rule 7 (x) and 7 (xi) offend against the 
principle of equality and are discrimina- 
tory and are hereby struck down. The 
rest of the rules survive because on the 
principles summarised in Chamarbaug- 
walla’s case AIR 1957 SC 628 this is 
clearly possible, 


_ 12. And the last argument we 
might notice which was advanced hy 
Mr. Kasliwal is that the petitioners have 
no locus standi to maintain this. He 
placed reliance on General Manager, Eas 
tern Rly, v. Kshirode Chandra Khasmo< 
bis, AIR 1966 Cal 601 where the learn- 
ed Judges have said that the Court 
should not issue writs of consolation or 
writs propounding theories. We agree 
with the principle so propounded but it 
is entirely inapplicable to the circum- 
stances of the cases before us. The peti- 
tioners were allotted land for temporary 
cultivation in villages which according to 


. the State itself are a part of the colony 


of the Rajasthan Canal Project. They 
were certainly affected by the rules of 
allotment and they were entitled to com- 
plain that the rules framed by the State 
under Section 28 were discriminatory, 
Mr, Kasliwal’s argument that the peti- 
tioners-respondents had no locus standi 
is devoid of force, 


13. The result Is that the judg- 
ment of the learned single Judge in all 
these 268 appeals is modified to the ex- 
tent indicated above. the circum- 
stances of the case there will be no order 


as to costs, 
. Appeal partly allowed, 
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AIR 1973 RAJASTHAN 79 (V 60 C 27) 
JAGAT NARAYAN, C. J. 
Mst. Kamala Devi, Petitioner v. Navin 
Kumar and another, Non-petitioners. 
Civil Reference No, 43 of 1967, D/- 
11-8-1972, made by N., C. Jain Work- 
mens’ Compensation Commr. Udaipur, 
D/- 13-9-1967. 

- Index Note:— (A) Motor Vehicles 
Act (1939). Sec. 95 — Sections 95 and 9 96 
are applicable to the proceedings under 
the Workmen's Compensation Act if the 
liability is cauSed by the use of a vehi- 
cle in a public place and the employee 
concerned is covered by the limits laid 
down under Section 95 (2). (X-Ref:— 
Section $6) (Para 7) 


Index Note:— (B) Motor Vehicles 
Act (1939), Section 96 (2) — Unless the 
insurer reserves the right to defend the 
action in the name of the assured by the 
terms of the policy, he could take only 
the statutory defences provided in Sec- 


tion 96 (2). AIR 1959 SC 1331, Followed. 
ara 7) 
Index Note :— O Motor Vehicles 


Act (1939), Section 96 (2) — An insurer 
is entitled to a notice of the proceedings 
and if be appears should be made a party 
thereto, (Para 7) 


Index Note:— (D) Motor Vehicles 
Act (1939), Section 96 (1) — An order 
under the Workmen’s Compensation Act 
is passed against the employer but an 
{insurer is treated as a judgment-debtor 
in respect of the liability. (Para 7) 
Cases Referred: Chronological Paras 
ILR (1970) 20 Raj 1150, M/s. R, B. 

Moondra & Co. v. Mst. Bhanwari 
AIR 1959 SC 1331 = (1960) 1 SCR 
168, British India General Jn- 
surance Co. Ltd. v. Itbar Singh 
AIR 1959 J & K 90,- New Asiatic 
Insurance Co. Ltd. v. Kulwanti i 
Devi 4 

M. Mridul, for the Petitioner; M, M. 

Singhvi. for Non-petitioners. 


. ORDER :— This is a reference under 
Section 27 of the Workmen's Compen- 
sation Act. 1923, by the Workmen's Com- 
pensation Commissioner. Udaipur, 


2. The relevant facts are these. 
One Chunilal was driving passenger bus 
No. R.J.Y. 1397 belonging to Navin 
Kumar Verma along a publie road when 
it collided with a-truck. As a result of 
this accident Chunilal died. His widow 
Smt. Kamladevi and other dependants 
filed the present claim under the Work- 
men’s Compensation Act. 1923, be- 
fore the Workmen’s Compensation Com- 
missioner, Udaipur. Notice was issued 
to the insurer, namely. the New Great 
Insurance Company of India Limited 
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-fences as an ordinary defendant; 
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as contemplated by Section 96 (1) of the 
Motor Vehicles Act, 1939. It filed a writ- 
ten statement in which none of the facts 
mentioned in the claim application was 


- admitted. Navin Kumar filed a written 


statement admitting all the facts in the 
claim petition except clause (ii) regard- 
ing relationship of the claimants with 
the deceased for want of knowledge and ` 
clause (v) regarding the notice of the 
accident having been served on him by 
the petitioner, 


3. Before the learned Workmen’s 
Compensation Commissioner it was con- 
tended that the insurer had a right to 
take only the statutory defences as pro- 
vided under Section 96 (2) of the Motor 
Vehicles Act. On the other hand the 
insurer argued that he had the right to 
take all possible defences as an ordinary 
defendant. It was urged that Sections 95 
and 96 of the Motor Vehicles Act, 1939, 
are not applicable to the proceedings 
under the Workmen’s Compensation Act, 
1923, unless the employer has become 
insolvent or has made composition or 
scheme of arrangement with his credi- 
tors or is a company wound up as pro- 
vided under Section 14 of the Workmen’s’ 
Compensation Act. The following ques- 
tions of law have been referred to this 
Court by the Workmen’s Compensation 
Commissioner :— 

(1) Whether Sections 95 and 96 of 
the Motor Vehicles Act. 1939. are appli- 
cable to the cases under the Workmen’s 
Compensation Act, 1923; 


(2) Whether the insurer has a right 
to take only the statutory defences as 
provided in Section 96 (2) of the Motor 
Vehicles Act. 1939 as per AIR 1959 SC 
1331 and whether he can take all the es 
an 

(3) whether Insurer Company can be 
made a party and a decree can be pass- 
ed against it under the Workmen’s Com- 
pensation Act 1923, 


4. I -have heard the learned ecoun= 
sel for the parties. The only two re- 
ported cases which throw some light on 
the point are the following :-— 


M/s. R. B. Moondra & Co. v. Mst. 
Bhanwari, ILR (1970) 20 Raj 1150; New 
Asiatic Insurance Co. Ltd. v. Kulwanti 
Devi: AIR 1959 J & K 90. The Motor 
Vehicles Act contains comprehensive 
provisions for recovery of compensation 


_ in respect of accidents involving the death 


or bodily injury to persons arising out 
of use of motor vehicles in a public place. 
This will include claims under the Work- 
men’s Compensation Act provided the 
accident had taken place in a publie 
place. If the accident has not taken place 
fn a public place then the remedy of tha 
workmen is only under the Workmen’s 
Compensation Act, A provision similar 
to that contained in Section 14 of _the 








80 Raj. [Prs, 4-7] Kamala Devi v. Navin Kumar (Jagat Narayan €. J} 


Workmen’s Compensation Act is contain- 
ed in Section 97 of the Motor Vehicles 
Act. A perusal of Section 95 makes if 
quite clear that claims by employees 
under the Workmen’s Compensation Act 
are entertainable in respect of accidents 
from motor vehicles in a public placa 
subject to the following limitations cons 
tained in Section 95 (2):— f 

(a) where the vehicle is a goods 
vehicle, a limit of twenty thousand rupees 
in all, including the liabilities, if any. 
arising under the Workmen’s Compen< 
sation Act, 1923. in respect of the death 
of, or bodily injury to. employees (other 
than the driver), not exceeding six in 
mumber being carried in the vehicle; 

(b) where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment, .....ccccescees 
compensation can be claimed in respec 
of the death of or bodily injury to. em- 
wloyees including driver not exceeding 
six in number, being carried in the vehis 


cle. 

5. Section 96 (1) Jays down thaf 
the insurer shall pay to the person en= 
-titled to the benefit of the decree any sum 
mot exceeding the sum assured payable 
thereunder, as if he were the judgment~ 
debtor, in respect of the liability, toge- 
ther with any amount payable in res< 
pect of costs and any sum payable in 
respect of interest on that sum by vir- 
gue of any enactment relating to interes? 
on judgments. Sub-section (2) lays down 
that no sum shall be payable by an in- 
surer under sub-section (1) in respect of 
any judgment unless before or after the 
commencement of the 
which the judgment is given the insurer 
had notice through the Court of the 
bringing of the proceedings, or in respect 
of any judgment so Jong as execution is 
stayed thereon pending an appeal; and 
an insurer to whom notice of the bring- 
ing of any such proceedings is so given 
shall ‘be entitled to be made a party 
thereto and to defend the action on any. 
of the following grounds, namely :— 


(a) that the policy was cancelled by 
mutual consent or by virtue of any pro- 
vision contained therein before the accis 
dent giving rise to the liability. and thaf 
either the certificate of insurance was 


surrendered to the insurer or that the- 


person to whom the certificate was issued 
has made an affidavit stating that the 
certificate has been lost ar destroyed, or 
that either before or mot later than 
fourteen days after the happening of the 
accident the insurer has commenced pros 
ceedings for cancellation of the certifi-~ 
cate after compliance with the provisions 
of Section 105; or 


(b) that there has been a breach of a 
specified condition ‘of the policy, being 
one of the following conditions. namely; 


proceedings in: 
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(i) a- condition excluding the use of 

icle— 

(a) for hire or reward. where the 
vehicle is on the date of the contract of 
imsurance a vehicle not cavered by a 
permit to ply for hire or reward, or 

(b) for organized racing and speed 
festing. or 


(c) for a purpose not allowed by the 
permit under which the vehicle is used, 
where the vehicle is a publie service 
wehicle or a goods vehicles of..eccoce’e 


6. It was held in AIR 1959 SC 

1331 that the insurer has the right to 
defend the action when notice is issued 
to him under Section 96 (2) only on tha 
grounds mentioned in that sub-section 
unless the insurer reserved the right to 
defend the action in the name of the as« 
sured by the terms of the policy. On- 
behalf of the insurer the copy of the 
policy of insurance has been produced 
before me. It contains the following 
clause :— 
„__ "The company may at its own option 
{A) arrange for representation at any 
Inquest or Fatal Inquiry in respect of 
any death which may be the subject of 
indemnity under this section and (B) 
undertake the defence of proceedings in 
any Court of Law in respect of any act 
or alleged offence causing or relating to 
any event which may be the subject of 
indemnity under this Section.” 
From the above clause it is clear that 
the company has reserved the right to 
defend the action in the name of the 
assured, 


_ % accordingly answer the ques« 
tions as follows :— 






not more than six employees claiming 
compensation. Lastly the accident should 
have occurred in a public place, 


(2) The insurer has a right to take 
only the statutory defences as provided 
in Section 96 (2) of the Motor Vehicles 
Act, 1939, unless by the terms of the 
policy the right to defend the action in 
the mame of the assured has been reserv~ 
ed. as held by their Lordships of the 
Supreme Court in AIR 1959 SC 1331. 

(3) A notice should be issued to the 
insurer and if he appears he should be 
made a party. The order under the 
Workmen’s Compensation Act will he 
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passed against the employer. But by 
virtue of Section 96 (1) the insurer will 
_ ibe treated as a judgment-debtor for pura 
poses of making recovery of compenses 
tion, 
8. Let the record be returned esi 
the trial court with this order so thaf 
es proceedings in the case may be 


Order accordingly, 


a 
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JAGAT NARAYAN, C. J. 


Khemchand, Petitioner .v. 
chand and others. Non-Petitioners. 


Civil Revn, Appln. No, 260 of 1971, 
D- 11-7-72 against order of Fateh Singh 


Charan Addl. Munsif No, L Jodhpur City,. 


D/- 5-7-1971. 


Index Note:— (A) Rajasthan Court~. 


fees ead Suits Valuation Act (23 of 
1961), S. 35 (3) — “The property” 
Articl le “the” refers to joint family feo 
perty in general whether specified in the 
plaint or not. AIR 1954 Trav-Co 315 
(FB) & AIR 1966 Ali 601, Distinguished. 
(Para 6) 
Cases Referred: Chronological Paras 
‘ATR 1966 Ru Sor Smt. Bittan Devi 
v. Rudra S 
AIR 1954 Trav-Co 315 = ILR (1954) 
Trav-Co 146 (FB). ’ Vasudeva i 
Vadhyar v. Govinda Bhatt 4 


Jaswani Rai Tatia, for Petitioner; 
(Mohan Lal Calla, 
No, 1; Roopchand presen in person. 


ORDER:— This is a revision applica 
tion by Khemchand, defendant No. 6, in 
a suit for partition of joint Hindu camily 
property filed by Yaswant Chand, resa 
pondent No. 1. Respondents 9, 10 and 11 
are the sons of defendant No, 6. Res- 
pondent No, 12 is the brother of defend- 
ant No. 6 The petitioner and his sons 
and respondent No, 12 filed one written 
statement. They admitted that the pros 
perty mentioned in plaint was joint Hindu 
family property except one property 
which defendant No, 6 claimed as his 
personal property. ‘These defendants did 
mot claim partition and separate posses< 
sion of their shares of the remaining pro- 
perty in the plaint. Their objection was 


that certain joint family property was in - 


the possession of defendant No. 5 and 
had not been included in the suit and 
consequently it was not maintainable as 
a suit for partial partition of joint Hindu 
family property did not lie. Further they 
claimed partition and separate possession 
of this additional property. This pro- 
= perty is valued at Rs. 79,775/-. Accord- 


HP/JP/E375/72/BNP 
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Yaswants. 


~ value exceeds Rs, 10,000 


for Non-Petitioner 
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ing to their allegation their share in this 
property, comes to Fre 


2. An objection was taken by 
other party that these defendants must 
pay court-fee for claiming partition and 
separate possession over this property. 
‘An issue was framed on the point by the 
trial Court (issue No, 25) and was decid-~ 
ed against these defendants, Against that 
order defendant No, 6 has filed this revi~ 
sion application, 

_ 3 Section 35 of the Rajasthan 
Courts-fees and Suits Valuation Act runs 
as follows: 

“35. Partition suits: {1} In a suit 
for partition and separate possession of 
a share in joint family property or of 
property owned, jointly or in common, 
by a plaintiff who has been excluded 
from possession of such property, fee 
shall be computed on the market value 
of the plaintiff’s share of the property. 

(2) In a suit for partition and sepa- 
rate possession of joint family property 
or property owned, jointly or common, 
by a plaintiff who is in joint possession 
of such property, fee shall be paid at the 
following rates. namely:— 

G) Rupees thirty if the value of 
plaintiffs share fis Rs. 5,000 or less; 

i (ii) Rupees one hundred if the value 
above Rs. 5,000 but does not exceed 
Rs. 10,000; and i 

(ii) Rupees two hundred if such 

(3) Where, in a suit falling under 
sub-section (1) or sub-section (2); a de= 
fendant claims partition and separate pos~ 
session of his share of the property. fee 
shall be payable on his written statement 
computed on half the market value of his 
share or at half the rates specified in sub- 
section (2) according as such defendant 
bas been excluded from possession or is 
in joint possession, 

(4) Where, in a suit falling under 
sub-section (1) or sub-section (2), the 
plaintiff or the defendant seeks cancella- 
tion of decree or other document of the 
mature specified in Section 38, separate 
fee shall be payable on the relief of 
cancellation in the manner specified in 
that section”, 

4, The contention of the learned 
counsel for these defendants before the 
trial Court was that sub-clause (3) of 
Section 35 is only applicable to such 
property as is mentioned in the plaint 
and that the Rajasthan Court-fees and 
Suits Valuation Act does not make pro~ 
vision for charging court-fee on property - 
not shown in the plaint, but claimed to 
be joint Hindu family property in which 
partition and separate possession is sought 
by a defendant. He relied on the deci-~ 
sion in V. Vadhyar v, Govinda Bhatt, ` 


82 Raj. 
AIR 1954 Trav-Co 315 (FB) by way of 
analogy. The trial Court has not met 
this objection. - 

5. The case cited by the learned 
counsel for the petitioner is of no help 
as it is based on an interpretation of 
Art. 1 of Sch. I of the Indian Court-fees 
Act which was applicable to partition 
_suit in Travancore-Cochin when that case 
was decided. In the same way the deci- 
sion in Smt. Bittan Devi v. Rudra Sen, 
AIR 1966 All 601 cited on behalf of the 
plaintiff is based on the interpretation of 
Art. 2-A of Sch. I inserted in Uttar 
Pradesh. The present case has to be 
decided on an interpretation of Section 35 
of the Rajasthan Court-fees and Suits 
Valuation Act. Sub-sections (1) and (2) 
are applicable to plaints. Sub-section (1) 
applies where the plaintiff is excluded 
from possession. Sub-section (2) applies 
where the plaintiff is in joint possession. 
Then comes sub-s, (3) which begins: 

“Where, in a suit falling under sub- 
section (1) or sub-section (2), a defendant 


claims partition and separate possession ` 


of bis share of the property.........". 


6. The contention on behalf of the 
Petitioner is that the words “his share 
of the property” refer to the property 
specified in the plaint. It is argued that 
article “the” refers to the property falling 
under sub-section o or (2) and mention- 
ed in the plaint. On the other hand it is 
‘contended on behalf of the plaintiff that 
what the learned counsel for the peti- 
tioner wants is to add the words “men- 
tioned in the plaint” after the words “his 
share of the property”. I am of the 


opinion that the Article “the” refers to 


joint family property in general whether 
specified in the plaint or not. 

7. There is another way of look- 
ing at the matter. In a suit for partition 
every defendant who claims partition and 
separate possession is in the position of 
the plaintiff. It stands to reason that 
the legislature would intend that he 
shall pay the same court-fee as person 
. who files the plaint initially on which the 
partition suit is commenced. 


8. If the interpretation canvassed 
on behalf of the petitioner is accepted 
then the State can be deprived of court- 
fee by collusion þetween members of a 
joint family, who wish to get their pro- 
perty partitioned through Court by the 
plaintiff not showing all the properties in 
the plaint and: the defendants mentioning 
these properties in their written state- 
ment and claiming partition and separate 
possession over the same. 


9. I accordingly hold that the deci- 
sion of the trial Court is correct and 
dismiss the revision application: In the 
circumstances of the case I leave the 
parties to bear their-own costs of this 
revision application, 


Hazur Singh v. Jangsingh 


1963 Rai LW 316 = 





A.LR, 
_ The stay order passed in the 


” Application dismissed, 


10. 
case is 
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KAN SINGH, J. 


Hazur Singh. Appellant v. Jangsingh, 
Respondent. 

First Appeal No. 131 of 1969. DJ- 
25-10-1972 against judgment and decree 
of P. N. Bhatnagar, Addl. Dist, J., Gan= 
fanagar. D/- 30-8-1969. 

Index Note: —Torts —~ Malicious pro- 
secution — First Informant in a criminal 
case can be called as prosecutor for the 
purposes of a suit for damages for mali- 
cious prosecution only if it is proved that 
he lodged report without reasonable and 
probable cause. 

Brief Note:— The following circums-_ 
tances will make a first informant a pro+ 
secutor for the purposes of a suit for 
damages for malicious prosecution: 

. (1) That .the report was lodged by 
him was false to his knowledge; 

(2) That thé informant after the 
lodging of the first information report 
had brought false Witnesses in support 
of his report; 

(3) He had influenced the police in 
sending up an innocent person for trial 
before the Magistrate; 

(4) The information was such that 
naturally led the police to launch the 
prosecution. . 

The enumeration cannot be exhaus- 
tive and for reaching the correct 
conclusion in a given case all the cir- 
cumstances of the case have to be taken 
into consideration. The circumstance 


that the first information report lodged 


by the plaintiff was false to his know- 
ledge will not only establish that he was 
the prosecutor, but will at the same time 
be establishing want of reasonable and 
probable cause for his lodging the first 
information report against the defend- 
ant. Case law discussed, (Para 17) 
Cases Referred: Chronological 
AIR 1972 All 420 = 1972 AB LJ. 
546, Ganga Din v. . Krishna 


Dutt 

11973)" Civil First Appeal No, 48 of 
1969, D/- 3-10-1972 (Raj). Sumer- 
mal v. Bhanwarlal 

AIR 1968 Andh Pra 61 = (1967) I 
Andh WR 64, Pendekanti Subbara- 
yudu v. Bysani Venkatanara-— 


11, 16 


sayya 
AIR 1966 Andh Pra 292 = (1965) 
.2 Andh WR 488, T. ae Laksh- ` 


mojirao v. Venkatapp 11, 15 
LR » 963) 13 
Raj LW 801. Dhanraj v. Hira- 
chand f 8, 19 
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ATR 1959 Raj 37 = 1958 Raj LW 

434. Kedarnath v. Brahamnand 11. 17 
AIR 1956 Nag 264 = 1350 Nag LJ 

315, Krishnarao dha 


Kishan 

AIR 1955 Andh Pra 218 == 1955 Cri 
LJ 1313, Badduri Chandra 
Reddy v. Rami Reddy 

AIR 1955 Madh Bha 124 = 1955 
Cri LJ 1078, Pannalal v. Saar 
Krishna 

AIR 1953 Orissa 56 = ILR aao d 
Cut 633. Radhu v. Dhadi 11, 13 

AIR 1949 Bom 100 = 50 Bom LR 
oe: Dattatraya Pandurang v. Hari 


eshav 11. 12 
AIR 1932 Mad 601 = 35 Mad LW 
495, Srinivasa Thathachariyar v. 
Thiru Venkatachariar : 8 
‘ATR 1926 PC 46= 24 All LJ 453, 
Balbhaddar Singh v. Budri 11, 13, 17 
(1908) 5 All LJ 665 = 35 Ind App 
-189 (PC), Gaya Prasad v. Bhagat 
Singh 11, 05 
B. B. Arora, for Appellant. 
JUDGMENT:— This is a defendants 
appeal arising out ‘of a suit for damages 
for malicious prosecution- and is directed 
against the judgment and decree of the 
learned Additional District Judge, Ganga- 
nagar dated 30-8-1969 awarding Rupees 
2,600/~ to the plaintiff 
a aes On 21-8-1965 Hazur Singh de+ 
fendant lodged a first information report 
at police station Sadar, Ganganagar 
against the plaintiff-respondent Jangsingh 
and three others to the effect that when 
he along with one Bala Singh and Ganga 
Singh were passing through the Murabba 


11. 15 


11. 05 


of one Jogender Singh the four persons’ 


who were lying in ambush attacked them. 
Jang Singh plaintiff is said to be carrying 
a twelve bore gun belonging to accused 
Sarjeet Singh, Jangroop: Singh is said to 
have an unlicensed pistol. Kaka Singh 
is said to be armed with a ‘Gandasi’ and 
Sarjeet Singh was having a lathi. Kaka 
Singh challenged them. He snatched the 
‘Chaddar’ from the shoulder of Bala 
Singh in which Rs. 265/~ were tied. Bala 
Singh was carrying the money for the 
purchase of cloth from Gangangar. Sar- 
jeet Singh instigated the other accused 
to fire at the first informant and others. 
The first informant and his companions 
took to their heels. but then Jagroop 
Singh -fired his pistol at them, but none 
of them was hit. Ganga Singh ran to- 
wards village Hakmabad and he was 
chased by accused Jang Singh, but Hazur 
Singh could not say what fate Ganga 
Singh had met, Hazur Singh was ac- 
companied by Bala Singh. On this report 
the police registered a case against the 
four accused for offences under Sec= 
tions 392/397 read with Section 34, Indian 
Penal Code and commenced the investiga- 
tions, After the investigations, two ac- 
eused Jang Singh and Jagroov Singh were 
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challaned by the police in the Court of 
Munsif Magistrate, Ganganagar. The 


learned. Munsif Magistrate committed the 
accused persons in the case and they came 

to be tried by the Additional Sessions 
idee Ganganagar. The learned Addi- 
tional Sessions Judge acquitted both the 
accused on 29-3-1966. 


3. Jang Singh then filed the pre- 
sent suit against Hazur Singh in the 
Court of Senior Civil Judge, Ganganagar 
for damages to the tune of Rs, 10,900/- 
alleging that his prosecution was malici- 
ous. The plaintiff averred that the de- 
fendant Hazur Singh had a malice against 
him as Jang Singh had appeared as a 
witness against the defendant Hazur Singh 
in a criminal case No, 42 of 1964 State 
v. Hazur Singh and others under Sec- 
tions 323, 324. 326 and 392, Indian Penal 
Code in the Court of Munsif Magistrate, 
Ganganagar. The plaintiff claimed Rupees. 
5,000/- as damages for the loss of reputa- 
tion, Rs. 5,000/- as damages for the men~ 
tal worry suffered by him and Rs, 900/- 
as special damages on account of the ex- 
penditure incurred in defending himself. 

4. The suit was contested by the 
defendant. He denied that he bore any 
malice towards the plaintiff or that there 
was any previous enmity between the 
parties for that matter. He denied that 
the case reported by him to the police 
was false. He asserted that the facts 
mentioned by him in his report were true. 
As regards the failure of the criminal 
ease against the plaintiff. the defendant 
submitted that as the parties had made 
a compromise outside the Court the wita 
messes did not depose against the plain- 
tiff truly and it was for that reason that 
the case resulted in acquittal, 

5. The learned Additional District 
Judge framed the following issues:— 


“(1) Whether the report dated 21-8- 
1965 lodged with the police by the de- 
fendant was without any reasonable and 
probable cause and the defendant had 
lodged this report due to enmity and had 
taken personal interest in the prosecution 
of the case? 

(2) Whether due to the criminal case 
the plaintiff lost his reputation and was 
lowered in the eyes of the members of 
his community? 

(3) Whether the plaintiff is entitled 
to get from the defendant Rs. 5,000/- as 
damages for loss of reputation ete.. 
Rs. 5,000/- as damages for the mental 
worry etec.. suffered by him, and Rupees 
900/- as special damages, together with 
the costs of the suit? 


(4) Whether the suit is bad for nons 
foinder of necessary parties? 
(5) What will be the relief?” 
«6. Jang Singh examined himself as 
P. W. I and produced two witnesses 
P. W. 2 Jagroop Singh, who was the co- 
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accused in the criminal case, and P. W.3 
Shri Chimanlal, Advocate. Both Jang 
Singh and Jagroop Singh stated how they 
were surprised by the party of the plain- 
tiff and others and attacked. Shri 
Chimanlal stated that the two accused in 
the criminal case had engaged him and 
one Shri Mani Ram jointly paid 
Rs. 500/- as their fees for both the Courts. 
The plaintiff produced certified copies of 
certain order sheets and judgment in the 
criminal case as also certified copies of 
some statements. 

7. The defendant examined him= 
self as D. W. 1 and produced D. W. 2 
Gang Singh, D. W, 3 Kartar Singh, 
D. W. 4 Bachan Singh, D. W, 5 another 
Hazur Singh, D. W. 6 Girdhari Singh, 
Station House Officer and D. W, 7 Danta 
Ram. The first three witnesses were re- 
garding the alleged occurrence that is said 
.to have taken place in the Murabba of 
Jogender Singh. D. W. 4 Bachan Singh, 
D. W. 5 another Hazur Singh and D. W. 
7 Danta Ram were about the so-called 
compromise between the parties in con= 
sequence of which the prosecution wit- 
nesses in the criminal case did not state 
the truth. D, W. 6 Girdhari Singh stated 
that on receipt of the first information 
report Ex. 4 he investigated the case and 
then put up a challan against the plains 
tiff and Jagroop Singh, f 

8. The learned Additional District 
Judge noticed the requirements for a suit 
for malicious prosecution and then ob- 
served that though the initial burden to 
prove all the elements was on the plain- 
tiff, very slight evidence would be needed 
to shift the burden to prove reasonable 
and probable cause for the prosecution 
on to the defendant where the plaintiff 
comes forward with a positive case that 
he was not involved in the incident. 
Learned Judge referred to Dhan Raj v. 
Hira Chand, (1963 Raj LW 316). Pende- 
kanti Subbarayudu v. Bysani Venkatana~ 
rasayya, (AIR 1968 Andh Pra 61), Srini- 
vasa Thathachariyar v. Thiru Venkata- 
chariar, (ATR 1932 Mad 601) and Panna- 
lal v. Shri Krishna, (AIR 1955 Madh 
Bha 124). On discussing the evidence 
produced by the parties the learned 
Judge felt that: 

“I am of the opinion that the de- 
fendant has hopelessly failed in esta~ 
blishing the fact that the occurrence as 
reported by him to the police thad in fact 
taken place and that the report lodged 
by him with the police was true to the 
best of his knowledge and belief”. 

9. As regards the malice the 
learned Judge held that the same has 
been established as the plaintiff had ap- 
peared against the defendant in the cri- 
minal case. The learned Judge found 
that. the evidence regarding the so-called 
compromise in the criminal case was 
wholly untrustworthy. In the result, he 
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held that the plaintiff had been prosecut+ 
ed maliciously and there was no reasons 
able and probable cause for the same, 
The learned Judge awarded Rs. 2.000/+ 
as general damages. As for the special 
damages the learned Judge held that the 
amount of Rs. 500/~ be allowed to the 
plaintiff as the fee of the counsel. Rs, 
'100/- were allowed on account of travels 

g and diet expenses, In the result, 
the learned Judge awarded a decree of 
Rs. 2,600/- in favour of the plaintiff 


_ 10. In assailing the judgment of 
the learned Additional District Judge, 
learned counsel for the appellant cons 
tends: (1) that the defendant cannot be 
said to be the prosecutor as he had only 
made a report with the police and is 
thereafter not shown to have taken any 
part in the investigation with the result 
that it is the police who should be taken 
to have launched the prosecution against 
the appellant; (2) that the plaintiff has 
failed to prove that there was want of 
reasonable and probable cause for the 
prosecution; (3) general damages awarded 
to the plaintiff were on the high side, 

ned counsel invites attention to the 
averments in the plaint and submits thet 
no damages had been claimed by the 
plaintiff for the so-called loss of reputa= 
tion and yet that has been put in the 
issue and en into consideration while 
assessing the damages, 


iL Re: I, Learned counsel placed 
reliance on Dattatraya Pandurang v. Hart 
Keshav, AIR 1949 Bom 100; Radhu v, 
Dhadi. AIR 1953 Orissa 56; Pannalal v. 
Shrikrishna, AIR 1955 Madh Bha 124 
Badduri Chandra Reddy v. Rami Reddy, 
AIR 1955 Andh Pra 218; Krishnarao v. 
Radha Kishan, AIR 1956 Nag 264 and 
T. V. Lakshmojirao v.. Venkatappaiah, 
AIR 1966 Andh Pra 292. Learned couns 
sel also referred to Kedarnath v. Brahma~ 
nand. AIR 1959 Raj 37 and has tried to 
distinguish that case. He argued that the 
view taken by the learned Single Judge 
in the Rajasthan case does not. fully ac- 
cord with the view taken by the Privy 
Council on which reliance has been 
placed. There is yet a very recent case 
of a Division Bench of the Allahabad High 
Court reported as Ganga Din v, Krishna 
Dutt. ATR 1972 All 420. 


The dictionary meaning of the word 
“prosecute”. inter alia, is: ‘to bring before 
a court’ ‘to carry on a legal prosecution’ 
vide Chambers’ Twentieth Century Dic-+ 
tionary, revised edition. The question 
here is whether it was the defendant who 
had prosecuted the plaintiff, In Gaya 
Prasad v. Bhagat Singh. (1908) 5 All LJ 
665, their Lordships of the Privy Council 
observed: 


“In India the Police had special 
powers in regard to the investigation of 
criminal charges, and it depended very 
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much on the result of their investigation 
whether or not further proceedings were 
taken against the person accused. If, 
therefore, a complainant did not go be~ 
yond giving what he believed to be cor~ 
rect information to the Police and the 
Police, without further interference on his 
part (except giving such honest assis- 
tance as they might require). thought fit 
to prosecute. it would be improper to 
make him responsible in damages for the 
failure to the prosecution. But, if the 
charge was false to the knowledge of the 
complainant, if he misled the Police by 
bringing suborned witnesses to support it, 
if he influenced the Police to assist him 
fn sending an innocent man for trial be- 
fore the magistrate, it would be equally 
improper to allow him to escape liability 
because the prosecution had not techni-~ 
cally been conducted by him. The ques- 
tion in all cases of this kind must be— 
who was the prosecutor? And the answer 
must depend upon the whole circum= 
stances of the case. The mere setting of 
the law in motion was not the criterion, 
the conduct of the complainant before 
and after making the charge. must also 
be taken into consideration Nor was it 
enough to say the prosecution was ins 
stituted and conducted by the Police”, 


The question came to be examined 

nce again in Balbhaddar Singh v. Budri, 

(AIR 1926 PC 46), wherein their Lord- 
ships observed as fallows:— 

“In any country, where. as in India 
prosecution is not private, an action for 
malicious prosecution in the most literal 
sense of the word could not be raised 


against any private individuel. But giv- 


ing information to the authorities which 
naturally leads to prosecution is just the 
same thing”. 

12. In Dattatraya Pandurang Datar 
v. Hari Keshav, AIR 1949 Bom 100 the 
defendant had lodged a first information 
report to the police about a theft at his 
shop and jaic his suspicions against the 
plaintiff in the case, his servant. On this 
report the police registered a case and 
started the investigation. The plain- 
tiff was arrested and he was also 
remanded by a Magistrate in police cus- 
tody. Thereafter the police reported that 
no evidence was forthcoming against the 
plaintiff and accordingly the police moved 
for the cancellation of the bail bond and 
the discharge of the accused which was 
done. Thereafter the plaintiff sued the 
defendant for damages for malicious pro- 
secution, The learned Judge . observed 
that it was an essential sine qua non of 
an action for malicious prosecution that 
the plaintiff was prosecuted by the de~ 
fendant, The learned Judge went on to 
say that the defendant did not prosecute 
the plaintiff as he had done nothing more 
beyond laying the information with the 
police and it was the police that after 
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being satisfied that there was reason to 
suspect the commission of the offence that 
it proceeded to investigate the facts and 
circumstances of the case and obtained 
the remand of the accused. The learned 
Judge referred to the Privy Council case 
AIR 1926 PC 46, besides a few other cases 
and then held that the defendant did nof 
prosecute the plaintiff as he did nothing 
more than merely laying the information 
before the police and it was the police 
who. after the investigations. prayed for 
the discharge of the accused, 

13. In Radhu v. Dhadi, AIR 1953 
Orissa 56, the learned Judge observed: 


“The real question is fo determine 
who is the real prosecutor, The mere 
giving of information, even though it was 

. to the police cannot give cause of 
action to the plaintiff in a suit for mali- 
cious prosecution if the defendant is nof 
proved to be the real prosecutor by esta~ 
bli g that he was taking active part 
in the prosecution, and that he was pri- 
marily and directly responsible for the 
prosecution, If the defendant had leff 
the matter to the investigation of the 
police and took mo unduly active part 
ag plaintiff's prosecution by the state 
after giving information and getting rice 
seized by the police the defendant is nof 
the prosecutor”, 
Balbhaddar Singh’s case, AIR 1926 PC 
46 was relied on by the learned Judge. 


14, The e thing has been said 
fn AIR 1955 Madh. Bha 124. The learned 
Judge observed: 


“The fact that a private person. who 
merely makes a statement or complaint 
to the police giving out information which 
he believes to be correct, would not make 
him “the prosecutor”. To become pro- 
secutor he must be actively instrumental 
in putting the criminal law in motion. 
Where there is no evidence of the con- 
duct of the private person before and 
after he made the statement or com~ 
plaint to the police. to show that he was 
directly responsible for the charge being 
made, had taken principal part in the 
conduct of the case and had done all he 
could do to secure the conviction of the 
plaintiff in a suit for malicious prosecu~ 
tion. it cannot be said that he was the 
prosecutor so as to sustain an action 
against him for malicious prosecution”. 
Again it was Balbhaddar Singh’s case 
that was relied. 

15. To the same effect are the ob- 
servations in AIR 1955 Andh Pra 218; 
AIR 1956 Nag 264 and AIR 1966 Andh 
Pra 292 and I need not refer to the ob- 
servations therein which are again based 
on Balbhaddar Singh's case or Gaya 
Prasad Tewari’s case, (1908) 5 AN LJ 
665 a ). 


In Ganga Din v. Krishna Dutt, 
AIR ‘ove All 420. the learned Judges 
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made a survey of the Privy Council cases 
and text books and observed: 

“H will appear from a survey of the 
case law and the text-books that where 
the plaintiff is prosecuted by the Police 
on the report of the defendant which is 
false to his knowledge and is acquitted, 
the defendant will be liable to pay dam- 
ages for malicious prosecution, if there 
was malice and no reasonable or pro« 
bable cause.” 

17. The answer to the question as 
fo whether the defendant was the prose~ 
eutor of the plaintiff by his making a re- 
port to the police will depend upon the 
whole circumstances of the case, If the 
informant did not give beyond giving 
what he believed to be correct informa 
tion to the police and thereafter he had 
not taken part in the investigation by 
producing false witnesses or by making 
a request to them to prosecute the ac- 
cused then that may not make the in- 
formant a prosecutor, But. if on the 
other hand, a charge was false to the 
knowledge of the informant and he had 
produced some false witnesses to sustain 
that charge or has influenced the police 
in having sent an innocent man for trial 
then it would be improper for him to 
escape liability. because the prosecution 
had not technically been conducted by 
him. As pointed out by their Lordships 
in Balbhaddar Singh’s case, AIR 1926 
PU 46 giving information to the autho- 
tities which inter alia leads to prosecu- 
tion is the same thing as initiating the 
prosecution, though in India in the most 
literal sense of the word a private indi- 
vidual cannot be said to be the prosecu-~ 
tor when the prosecution is commenced 
through the agency of the State as a 
result of police investigations. 


In this light I may. now deal with 
the case reported in: AIR 1959 Raj 37. 
In that case the criminal proceedings 
were started on the report of the defen- 
dant. The defendant alleged that in his 
absence the plaintiffs along with a few 
others had broken open the lock of the 
shop ‘in the tenancy of the defendant and 
had taken away certain movable pro- 
perty without his consent which had: been 
locked up inside the shop by the defen- 
dant. The plaintiff's case was that he 
has never broken open the lock of the 
defendant but that although he had oc- 
cupied the shop as a tenant of Thakur 
Kalyanji of which.the parties were puja- 
ries, yet he had vacated it on the insist- 
ence of the plaintiffs and had taken out 
his movables from the shop and put them 
in a kothari of the temple. The plain- 
tiff was convicted by the trial court and 
sentenced to imprisonment. but he was 
acquitted in appeal. Thereafter a suit 
for damages was filed. The learned Judge 
referred to Balbhaddar Singh’s case 
and a few other cases and observed :— 
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“Where criminal proceedings were 
started against the plaintifis on the re- 
port of the defendant, it cannot be said 
that no action for malicious prosecution 
lay against the defendant on the ground 
that the defendant was not the prosecutor 
of the plaintiffs.” 

The observations of the learned 
Judge mean that merely because the cri- 
minal proceedings were started on the 
report of the defendant it cannot be said 
that no malicious prosecution could lie 
against the defendant on the ground that 
the defendant was not the prosecutor of 
the plaintiff. As observed by their Lord- 
ships of the Privy Council the question 
as to who was the prosecutor has to be 
answered upon the whole circumstances 
of the case. The mere setting of the 
law in motion was not the criteria and 
the conduct of the informant before and 
after making the charge must also be 
taken into consideration. nor was it 
enough to say that the prosecution was 
instituted or conducted by the police, 
Therefore. from a review of the several 
eases, by and large, it can be said that 
the following circumstances will make 
a first informant a prosecutor for the 
purposes of a suit for damages for mali- 
cious prosecution: 

(1) That the report was lodged by 
him was false to his knowledge; 

(2) That the informant after the 
lodging of the first information report 
had brought false witnesses: in support 
of his report; 

(3) He had influenced the police in 
sending up an innocent person for trial 
before the Magistrate; 

(4) The information was such that 

naturally led the police to launch the 
prosecution. 
The enumeration cannof be exhaustive 
and for reaching the correct conclusion in 
a given case the whole circumstances of 
the case have to be taken inta considera- 
tion. 

The circumstance that the first in- 
formation report lodged by the plaintiff 
was false to his knowledge will not only 
establish that he was the prosecutor. but 
will at the same time be establishing 
want of reasonable and probable cause 
for his lodging the first information re- 
port against the defendant, 


18. Now, in the present case the 
first information report Ex. 4 on record 
is a detailed one and purports to be based 
on the direct knowledge of the defen- 
dant. The baa paragraph of the report 
runs like ; 

` FERIA ae amt te aan 2% 
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On this report the Station House Officer 
registered the case under Sections 392/397 
read with Section 34, Indian Penal Code 
against all the accused including the 
plaintiff. It is to be noticed that the ac- 
cused were arrested. One of the wit- 
messes namely, Bala Singh was already 
with the plaintiff and the other witness 
Ganga Singh had been named by him 
fin the first information report. Jn such 
a case, therefore, it is idle to contend 
that the defendant was not the prosecu- 
tor of the plaintiff. The learned Addi- 
tional District Judge was therefore right 
in holding that the defendant had prose~ 
cuted the plaintiff. 

19. Re: 2. In Dhanraj v. Hirachand. 
1963 Rai LW 316, Modi, J. had to deal 
with the question of burden of proof in 
such cases. The learned District Judge 
had observed in that case that the bur- 
den on the plaintiff was heavy to estab- 
lish that his prosecution was false and 
that it was made without any reasonable 
or probable cause. In pointing out that 
the observation of the learned District 
Judge was erroneous Modi, J.. observed 
as follows :— 


“The judgment of the learned Judge 
seems to me to be affected by one fur- 
ther error, and that is that according to 
him a ‘heavy’ burden lay on the plain- 
tiff to establish that his prosecution was 
false and that it was made without any 
reasonable and probable cause. It is 
true that the initial burden did and 
would lie in a case for damages for mali- 
cious prosecution on the plaintiff; but 
for that reason I am not prepared to ac- 
cept. nor has any authority been cited 
before me to induce me to hold, that this 
burden is “particularly” heavy on him. 
In fact it has been laid down by a learn- 
ed single Judge of this Court in Kedar- 
math v. Brahmanand. (1958) Raj LW 434 
= (AIR 1959 Raj 37) that there are 
many cases where the plaintiffs case is 
megative, and then very slight evidence 
on the part of the plaintiff may be suffi- 
cient to shift the onus on to the defen- 
dant. and that in such a case after the 
plaintiff has denied on oath his participa- 
tion in a particular crime. it is for the 
defendant to prove by positive evidence 
that the plaintiff had committed the act 
complained of, It seems to me that this 
would be so where the prosecution was 
based on facts which must have been 
within the knowledge of the prosecutor. 
If the learned Judge's appreciation of the 
entire evidence in this case was coloured 
by the statement or rather mis-state- 
ment of law contained in his judgment, 
to which I have referred above, then I 
must point out that this was a wrong 
approach to the whole case and that 
cannot be sustained as correct.” 

The observations of Modi J. are in 
line with (1958 Raj LW 434) = (AIR 
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1959 Rai 37). By and large the ques- 
tion turned on the appreciation of the 
evidence as a whole whether the plain- 
tiff had been successful in proving that 
there was want of reasonable and pros 
bable cause for the prosecution. 

Whether the burden is heavy or 
slight are imprecise expressions. Even 
otherwise a burden shifts from one party 
to the other in a civil case at different 
stages and, therefore, much will not turn 
on the question as to who carries the 
initial burden. In any case the finding 
of the evidence adduced in the criminal- 
case could not be relevant for the pur-« 
poses of a suit for damages, In an un- 
reported case S. B. Civil First Appeal 
No. 48 of 1969, Sumermal v. Bhanwar 
lal, decided by me on 3-10-1972 (Rai), 
having made a reference to a number 
of cases, I observed as follows :— 


“Reference to the above cases dis- 
closes that it has been accepted on all 
hands that the burden of proving absence 
of reasonable and probable cause is un- 
doubtedly on the plaintiff. There has 
been variation in emphasis as to when 
the burden of proof will be shifted to 
the other side, when the allegations 
about the plaintiff being involved in the 
crime are based on the direct knowledge 
of the defendant and the plaintiff's case 
is of the negative type that he never 
participated in the criminal act. As al- 
ready noticed, in some cases it has been 
held that slight evidence would be suffi- 
cient to shift. the burden on to the 
defendant and in others there has been 
emphasis that nonetheless it will be for 
the plaintiff to prove his negative case 
even if his case is that he was not there 
present at the time of the incident or 
that no such incident had taken place. 
The safe rule. to my mind, is not to in- 
volve one-self in making a general state- 
ment as to cover all cases. but to hold 
that it will depend on the facts and cir- 
cumstances of each case as to how much 
evidence would be sufficient to shift the 
burden which initially lies on the plain- 
tiff to the other side and that is the rule 
applicable by and large to all civil cases 
and in my humble view suits for malici- 
ous prosecution should be no exception. 
In civil cases the burden of proof does 
shift from one party to the other at dif. 
ferent stages depending on the nature 
of the evidence both oral as well as 
documentary and no hard and fast rule 
could be laid down in such matters. If 
the plaintiff succeeds in proving that the 
case was false, then I should think the 
mere statement of the plaintiff would be 
quite sufficient. to shift the burden of 
proof to the defendant that there was 
absence of reasonable or probable cause, 
but then there must be proof that the 
ease was false.” 


I adhere to the above observations, 
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20. P, W, 1 Jang Singh and P. W. 
2 Jagroop Singh, who was the co-accused 
in the criminal case with Jang Singh, 
are the only witnesses on the side of the 
plaintiff. Defendant Hazur Singh D. W. 2 
Gang Singh, D. W, 3 Kartar Singh are 
. the witnesses on the other side regard= 
ing the incident. The learned Additional 
District Judge has observed that the 
plaintiff's evidence was sufficient to dis- 
charge the onus and, therefore, the bur« 
den of proving the truth of the defen- 
dant’s version shifted on to him. 
fs what the learned Judge has said about 
the value of the defendant’s evidence i 
“Although the defendant Hazur Singh 
has tried to prove the occurrence by his 
own statement, as well as by producing 
two more witnesses Gang Singh, D. W. 2 
and Kartar Singh, D. W. 3. but from 
their statements also the serious offences 
as complained of are not at all proved. 
From the statement of the defendant if 


is crystal clear that the plaintiff neither ` 


attempted to commit his murder nor did 
he rob Bala Singh of his chaddar and 
the money. The defendant has accused 
Jagroop Singh of having fired the pistol 
towards hi but the bullet did not hit 
him. Jagroop Singh is not a party to 
this case nor he has claimed any damages 
from the defendant, although he too had 
been acquitted along with the plaintiff 
in the criminal case. There is also no 
evidence on the record that any empty 
cartridges were seized by the police from 
the spot. Kartar Singh, D. W. 3. who 
is the real brother of the defendant has 
also not stated anything against the 
plaintiff and he had only seen the plain- 
tiff running behind Gang Singh on the 
‘Pagdandi’ leading to Hakamabad, From 
the statement of Gang Singh. D. W. 2. 
also, it does not appear that the plaintiff 
did any overt act towards the commis- 
sion of the offence under Section 307, 
I. P. C. He has only stated that the 
plaintiff had run after him. and he had 
fired a gun shot and the plaintiff went 
back after coming near the canal. He 
has not at all stated that the plaintiff 
Jang Singh had tried to commit his mur- 
der. and in order to meet..that end he 
had. fired the shot from his gun towards 
him from behind. Under all these cir- 
cumstances. I am of the opinion that 
the defendant has hopelessly failed in 
establishing the fact that the occurrence 
as reported by him to the police had in 
fact taken place and that the report lodg- 
ed by him with the police was true to 
the best of his knowledge and belief.” 


21. Having perused the statements 
of the defendant’s witnesses, I am un- 
able to share the view taken by the 
Jearned Additional District Judge. The 
fact that one of the accused namely. the 
defendant did not rob Bala Singh of his 
‘Chaddar’ or that the plaintiff did not ats 
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tempt to’ commit the murder of the de- 
fendant or that no empty cartridges were 
seized from the spot are not circum= 
stances which would necessarily estab- 
lish the falsity of the report lodged by 
the defendant. It is true, the plaintiff 
was not alleged to have fired, but it was 
Jagroop Singh who is alleged to have 
fired with his pistol When the allega- 
tions were against four persons and the 
action was a concerted one it was nof 
necessary that any particular person ouf 
of them alone should have fired. It is 
true. the defendant was not fired at, nor 
was the plaintiff alleged to have robbed 
Bala Singh of his ‘Chaddar’, but the de- 
fendant was not carrying the ‘Chaddar’ 
and it was only his companion who was 
having the ‘Chaddar’. Further only one 
shot was fired and the empty cartridge 
would normally remain in the barrel un= 
less it is purposely dropped at the site 
for reloading the firearm. Having read 
the plaintiff's evidence as also that of 
the defendant one cannot come to a firm 
conclusion that the report lodged by the 
defendant was necessarily a false one, 
It cannot, therefore, be said that the 
plaintiff has succeeded in proving want 
of reasonable and probable cause for the 
defendant in lodging the report against 

I am, therefore, of the view that 
the plaintiff has not been successful in 
proving his case. 


22. Re: 3. The amount of Rs, 1007s 
that has been assessed ag the amounf 
spent for travelling and diet expenses is 
alright. However, Rs, 500/- were paid - 
to the Advocates for the two accused and 
it is not the plaintiff's case that the co 
accused had not contributed towards the 
fee. Therefore. under this head only, 
Rs. 250/- should have been allowed to 
the plaintif. As regards the award of 
general damages to the extent of Rupees 
2.000/- it lay within the discretion of 
the trial Judge. It is true, the plaintiff 
had not said in so many words as to 
what he had suffered. but as there was 
a clear cut issue the defendant very well 
understood the case he had to meet. 
As such I am not inclined to disturb the 
finding of the learned trial Judge regard= 
ing the award of general: damages, 

However, as I have come to the con= 
clusion that the plaintiff has not been 
successful in proving his case, he is not 
entitled to recover any damages, 


23. In the result. therefore, I al- 
low this appeal. set aside the judgment 
and decree of the learned Additional] Dis- 
trict Judge Ganganagar and hereby dis- 
miss the suit with costs. As the appeal 
has not been contested by anyone, the 
appellant shall get only the court-fees 
paid for the memo of appeal. 


Appeal allowed, 
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Index Note:— Hindu Marriage Act 
(1955). S..12 — Impotency means inca- 
pacity to have conjugal intercourse — It 
has nothing to do with capacity to pro- 
create children — The Court ean grant 
relief even if the spouse is found to be 
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JUDGMENT: This Is a wife’s appeal 


and is directed against the judgment and. 


decree of the learned District Judge 
Jaipur District annulling her marriage 


under Section 12 of the Hindu Marriage: 


‘Act. 1955, hereinafter to be referred as 
the “Act”. on the ground of wife’s impo- 
tency. and her consequent incapacity to 
consummate the marriage, 


2. Smt, Laxmi Devi. the wife, and 
Babulal, the ‘nucbend. were married ac- 
cording to Hindu rites on 17-2-1967. Ac~ 
cording to, the husband, appellant Smt. 
Laxmi Devi had no vagina and was thus 
impotent at the time of the marriage and 
continued to be so till the present pro- 
ceedings for annulment under Section 12 
. of the Act were instituted on 3-7-1969. 
The husband relied on a certificate Ex. I 
given by one Dr. E, Peters (D. W. 3) who 
examined the wife on 6-1-1968 and found 
that the wife had no vagina. The wife 
resisted the application. She denied that 
she was impotent: According to her, 
she had a vagina and after the marriage 
she had been sleeping with her husband 
and the marriage had been duly con- 
summated. She proceeded to say that she 
had been ill-treated by. her husband and 

people and was turned out of the 
house after being relieved of the orna- 
ments given to her by her parents. She 
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added that the husband wanted to marry 
one Mst. Pishta daughter of one Chhagan- 
lal of Manoharpur and to restrain the 
marriage she had to file a suit in the 
Court of Munsif, Shahpura and it was 
at that stage that the husband came 
forward with the allegations that the 
wife was impotent. She further took the 
stand that her father got her treated and 
she was found to possess the female 
characteristics and further as a result of 
a surgical operation her vagina was re- 
constructed on 9-7-1968. She was there- 
after examined on 13-4-1969 by Dr 


Padma P. Mir Chandani aad she certi-~ 
fied that the wife had all the female 
characteristics. 


3. The main issue that thus arose 
in the case. was whether the wife was 
at the time of the marriage impotent and 
continued to be so till the presentation 
of the petition and had not consummated 
the marriage. Babulal, the husband, ex- 
amined himself as P. W. 1. ‘The wife 
examined herself as D. W. 1 and further 
produced Dr. Padma P. Mir Chandani 
D. W. 2 and Dr. E. Peters D. W. 3 in 
her evidence. Subsequently the husband 
made a request that the wife be got ex- 
amined by Dr. Miss Chandrawati Saxena, 
M. S. College. Jaipur and 
accordingly Dr, Saxena oe the wife 
and gave evidence as P. 


4, The learned Mer Judge ac- 
cepted the evidence’ of Babulal as cor- 
rect. He further relied on the certificate 
issued by Dr. E, Peters. Ex. 1, wherein 
she had stated that it was a case of 
vaginal atresia and that there was com- 
plete absence of vagina. Another certi- 
ficate of Dr. Peters Ex. A/2 dated 27-6- 
1968 was also referred to in which Dr. 
Peters had diagnosed the wife’s trouble 
as atresia vaging and advised Williams 
operation. Further Dr. Peters stated that 
the operation was performed by her on 
9-7-1968 and patient’s vagina was recon~ 
structed. Thereafter the wife was dis- 
charged on 17-7-1968. D. W. 2 Dr. Padma 
P. Mir Chandani had examined the wife 
on 13-4-1969 and certified vide Ex. A/1 
that Smt. Laxmi had all the female 
characteristics, One more certificate Ex. 
A/4 given by a Clinical Tutor, Zenana 
Hospital, Jaipur and countersigned by Dr. 
E. Peters was also produced in which it 
was stated that Smt. Laxmi had been ad- 
mitted to the Zenana Hospital, Jaipur on 
10-2-1970 for re-examination and it was 


` found that she had a vagina 3” long ad- 


mitting two fingers and that she was fit 
for intercourse. 

5. Taking into consideration the 
statements of the medical witnesses as 
also the various certificates and the direct 
testimony of the husband the learned Dis- 
trict Judge had no hesitation in reaching 
the conclusion that the wife was impotent 
at the time of the marriage, He found 
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the wife’s statement to the effect that 
she had been having sexual intercourse 
with the husband to be wholly unreli- 
able. The learned Judge then considered 
the next question whether the wife could 
be considered impotent even after the 
operation had successfully taken place 
and the wife had her vagina reconstruct- 
ed. For this the learned Judge did not 
place much reliance on the statement of 
Dr. Padma P, Mir Chandani because she 
has simply stated that Smt, Laxmi had 
all the female characteristics. She had 
not even stated whether the girl was fit 
for sexual intercourse or not. Dr, Padma 
P. Mir Chandani also admitted that she 
was even unaware if the wife had under- 
gone an operation for reconstruction of 
her vagina. The learned Judge then con- 
sidered the evidence of Dr, E, Peters and 
that of Dr. Saxena. Both Dr. E. Peters 
and Dr. Saxena had been Professors of 
Obstetrics and Gynaecology in the S. M 
S. Medical College Jaipur and further 
they had both been on the post of Super- 
intendent Zenana Hospital. Dr, E, Peters 
stated that Smt. Laxmi had been operat- 
ed by her a atresia vagina. This term, 
according to her. meant, absence of cana- 
lisation of the vagina. She further stated 
that she had reconstructed Laxmi’s vagina 
by plastic surgery by removing a V shaped 
flap from the thigh and suturing it in 
layers at the place where the normal 
vagina is. She further stated that after 
this operation Smt, Laxmi was capable 
of having sexual intercourse. She added 
that the vagina was likely to become 
bigger with repetition of sexual inter- 
course, Dr. E. Peters further stated that 
the normal length of vagina is about 44 
inches varying according to the height of 
the person. The girl had no cervix or 
uterus and these could not be recon~ 
structed. Dr. Miss Saxena P. W. 2 de- 
posed that female impotency was not a 
medical term and such a state of woman 
is denoted by the expression absence of 
libido which meant that the woman had 
no desire for sex and satisfaction thereof. 
She further stated that the external 
genitalia of Smt. Laxmi were under- 
developed and only two fingers could be 
introduced into the vagina whose length 
was 24 inches. According to Dr. Saxena 
also there was no cérvix and also no 
uterus. Further there was no failure of 
Mullarian duct system, Dr, Saxena ad- 
mitted that the vagina of Smt, Laxmi had 
been artificially formed by use of skin 
graft. from the thigh. According to Dr. 
Saxena, as the vagina admitted two fin- 
gers it was possible that Smt. Laxmi 
could have sexual intercourse. She, how- 
ever, could not say whether Smt, Laxmi 
was used to sexual intercourse after the 
reconstruction of the vagina. According 
to Dr. Saxena too though the reconstruct- 
ed vagina of Smt. Laxmi was 24 inches 
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long yet repeated intercourse could in- 
crease the laxity. Further, according to 
Saxena, sexual act is complete when 
both the husband and wife are satisfied 
with the act. It further appears that the 
learned Judge during the course of hears 
ing tried to persuade the wife and her 
people to allow the husband to examine 
the private parts of the girl with a view 
to seeing if he could have sexual inter« 
course with her. but as the wife and 
her people were unwilling for this the 
learned District Judge presumed that the 
wife was still incapable of sexual inter- 
course. The learned District Judge ac« 
cepted the view propounded by Dr. 
Lushington in 1845 (1) Rob Eccl 279 
about the kind of sexual satisfaction and 
then reached the conclusion that the wife 
was impotent at the time of marriage 
end continued to be so till the presenta- 
tion of the petition by the husband under 
Section 12 of the Act and that she had 
failed to consummate the marriage. Con- 
sequently the learned Judge passed a 
decree for annulment of the marriage. 


6. Learned counsel for the ap-« 
pellant found himself unable to challenge 
the conclusion of the learned Judge that 
the wife was impotent at the time of the 
marriage. He, however, maintained that 
after the operation and with the recon- 
struction of the vagind the wife cannot 
be said to be impotent at the time of the 
presentation of the petition under Sec- 
tion 12 of the Act. Learned counsel 
submitted that the reconstructed vagina 
could enable the husband to have full 
sexual satisfaction, though to start with 
there might be some difficulty in’ having 
complete satisfaction but with repeated 
intercourse the vagina would be enlarged 
as stated by the doctors and consequently 
it cannot be said that the husband had 
succeeded in proving the continued im~ 
potency of the wife at the time of the 
presentation of the petition under Sec- 
tion 12 of the Act. Learned counsel 
placed reliance on Prajapati Ganeshii 
Idaji v. Hastuben Hemraj, (1967) 8 Guj 
LR 966; Jadgish Lal v. Smt, Shyama. AIR 
ro All 150 and S. v., S., (1954) 3 All ER 

7. - Learned counsel for the res- 
pondent. on the other hand. submitted 
that the avowed object of marriage was 
not only sexual relationship but to pro- 
create the children as well. Learned 
counsel relied on certain passages from 
Narad Smriti and other texts which have 
been referred to in Ganeshii’s case, (1967) 
8 Gui LR 966 = ILR (1967) Guj 681 
Learned Counsel further submitted that 
in the present case there was complete 
absence of vagina and in a case where the 
vagina has been altogether newly cons- 
tructed the sexual intercourse as would 
consummate the marriage cannot be na- 
tural, Further, even the reconstructed 
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vagina was under-sized, that is, 24” ac~ 
cording to one lady doctor and 3” ac- 


cording to the other when the normal 
size of a vagina is 4” to 44”. Such a 
small artificial vagina. according to 
learned counsel, would not admit com- 
plete penetration and, therefore, the sex 
satisfaction can never be complete and 
one cannot be expected to go on with 
partial satisfaction in such a matter. 
Learned counsel relied on Dr, Peer 
ton’s passage as also on D., y. D.. (1954) 
2 All ER 598. 


8. Now there is no manner of 
doubt in my mind that the wife was im- 
potent at the time of the marriage. Ac< 
cording to Dr. Peters, there was com- 
plete absence of vagina which the doctor 
had later on explained as absence of can~ 
alisation of the vagina. In cross examina- 
tion Dr. Peters had admitted that she had 
examined the respondent on 6-1-1968 and 
issued the certificate Ex. 1 and further 
at that time she found a complete ab- 
sence of the vagina. Therefore. the pre- 
sent is a case where the vagina did no? 
exist and only an artificial vagina or a 
cavity had been constructed. The ques+ 


tion is whether ee the impotency - 


in the woman can be said to have come 
to an end. The woman had no cervix or 
uterus and was thus incapable of bearing 
a child. Learned counsel for the ress 
pondent wants me to take this into con~ 
sideration in judging aa impotency or 
otherwise of the girl . Lushington’s 
oft-quoted passage oe 


“If there be a reasonable probability 


that the lady can be made capable of a- 


vera copula of the nature sort of coitus, 
though without power of conception—I 
cannot pronounce this marriage void. T£ 
on the contrary, she is not and cannof 
be made capable of more than an incipi- 
ent. imperfect, and unnatural coitus, I 
would pronounce the marriage void”, 

In England these observations have been 
taken to be emanating from a great 
authority and were approved by the 
House of Lords in Baxter v. Baxter, 
(1947) 2 All ER 886. These S 
were again considered in S. v, S., (1962) 
3 All ER 55. The learned wd Justices 
pointed out that this statement on the 
part of Dr. Lushington was by no means 
conclusive as he had nowhere defined 
whet was meant by “vera copula”. In 
S. v. S.. (1962) 3 All ER 55 the wife had 
malformed vagina, too short to permit 
full penetration but according to the 
medical evidence it was capable of being 
enlarged by an operation with good 
chance, of the operation being successful 
so as to allow full penetration. The 
operation would involve removal of the 
soft tissues where the normal vagina 
would be in order to create a passage 
which ould be lined by skin from the 
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thigh, The absence of the natural mem- 
brane and its special sensory quality and 
of normal secretions would affect the 
degree of sexual satisfaction obtainable 
from intercourse by the wife but would 
not affect materially that of husband 
though there would be no conception of 
children, the wife having no uterus. It 
was considered that inability to conceive 
was no ground for finding incapacity to 
consummate the marriage and further the 
degree of sexual satisfaction obtainable 
was immaterial. The learned Lord Jus- 
tices came to the conclusion that the fact 
that full penetration could only be ren- 
dered possible either by surgery eradi- 
cating a malformation of the wife’s vagina 
or on the hypothesis that there was no 
matural vagina, by surgery creating an 
artificial vagina, would not prevent sub- 
sequent sexual acts amounting to con- 
summation of the marriage In other 
words. the wife’s incapacity was thus 
curable and a decree of nullity was 
refused, 

9. In (1967) 8 Guj LR 966 on 
which learned counsel for the appellant 
strongly leans, the wife was found to 
have a short vagina and that it was 
communicating with rectum. Three 
operations were then performed on the 
wife namely. colostomy. vagina plasty and 
repair of recto vagina fistula as well as 
closure of colostomy, According to. the 
doctor, after these operations were per~ 
formed the husband would be able to 
have normal coitus, 

10. I have carefully considered 
these cases. To my mind. these cases 
would govern a situation where the 
vagina would be there, but it may not 
enable completion of the act on account 
of it being undersized or on account of 
any other structural defect. but where 
there is complete absence of vagina, as 
in the present case, the sexual inter- 
course even if it were possible cannot be 
said to be a natural one and, to my mind, 
vera copula would be wanting. .The ob- 
servations in S. v. S. (1962) 3 All ER 55 
came to be considered in a recent case 
Corbett v. Corbett, (1970) 2 All ER 33 
Ormrod, J. who decided the case observ- 
ed thus regarding the observations in 
S. v. S.. (1962) 3 All ER 55:— 


“I am aware that this view is not in 
accordance with some of the observtions 
of the ie of Appeal in S. v. S. (other- 
wise W). but in my respectful opinion, 
those parts of the judgments which refer 
to a wholly artificial vagina, go beyond 
what was necessary for the decision in 
that case and should be regarded as obi- 
ter. The respondent in t case was 
assumed to be a woman. with function- 
ing ovaries, but with a congenital abnor- 
mality of the vagina, which was only 
about two inches long and small in diame- 
ter. according to the report of the medi~ 
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cal inspectors. This is a very ‘different 
, situation from the one which confronts 
me. There are, I think certain dangers 
in attempting to analyse too meticulous- 
ly the essentials of normal sexual inter- 
course, and much wisdom in another of 
Dr. Lushingoton’s observations in the 
same case where he said: 

Jt is no easy matter to discover and 
define a safe principle to act upon per- 
haps it is impossible affirmatively to lay 
down any principle which, if carried to 
either extreme, might not be mischievous’. 

The mischisf is that, by over-refin~ 
ing and over-defining the limits of ‘nor-~ 
mal’, one may, in the end, produce a 
situation in which consummation may 
come to mean something altogether dif+ 
ferent from normal sexual intercourse. 
In this connection, I respectfully agree 
with the judgment of Brandon, J. in W 
(otherwise K) v. W. The possibility men- 
tioned by Willmer, L. J. in his judgment 
in S. v. S. (otherwise W) that a married 
man might have sexual relations with a 
person, using a so-called artificial vagina, 
and yet not commit adultery. does not 
seem to me to be very important, since 
neither oral intercourse with a woman, 
nor mutual masturbation will afford the 
wife the remedy of adultery: Sapsford 
v. Sansford and Furtado,” 


Since present is the case of complete ab- 
sence of vagina and a wholly artificial 
vagina had been constructed. I find my- 
self unable to come to the conclusion that 
the husband can be said to have the nor- 
mal satisfaction coming from a sexual 
intercourse. Apart from this, even after 
the operation the so-called vagina was 
yet under-sized being only 24 inches or 
8 inches in length. The lady doctor had 
admitted that the tissues would be soften- 
ed with repetition of sex act and then 
the intercourse may be giving full satis- 
faction, Be that as it may. the fact re- 
mains that. in the first place, the girl 
had no vagina and the vagina was arti- 
ficially constructed and. in the second 
place, the constructed vagina was at any 
vate under-sized. Consequently in this 
case it cannot be said that the husband 
can have sexual intercourse to his satis- 
faction. The learned District Judge has 
tried to persuade the wife to go to the 
husband and to give him the opportunity 
of examining her and then satisfying 
himself if he could have sexual inter- 
course with her. From the refusal of the 
wife and her people the learned District 
Judge presumed the continued incapacity 
of the wife for sexual intercourse. I 
am afraid one cannot approve of the 
way in which the learned District Judge 
proceeded, It is not for the Court to 
persuade the parties for having an op- 
portunity of sexual intercourse. It is for 
‘the parties themselves to call upon each 
other and then prove that such an op- 
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portunity was denied. In that case the 
Court might draw such presumption as 
may be justified but such proposals should 
mot normally emanate from the Court. 
Be that as it may. even otherwise I am 
satisfied that normal sexual intercoursg 
with this girl is not possible. 


11. Learned counsel for the ress 
pondent wanted to bring in the concept 
of ability +0 procreate with the capacity 
of having sexual intercourse and he 
wanted to place reliance on certain texts. 
He referred to Verse 19 from Narad 
Smriti (Sacred Books of the East, Vol. 33, 
Chapter 12, p. 169) The Verse rung 
thus: 

e ~~ 6 
Tra Rae: wer; erat atRrat are: 1 
Aidaa se araisnaansar n 
The translation of the verse is as follows1 

“Women have been created for tha 
sake of propagation. the wife being tha 
field and the husband the giver of the 
seed. field must be given to him 
who has seed. He who has no seed is 
unworthy to possess the field”, 


. However, I am unable fo accept the posi- 


tion that the ability to procreate children 
is a necessary ingredient of potency. Im- 
potency in matrimonial cases has been 
understood to mean incapacity to consum- 
mate the marriage. that is to say. in- 
capacity to have conjugal intercourse 
which is one of the objects of the mar- 
riage. Further it is not absolutely neces- 
sary that the incapacity to perform the 
sex act must be general because though 
a person may generally be capable of a 
sex act yet he may be incapable of it 
vis-a-vis a particular individual. The 
Court can grant the relief if one spouse| . 
is found to be impotent in relation to 

the other’ spouse. 


12. In AIR 1966 AlN 150 this is 
what has been said about impotency:— 


“Impotency means incapacity for ac- 
complishing the act of sexual intercourse 
and in this context, sexual intercourse 
means not an incipient. partial or impera 
fect but a normal and complete coitus. 

potency thas to be distinguished from 
sterility .which may in some cases act- 
company impotency but is not necessarily 
associated with it. The two expressions 
denote lack of two different powers. A 
person may be incapable of accomplish- 
ing the sexual act and yet be capable of 
procreating, Conversely also. a person 
may be incapable of procreating and yet 
be capable of accomplishing the sexual 
act. The cause of impotency may be in 
the malformation or structural defect in 
the parts; in the functions. resulting in 
imperfect erection or premature ejacula-~ 
tion: in diseases. local or general or in the 
mind, manifesting itself a repugnance for 
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fhe sexual act. fear, lack of confidence, 
etc. In some cases a person may 

capable of having sexual intercourse but 
incapable of performing it with a parti- 
cular individual, and in such a case he 
must be regarded as impotent in relation 


to that particular individual regardless of , 


his potency in general”. 
I find myself in respectful 
with the above passage. 


13. 1, therefore. affirm the finding 
of the learned District Judge about the 
impotency of the wife both at the time 
of the marriage and at the time of the 
presentation of the petition under Sec- 
tion 12 of the Act and that the marriage 
has not been consummated on accounf 
of the wife’s incapacity. 

14. Learned counsel for the ap-< 
pellant orally prayed that costs of the 
litigation in this Court be allowed to 
the appellant and further in the event 
of the decree being affirmed permanent 
alimony be allowed to the wife. The 
prayer is reasonable. Rupees one hundr~ 
ed had been allowed as expenses of litiga- 


agreemen# 


tion by the learned District Judge and 
Rs. 50/~ per month were allowed as 
interim alimony. I should think Rupees 


100/- be allowed as expenses of litigation 
in this Court to the appellant and she 
should get a maintenance of Rs, 50/- per 
month from the husband during her life- 
time till she remarries, Learned coun- 


sel for the respondent has paid Rs, 100/~ - 


to learned counsel for the appellant as 
costs of the appeal. 

15. The result is that I allow the 
appeal in part. : 
judgment and decree of the learned Dis- 
trict Judge regarding the annulment of 
the marriage, I order that the respond- 
ent husband shall pay Rs. 50/~ per month 
to the appellant wife as her maintenance 
during her lifetime till she remarries. 
The parties are. however, left to bear 


their own costs. 
Appeal parily allowed. 
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JAGAT NARAYAN, C. J. 

Lalta Prasad, Petitioner v. Ganga 
Sahai. Opposite Party. 

Civil Revn, No. 264 of 1972. DJ- 22-8- 
1972 from order of Mangilal Jain, Dist. 
J. Jaipur City, D/+ 5-7-1972. 

Index Note:— Guardians and Wards 
Act (1890), S. 19 (b) — In view of S. 2 
of Hindu Minority and Guardianship 
Act, S. 19 must be read with S. 13 of 
that Act with the result that the rigour 
of the prohibition contained in S. 19 (b) 
must be considered to have been relaxed 


in the interest of minor’s welfare. ILR 


TP/JP/F150/72/JHS 


Lalta Prasad v. Ganga Sahai (J. Narayan C. J.} 


While I maintain the. 
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(1969) 19 Raj 989 & ATR 1961 Punj 51 
& AIR 1960 Cal 573 & AIR 1971 Andh 
Pra 131, Followed — (X-Ref:— Hindu 
Minority and Guardianship Act (1956), 
Ss. 2, 13). . (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 134 = (1971) 2 
Andh WR 190. Vegesila Venkata 
Narasaiah v. Chintalapati Peddi 


Raju 
AIR 1969 Cal 573 = 73 Cal WN 

721, Sunil Kumar Chowdhary v. 

Sm. Satirani Chowdhary 5 
ILR (1969) 19 Rai 909, Jot Ram v. 

Taru Ram 5 
AIR 1963 Raj 239 = 1963 Rai LW 

229, Rafiq v. Smt. Bashiran pÀ 
AIR 1961 Punj 51 = 62 Pun LR 

578, Amol Singh v. Smt. Kamal~ E 

fit Kaur -5 

P. C. Bhandari, for Petitioner; N. M. 
Kasliwal, for Opposite Party. 
JUDGMENT:— This is a revision ap- 

plication by the father of two minor boys 
above the age of five years against an 
order of the District Judge, Jaipur City, 
Jaipur. appointing their grandfather as 
their interim guardian under Section 12 
of the Guardians and Wards Act (herein~ 
after referred to as the Act). 

: The parties are Hindus and 
there is no finding of the learned Dis- 
trict Judge that the father is unfit to be 
their guardian. It is contended on be~ 
half of the petitioner that the learned 
District Judge had no jurisdiction to ap- 
point the grandfather as interim guars 
dian in view. of Section 19 (by of the 
Act. Reliance was placed on a decision 
of this Court in Rafiq v. Smt. Bashiran, 
1963 Raj LW 229 = (AIR 1963 Raj 239). 

3. That case is distinguishable in- 
asmuch as the parties were Mohamma- 
dans and Section 13 of the Hindu Mino- 
rity and Guardianship Act. 1956 did not 
apply there. 


4. By virtue of Section 2 of thel 





Hindu Minority and Guardianship Act. 
5. This view was taken in the 
following decisions:— 

. Jot Ram v. Taru Ram, ILR (1969) 19 
Raj 989; Rattan Amolsingh v. Smt, 
Kamaljit Kaur, AIR 1961 Puni 51; Sunil 
Kumar Chowdhary v. Sm. Satirani 
Chowdhary, AIR 1971 Cal 573; Vegesila 
Venkata Narasaiah v. Chintalapati Peddi 
Raju, AIR 1971 Andh Pra 134, i 
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6. The order of the learned Dis- 
trict Judge appointing the grandfather 
` (guardian) is not. therefore. without 

jurisdiction. 
i : The revision application is ac 
cordingly dismissed. The interim stay 
order passed by this Court on 10th July, 
1970 is vacated. The children will be 
delivered in the custody of their grand- 
father pending decision of the guardian- 
ship application. as ordered by the 
learned District Judge. 

8. Costs on parties. 


Revision dismissed. 





AIR 1973 RAJASTHAN 94 (V 60 C 32) 
KAN SINGH, J. 

Smt. Anandi Devi, Appellant v. Raja 
Ram, Respondent. 

Civil Misc. Appeal No. 24 of as 
D/- 11-7-1972, against judgment and d 
cree of D. D, Gupta, Dist. J., Pali. Di 
31-1-1968. 

Index Note:— (A) Hindu Marriage 
Act (1955), Section 13 — In the case of 
adultery, by the wife, the plea of non- 
access has to be taken in pleadings and a 
specific issue raised to that effect, with- 
out this being done, mere admissions 
made by the wife in cross examination 
cannot be relied on for proof of adultery. 
(X-Ref :—- Civil P., C. (1908), O.-6, R. 2) 

(Para 6) 

Index Note:— (B) Hindu Marriage 
Act (1955), Section 29 (2) — Custom to 
be recognised by court, must satisfy the 


standard of reasonableness — A custom. 


permitting one of the spouses to divorce 
the other against his or her will may not 
be considered by the court to be a valid 
custom, Para 7) 


Index Note :— (C) Civil P., C. (1908), 
0. 23, R. 1 — Withdrawal of a petition 
by the wife for restitution of conjugal 
rights under Section 9 of the Hindu Mar- 
riage Act (1955), bars a second petition 
based on the same cause of action. (X- 
Ref :— Hindu Marriage Act (1955), S. 9) 
ara 7) 
J. K. Singhi. for .Appellant; Hasti-« 
mal. for Respondent, 
JUDGMENT :— This is an appeal by 
a wife directed against the judgment of 
the learned District Judge, Pali dismis= 
sing the wife’s application under the 
Hindu Marriage Act, 1955 for restitution 
of conjugal rights against her husband. 
2. The parties belong to the Sadh 
(Vaishnava) community and were mara 
ried according to Hindu rites in Samvaf 
year 2013. They lived together as hus- 
band and wife for about 6 years, There- 
after when the wife had conceived she 
was sent to her father’s house for deli- 
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_ after her. 


ALR. 
very. A male child was born to her, Una 
fortunately the male child had died. Tha 
grievance of the wife was that after the 
child birth her husband Raja Ram had 
withdrawn from her society without @ 
reasonable excuse and had failed to look 
The reason assigned by the 
wife for this behaviour was that she was 
being ill-treated and the husband and 
his people wanted an educated wife. If 
was further stated in the petition that 
prior to the present petition a similar 
petition was filed in the District Court, 
but it was withdrawn by the wife on 3-3- 
1964 as a result of fraud practised on 
her by the husband. Therefore, regard~ 
ing this withdrawal it was urged that, if. 
should not operate as a bar to the main« 
tainebility of the present petition. 


3. The husband ‘resisted the peti-~ 
tion. He pleaded that the petitioner had 
been divorced by him according to the 
custom prevalent in their community, 
The custom of divorce was thet a hus- 
band would be tearing a piece from his 
turban and giving it over to the wife 
saying that they were no more husband 
and wife. It was further pleaded that 
the wife had been living in adultery with 
one Madanlal Teacher. 


4, The learned District Judge set 
down the following issues for trial :— 


Q)armn qa at ws & a aay 


.& artes (war ge vet Fi Ae PM gE ATCT ae 


RAT Ate sat aay 


R) arr HH aa AA way a 
dat a oar ot aa Bet sa Wire 
UI È PSI XA a sas agate Fess 
Vas ara aT at aT aa wT aE 
an min Tt Tg ae drat % fey Fa ax 
aad 21 

(3) Brea Weise TTT A arte aradr 
Rt ag ata 99-62 BS ale fara} 
agar ste Pagt ats cere I fears 

(x) are azar araret Sat at Petr sah 
$ aa ars aga aT ete a at Peas site 
FT SRT sat TT |e Ute at fi 
qA % an wet 21 

(x) aai rat A 2 


Five witnesses were produced by the wife 
and 12 by the husband. Regarding issue 
No. 4, that is about adultery. after con- 
sidering the eviderice led by the parties, 
the learned Judge thought that there was 
only the uncorroborated testimony of 
P. W. 2 Heera Dass and it was unsafe 
to rely on his statement in such an im- 
portant matter, Brushing aside this 
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direct evidence the learned District 
Judge, however, emphasised one circum- 
stance that had emerged in the case. It 
was the statement of Smt..Anandi Devi 
The learned Judge referred to it and ob- 
served that Smt. Anandi Devi had a pre- 
gnancy of four months when she was sent 
to her father’s home for delivery and she 
has admitted in her statement in this 
connection that her husband had come 
from Jodhpur after full one year when 
she was being sent to her father’s house. 
Apart from this the learned Judge ob- 
served that during April 1962 the hus- 
band was at Sumerpur wunder training 
and the wife was at Takhatgarh, a place 
` 20 miles away from Sumerpur. Regard- 
ing this period he observed that the 
couple were not in touch with each 
other. In the result, the learned District 
Judge found that as there had been no 
cohabitation between Smt, Anandi Devi 
and her husband, according to Smt. 
Anandi Devis own statement, the 
child born to her could not have been of 
Raja Ram. Therefore, the learned Dis- 
trict Judge reached the conclusion that 
the husband has been ‘successful in dis- 
charging the burden that the petitioner 
was leading an adulterous life, having 
conceived a child from someone other 
than her husband Raja Ram. As regards 
issue No, 3. regarding the giving of 
divorce. the learned District Judge came 
to the conclusion that there was a custom 
of divorce in the community to which 
the parties belonged and that Smt, Anandi 
Devi had been sent away to her father's 
house after she had been divorced by her 
husband Raja Ram. Regarding issue 


No. 2. the learned District Judge held’ 


that the matter was governed by the pro- 
visions of Order 23, Rule 1, Civil P., C. 
and as permission to file a fresh applica~ 
tion had not been sought from the Court, 
the present application was not main-~ 
tainable as it was based on the same 
cause of action. Learned District Judge, 
however, declined to go into the question 
of alleged ‘fraud as he felt that the pre- 
vious order of the Court should have 
been challenged by a suit on the ground 
of alleged fraud. In view of the findings 
of the learned District Judge on the above 
issues he came to the conclusion that issue 
No. 1 was redundant. In the result, the 
learned District Judge dismissed the ap- 
plication for restitution of conjugal rights. 


5. In assailing the judgment and 
decree of the learned District Judge, 
learned counsel for the petitioner-appel- 
lant contended that the finding about 
adultery was not based on sufficient evi- 
dence. He maintained that it had not 
been pleaded by the husband in his 
written statement thet he had no access 
to his wife during the period when she 
could have conceived from him, There- 
fore. the learned Judge was in error in 
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referring to bits of Smt. Anandi Devis 
statement in reaching the conclusion of 
adultery against her. Then' as regards - 
withdrawal of the previous petition, 
learned counsel submitted that Smt 
Anandi Devi had been induced to sign 
the withdrawal application as a result of 
fraud practised on her by her husband. 


6. So far as the first contention 
of learned counsel is concerned. I 
it should prevail. The learned District 
Judge had brushed aside the direct evi- 
dence led by the defendant regarding the 
wife living in adultery with one Madan- 
lal Teacher. He however, relied on the 
statement of Smt. Anandi Devi herself 
regarding the alleged non-actess of the 
husband during the period when Smt. 
Anandi Devi could have conceived. The 
normal presumption is that a child born 
during wedlock is legitimate. In other 
words, the child is not the product of any 
illicit intercourse or adultery. This pre- 
sumption will not be attracted where a 
husband is able to prove non-access to 
his wife during the period .when the 
child could have been conceived, but in 
that event it will be for the husband to 
plead such mnon-access and to have a 
proper issue framed and then lead satis- 
factory evidence. In the absence of this 
whatever admissions or statements the 
wife might have made in an unguarded 
moment without due deliberation cannot 
be flung against her only at the time of 
arguments. I am. therefore. unable to 
affirm the finding of the learned District 
Judge regarding adultery alleged to have 
been committed by the wife. 


T: I am also unable to affirm the 
finding of the learned District Judge that 
a custom in a community whereby one 
of the spouses namely, the husband is 
entitled to divorce his wife merely by: 
tearing a piece from his turban can bel 
recognised as a reasonable one. A custom 
to be recognised by Courts must satisfy 
the standard of reasonableness.. If the 
custom permits one of the spouses to 
divorce the other against his or her will, 
then that may not be countenanced by 
the Courts as a valid custom. However, 
the appellant has an wunsurmountable 
hurdle on account of the withdrawal of 
the previous petition under Section 9 of 
the Hindu Marriage Act, 1955. without 
the permission of the Court concerned to 
file another. Order 23, Rule 1. Civil Pro- 
cedure Code comes in the way of the 
petitioner as the present petition is based 
on the same cause of action. This posi- 
tion is not disputed by learned counsel 
for the appellant. Although the Jearned 
District Judge has refrained from con- 
sidering the question of fraud allegedly 
practised on the petitioner. I should think 
this question should not have been left 
at large, On this point there is only the 
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solitary statement of Smt, Anandi Devi 
From her bald statement I find it exceed- 
ingly difficult to accept that any fraud 
had been practised on her. The with- 
drawal application as also the Court's 
order dated 3-3-1964 dismissing the peti- 
tion as withdrawn are on record. The 
withdrawal application has been present~ 
ed by none other than Smt, Anandi Devi 


who had been identified by her counsel: 


Shri M. L. Qureshi, The petition had 
been verified by her before the learned 
District Judge on 3-3-1964. On the same 
day the learned District Judge dismissed 
the petition as withdrawn. In the order 
sheet Smt, Anandi Devi's presence along 
with her counsel Shri M. L. Qureshi is 
moted. It is further mentioned therein 
that Smt. Anandi Devi had filed an ap- 
plication and had stated that she did not 
want to proceed with her application for 
restitution of conjugal rights, It was for 
this reason that the Court dismissed the 
application. I am afraid in the teeth of 
this order of the Court the present petix 
tion based on the same cause of action 
is not competent. i 


8. The result is thet the appeal 
has no force and is consequently hereby 
dismissed. The parties are. however. lefé 
to bear their own costs of this Court. 


Appeal dismissed. 
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J. P. JAIN, J. 


Dulichend, Appellant v. Bhairondas 
and others, Respondents. 


Second Appeal No. 6 of 1966, D/-+ 


29-3-1972, against judgment and decree 
of Roopsingh Rathore, Dist, J.. Bikaner, 
D/- 23-10-1963, 

Index Note:— (Ay Rajasthan Munici- 
palities Act (38 of 1959), Ss, 194, 266 — 
Making of a projection in a building 
abutting on the public road is not per se 
illegal, (Para 9) 

Brief Note:— (A) Making of a balcony 
and constructing projections in a building 
abutting the public street is permissible 
with prior permission and construction 
without permission can be compounded 
by the Municipal Board, (Para 9) 


Index Note:— (B) Specifice Relief Act 
{1877), S. 54 — Mere obstruction to the 
view of the road from one’s building or 
place of business does not per se give 
rise to a cause of action — (X-Ref:— 
EaSements Act (1882), Ss. 28 and. 35). 
(Case law discussed). (Para 15) 


Brief Note-— (B) The obstruction, 
such as by construction of projection or 
balcony must effect his right of access 
or otherwise cause damage to his building, 
TR/TDIW1RR/TOIMVWT 


Dulichand v. Bhairondas (J. P. Jain 7} 


911) 





A.LR. 


In short the plaintiff must suffer a pecus 
niary loss by the action of the defendant. 
(Para 15) 
Index Note:— (C) Rajasthan Munici- 
palities Act (38 of 1959), S. 3 (26) and - 
(32) — By the construction of a soak pit 
ow the surface of a public street, 
rights of an adjoining owner are not 
affected, (Para 16) 
Brief Note:—= (C) In case of a public 
street the plaintiff an adjoining owner 
has only a right to pass and repass and 
to use the public street subject to all the 
reasonable restrictions. The plaintiff has 
mo right on the sub soil or the soil below 
the surface of the street. The existence 
of a soak pit. therefore. does not causa 
any obstruction in his rights on the public 
street, (Para 16) 
Cases Referred: Chronological Parag 
AIR 1972 Raj 103 = 1972 Raj LW 
51. Pyarelal Satpal v, Santlal 
1967 Rai LW 255 = ILR (1966) 16 
Raj 1229, Lodhuram v. Muniici- 
pal Board Ganganagar 7, 14 
TLR (1966) 16 Raj 856 = 1966 Raj 
LW 509, Bhairondan v, Chair- , 
man Board of Revenue 6 
(ATR 1965 SC 1147 = (1965) 2 SCR: 
242. Municipal Board Manglaur 
v. Mahadeoji Maharaj Ti 
AIR 1963 Rai 184 = 1963 Raj LW 
268. Anopchand v. Misrilal 7, 10 
1 KB 869, Campbell v. 
Mayor. Alderman and Councillors 
l or the Metropolitan Borough of 


addington 7 
11849) 4 CPD 172 = 48 LJQB 880, 
Bryant v. Lefever 


M. B. L., Bhargava with Bipinchandra, 
for Appellant; Sumerchand with Rajesh 
Balia. for Respondents, 


JUDGMENT:— This second appeal 
arises out of a suit instituted by Meghraj 
on 26-2-1960 in the Court of Munsif, 
Bikaner, for a perpetual iniunction and 
for recovery of damages. During the 
pendency of the suit, Meghraj plaintiff 
died and his son Dulichand came on re« 
cord to continue the suit. His two 
daughters Mst. Bhanwari and Mst. 
Chanweri were impleaded as defendants 
Nos. 6 and 7. The plaintiff has a house 
in Mohalla Surana in the city of Bikaner, 
Towards the east of the plaintiff’s house. 
the house of the defendant Bhairondan 
and his three brothers is situated. Al 
the four brothers are defendants Nos, 1 
to 4. Municipal uncil, Bikaner is de- 
fendant No. 5. Towards the north of 
the house of the plaintiff and that of the 
defendants is a ‘gal? and is admittedly a 
public lane, 

2. The allegations of the plaintiff 
in the suit are that the defendants have - 
constructed a projection at the height of 
9 feet 10 inches towards the ‘gal? extend. 


ima ta È faat The nrniertinn ie in tha 
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form of a balcony and is 9 feet in length 
on the first floor of the defendants’ house. 
This has been shown as ‘A’ in the map 
Ex, 3 filed with the plaint. The plain- 
tiffs averment in this regard is that on 
account of the construction of the bal- 
cony, the beauty of his house has been 
substantially marred and anyone in his 
house is not able to see the ‘rasta’. Tt 
has not been clarified which ‘rasta’ the 
plaintiff refers to. Even in the map 
Ex. 3, the ‘rasta’ referred to has not been 
shown. Another averment of the plain- 
tiff is that the defendants got construct~ 
ed a flush latrine in the north-west corner 
of their house on the first floor. This 
has been shown as ‘B’ in the map Ex. 3. 
The plaintiff also made a grievance for 
the pipe C to D put up by the defend- 
ants to carry the urine and dirty water 
from the second floor. Yet another griev+ 
ance made by the plaintiff is about the 
construction of a soak pit in the lane and 
which has been shown as ‘EH’ in the map 
Ex. 3. It was alleged by him. that on 
account of the soak pit. the lane has been 
narrowed down. The plaintiff also allega 
ed that constructions ‘F’, ‘G’ and ‘H’ were 
also made by the defendants in their 
house after having damaged his wall and 
in respect of that he claimed damages in 
the amount of Rs, 100/-. The plaintiff 
proceeded to say that all these construc: 
tions were made by the defendants with- 
but the permission of the Municipal 
Council, Bikaner. He apprehended that 
they are likely to compose the matter 
with the Municipal Council. He accord~ 
ingly prayed for the demolition of the 
projection ‘A’. the closure and removal 
of the pipe line CD and the constructions. 
. *B’, ‘EH’ and ‘F’ and further prayed for a 
perpetual injunction restraining the de- 
fendants from making guch further con- 
struction. Against the Municipal Council 
it was prayed that it be restrained from 
making any compromise with ‘dex 
fendants with regard to these construc- 
tions. 


3. Defendants Nos. { to 4 contested 
the suit. By their joint written statement 
dated 8-4-1960 it was admitted that a 
balcony was constructed by them at a 
height of about 10 ft. from the ground in 
the first floor of the house, but it was 
averred that it did not impair the 
beauty of the plaintiffs house, nor did 
it infringe any of the plaintiffs rights. 
As regards the flush latrine. it was al~ 
leged that it was constructed in their 
house and the soak pit was under the 
staircase outside the house but in their 
Patta Sud land. The soak pit did not 
narrow the lane. As regards the urinal 
and the two pipes C to D it was stated 
that they did not construct any urinal 
and the two pipes C to D put up by 
them in second floor of the house were 
only meant to carry the rain water. As 
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regards the constructions F, G. and H, 
it was alleged that they were made in 
their house and no damage was caused 
to the plaintiff's property. These con- 
structions according to the defendants, 
were made at a distance of 8 inches 
from the plaintiffs house and, as such, 
they were not entitled to any damages. 

4, The Municipal Council, Bika- 
ner also resisted the suit. It was, how~ 
ever, admitted by the Municipal Coun- 
cil that certain constructions were made 
by the defendants without prior permis- 
sion. The projection ‘was made in an 
unauthorised manner and similarly. as 
regards the soak pit, it was stated that 
it was made on a publie lane and pro- 
ceedings had already been started against 
the defendants under the provisions of 
the Rajasthan Municipalities Act. 1959. 
The matter completely falls within the 
purview of the Municipal Council and 
it can deal with the same under. the 
provisions of the Act. It was also con- 
tended that the answering defendant 
has been given powers to compound 
certain offences under Section 226 of 
the Municipalities Act and those rights 
cannot be taken away by the Civil 
Court and as such the present suit is 
mot maintainable so far the Municipal 
Council is concerned, 


5. The trial Judge framed neces- 
sary issues in the case and after having 
recorded the evidence, dismissed the’ 
plaintiffs, suit on 26-10-1962. On ap- 
peal against the decree, the learned 
Civil Judge, Bikaner by his judgment 
dated 24-11-1963 framed an additional 
issue and sent the case back for a fresh 
decision. The Munsif Bikaner then by 


- his judgment dated 14-9-1964 decreed 


the plaintiffs suit in part. He held that 
the projection constructed by the defen- 
dants obstructed the view of the road 
and the defendants as strangers to the 
property about the public lane had no 
right to construct that balcony and the 
plaintiff could claim its removal. -He 
also inspected the spot and according to 

a, while standing in the house of the. 
plaintiff. one could not fully observe the 
road. Accordingly, he ordered the de- 
molition of the projection’ ‘A’ and also 
restrained defendants Nos, 1 to 4 from 
making such projection in future which 
may have the effect of obstructing the 
view of the road from the plaintiffs 
house. Rest of the plaintiff’s claim was 
dismissed. Being aggrieved of this 
judgment and decree, the respondents 
Nos. 1 to 4 preferred an appeal in the 
court of District Judge, Bikaner. Plain- 
tiff Dulichand also filed a cross-objec- 
tion. The learned Judge in appeal, 
while dismissing the cross-objection, ac- 
cepted the defendants’ appeal and dis- 
missed the plaintiffs suit in toto, It is 
against this judgment and decree that 
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the plaintiff Dulichand assails in this 
second appeal. 


6. It may also be noticed here 
that on enquiry. the Municipal Council 
Bikaner found that the constructions in 
question were in excess of the permis- 
sion granted to them. The Municipal 
Council then ordered demolition of the 
constructions which were found to be 
without prior permission, Bhairon Das 
defendant filed an appeal in the Munici- 
pal Council. While the appeal was pend- 
ing, he compromised the matter with 
the Council on 15-9-1961. As a result 
of the compromise, he paid a sum of 
Rs, 200/- as fine. The constructions 
were then regularised and his appeal 
was ordered to be dismissed as - having 
become infructuous. One Pannalal. an- 
other neighbour of the defendants took 
up the matter to the Revenue Appel- 
late Authority. but he met with no suc- 
cess. He again preferred a revision be- 
fore the Board of Revenue. The Chair- 
man of the Board of Revenue who heard 
the case allowed the revision. set aside 
the order of the Municipal Council dated 
15-9-1961 by which the matter was 
compounded. This order of the Board 
of Revenue Is on record. Bhairondas 
defendant challenged that order of the 
Board of Revenue in D. B, Writ Peti- 
tion No. 917/64 under Article 226 of 
the Constitution of India in this Court. 
On April 15. 1966, the order of the 
Board of Revenue dated 9th March, 1964 
was set aside. -This decision is reported 
as Bhairondas v. Chairman, Board of 
Revenue. ILR (1966) 16 Raj 856, 


7. Mr. Bhargava on behalf of the. 


appellant has confined his case only 
with regard to the projection ‘A’ and 
the soak pit ‘E. Learned counsel con- 
tends that the lane in front of the plain= 
tiff and the defendants’ house, though a 
blind lene, is admittedly a public: lane. 
The width of the lane ig not uniformly 
the same. Towards the west its width 
is %4 ft. In front of the plaintiffs house 
it is 8 feet, whereas in front of the de- 
- fendants’ house towards the west. it is 
114 ft. and towards the east it is only 
5} ft. and a little farther it is 74 ft. Ac- 
cording to his submission, the main road 
lies towards the east and it runs north 
to south and the lane which runs from 
the west later on intersects it towards 
the east. The defendants have no pro- 
prietary right in the lane and, as such, 
the construction of a projection 3 ft. 
wide towards the north is definitely un- 
authorised and this is responsible for 
impairing substantially the beauty of 
the plaintiffs house. It is also urged 
that if one stands on the first floor of 
the plaintiff's house, he will not be able 
to observe the road towards the east. 
‘The basis of these submissions is that 
the plaintiff is entitled to all the natu- 
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ral rights appurtenant to his house and 
the defendant has no right td cause any 


obstruction into his rights. He has 
placed reliance on a decision of this 
Court in Anopchand v. Misrilal, 1963 


Raj LW 268. 


Another line of argument that has 
been advanced by Mr, Bhargava is that 
the lane in front of the plaintiff and the 
defendants’ houses is a public street 
over which public has a right of way 
and this right cannot be encroached 
upon even by the Municipal Council 
who is supposed to be the proprietor of 
the public street. He placed reliance 
on the proposition that the soi] under 
the public lane and the air space above 
it up to the sky belongs to the Munici- 
pality, It was not open even to the 
Municipality to raise any construction 
as to infringe the natural rights of the 
plaintiff and if an encroachment is 
found to have been done by the Munici- 
pality, the plaintiff is entitled to get it 
removed. Reliance has been placed on 
Campbell v. Mayor. Aldermen. and 
Councillors of the Metropolitan Borough 
of Paddington. (1911) 1 KB 869. He 
has also referred to a judgment of this 
Court in Ladhuram v. Municipal Board, 

nganagar, 1967 Raj LW 255 and a 
D. B. judgment confirming the same in 
Pyarelal Satpal v. Santlal, 1972 Raj LW 
51 = (AIR 1972 Raj 103). On the 
other hand. Mr. Bhandari has argued 
that the law does not recognise a view 
or prospect from the house as a right 
in the nature of an easement which can 
belong to anybody as of right. 


It is also submitted by him that 
Anopchand’s case, 1963 Raj LW 268 is 
not an authority for the proposition ad- 
vanced by Mr. Bhargava. Similarly. he 
distinguished the other cases referred to 
by Mr. Bhargava. That apart, it has 
been submitted on behalf of the respon- 
dents that to make a projection on the 


‘public street is not per se wrong. as it 


is permissible under the provisions of 
the Municipal Act. But in case a pro- 
jection has been constructed without the 
permission of the Municipal Board, it is 
an offence under the Municipal Act and 
it can be dealt with under the provi- 
sions of that Act. Reliance has been 
placed on Sections 194 and 266 of the 
Rajasthan Municipalities Act, 1959. As 
regards the soak pit, it has been urged 
by Mr. Bhandari that it has been con- 
structed underneath the surface of the 
lane. The plaintiff as a member of the 
public has only a right to pass and re~- 
pass and use the surface in a reasonable 
manner. The plaintiff cannot make any 
claim either on the soil under the sur- 
face or in the space above the surface 
so long his right of passing and repass< 
ing ig not interfered with, 


, 
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8. In the Rajasthan Municipali- 
ties Act. 1959 (Act No, 38 of 1959), 
‘public street’ and ‘street? have been 
defined in Sections 3 (26) and 3 (32) and 
it reads as under :-— 

“«(26} ‘public street 
street— 

(a) over which the public have a 
right of way or 

(b} which has heretofore been 
Tevelled, payed, metalled, channelled, 
sewered or repaired out of Municipal or 
other public funds, or 

(e) which, under any provision of 
this Act. becomes a public street; 


(32) ‘Street? means any road, bridge, 
foot-way, lane. square, court. alley or 
passage accessible, whether permanently 

` to the public or any portion of the pub- 
lic, whether a thoroughfare or not, and 
includes on either side— 

(i) the drains or gutters and the 
land up to the defined boundary, not- 
withstanding the projection over such 
land of any verandah or other super< 
structure, 

(ii) every space notwithstanding that 
it may be private property or partly or 
wholly obstructed by any gate, post 
chain or other barrier, if it is used by 
any person whether or not occupying any 
abutting property, aS a means of access 
A or from any public place or thorough- 
are” 


According to Section 92 (2) (ff). all 
public streets and the pavments, stones 
and other materials thereof, and also all 
trees, erections, materials, implements 
and things provided for such streets 
vest in the Municipality and the Munici- 
pality holds the same as a trustee. There 
is no dispute between the parties that 
the ‘gal? in front of the house of the 
plaintiff and that of defendants Nos. 1 to 
4 is a public street and it belongs to the 
Municipality. That being so, all the 
members of the public have a right of 
way in -that public street. The right ex- 
tends to everyone for the genera] pur- 
pose of passing and repassing. It is 
settled law that that right of the public 
to pass and to repass over a public 
street is subject to all those reasonable 
restrictions which may from time to time 
be recognised as necessary to its exer~ 
cise in accordance with the erlarged 
notions of the people in the country, 
This right. however, does not extend to 
the subsoil, that. is, the soil underneath 
the surface of the public street, nor does 
it extend above it in the air space. It 
is admitted that the defendants’ balcony 
extends to 3 feet in width on the pub- 
- lie street at a height of about 10 feet in 
the air space. Therefore, the defendant 
had no right to construct that balcony 
without the permission of the Municipal 
Council, Bikaner. the latter being the 


means any 
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proprietor of the space. Section 194 of 
the Municipalities Act, 1959 empowers 
the Municipal Board to give written 
permission to the owners or occupiers 
of buildings in public streets to put up 
open verandahs, balconies or rooms to 
project from any upper storey thereof, 
at such height from the surface of the 
street as the Board may fix from time to 
time. Sub-section (2) further makes the 
putting up of such projection without 
permission of the Municipal Board or 
in contravention of the orders punish- 
able. A reading of Section 194, there- 
fore, makes it clear that the owners and 
occupiers of building abutting on the 
publie streets can make balconies with 
the permission of the Municipal Board 
and if the balcony has been constructed 
without prior permission of the Munici- 
pal Board, it is punishable under sub- 
section (2) of Section 194. By another 
provision, the Board has power to com- 
pound offences in some matters. 

Section 266 of the Act deals with 
such cases. It reads as under :— 

“Section 266. Power to compound 
offences — A Board may— 

(a) compromise with any person 
who in the opinion of the Board has 
committed an offence punishable under 
this Act or any bye-law thereunder and 
on such compromise no proceeding shall 
be taken against such person in respect 
of such offence; 

(b) withdraw from prosecutions in- 
stituted under this Act or under any 
bye-law made thereunder: 

(c) compound any offence against 
this Act or against any bye-law made 
thereunder which may, by rules made 
by the State Government, be declared 
compaundable.” 

9. Thus, it is abundantly clear 
that making of a balcony and con- 
structing projections in a building 
abutting the public street is permissible 
with prior permission and construction 
without permission can be compounded 
by the Municipal Board. In this view 
of the matter. it can safely be deduced 
that making of a projection in a build- 
ing abutting on the public street is not 
per se illegal. 


10. Reliance has ben placed on 
1963 Raj LW 268. On the basis of this 
authority, Mr. Bhargava has argued 
that on account of unauthorised con- 
struction of the balcony. the plaintiff's 
right to observe the road from his house 
is obstructed and it-can be ordered to 
be demolished, I am unable to accept 
this contention. In the case referred to 
above, the facts are clearly distinguish- 
able. In that case, plaintiff opened two 
windows in his shop towards the south. 
The defendants who were neither the 
owners nor the occupiers of the adjoin- 
ing land or of the neighbourhood con- 
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structed a wall adjacent to the southern 
wall of the plaintiff's shop and thereby 
closed the two windows. The plaintiff 
filed suit for demolition of the wall 
by the defendants and for a permanent 
injunction restraining the defendants 
from closing the windows. It was al- 
leged by the plaintiff that the land on 
which the wall was erected by the de- 
fendants was a public lane and the de- 
fendants had no right to erect the wall 
and close the windows. thus obstructing 
the passage of light to his shop. The 
defendants pleaded that the wall in 
question was an old wall of the ‘pol’ at 
the spot and it belonged to them. Both 
the lower Courts dismissed the plaintiff’s 
suit holding that the plaintiff had not 
acquired any right of easement for the 
passage of light and air through the 
windows. It was also held that the de- 
fendants had no right of ownership or 
eccupation of the land where they had 
erected the wall, it being the State land 
serving as a public Jane. The question 
that arose in the second appeal was whe~ 
ther the plaintiff could maintain the 
suit for demolishing the construction 
raised by the defendants, the plaintiff 
having acquired no right of easement by 
prescription and the defendants being 
neither the owners nor the occupiers of 
the land over which they had erected 
the wall. Bhandari, J, (as he then was) 
held that the plaintiff being the owner 
of the shop had certain advantage 
of enjoying lateral light arising out of 
the situation of the Jend. 

He quoted with approval the obser~ 
vation of Bramwell, L. J. in Bryant v. 
Lefever, ( (1879) 4 C. P. D. 172) :— 

“What, then Is the right of land end 
its owner or occupier? It is to have all 
natural incidents and advantages. as 
nature would produce them; there is a 
right to all the light and heat that 
would come. to all the rain that would 
fall, to all the wind that would blow; a 
right that the rain which would pass 
over the land would mot be stopped and 
made to fall on it; a right that the 
heat from the sun should not be stopped 
and reflected, but should be able to es- 
cape freely; as if it were possible that 
these rights be interefered with by one 
having no right, no doubt an action 
would lie, But these natural rights are 
subject to the rights of adjoining 
owners, who, for the benefit of the com- 
munity, have and must have rights in 
relation to the use and enjoyment of 
their property that qualify and inter- 
fere with those of their neighbours’ 
rights to use their property in various 
ways in which property is lawfully and 
commonly used.” 


He was also of the opinion that the 
natural advantages of receiving lateral 
light are liable to be disturbed by the 
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owner or the oe of the land in 
the neighbourhood if he makes any 
construction over sre land. But all that 
does not mean that the natural advan~ 
tages. arising out of the situation can be 
disturbed by any person who has no 
right in himself to cause such disturb- 
ance. It would be very curious state of 
affairs if a right is given to a passer-by 
to close a window in a building without 
showing ‘that he has suffered any injury 
by the window remaining open. As a 
result of this he concluded that as 
against a stranger who has no right on 
the neighbouring land, the owner of a 
plot of land may insist that there should 
not be any disturbance in the enjoyment 
of natural light. In that case the finding 
of the courts below was that the defens 
dants were strangers. He accordingly 
decreed the plaintiff's suit. In the pres 
sent case. the defendants are not strans 
gers. They have their house abutting 
on the public street and. as already 
noticed above, they have a right to 
make a projection or construct a balcony 
with the prior permission of the Munici- 
pal Board subject to the conditions laid 
down by it and that apart. the construc+ 
tions were not made by the defendants 
on the surface of the soil. In this view, 
the case of Anopchand decided by Bhan 
dari, J. does not lend any support to the 
plaintiff's case. 


1i. Mr. Bhargava also invited my: 
attention to the case of the Municipal 
Board, Mangalaur v. Mahadeoji Maha- 
vai, AIR 1965 SC 1147. After having 
read this decision, I am of opinion that 
it does not advance the case of the 
In the Supreme 
Court case there was metalled road run~ 
ning through a plot of land belonging ta 
the plaintiffs and on either side of the 
metalled road there was open space and 
on either side of the open space there 
was a municipal drain. The public had 
been using the road for decades and the 
Municipality had been maintaining the 
road and the drains. The Municipality 
was seeking to erect a structure on the 
vacant site lying between the road and 
the drain where it intended to instal a 
statue of Mahatma Gandhi and also to 
put up two rooms on either side for a 
water booth and a library. The plain- 
tiff brought a suit for permanent injunc-~ 
tion restraining the defendant Municipa- 
lity from putting up the structure on the 
suit site and also for delivery of pos- 
session of the same to the plaintiff. The 
plaintiff's suit was decreed by the trial 
Court. Jt was reversed by the first ap- 
pellate Court. But the High Court of 
Allahabad set aside the appellate order 
and restored the decree of the trial 
Court. The case went before the 
Supreme Court. It was held by their 
Lordships: of the Supreme Court that the 
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suit site was a part of the public path- 
way and it vested in the Municipality 
as a trustee. The Municipality had ex- 
clusive right ta manage and control the 


surface of the soil and “so much of the. 


soil below and of the space above the 
surface as is necessary to enable it to 
adequately maintain the street as a 
street”. Subject to the rights of the 
Municipality and the public to pass and 
repass on the highway. the owner of the 
soil in general remains the occupier of 
it and, therefore, he can.maintain an 
action for trespass against any member 
of the public who acts in excess of his 
rights, iJ 


It was further held that the Muni- 
cipality could not put up the structures 
which it intended to erect on the vacant 
site as it could mot be said that they 
were necessary for the maintenance or 
user of the road as a public highway. 
The Supreme Court maintained the de- 
cree of permanent injunction, but dis- 
missed the suit for possession as mo pos~ 
session could be restored on the public 
pathway. This is obviously a case in 
which an obstruction was contemplated 
by installing a statue and by erecting 
a ‘piyao’ and a library on a part of the 
road. That was obviously on the sur- 
face of the soil. In the present case, 
the position is different. The obstruc-~ 
tion has not been created on the surface 
of the soil so far the balcony construct- 
ed by the defendants is concerned. 


12. Much. stress thas been placed 


on- Campbell v. Paddington Corporation, 


1911-1 KB 869. In that case the plain- 
tiff was in possession of a house in Lon- 
don from the windows of which there 
was an uninterrupted view of part of 
a certain main thoroughfare along. which 
it was announced that a public proces- 
sion was to pass. The plaintiff rented 
out certain seats on the first and second 
floors of the house in order to gee the 
procession. The defendants. a Metro- 
politan Borough in pursuance of a reso- 
lution of their Council to that effect 
caused a stand to be erected as regards 
a certain highway in which the plain- 
tiffs house was situated to enable the 
members of the Council and their friends 
to view the procession. On account of 
this obstruction, the prospective lessees 
refused to come to observe the proces- 
sion from the plaintiffs house. The 
plaintiff filed a suit for recovery of 
damages, It was held in that case that 
the Metropolitan Borough was not en- 
titled to erect a stand as it was not com- 
patible for the purpose for which it was 
meant. The stand erected by the borough 
was held to be a nuisance and the plain- 
tiff was found to be entitled to recover 
the profit which but for the defendants’ 
act she might have made by letting 
seats as damages, On-the basis of this 


Dulichand v. Bhairondas (J. P. Jain J.) 


[Prs, 11-13] Raj. 102 
authority. Mr. Bhargava argued that 
even the Municipal Council. Bikaner 


could not have put up a balcony as ta 
cause obstruction to the view which the 
plaintiff was entitled to from’ his house. 
It was also urged by him that the plain- 
tiff had a right while standing on the 
first floor of his house to view the road 
and this having been obstructed by the 
balcony erected by the defendants, he 
is entitled to its removal. According to 
him, the plaintiff had an enforceable 
tight. After having read this authority, 
I am unable to arcept this contention. 

Avory, J, in his judgment observed 
as follows :— 

“I agree that the law does not re= 
cognize a view or prospect from a house 
as a right in the mature of an easement 
which can belong to anybody as of 
right, and that no period of enjoyment 
will give a person a right of action 
against another who on his own land 
erects a structure or plants trees which 
obstruct the view or prospect.” 

13. The relevant observation of 
Te J. ean also be aptly reproduced 

ow :— 


“The main point taken on behalf of 
the defendants was that a right to have 
a view or prospect from the windows 
of a house is not a right recognized by 
the law. No doubt that is true; but 
the meaning of the proposition is that 
ifa person by an act not otherwise un- 
lawful interferes with the view or pros- 
pect from a house. the owner or oc~ 
cupier of the house has no right of 
action. In the same way, where a per~ 
Son without having acquired a. right of 


light enjoys in fact the uninterrupted 


access of light to his windows. he has 
no legal right to complain of the con 
duct of another who by an innocent’ act 
obstruct that, light. In short, in the 
one case as in the other the person af- 
fected has mo right in the sense that 
he has no easement, But in the pre- 
sent case the act of the defendants, apart 
from depriving the plaintiff of the view | 
or prospect from her windows, was a 
wrongful act on independent grounds, 
and not merely in that it deprived the 
plaintiff of the view or prospect from 
her house. The defendants begin with 
an’ act wrongful in itself; if such an act 
is the source and origin of loss to the 
plaintiff, then, provided the loss is suffi- 
ciently closely connected with the 
wrongful act, it is a loss for which the 
plaintiff is entitled to redress, There 
are many cases of wrongful acts caus- 
ing the loss of the enjoyment of a bene- 
fit which could not be enforced. where 
nevertheless.it has been held that dama- 
ges are recoverable,” 5 
The learned Judge further observed :— 
“The plaintiff was in the enjoyment 
of a benefit which no daubt she could 
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not enforce; but the moment the defen- 
dants by their wrongful act of obstruc+ 


tion deprived the plaintiff of that bene- 
fit. they caused her particular damage 
which was ‘the direct result of their 
wrongful act.” 

Their Lordships clearly held that a right 
to have a view from the windows of a 
house is not a right which is recognised 
by law and it cannot be enforced. Plain- 
tiffs suit in that case was decreed on the 
ground that the act done by the Metro- 
politan Borough was wrongful and it re~- 
sulted into a pecuniary loss to her, This 
authority does not support the proposi- 
tion that has been contended by learned 
ae for the appellant. 


Reliance has been placed on 
eee Bai LW 255 (supra). The decision 
was confirmed in Special Appeal in 1972 
Rai LW 51 = (AIR 1972. Raj 103) (supra). 
There was a bunch of cases arising 
from Ganganagar and they were decid- 
ed by these judgments. In the Dhan 
Mandi area of Shri Ganganagar town 
there is a road leading from the Kotwali 
to the Lakhar Mandi known as Kotwali 
road. At right angles to it towards its 
western end is the Dharamshala road. 
Both these are public roads. Some of 
the plaintiffs had their buildings abut- 
ting on the Kotwali road or on the 
Dharamshala road. The Municipality of 
Ganganagar let out substantial portions 
of these public roads to various persons 
on ‘tehbazari’ basis for putting up tem- 
porary wooden stalls for the purpose of 
using them as shops. In pursuance of 
that. stalls were put up by the persons 
who were joined as defendants in the 
suit. In between the stalls and the 
properties of the plaintiffs there was 
left some narrow strip of land between 
two to three feet wide. As a result, a 
considerable part of the two public roads 


was substantially reduced. The plaintiffs- 


filed a suit for mandatory and perpetual 
injunction. This Court held that the 
plaintiffs could maintain the suits with- 
out proof of special damage, though it 
was also found that special damage in 
these cases was established. 


It was further held that the Munici- 
pal Board, Ganganagar was not em- 
powered to let out the public road to 
the other defendants for building their 
stallg as it was not compatible to the 
use for which the road was constructed. 
The plaintiffs’ suits were ultimately de- 
creed. On the analogy of these decisions 
Mr. Bhargava urged that the defend- 
ants cannot be allowed to maintain the 
baleony which caused obstruction to his 
light and air and his right of view from 
his house to the road. I am unable to 
accept this contention. The facts of the 
Ganganagar case, as noticed above, are 
clearly distinguishable. The obstruction 
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in those cases was on the surface of the 
soil, that is, on the public highway it- 
self. whereas the obstruction in this case 
is in the air space at a height of 10 feet 
and with regard to which he has not 
been able to say as how it interfered 
with his right to pass and repass on the 
public street. That apart, the plaintiff 
did not set up the case that there was 
any diminution of air and light on ac- 
count of the balcony constructed by the 
defendant. The decisions in the Ganga- 
nagar cases do not support him. 


15. As a result of the foregoing, 
discussion, I am clearly of the opinion 
that the mere obstruction to the view 
of the road from one’s building or place 
of business does not per se give rise to 
a cause of action unless the obstruction 
affects his right of access or if it other- 
wise, causes damage to his building, In 
short, the obstruction must cause a 
pecuniary loss to him. Accordingly, I 
agree with the conclusions arrived at bv 
the lower appellate Court and I affirm 
the same, 


16. Another contention raised on 
behalf of the appellant is that a soak pit 
has been constructed by the defendants 
in the public street. It is admitted that 
the soak pit is beneath the surface of 
the public street and half of it is under 
the staircase in front of the defendants’ 
house. As already held above, the 
street being a public street. the plaintiff 
only had a right to pass and repass and 
to use the. public street subject to all 
those reasonable restrictions, The plain- 
tiff had no right on the sub-soil or the 
soil below the surface of the public 
street. The existence of a- soak pit, 
therefore. does not cause any obstruc- 
tion in his rights on the public street. 
His contention that the construction of 
a soak pit is a trespass is untenable, I 
am also unable to find that the soak pit 
has in any way narrowed the width of 
the street. The width of the lane is not 
uniform, as stated above. I am, there- 
fore. clearly of the opinion that no 
rights of the plaintiff have been infring~ 
ed on account of the soak pit. 


17. No other point was argued. 


18. I find no force in this appeal 
and it is hereby dismissed with costs. 


19. Learned counsel for the ap- 
pellant prays for leave to appeal to a 
Division Bench. I do not think it to be 
a fit case for grant of leave. The prayer 
is rejected, 


Appeal - dismissed, 
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Lal Chand and others, Petitioners v. 
The State of Rajasthan and others, Res- 
pondents. 

Civil Writ Petns. Nos, 76, 118, 119 
and 121 of 1971, D/- 28-3-1972. | 

Index Note:— (A) Constitution of 
India, Article 166 (3) and Rules of Busi- 
ness framed thereunder — The authority 
of a particular appointment, if it is not 
in conformity with the Rules, can be 
challenged but validity of the Rules 
camot be challenged on that ground. One 
can claim copy of only a particular item 
concerning his case and not all the 
Rules. (Para 19). 

Index Note:— (B) Constitution of 
India, Article 166 (3) and Rules of Busi- 
ness framed thereunder — The notifica- 
tion which is within the competence of 
the authority issuing it under the Rules 
of Business cannot fail merely because 
it purports to be issued under a wrong 


provision. AIR 1968 Raj 169 and AIR 
1964 All 329, Rel. on; . 1969 Cri LJ 129 
(Raj), Referred. (Para 13) 


Index Note:— (C) Constitution of 
India, Article 166 (3) and Rule 21 (1) of 
Rules of Business framed thereunder — 
Even though the Notification appointing 
the authority to hear the objections did 
not show that he was authorised by the 
Minister-in-Charge, the Governor could 
authorise him to act by virtue of R. 6 of 


Rajasthan State Transport (Develop- 
ment) Rules (1965). AIR 1969 Raj 233, 
Rel. on. (Para 15) 


: Index Note:— (D) Constitution of 
India, Article 226 -—- Question whether 
the schemes were prepared by the State 
Transport Undertakings or by its Gene- 
ral Manager is a question of fact and 
therefore cannot be allowed to be raised 
in writ petition. (Para 20) 


Index Note:— (EF) Rajasthan State 
Road Transport Services (Development) 
Rules (1965), Rule 4 — Rule 4 inasmuch 
as it permits publication of the scheme 
by the General Manager is ultra vires 
Section 68-C, Motor Vehicles Act (1939) 
— (X-Ref:— Motor Vehicles Act (1939), 
Section 68-C). (Para 20) 


Index Note :— (F) Motor Vehicles Act 
(1939). Section 68-D — The transferee of 
the original operator can be substituted 
in place of his predecessor-in-title in the 
objections filed by the latter on the 
basis of permit transferred in- favour of 
the former. AIR 1970 SC 759, Rel, on. 

(Para 24) 
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M. M. Vyas and R. R. Vyas, for 
Petitioners; G. C. Kasliwal, Advocate 
General, for the State in all the Writ 
Petitions; R, N. Munshi & N, P. Mathur, 
for Respondent No. 3 in all the Writ 
Petitions. , 

ORDER :— These four writ peti- 
tions under Articles 226 and 227 of the 
Constitution have been filed by two sets 
of petitioners for getting certain order 
of the Joint Legal Remembrancer, Cov- 
ernment of Rajasthan, Jaipur quashed. 
Since the grounds raised for quashing 
the main order are not only common, 
but the same arguments have been _ad- 
vanced by both the parties, it shall be 
convenient as well as proper to decide 
them by one order. In order to appre- 
ciate the legal questions involved, the 
facts of one writ petition i.e. No. 76 of 
1971 are given in details. 

e The petitioners of writ peti- 
tion No. 76 of 1971 are operators on 
Shahpura-Bijai Nagar via Gulabpura 
route and are plying their bus R, J. E. 
462 on that route. A scheme under 
Section 68-C of the Motor Vehicles Act, 
1939 (hereinafter referred to as ‘the 
Act’) was published by the General 
Manager, Rajasthan State Road Trans- 
port Corporation. Jaipur in the Rajas- 
than Raipatra dated 13-1-1966 in res- 
pect of Ajmer-Bhilwara and Ajmer- 
Bhinai routes vide Annexture P/l. In 
this writ petition we are concerned 
with Ajmer-Bhilwara route only, The 
petitioners’ route is overlapped by 
Aimer-Bhilwara route from Bijai- 
nagar to Gulabpura which is a distance 
of about one and a half miles The 
petitioners. therefore, sent objections in 
respect of that scheme by registered 
Post to the Secretary to the Government 
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of Rajasthan. Transport Department on 
1-3-1966 vide Annexure P/2, There- 
after respondent No. 2 Joint Legal Re- 
membrancer issued a notice in the 
Rajasthan MRajpatra dated 24-10-1966 
that he would be hearing objections to 
the Ajmer-Bhilwara scheme on 15-12- 
1966. The petitioners on that date 
moved an application challenging the 
jurisdiction of the Joint Legal Remem- 
brancer in hearing objections and ex- 
plaining the delay also in the filing of 
the objections with a prayer that the 
objections may be treated as within time. 
According to the petitioners the Joint 
Legal Remembrancer on 17-6-1967 dis- 
missed the application of the petitioner 
on the ground that he had jurisdiction 
to proceed with the scheme, but at the 
same time he did mot decide the ques- 
tion of limitation expressly and asked 
all the objectors in respect to that 
scheme to produce their evidence. In 
this the petitioner took that their ob- 
jection was treated within time by the 
Joint Legal Remembrancer. Meanwhile 
the Supreme Court while deciding Civil 
Appeals Nos. 1381 and 1384 of 1967 on 
January 4, 1968 observed as follows :— 


“Appointment of the Joint Legal 
Remembrancer to hear the objections 
was made under Rule 7 of the Rules 
framed in the year 1960 and the scheme 
was ‘published pursuant to Rule 8 
of Rules. If the Rules framed by the 
Government be deemed to have become 
ineffective, there was no authority 
competent to hear the objections and to 
publish the scheme.” . 


Upon the basis of the above observations 
of their Lordships of the Supreme Court 
the objectors again filed objections with 
regard to the jurisdiction of the Joint 
Legal Remembrancer, which was repel- 
led by the’ Joint Legal Remembrancer 
by his order dated 13-2-1970. . Some 
writ petitions were filed (not by the 
petitioners) by some persons, who were 
aggrieved by the order of the Joint 
Legal Remembrancer dated 13-2-1970 in 


this Court. On 12-3-1970 this Court 
stayed further proceedings before the 
Joint Legal Remembrancer vide An- 


nexure P/3.° On 30-5-1970 the State of 
Rajasthan issued another notification 
vide Annexure P/5 appointing Joint 
Legal Remembrancer afresh for hearing 
objections as a result of which the writ 
petitions filed against the order of the 
Joint Legal Remembrancer dated 183-2- 
1970 became infructuous and were dis- 
missed as such by this Court on 31-7- 
1970 vide Annexure P/6. By another 
notification dated 14-7-1970 under Sec- 
tion 68-D of ‘the Act’ the State of Rajas- 
. than appointed the Deputy Legal Re- 
membrancer also- to consider various 
schemes published under Section 68-C of 
the Act? vide Annexure P/7, The Joint 
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Legal Remembrancer notified in the 
Rajasthan Rajpatra that he would be 
hearing objections in regard to Aimer 
-Bhilwara route on 6-10-1970. As 
6-10-1970 was declared holiday - the 
scheme was taken up by the Joint Legal 
Remembrancer on 7-10-1970. On that 
date the petitioners filed three ap- 
plications before the Joint Legal Re- 
membrancer, copies of which are An- 
nexures P/9, P/10 and P/11. On 26-10- 
1970 the Joint Legal Remembrancer dis- 
missed two applications Annexures P/9 
and P/10 by separate orders vide An- 
nexures P/13 and P/14. He called upon 
the objectors to produce their evidence 
on 7-12-1970. It is alleged by the peti- 
tioners that when the petitioners were 
ready with their evidence on 7-12-1970, 
the Joint Legal Remembrancer refused 
to receive the same by order An= 
nexure P/16 and thus ‘rejected the ap- 
plication of the petitioners Annex, P/11, 


3. | It might be stated here that 
by application Annexure P/10 the peti- 
tioners challenged the publication of the 
scheme in respect of Ajmer-Bhilwara 
and Ajmer-Bhinai routes on the ground 
that it was not published in accordance 
with the provisions of Section 68-C of 
‘the Act? This application was dismis< 
sed by order Annexure P/14 dated .26-10- 
1970 and even though in the prayer 
clause of the writ petition Annexure P/14 
is also sought to be quashed, in fact 
during the course of hearing, which 
lasted for three years, no argument was 
raised against Annexure P/14 by the 
learned counsel for the petitioners. In 
other words he did not challenge the 
validity of Annexure P/14 at all, 


4.  Aggrieved by these orders of 
the Joint Legal Remembrancer dated 
26-10-1970 and 7-12-1970 this writ peti- 
tion No. 76 of 1971 has been filed by 
the petitioners for getting those orders 
quashed and also for declaring the Rules 
of Business, framed by the State Gov- 
ernment. null and void and the Rajas- 
than State Board Transport (Develop- 
ment) Rules, 1965. as ultra vires the 
Indian Motor Vehicles Act. The peti- 
tioners have further prayed for the 
issue of a writ of prohibition restrain- 
ing the Joint Legal Remembrancer from 

further proceedings in respect of 
the scheme regarding Ajmer-Bhil- 
wara route published under Sec. 68-C 
of ‘the Act.’ 

The facts of writ petition No. 


5. 
‘1118 of 1971 are also given in brief as 


follows :— 


The petitioner is an existing ope- 
rator on Jaipur-Nawa amalgamated 
route. He is a transferee from Chhotu- 
ram Roodmal in whose favour the ori- 
ginal permit stood. Jaipur-Nawa amal- 
gamated youte consists of 8 different 
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services, details of which need not be 
given here. In Rajasthan Rajpatra dated 
23-10-1969 respondent No, 3, the Rajas- 
than State Road Transport Corporation, 
Jaipur published a scheme under S. 68-C 
of ‘the Act’ in respect of Jaipur-Jobner 
route. The original operators filed ob~ 
fiections to it, That scheme was taken 
up for consideration by the Joint Legal 
Remembrancer, Government of Rajas- 
than, Jaipur under Section 68-C of ‘the 
Act’, On 5-10-1970 the petitioner also 
filed an application challenging the 


furisdiction of the Joint Legal Remem- . 


brancer. By separate application he 
applied for being substituted in place of 
objector Chhoturam Roodmal. The Joint 
Legal Remembrancer on 26-10-1970 re~ 
pelled the objection of jurisdiction taken 
by the petitioner. His application for 
being substituted in place of Chhoturam 
Roodmal also was rejected. 

6. The facts in respect of writ 
petitions Nos, 119 and 121 of 1971 are 
almost identical to the facts of writ peti- 
tion No. 118 of 1971 except that writ 
petition No. 119 of 1971 is in respect of 
objections filed vis-a-vis the scheme of 
Jaipur-Beechum route and writ petition 
No. 121 of 1971 is in respect of objec- 
tions filed vis-a-vis the scheme of Jai- 
pur-Sambhar route, In all these three 
writ petitions the petitioner has prayed 
for the quashing of the order dated 
26-10-1970 of the Joint Legal Remem- 
brancer, whereby he repelled the objec- 
tion. raised by the petitioner in respect 
of jurisdiction and has further prayed 
that his name be substituted in place of 
objector Chhoturam Roodmal, 


OT Since the vires of the Rajas- 
than State Board Transport (Develop- 
ment). Rules, 1965 was also challenged, 
notice to the Advocate General was also 
issued separately. 


8. The writ ‘petitions have been 
‘ opposed by the Rajasthan State Road 
Transport Corporation, Jaipur and the 
contention of the learned counsel for the 
petitioner challenging the vires of the 
Rajasthan State Road Transport (Deve- 
lopment) Rules, 1965. thas been opposed 
by the learned Advocate General also. 


9. It was first vehemently 
argued by the learned counsel for the 
petitioners that the Rules of Business 
made by the Governor under Article 166,. 
sub-clause (3) of the Constitution were 
invalid as they have not been published 
for general use, they are confidential in 
nature and as a copy of the Rules was 
not furnished to the petitioners. No 
direct authority, however, was cited in 
support of this proposition, but the 
learned counsel relied upon a case re< 
ported in Advance Insurance Co. Ltd. v. 
Gurudasmal, AIR 1969 Delhi 330, This 
authority .however, is of no help to the 
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petitioners, because the contention raised 
in it was that the Rules were not pro~ 
duced and it was said by the Court that 
a judicial notice would be taken of the 
same as it was not a fact to be proved 
by primary evidence and that certified 
copies would also be admissible. It might 
be stated here that the question of 
justiciability of Rules or their being in- 
valid did not come at all in that case. 

10. Article 166, sub-clause (3) of 
the Constitution under which these 
pue l had been framed reads. as fol- 
ows: 

“166. Conduct of business of the 
Government of a State:— 

(1) and (2) aesae.. ENES 

(3) The Governor shall make rules 
for the more convenient transaction of 


‘the business of the Government of. the 


State. and for the allocation among 
Ministers of the said business in so far 
as it is not business with respect to 
which the Governor is by or under this 
Constitution required to act in his dis- 
cretion,” 
It is clear that these Rules have been 
made for two specific reasons viz. (i) for 
more convenient transaction of the 
business of the Government of the State, 
and (ii) for the allocation among Minis- 
ters of the Business of the Government 
of State excepting the business in which 
the Governor is to act in his discre- 
tion. Obviously the Rules framed under 
sub-clause (3) of Article 166 of the Con- 
stitution relate to the internal affairs of 
the Government of the State as to how 
the executive affairs of the State are to 
be carried and have nothing to'do with 
the public so far as the executive work 
of the Government is being done in ac- 
cordance with those Rules. In other 
words it is not the concern of the pub- 
lic in general what should be the Rules 
framed under Article 166 (3) of the Con- 
stitution. Of course the public has got 
a right to see that an executive action 
of the Government of the State is taken 
in accordance with these Rules. If any 
such action is not taken in accordance 
with these Rules, that action itself may 
be justiciable, but that does not mean 
thet the Rules framed under Art. 166 
(3) of the Constitution can be challenged 
for that purpose, The Rules cannot be 
said to be of confidential nature, Of 
course they are made for official use 
only. Since these Rules have been 
made for the allocation of the executive 
business of the Government among the 
Ministers and its officials only, the peti- 
tioners, in my opinion. as of right can- 
not claim copy of them as such. At the 
same time they have got right to go 
into the particular item of the First 
Schedule attached to the Rules concern- 
ing their case e.g. the present cases 
are governed by item No, 38 appearing 
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in the First Schedule under Part XVI, 
which is as follows :— 

“Part XVI — Law and Judicial De~ 
partment and Legal Remembrancer’s 
Office. 

(38). Consideration of objections to, 
approval and modification of scheme 
under Section 68-D of the Motor Vehi- 
cles Act, 1939 (Central Act 4 of 1939).” 
Rule 4 of the Rules of Business runs as 
under :— ; 

“4. The business of the Government 

shall be transacted in the Secretariat De- 
partments specified in the First Sche- 
dule and shall be classified and distri- 
buted between those departments as 
laid down therein.” 
The petitioners were, therefore, entitled 
to get a copy of item No. 38 of Part XVI 
of the First Schedule, 
by the petitioners of writ petition No. 76 
of 1971 that upon their application of 
14-6-1970 for the issue of the copy of 
the Rules of Business, they were in- 
formed by the concerned Section Officer 
that only the relevant copy of Item 
No. 38 of Part XVI of the First Sché- 
dule of the Rules of Business could be 
issued to them, provided they applied 
to the Officer Incharge. Secretariat Cen- 
tral Record, Jaipur as per Rules for the 
supply of a copy. This information was 
sent to the petitioners by means of .a 
letter dated ist July. 1970. In their 
writ petition or the affidavit attached to 
it. they have not said that they applied 
for the copy of even this item, but did 
not get it till their objections were decid- 
ed by the Joint Legal Remembrancer. 
The validity of the Rules of Business 
made by the Governor was challenged 
on some of the similar grounds-in Chan- 
dra Bhan v. State of Rajasthan, AIR 
1961 Raj 168, but all objections were 
repelled. The learned. Judges who de- 
cided the ‘case observed at page 172 of 
the Reporter as follows :— 


“A great deal of attack has been 
levelled at the Rule on the ground that 
the Rules of Business framed by the 
Governor being of a confidential charac- 
ter, the public will not be able to know 
on what authority the appointment of 
the officer has been made, and the Rules 
are capable of being changed from time 
to time. Of course it would have been 
better if in Rule 7 itself it had been 
clearly specified that the Legal Remem- 
brancer to the Government was autho- 
rised to hear and dispose of the objec- 
tions presented under Section 68-D of 
the Act; but we do not think that the 
validity of the Rule as it stands can be 
challenged on these grounds.” 


Under Article 166 (3) of the Con- 
stitution the Governor is authorised to 
frame the Rules of Business and it is 
of course open to him to change the 
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Rules at his discretion in order to suif 
the convenience of the administration. 
If the authority of any particular ap- 
pointment made by the operation of the 
Rules of the Business is challenged on 
the ground that the appointment is not 
in accordance with these Rules, the Gov- 
ernment may by notification satisfy the 
public demand to that effect; but nor- 
mally the presumption is that when an 
appointment is made under the Rules, 
it must be in accordance with the Rules 
of Business framed by the Government.” 
Of course in that case it was further 
held that if in any particular case it is 
actually found that the appointment is 
mot in accordance with the Rules so 
framed the appointment may be quashed 
on that ground that the authority of 
the person appointed may be challenged 
on that account. In these cases also 
the petitioners have got right to chal- 
lenge that the appointment of the Joint 
Legal Remembrancer for considering the 
objections under Section 68-C of ‘the 
Act’ is not in accordance with the Rules 
of Business. While dealing with the 
Rules of Business the Calcutta High 
Court has gone further and held in the 
case reported in’ Arun Kumar Bhatta- 
charjee v. State of West Bengal, AIR 
1968 Cal 35 that the Rules of Business 
framed by the Government of West 
Bengal under Article 166 (3) of the 
Constitution are intended for more con- 
venient transaction of business of the 
Government of the State and not to 
create or confer a right upon a public 
servant to come and apply for a writ 
under Article 226 of the Constitution 


-for violation of these Rules, 


li. The learned counsel for the 
petitioners has in this connection fur- 
ther relied upon the State v. Banshilal 
Luhadia. 1962 Raj LW 307 = (AIR 
1962 Raj 250) and the State v, Tara- 
chand, 1963 Raj LW 8. Article 166 
does not extend to validity of order on 
other grounds and in cases where pre~ 
vious sanction for’ prosecution is re= 
quired, validity of sanction can be chal- 
lenged on grounds constituting proper 
sanction e.g. that the authority sanc- 
tioning prosecution had ‘not applied 
mind or was not competent. In the se- 
cond case it was held that the provisions 
relating to the mode of exercise of ex- 
ecutive power are of vital nature and 
contemplate a proper delegation by rules 
to be framed by the Governor and con- 


- sequently are not a fit subject of im- 


munity from judicial inquiry and the 
bar cannot be extended to include them 
also and it cannot be accepted that the 
courts have no authority to examine 
whether a functionary acting in the name - 
of the Governor has the authority to do 
so and whether he has complied with 
the necessary requirements of law gov- 
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erning the exercise of the executive 
power. It was further held that the 
fact that sub-rule (3) of Article 166 re- 
quires Rules to be framed for the al- 
location of the business of the Govern- 
ment among Ministers implies the need 
of a proper and valid delegation and 
the authors of the Constitution could 
mot have intended to screen from judi~ 
cial inquiry an exercise of executive 
power in disregard of such rule. Obvi~ 
ously in either of these cases the ques- 
tion about the ultra vires of the Rules 
of Business framed by the Government 
under Article 166 (3) of the Constitu- 
tion was not in question. What was im- 
peached was the action taken under 
these Rules. In other words, whether 
the persons purporting to act under the 
Rules of Business had really the autho- 
rity to act or not. These authorities 
are, therefore, in my opinion, of no help 
to the petitioners, Of course as stated 
above, the petitioners shall be at liberty 
to say that the Joint Legal Remem- 
brancer had no jurisdiction to consider 
under Section 68-D of ‘the Act’ various 
schemes published tmder Section 68-C 
of ‘the Act’. 


- 42. Next it was urged by the 
Tearned counsel for the petitioners that 
the Joint Legal Remembrancer had no 
jurisdiction to hear the -objections in 
spite of the notification issued by the 
Government on 30-5-1970, copy of which 
is Annexure P/5. In this connection it 
is said that this notification purported 
to have authorised the Joint Legal Re- 
membrancer under item No. 12 of 
Part XVII of the First Schedule to the 
Rules of Business to consider objections 
to, approval and modification of scheme 
under Section 68-D of ‘the Act’, where- 
as Part XVII of the First Schedule of 
the Rules of Business has only 4 items 
and neither of them has anything to do 
with the consideration of objections 
under Section 68-D of ‘the Act. This 
fact is no doubt true. Part XVII of 
the First Schedule of the Rules of Busi- 
mess published in 1968 relates to Plan- 
ning Department and has nothing to do 
with the Law and Judicial Department 
and Legal Remembrancer’s Office. It 
appears while issuing the notification 
Annexure P/5 on 30-5-1970 a mistake 
was committed by the Government when 
it mentioned item No. 12 of Part XVII 
of the First Schedule in that notifica- 
tion. Rules of Business, 1968 were then 
in force and as such item No, 38 of 
Part XVI (cited above) should have 
been mentioned. Before these Rules 
were framed in 1968, the Rules of Busi- 
ness framed in 1964 were in force. In 
the latter Rules item No. 12 of Part XVII 
of the First Schedule read as follows :-— 

“XVII-(12). Consideration of objec- 
tions to, approval and modification of 
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the scheme, under Section 68-D of the 
Motor Vehicles Act, 1939, (Central Act 
4 of 1939).” ‘ 


If this notification was issued so long as 
the Rules of Business 1964 were in 
force, this was no doubt correct cita- 
tion of the relevant item and Part, but 
in the Rules of Business of 1968, as said 
above, the relevant and correct item was 
38 and correct Part was XVI.- The im- 
pugned order says that a Corrigendum 
Jater on was issued by the Government 
giving correctly the number of the item 
and number of the Part as 38 and XVI 
respectively. But the grievance of the 
learned counsel for the petitioners is 
that that corrigendum having been not 
issued under the authority of the Gov- 
ernor is of no value, 


13. The question which, there+ 
fore, emerges is whether due to incor- 
rect description of item and Part in An- 
nexure P/5 notification dated 30-5-1970 
duly issued by the Government autho- 
rising the Joint Legal Remembrancer to 
hear the objections under Section 68-D 
of ‘the Act’, the Joint Legal Remem- 
brancer had no jurisdiction to act ac- 
cording to the wishes of that notifica- 
tion. Even if we omit the item num- 
ber and Part number appearing in An- 
nexure P/5, I'am of the view that the 
rest of the wordings of the notification 
do .vest the power in the Joint Legal 
Remembrancer to consider the objec- 
tions under Section 68-D of ‘the Act’. be- 
cause there is a reference of the First 
Schedule to the Rules of Business and 
there is further a reference of Art, 166 
of the Constitution of India. I am forti- 
fied in this conclusion by case reported 
in Green Bus (Rajasthan) Private Ltd. 
v. State of Rajasthan, AIR 1968 Raj 
169 wherein it was held that it is the 
requirement of Rule 7 (1) of the Rajas- 
than State Road ‘Transport Service 
(Development) Rules, 1960 itself that 
the appointment shall be made under 
the Business Rules. When the Gover- 
Joint Legal 
Remembrancer, referred to Rule 7 (1) 
it shows that he was doing so in pur- 
suance of the Business Rules. It is not 
necessary for the Governor to mention 
as to which particular rule of the Busi- 
ness Rules was invoked by him to make 
such appointment for considering objec- 
tions in respect of schemes published 
under Section 68-C of ‘the Act’ for the 
purpose of modifying or approving the 
scheme. - It might be stated here that 
the wordings of Rule 7 (1) of the Rajas- 
than State Transport Services (Develop- 
ment) Rules, 1960 are identical to the 
wordings of Rule 6 (1) of the Rajasthan 
State Transport Service (Development) 
Rules, 1965. So also in Bariat Ullah 
Khan v. State of U. P. AIR 1964 All 
329 it was held that when an authority 
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passes an order which fis within its 
competence it cannot fail merely be- 
cause it purports to be made under a 
wrong provision if it can be shown to 
be within its powers under any other 
rule. It was further held that validity. 
of an order has to be judged on a con- 
sideration of its substance and not on 
its form. Therefore, when an order is 
passed by an authority -competent to pass 
it under one provision of law, it has to 
be held to be valid even though the au- 
thority might have purported to pass it 
under another provision of law under 
which it had no power to do so. 


14, The learned counsel for the 
petitioners in this connection relied upon 
Tickooram v. State of Rajasthan, 1969 
Raj LW 221 = (1969 Cri LJ 129). In 
that case lease of stone quarry No, 1119 
in Fidusar area was granted to one T by 
the Mining Engineer, Jodhpur. One K 
filed appeal to the Director of Mines and 
Geology. which was dismissed. A second 
appeal was filed to the Government, 
which was heard by the Secretary, who 
made a note to the effect that the ap- 
peal be accepted and lease of the quarry 
in question be granted to K. The minis- 
ter Incharge approved the same. In 
these circumstances the writ petition 
was filed challenging that Secretary had 
no authority to hear the appeal. The 
stand of the respondent was that the 
Deputy Minister had passed an order 
that the Secretary may hear and dispose 
of the appeal. It was held that cases 
are to be disposed of by ór under the 
authority of Minister Incharge who may 
by standing order give directions for 
disposal of cases in the departments and 
copies of such standing orders shall be 
sent to the Governor and the Chief 
Minister. The writ petition was accept- 
ed on the ground that it was heard by 
the Secretary. whereas it was decided 
by the Minister, which was against the 
spirit of the Rules. I fail to understand 
how can this authority be of any help 
to the petitioners, 


15. Then it was urged that the 
appointment of the Joint Legal Remem- 
brancer to hear the objections under 
Section 68-D of ‘the Act’ is against R. 21 


(1) of the Rules of Business, which stands ` 


as follows :— 

“21. (1) Except as otherwise pro- 
vided by any other rule. cases shall 
ordinarily be disposed of by or under 


the authority of the Minister-in-Charge 
or the Minister of State in-charge as the 
case may be, who may. by means of 
standing orders, give such directions as 
he thinks fit for the disposal of cases in 
the department, Copies of such standing 
orders shall be sent to the Governor and 
the oas Minister, 
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It was therefore, urged that objections 
could be heard either by the Minister 
concerned or by a person duly autho- 
rised by the Minister as required under 
this sub-rule and since the notification 
appointing Joint Legal Remembrancer to 
hear the objections does not show that 
he was authorised by the Minister-in- 
Charge. he has no authority to hear 
the objections and dispose of the schemes 
under Section 68-D of ‘the Act’. After 
giving anxious consideration to this 
argument, I am, however, of the view 
that this is also of no avail to the peti-~ 
titioners. From the first few words of 
this sub-rule it is clear that it is to be 
read subject to the provisions of any 
other rule. Rule 6 of the Rajasthan 
State Transport (Development) Rules, 
1965 says that the objections received in 
respect of schemes published under 
Section 68-C of ‘the Act’ shall be con~ 
sidered by such officer as is authorised’ 
to do so by or under the Rules made 
by the Governor in pursuance of Cl, (3) 
of Article 166 of the Constitution of 
India. This clearly shows that the Gov- 
ernor could authorise an officer of the 
State Government also to act under 
Section 68-D of ‘the Act. In Tej Ram 
v. State of Rajasthan, AIR 1969 Raj 
233 also it was held that the function 
under Section 68-D of ‘the Act’? can be 
discharged both by the Minister-and the 
officer of the Government who is invest- 
ed with the power. It was further held 
that the State Government can assign 
this function to the Joint Legal Remem-= 
brancer who is. borne on the’ Rajasthan 
Higher Judicial Service and it cannot be 


Said that the officer suffers from: any, 


bias as would disqualify him from hear- 
ing the objections approving the scheme. 
It was held in that case also that the 
appointment of the Joint Legal Remem~ 
brancer as an authority for approving 
the scheme and hearing the objections 
in relation thereto is not invalid and 
inoperative. 


16. It might be stated here that 
on 22-5-1970 while confirming the stay 
order passed by this Court on 13-3-1970 
vide Annexure P/4 in the previous writ 
petitions referred to in the facts of writ 
petition No. 76 of 1971 this Court clari- 
fied that it was open to the competent 
authority to consider the proposed 
scheme, if there was any other . valid 
notification issued in that regard. Again 
on 31-7-1970 when these writ petitions 
were dismissed as infructuous it was ob- 
served by the Court that the Joint 
Legal Remembrancer could now take 
proceedings under the new notification 
vide Annexure P/6. 

17. Then it was contended by the 
learned counsel for the petitioners that 
the jurisdiction of the Joint Legal Re~ 
membrancer would be deemed to have 
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been taken away by notification of the 
State Government dated 14-7-1970. By 
that notification the Governor authorised 
Deputy Legal Remembrancer to consider 
the objections in respect of the schemes 
published under Section 68-C of ‘the 
Act. This, however, does not mean 
that the notification dated 30-5-1970 au- 
thorising Joint Legal Remembrancer to 
go into the schemes under Section 68-D 
of ‘the Act’ was superseded or vacated. 
It appears that since a number of 
schemes were required to be considered, 
the Governor thought it proper to autho- 
rise Deputy Legal Remembrancer also 
to act under Section 68-D of ‘the Act’. 
The argument of the learned counsel for 
the petitioners that this concurrent 
jurisdiction could raise confusion in the 
minds of the operators as to which 
scheme would be considered by which 
authority. There is no force in 

contention as wel. Annexures P/7 and 
P/8 in writ petition No, 76 of 1971 are 
the general notices issued by the De~ 
puty Legal Remembrancer and the Joint 
Legal Remembrancer respectively inti- 
mating the dates when they were to 
hear the particular scheme. In these 
very notifications particular schemes have 
also been mentioned. As such no con~ 
fusion could arise as‘ to which authority 
was to consider which particular scheme, 


Pi 18. Then it was urged that after 
the passing of the notification dated 30-5- 
1970 by the Government cases should 
have been re-sent to the Joint Legal Re- 
membrancer, There is no force in this 
argument as well. The cases already 


entrusted were lying with the Joint - 


Legal Remembrancer, because of the 
stay order in the previous writ petitions. 
No work was being done in those cases 
by the Joint Legal Remembrancer. After 
the issue of notification dated 30-5-1970 
those writ petitions’ were dismissed as 
infructuous on 31-7-1970. After that 
the Joint Legal Remembrancer issued 
notices regarding the dates of further 
proceedings before him, there was noth- 
ing wrong or illegal. The returning of 
eases by the Joint Legal Remembrancer 
to the Government and the forwarding 
of the cases again by the latter to the 
Joint Legal Remembrancer would have 
been nothing but empty formalities and 
delaying the matter due to red tapism. 


19. As regards the invalidity of 
the Rajasthan State Road Transport 
Services (Development) Rules, 1965 
it was first urged that according to Sec+ 
tion 68-C of ‘the Act’ the scheme re“ 
garding any area or route is to be pre- 
pared by the State Transport Under- 
taking, whereas in these cases the 
schemes were prepared and published by 
the General Manager of the State Trans- 
port Undertaking and that this was done 
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because of Rules 3 and 4 of the Rajas- 
than State- Road ‘Transport Services 
(Development) Rules. 1965. In this con= 
nection it was further urged that these 
rules being contrary to the provisions 
of Section 68-C of ‘the Act. are invalid. 


20. It might be stated here that 
these allegations are not to be found in 
the main writ petitions. In all the four 
Petitions these allegations were raised 
by means of application dated 3-11-1971 
seeking amendments in the petitions. 
The amendment of the writ petitions as 
such was not allowed. However the 
petitioners were told to be at liberty to 
have their arguments involving purely . 
law points. Since the question whether 
the schemes were prepared by the State 
Transport Undertaking or by its Gene- 
ral Manager is a question of fact and 
the respondent No. 3 has nowhere ad- 
mitted so in favour of the petitioners, 
it cannot be allowed to be raised, With! 
this the question of deciding whether 
Rule 3. of the said Rules which says 
that the scheme shall be prepared by 
the General Manager of the State Under- 
taking is invalid, does not require con= 
sideration in these writ petitions. As 
regards Rule 4 is concerned, it does say 
that scheme will be published by the 
General Manager. and the schemes An- 
mexure P/l in Writ Petition No. 76 of 
1971 and Annexure P/2 in the rest of 
the writ petitions also go to show that 
the same were published by the Gene- 
ral Manager of respondent No, 3. How- 
ever, the wordings used in this respect 
in Section 68-C are: “the State Trans- 


‘port Undertaking may prepare a scheme 


— and shall cause every such scheme to 
be published —” Thus it is clear that 
the respondent No, 3 could have caused 
the schemes published through its Gene~ 
ral Manager. Rule 4 of the said Rules, 
therefore, can be struck down as invalid. 


21. So far I have dealt with the 
the arguments regarding the jurisdic- 
tion of the Joint Legal Rememibrancer 
and the invalidity of certain Rules which 
were raised in all the four writ peti- 
tions. I am of the opinion that the 
Joint Legal Remembrancer has jurisdic- 
tion in all these cases to function under 


‘Section 68-C of ‘the Act’, 


22. It will be now proper to 
deal with ‘the other contentions raised in 
the two sets of petitions separately. 


23. In writ petition No. 76 of 1971 
it was contended that the Joint Legal 
Remembrancer had no authority to re- 
fuse to record the evidence of the peti- 
tioners in respect of their objection. To 
recapitulate the relevant facts it might 
be stated here that the Scheme of Aimer 
— Bhilwara and Ajmer — Bhinai were 
published in the Rajasthan Rajpatra 


- not subscribe the 
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dated 13-1-1966. Section 68-D of ‘the 
Act? provides for the filing of the objec- 
tions to the scheme published under 
Section 68-C of ‘the Act’ and the time 
prescribed for that purpose is ‘within 
thirty days from the date of its publi-+ 
cation in the official Gazette’. This 
very thing is provided in Rule 5 of the 
Rajasthan State Road Transport Services 
(Development) Rules, 1965. The peti- 
tioners, however, did not avail of that 
opportunity and presented the objec- 
tions on 1-3-1966 i. e., much after the 
prescribed period had passed. Thev 
were, therefore not entitled to be heard. 
Their contention, that because they do 
Rajasthan Rajpatra, 
they could not come to know about the 
publication of the scheme earlier is 
simply to be reiected. Their other con- 
tention that they were also asked to 
produce evidence and when they were 
ready with the same it could not have 
been refused is also hardly tenable. 
Suffice it to say that by Annexure P/13 
dated 26-10-1970 the Joint Legal Re- 
membrancer repelled the argument re- 
garding his want of jurisdiction not 
only in respect of the two schemes re- 
lating to the petitioners, but that is a 
common order passed in respect of 20 
schemes, Then afain various other per- 
sons had filed objections regarding Aimer 
— Bhilwara and Aimer — Bhinai rautes 
and their objections were presented 
within limitation. Anex. P/15 dt./- 26-10- 
1970 which directs the objectors to file the 
list of witnesses within ten days must 
be taken to have been meant for all those 
objectors who had filed the objections 
within limitation. Simply because all 
objectors in respect of these schemes 
were represented by one lawyer will 
not mean that the petitioners whose ap- 
plication for condoning the delay in the 
filing of objections was rejected on the 
same day i.e. on 26-10-1970 vide An- 
nexure P/14. were also directed to file 
the list of witnesses. or were allowed to 


produce their evidence. The learned 
counsel suggested that in the circum- 
stances of the case it might be 


held that the delay in the filing of 
the objections by them was impliedly 
condoned. I, however. fail to appreciate 
this argument. In the first place the 
Joint Legal Remembrancer was not au- 
thorised to condone the delay. In the 
second place when their application for 
getting the delay condoned was speci- 
fically rejected on 26-10-1970 by a sepa- 
tate order, it cannot be taken that the 
petitioners were impliedly asked to file 
the list of witnesses or to produce their 
evidence, 


24, In regard to the other three 
petitions it was urged that the Joint 
Legal Remembrancer committed wrong 
in not substituting the names of these 
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petitioners in the place of their prede- 
cessor-in-title Chhoturam Roodmal even 
when the permit issued was duly trans- 
ferred in their names vide Annexure P/L. 
It was further urged that the Joint Legal 
Remembrancer allowed these petitioners 
to produce their evidence in respect of 
the objections, but when théy were not 
allowed to be substituted as transferee 
of the permit, it was no use of their 
producing evidence, because in case the 
scheme was approved. they will not be 
entitled to get any alternative permit or 
compensation. There is some force in 
this contention. The permit on Jaipur 
— Nawa amalgamated route Annexure 
P/1. which is now held by the petitioner 
Was originally owned by Chhoturam 
Roodmal. Because of this permit Ch- 
hoturam Roodmal filed objection to the 
schemes which were affecting him ad- 
versely. After that, the permit was 
transferred in favour of the present peti- 
tioner and he on 5-10-1970 applied to be 
substituted in place of Chhoturam Rood- 
mal in the objections filed by the latter. 
Since the permit which authorised Ch- 
hoturam Roodmal to file objections came 
to be duly transferred in favour of the 
present petitioner, Chhoturam Roodmal 
must have lost all legal interest in 
those permits. The petitioner can legal- 
ly claim to hold all such interest, Upon 
the analogy of the case reported in Mst. 
Dhanidevi v. Sant Behari Sharma, AIR 
1970 SC 759 the petitioner can be allow- 
ed to be substituted in place of Chhotu- 
ram Roodmal in all the objections filed 
by latter upon the basis of permit An- 
nexure P/1 and the Joint Legal Remem- 
brancer was certainly not justified in 
refusing this demand of the petitioner. 
It is evident that unless the petitioner 
is recognized as objector, he will not be 
entitled to get any alternative permit or 
compensation in case the concerned 
scheme is approved by the Joint Legal 
Remembrancer and is made law. 


25. The result of the above dis- 
cussion is that writ petition No. 76 of 
1971 filed by Lal Chand and others fails 
and is hereby dismissed with costs to 
respondent No. 3. 


26. The writ petitions Nos. 118, 
119 and 121 of 1971 filed by Hari Singh 
is allowed in part, His objection that 
the Joint Legal Remembrancer has no 
jurisdiction to proceed under Sec. 68-D 
of the Motor Vehicles Act is rejected, 
but the joint Legal Remembrancer is 
directed that this petitioner may be sub- 
stituted in the place of original objector 
€hhoturam Roodmal after hearing the 
latter as he is not party to these writ 
petitions. It is however, made clear 
that in case the petitioner is substituted 
as objector he will not be entitled to 
file any fresh objections. He shall 


1973 


simply step in the shoes of Chhoturam 
Roodmal with all his rights and liabili- 
ties as well. No order as to costs in 
these three writ petitions. Let appro- 
priate writs be issued. 

Order accordingly. 
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R. K. Aneja, Petitioner v. The State 
of Rajasthan and others. Respondents. 
Civil Writ Petn. No. 395 of 1972, D/- 
10-3-1972. 
. Index Note :— (A) Rajasthan Fisheries 
Act (16 of 1953), Section 6 — Rajasthan 
Fisheries Rules (1958), Rule 5 — Auction 
of fisheries right — Deputy Director, 
Animal Husbandry, accepting highest bid 
and recommending it to Government for 
according administrative sanction — Ad- 


ministrative order of Government to 
give licence to co-operative society 
whose bid was lower — Licence granted 
to co-operative society — Action of Gov- 


ernment held was in contravention of. 
Rule 5 and was illegal — Fishery Rules, 
which have statutory force, could not be 
amended by administrative orders. 
(Para 29) 
Where the legislature has given a 
mandate to the executive Government to 
grant the licences for fisheries in a parti- 
cular manner. that legislative policy 
must be obeyed by the Government both 
in letter and spirit. Such rules regard~ 
ing granting of fisheries licence must be 
strictly followed by the Government and 


its Officers. AIR 1970 SC 1241 and AIR 
1953 SC 309 and AIR 1954 SC 592, Rel. 
on, (Para 20) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1241 = (1970) 2 SCC 

259. M/s. Ravi Roadways v. 

' Asia Bi 13 

AIR 1954 SC 592 = 1955 SCR 

305, K. N. Guruswamy v. State . 

of Mysore 


AIR 1953 SC 309 = 1953 SCR 865, 
State of Assam v. Keshab Pra- 
sad Singh 16. 17 


R. K, Rastogi and J. S, Rastogi, for 
Petitioner; B. P. Agarwal. for Respon- 
dent No. 3; 5. K. Tewari Deputy Govt. 
Advocate, for. the State of Rajasthan. 


ORDER :— This writ petition of 
~R. K. Aneja arises out of the following 
circumstances : 

2. By publishing an advertise- 
ment dated 26th of December. 1971. in 
the Rajasthan Gazette and various other 
papers- it was announced by the respon- 
dents Nos. 1 and 2 that the waters of 
Morel bund, including the Morel river, 
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shall be auctioned for giving a contract 
for fishing under the provisions of the 
Rajasthan Fisheries Act, 1953. The auc- 
tion took place at Jaipur on 20th of 
January, 1972, and the petitioner along 
with respondent No. 4 who happens to 
be the partner of the petitioner, were the 
highest bidders at the auction and their 
bid was for Rs, 1,02.100/-. According to 
the averments made in the petition, the 
highest bid of the petitioner was ac- 
cepted by the auction committee to which 
the Director of Animal Husbandry was 
a member. The period for which this 
contract of fishing was given by means 
of the said auction was very short and 
it was to end on the 30th of June. 1972. 
It is also averred that after accepting 
the highest bid of the petitioner the 
Director of Animal Husbandry. confirm- 
ed the same and the petitioner deposited 
25% of the amount of the total bid with 
the Deputy Director of Animal Hus- 
bandry under Rule 6 of the Rajasthan 
Fisheries Rules, 1958. The petitioner’s 
grievance is that after having accepted 
the bid and received 25% of the amount 
from the petitioner, the State Govern- 
ment by its order dated llth of Febru- 
ary, 1972, granted the Theka in favour 
of the Bharatpur Fishermen Co-opera- 
tive Society, Bharatpur _(respogdent 
No. 3) for an amount of Rs, 89,500/~. 
The Director in compliance with the 
order of the State Government, which 
has been reproduced verbatim at page 6 
of the writ petition, issued a licence to 
respondent No. 3 under Rule 5 on 14th 
of February, 1972. It is this order of 
the State Government that has- been 


‘challenged by the petitioner, inter alia, 


on the grounds that under the Rules the 
State Government is not competent to 
sanction a contract of fishing in any of 
the waters for which auction had taken 
place under the Rules. According to the 
petitioner, it is the Director of Animal 
Husbandry who is competent to sanc- 
tion the highest bid of the bidder at 
the auction and this bid of the petitioner 
was confirmed by the Director. Animal 
Husbandry and, therefore, under Sec. 6 
of the’ Act read with the Rules it is the 
petitioner who has the sole right of fish- 
ing in the Morel Bund. The petitioner 
has. therefore. praved that the order of 
the Government dated lith February, 
1972 and licence issued in favour of res- 
pondent No. 3 for fishing in the Morel 
Bund for the period ending 30th June, 
1972, be quashed and -respondent No. 2, 
the Director of Animal Husbandry, may 
be directed by issuing an appropriate 
writ or order to grant a licence to the 
petitioner and respondent No. 4 (partner 
of the petitioner) for fishing for the said 
period in Morel Bund. 


3. _ An interim order was passed 
by this Court on 17th of February, 1972, 
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directing respondent No, 3. the licensee, 
not to start fishing under the licence 
given to it by the Director of Animal 
Husbandry, but it is averred by the 
Bharatpur Fishermen Co-operative Socie- 
ty (hereinafter called the Society) that 
before the said order was received by it, 
it had already started fishing under the 
licence, but still the Director stopped 
the society to further carry on its opera~ 
tion of fishing in the concerned waters. 
In such circumstances, all the parties 
were eager to see that the writ petition 
is disposed of as early as possible so that 
they may exactly know their rights re~ 
garding the licence issued in favour of 
respondent No. 3 by the Director of 
Animal Husbandry. . 

4. The State Government has 
filed a reply to the stay matter but 
learned Deputy Government Advocate 
has requested that that reply may be 
taken as a reply to the writ petition 
also, In this reply the stand taken by 
the State Government is that under the 
instructions issued at the time of the 
auction it was made clear by the Direc- 
tor to all those persons who were bidd- 
ing at the auction that the State Gov- 
ernment shall be at liberty to sanction 
the contract of fishing in favour of any 
co-onerative society at a reduced rate of 
123 per cent, on the highest bid received 
at the auction and, therefore, the peti- 
tloner cannot now say that the State 
Government was not authorised to sanc~ 
tion the contract of fishing in favour of 
respondent No. 3. 

5. Affidavit on behalf of respond- 
ent No. 3 has also been filed in reply to 
the writ petition wherein it has been 
averred that the society consists of 70 
fishermen whose sole profession is to 
carry on fishing in the waters granted 
to them. According to this reply, the 
society has already incurred an expense 
of Rs, 10,500/- and it has spent money 
on the materials for the preparation of 
nets and boats etc. and if they are 
debarred from fishing at this stage then 
they will suffer an irreparable loss. The 
society has also placed reliance on the 
instructions issued by the Government 
at the time of the auction sale and it is 
contended that the petitioner and his 
partner were aware of those conditions 
of sale wherein it had been provided that 
the Government would be at liberty to 
grant Theka in favour of a co-operative 
society by reducing the licence fee by 
12} per cent. on the highest bid receiv- 
ed at the auction. It is also averred 
that the society had already started fish~ 
fing in the concerned waters and, there- 
fore. the stay order issued by this Court 
and also the petitioner’s writ petition 
have become infructuous, 

6. These facts are not in dispute 
that at the time of the auction certain 
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conditions were announced by the auc- 
tion committee which have been incor~ 
porated in a document produced by the 
State Government and marked as R-2. 
The petitioner had put his signatures on 
these conditions before the auction had 
started which, according to the respond- 
ents, mean that the petitioner had at= 
cepted all these conditions of auction, 


7. The respondents have placed 
reliance on two conditions mentioned in 
document R-2 and they are conditions 
Nos. 13 and 21. According to condition 
No, 13 all the bids over Rs. 15.000/- shall 
be accepted by the State Government 
and it is only thereafter that a licence 
shall be issued to the Thekedar to carry 
on the operation of fishing in the con 
cerned waters. According to condition 
No. 21. the State Government could 
grant a licence in favour of the regis~ 
tered co-operative societies at a reduced 
rate of licence fee at the rate of 124 per 
cent below the highest bid procured af 
the auction provided that such a society. 
had taken part in the auction. 


8. Learned Deputy Governmenf 
‘Advocate has. urged that the petitioner 
should not be allowed to haveany relief 
from this Court as he has not come with 
clean hands before this Court. The con~ 
tention of the State Government is thaf 
the petitioner in order to get his peti- 
tion admitted and the stay order obtain~ 
ed from this Court made a false statex 
ment in para 10 of his petition whereby 
this impression has been given to this 
Court that the highest bid of the peti-~ 
tioner was confirmed by the Director of 
Animal Husbandry which fact, accord 


ing to him, was far from being true. 


According to condition No, 13 of the con= 
ditions of auction sale, every bid be- 
yond Rs. 15.000/- was to be submitted 
to the Government for sanction and, 


b 


therefore, the question of confirming the : 


petitioner’s bid by the Director of Ani~ 
mal Husbandry does not arise. This fact 
has been mentioned wrongly by the peti- 
tioner in his petition to create a right 
in his favour under Rule 5 of the Rules 
which says that the highest bidder, after 
confirmation by the Director of Animal 
Husbandry, shall have the sole right of 
fishing in the waters in respect of which 
the auction was held. According to Mr. 
Tewari, no right had been created in 
favour of the petitioner before the for- 
mal sanction was accorded by the 
Director, Animal Husbandry to the high~ 
est bid of the petitioner. Before decid~ 
ing this question, it will be convenient 
to refer to certain relevant provisions 
of the law which have a bearing on this 
question. 

9. Section 6 


of the Rajasthan 


` Fisheries Act, 1953, lays down that no 


fishing shall be allowed except under 
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licence obtainable from such officer or 
person as may be authorised in that be- 
half by the State Government. Rule 4 
of the Rajasthan Fisheries Rules, 1958, 
prescribes certain fees for licence under 
‘the Act and this prescription indicates 
that three types of licences can be issu- 
ed under these Rules. The first type of 
licence’ is a Seasonal Fishery Licence 
given on form No, 1. The second type 
of licence is Angling licence which is 
given under sub-rule (2) of Rule 4 on 
form No. 2. The third type of licence 
fs the licence issued by auction. The 
fees for this type of licence shall be the 
amount at which the highest bid has 
been accepted, Rule 5 lays down pro~ 
cedure of giving licence by auction and 
it reads like this: 

“R. 5. Procedure by auction.— (a) On 
or after the 1st day of August each year 
the Director of Husbandry or 
any other officer specially appointed by 
bim for the purpose may in case of 
waters he considers reasonable and 
necessary to do so, auction the right of 
fishing. The highest bidder after con- 
firmation by the Director of Hus- 
bandry shall have the sole right of fish- 
ing in the waters in respect of which 
tthe auction was held in accordance with 
the licence granted to him in this be- 
half in Form No. 3. 

(b) The Director of Anima] Husban+ 

or the Auction Committee, if any; 
specially appointed by him for conduct~ 
ing the auction shall, for reasons to be 
recorded in writing have the right to re- 
fect any bid offered”, 

10. By reading these provisions 
of law. it is clear that no person has a 
right to fish in the waters owned by the 
Government unless a licence has been 
given by an officer or person authorised 
by the State Government in that behalf 
Rule 5 guthorises the Director of Animal 
Husbandry to issue such licences. Ac- 
cording to this rule, it is the Director of 
Animal Husbandry who has a right to 
confirm the highest bid and then to issue 
a licence in favour of the highest bidder. 
He has, however. a right to reject the 
highest bid. but if he or the Auction 
Committee. if appointed for that pur- 
pose, rejects such a highest bid, then if 
is incumbent on them to record the rea- 
sons for rejecting the highest bid. The 
Government does not come in the pic« 
ture at all in the matter of granting 
licences under the- Act and the Rules. 
These Rules, however, are silent about 
giving preference to the co-operative 
societies. According to Rule 5. the high- 
est bidder, after confirmation by the 
Director of Animal Husbandry. has the 
sole right of fishing in the waters. in 
respect of which the auction was held. 

11. It is true that. certain condi- 
tions were pronounced by the Auction 
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Committee when the auction for issuing 
licences for Morel Bund was held con- 
taining this condition that the Govern- 
ment can grant a licence in favour of a 
co-operative society at a reduced licence 
fee provided the society had participated 
in the auction. An argument has been 
raised by Mr. Rastogi that any such ad- 
ministrative conditions issued by the 
State _ Government or the Director of 

Husbandry before the auction 
had taken place cannot confer any 
power on the State Government to grant 
licence in favour ofa co-operative society 
at a reduced rate of licence fee rejecting 
the right of the highest bidder who 
under Rule 5 is the sole person who can 
claim the right of fishing in the waters 
after his bid has been confirmed by the 
Director of Animal Husbandry. I need 
not decide this question here because I 
see that condition No, 21 if at all it 
confers any power on the Government 


-to prefer a co-operative society to the 


highest bidder Jays down a condition 
that_ such @ co-operative society must 
participate in the auction. But in the 
present case, I find that the society. tes- 
pondent No. 3. did not take part in the 
auction and, therefore, it cannot take 
any advantage of condition No. 21 of 


12, Before adverting to the main 
fssue whether the petitioner had made 
a false statement in para 10 of his peti- 
tion, I will have to examine whether 
under the circumstances of this case, as 
Mr. Rastogi argues, the Director can be 
said to have confirmed the bid or not, 
the decision on that main question would 


- depend on the decision of this argument 


whether under the circumstances the 
Director had confirmed the petitioner’s 
bid or not. 


13. Mr. Rastogi’s argument is that 
the Director. according to the document 
filed by the State itself, had recommend- 
ed the petitioner’s case to the State 


Government to accept the petitioner’s 


bid for carrying out the fisheries ope- 
rations in Morel Bund and this recom- 
mendation, according to his -argument, 
tantamounts to the confirmation of the 
petitioner’s bid. In support of this 
argument. Mr. Rastogi placed reliance 
on a Supreme Court case in M/s. Ravi 
Roadways v. Asia Bi, AIR 1970 SC 1241. 
The argument of Mr. Rastogi is like 
this. According to him, the Director of 
Animal Husbandry is the sole authority 
under the Rules to confirm the bid. The 
Government does not at all come in the 
picture for confirming or rejecting the 
highest bid of the bidder at the auction, 
but it so appears that due to certain 
departmental instructions issued by the 
State Government for conducting the 
auction proceedings under Rule 5 of the 
ules the Director is required, to sub- 
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mit the papers for the administrative 
sanction of the Government if the bid 
exceeds Rs. 15,000/-. Document R-4 
also indicates that the Director had sub- 
mitted the proceedings of auction to the 
State Government for according ad- 
ministrative. sanction to issue a licence 
to carry out fishing in Morel Bund 
waters. If in such circumstances the 
Director recommended the petitioner's 
case to. the Government, then such a 
recommendation according to Mr. Ras- 
togi must be taken to be a confirmation 
under Rule 5 by the Director of Ar 

Husbandry. In AIR 1970 SC 1241 one 
Sabulal entered into a contract to sell 
his vehicle to the Roadways. The Road- 
ways paid the price stipulated but the 
transfer of the permit could be effec- 
tive only if a sanction to that transfer 
was accorded by the Transport Autho- 
tity. When the papers came for sanc- 
tion of a transfer before the Transport 


Authority, it appears that that Autho-: 


rity. submitted the papers to the Trans- 
port Commissioner with a recommenda 
tion to accept that transfer. The learn- 
ed Judges of the Supreme Court in such 
circumstances were of opinion that if 
the Transport Authority had no objec- 
tion to the permit being transferred to 
the Roadways, then that recommenda- 
tion in their judgment amounted to 
sanction of the transfer and they fur- 
ther held that as that order was made 
during the lifetime of Sabulal the trans- 


fer became effective in favour of the. 


Roadways, 


14. Mr. Rastogi vehemently urg- 
ed that under Rule 5, which has a 
statutory force. the authority to confirm 
ithe highest bid is the Director of Animal 
Husbandry who did not reject the peti- 
tioner’s highest bid in accordance with 
clause (b) of Rule 5, but, on the con- 
trary, recommended to the Government 
for according an administrative sanc- 


tion for granting licence for the waters. 


of Morel Bund on the licence fee of 
Rs. 1,02,100/- as obtained at the auc- 
tion. This conduct of the Director of 
Animal Husbandry. according to the 
principle laid down by their Lordships 
of the Supreme Court tantamounts to 
his confirmation of the bid and in such 
circumstances the -bid shall be deemed 
to have been confirmed by the Director 
in favour of the petitioner and his parta 
ner, = 


15. In this view of the matter, 
I have now to judge the objection of 
the learned Deputy Government Advo- 
cate that the petitioners application 
must be thrown because of coming to 
this Court with unclean hands. Mr, Ras- 
togi urged that the auction had taken 
‘place on 20th of January, 1972, and the 
order was issued by the Deputy Secre+ 
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tary to the Government to the Director 
of Animal Husbandry to grant licence 
to respondent No. 3 on the ilth of 
February, 1972 and this fact came to 
the knowledge of the petitioner on Mth 
of February, 1972. The petitioner im- 
mediately rushed to Jodhpur to file a 
writ application and it was in a hurry 
that the writ application was drafted 
and, therefore, all the facts were - not 
mentioned with all the details in the 
manner in which they ought to have 
been incorporated in the petition and, 
therefore, according: to him, from the 
averments made in para, 10 this plea 
has been raised that the petitioner deli- 
berately stated a lie that the Director 
of:Animal Husbandry had confirmed his 


bid. As a matter of fact, if this statement 


of the petitioner is read in the light of 
all the circumstances that have now 
been brought on the record, then no 
other conclusion could be drawn except 

is that the Director had confirmed the 
petitioner’s bid and that the petitioner 
wag the sole person to have a licence 
under Rule 5 of the Rules. I find force 
in the argument of Mr. Rastogi and in 
these circumstances the petitioner’s ap- 
plication cannot be rejected on this 
ground that he spoke a deliberate lie 
before this Court. 


16. In the State of Assam. v, 
Keshab Prasad Singh, AIR 1953 SC 
309, which was a fisheries case, the 
Supreme Court held that the sale of 
these licences forms such a lucrative 
source of revenue that State legislatures - 
have deemed it wise not to leave the 
matter to unfettered executive - discre~ 
tion; accordingly legislation has been 
enacted in most parts of India to regu- 
late and control the licensing of these 
trades; Acts are passed and elaborate 
Rules are drawn up under them. It ‘is 
evident that there is a policy and a 
Purpose behind it all and it is equally 
evident that the fetters imposed by 
legislation cannot be brushed aside at 
the pleasure of either Government or 
its officers. The Rules bind State and 
subjects alike, 


17. In the matter. of granting 
liquor licences under the Mysore Excise 
Act, their Lordships in K. N. Guru- 
swamy v. State of Mysore, AIR 1954 
SC 592 reproduced the said observations 
in the case of the State of Assam v. 
Keshab Prasad Singh, AIR 1953 SC 309 
and further observed that “the Act and 
the Rules make it plain that liquor 
licencing in the State of Mysore can 
only be done in certain specified ways 
and such discretion as is left to the 
authorities is strictly controlled by Sta- 
tute and Rules.” 


18. In that .case, the petitioner- 
appellant’s bid, which was the highest, 
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was not confirmed and. therefore. a ques- 
tion was raised before the 
Court that the petitioner-appellant had 
no right to make an approach to the 
High Court in the extraordinary juris- 
diction and seek for a writ. Their 
Lordships observed: ` 

“In our opinion, he could have done 
so in an ordinary case. The appellant 
is interested in these contracts and has 
a right under the laws of the State to 
receive the same treatment and be given 
the same chance as anybody else,” 


19. They ‘also observed: 


“But deeper considerations are also 
at stake, namely the imination of 
favouritism and nepotism and corrup- 
tion; not that we suggest that that oc- 
curred here. but to permit what has 
occurred in this case would leave the 
door wide open to the very evils which 
the legislature in its wisdom has en- 
deavoured to avoid. All that is part 
and pracel of the policy of the legisla- 
ture. None of it can.be ignored.” 


20. These observations apply on 
all fours to the circumstances of the 
present case. Here the legislature has 
given a mandate to the executive Gov- 
ernment to grant the licences for fish- 
ing in a particular manner. That is a 
legislative policy which must be obey- 
ed by the State Government both in 
letter and spirit, Any deviation from 
such a policy without amending the 
Rules can afford an opportunity for the 
persons interested to levy all types of 


memes 


charges against the executive Govern- ` 


ment. It is in the interest of the Gov- 
ernment itself that the rules for grant- 
ing fisheries licences must be strictly 
followed and the officers who are em- 
powered by the Act and the Rules 
should observe the Rules implicitly, In 
the present case. there is a clear viola- 
tion of Rule 5. As observed above, the 
petitioner’s highest bid in the circum- 
stances of the present case shall be 
deemed to have been confirmed by the 
Director of Animal Husbandry and, 
therefore, the only act remained to be 
done under the Rules is to issue a 


{licence in favour of the petitioner and 


his partner respondent No. 4 


. 2L For the reasons mentioned 
above, the writ petition is allowed. The 
licence issued in favour of respondent 
No. 3 is hereby quashed. and respon- 
dent No. 2 is directed to issue: licence in 
favour of the petitioner and respondent 
No. 4. Respondent No. 1 shall pay costs 


to the petitioner. _ 
; Petition allowed, 
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JAGAT NARAYAN, C, J. 


Shayak Mohammad and others, Petis 
tioners v. Iqbal Ahmed, Non-Petitioner. 

Civil Revn. Appln, No, 192 of 197Y, 
D/- 13-7-1972, against order of C. S. 
Goyal, Civil. J. Ajmer, D/- 15-2-1971. 

Civil] P, C. (1908), O. 39, R. 1 — Grant 
of temporary injunction — Conditions to 
be satisfied. 

For grant of temporary injunction 
the plaintiff must be able to prove not 
only that he has a prima facie case and 
that balance of convenience lies in favour 
of granting the injunction but also that 
irreparable injury would be caused to 
him if it is not granted. (Para 3) 

R. C. Jain with B. R. Mehta, for 
Petitioners; M. R. Bhansali, for Non- 
Petitioner. i 

© ORDER:— This is a revision applica- 
tion by the plaintiffs against an appel- 
late order of the Civil Judge, Aimer, dis- 
missing their appeal against the order of 
the trial Court refusing to grant tem- 
porary injunction to them to restrain 
Iqbal Ahmed from installing a pipe line 
over a ‘chabutari’. which they claim ‘to 
belong to them. The plaintiffs and Iqbal 
Ahmed, defendant. are owners of a por- 
tion of a ‘Haveli’.. The case’ of Iqbal 
Ahmed is that the ‘chabutari’ is a joint 
property. 

_ 2 The appellate Court held that 
prima facie the plaintiffs were the ex- 
clusive owners of the ‘Chabutari’. This 
finding cannot be challenged in this 
revision application. The appellate Court 
also held that the balance of: con- 
venience was in favour of not grant- 
ing the Injunction because the result of 
granting it would be to deprive Iqbal 
Ahmed of water. This finding is not 
based on the material on record. The 
inspection note of the learned Civil Judge 
dated 25-7-1970 goes to show that a pipe 
line can be taken by Iqbal Ahmed to his 
portion of the house through the southern 
door without trespassing over any part 
of the immovable property of the plain- 
tiffs. The pipe line from the southern 
side would be only 44 paces long where- 
as the pipe line which Iqbal Ahmed pro- 
poses to instal through eastern door would 
be 64 paces long. f 

3. On the point of irreparable in- 
jury the appellate Court was of the 
opinion that the pipe line would be re- 


„moved if the plaintiffs succeed in the 


suit and the defendant can be made to 
pay compensation for this removal and 
no irreparable injury would be caused 
to them. This finding is based on the 
material on record. It is settled law that 
temporary injunction can only be grant- 
ed if the plaintiff is able: to prove not 
only that he has a prima facie case, but 
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that the balance of convenience lies 
in favour of granting the injunction and 
that irreparable injury would be caused 
to him, if it is not granted. After the 
trial. however, the plaintiffs become ens 
titled to grant of permanent injunction 
merely on proof of his title to immovahle 
property over which the defendant threa~ 
tens to commit a trespass. 

4, I accordingly hold that the 
order of the appellate Court refusing tem- 
porary injunction is not liable to inter~ 
ference in revision. eee 2 

A The revision application is ac- 
cordingly dismissed. In circum-~ 
stances of the case I leave the parties to 
bear their own costs, 3 
Order accordingly. 
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Nanda, Petitioner v. The District 
Judge. Jaipur Dist, Jaipur and others, 
Respondents. f 

Civil Writ Petn. No. 1185 of 1971, 

D/- 12-9~1971. 
; Index Note: (A) Rajasthan Relief 
of Agricultural Indebtedness Act, 1957 
(Raj. Act 28 of 1957), S. 17 — Revisional 
jurisdiction under — Scope of, 

Brief Note:— (A) Under the scheme 
of Section 17 of the Relief of Agriculu- 
ral Indebtedness Act the District Judge 
has been empowered to revise the judg- 
ment of the Debt Relief Court when he 
finds that the order impugned is made 
contrary to law. As the Supreme Court 
has laid down in AIR 1969 SC 1344, the 
term “contrary to law” is not as wide 
as the term “according to law”. 


If the District Judge feels that the 
circumstances brought on the record can 
lead to a conclusion different from what 
has been recorded by the Debt Relief 
Court even then he has no jurisdiction 
to interfere with the order because every 
erroneous conclusion does not necessarily 
fall within the expression “order con- 
trary to law”. The expression “contrary 
to law” covers an order. passed in dis- 
regard of the provisions of law applic- 
able to the facts and circumstances of 
a particular case or when a relevant law 
applicable to the case has been misin- 
terpreted or mis-applied by the subordi- 
nate Court. Every erroneous judgment 
cannot, therefore, fall within the expres- 
sion “order contrary to law”. 

There is no doubt that the power of 
revision under Section 17 of the Act is 
wider than the power exercised by the 
High Court under Section 115 of the 
Code of Civil Procedure but this revi~ 


sional power is the same limited by 


JP/IP/FOS1/72/AGT _ 


A.LE. 


the expression that the findings of the 
original Court are open to review only, 
when the judgment is contrary to law. 
AIR 1949 PC 156 & AIR 1963 SC 698 & 
ATR 1969 SC 1344 & AIR 1938 Bom 223, 
Rel. on; C. W. P. No. 1249 of 1971, Dj- 
30-8-1972 (Raj). Followed, 
(Paras 5. 6, 7, 8) 
Cases Referred: Chronological Paras 
(1972) Civil Writ Petn. No, 1249 of 
1971, D/- 30-8-1972 (Raj), Kundan- 
lal v. Shobharam 
AIR 1969 SC 1344 = (1969) 3 
SCR 698, Malini Ayyappa Naic- 
ve v. Firm Manghraj Udhav-= 


as 
AIR 1963 SC 698° = 1962 Supp 
(1) SCR 933. Hari Shankar v, 
Rao Girdhari Lal Chowdhury 5 
AIR 1949 PC 156 = 76 Ind App 
67, Venkatagiri Ayyangar v. 
du Religious Endowments 
Board. Madras g 
AIR 1938 Bom 223 = 40 Bom LR 
125. Bell and Co, Ltd. v, Waman i 
Hemraj Kå 

M, M. Singhvi, for Petitioner; M. D. 
Purohit, Dy. Govt, Advocate, for Res» 
pondents. 

_ ORDER:— This writ petition of peti 
tioner Nanda arises out of the following 
circumstances : 

An application under Section 6 of 
the Rajasthan Relief of Agricultural In 
debtedness Act, 1957 (hereinafter called 
the Act) was filed by creditor Kanhaiya~ 
lal, husband of respondent No, 3 Smt, 
Gulab Devi, in the Court of Civil Judge, 
Jaipur District, Jaipur, alleging that 
Rs. 4,500/- were advanced by the credi- 
tor by way of loan to petitioner Nanda 
on the basis of a pronote and a receipt 
executed by the debtor in favour of the 
creditor and as the debtor was an agri- 
culturist. therefore, it was prayed that 
the loan advanced to Nanda may be 
determined under the provisions of the 
Act. Petitioner Nanda denied to have 
received any loan from Kanhaiyalal and 
executed any pronote in favour of the 
creditor. The Debt Relief Court after 
Tecording the statements of the creditor 
Kanhaiyalal and the scribe Shivdavyal 
and also examini the -witnesses pro- 
duced by the debtor came to the con- 
clusion that debtor Nanda did not re- 
ceive any loan by executing the pronote 
or the receipt in favour of creditor 
Kanheiyalal and. therefore, it dismissed 
the application filed by Kanhaiyalal. 


2, Having felt aggrieved by the 


order of the learned Civil Judge, 
Kanhaiyalal deceased filed a revision 
petition in the Court of the District 
Judge, Jaipur District, Jaipur. The 


learned Judge, after hearing the par- 
ties, set aside the order of the Debt 
Relief Court holding that the pronote. 
was executed by the debtor in favour 
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of the creditor and the case was remand- 
ed to the Debt Relief Court with a direc- 
tion that the Court may proceed to 
determine the debt in accordance with 
the provisions of the Act. This judg- 
ment of the learned District Judge has 
been challenged by the 
tioner, inter alia, on the ground that the 
facts determined by the Debt Relief 
Court about the’ execution of the pronote 
fin favour of the creditor could not be 
set aside by the learned District Judge 
while exercising jurisdiction under Sec~ 
tion 17 of the Act which, according to 
learned counsel for the petitioner. is a 
very limited jurisdiction. Besides this 
objection. various other objections were 
taken by the petitioner to impugn the 
judgment of the learned District Judge, 
but I need not discuss them here as this 
petition can be disposed .of by deciding 
the objection regarding the scope of 
jurisdiction of the learned Judge under 
Section 17 of the Act, 


0 3. Learned counsel appearing on 
behalf of the respondent bas argued that 
the judgment of tbe learned District 
Judge is a well-reasoned judgment and 
the evidence produced by the debtor be- 
fore the Debt Relief Court has been 


~- rightly rejected by the said Court which 


the learned District Judge had the power 
to do while exercising his revisional 
jurisdiction under Section 17 of the Act; 
the inferences, therefore, drawn by the 
learned District Judge cannot be said to 
be perverse and this Court in the ex- 
ercise of its extraordinary jurisdiction 
should not interfere with the judgment 
of the revisional Court. 


4, In the scheme of the Act. the 
legislature has mot provided any right 
of appeal to the parties against the order 
passed by the Debt Relief Court. If 
any party felt aggrieved by the order of 
the Debt Relief Court, then the only 
remedy available to’ the aggrieved party 
is to file a revision application in the 
Court of the District Judge under Sec~ 
tion 17 of the Act. The District Judge 
under this provision of the Act has 
power to revise the order of the Debt 
Relief Court only on any one of the 
following three grounds: 

(a) that the order is contrary to laws 

{b) that the Court has exercised a 
furisdiction not vested in it by law or 
has failed to exercise a jurisdiction vest- 
ed in it by law; `. 

(c) that the instalments fixed under 
sub-section (3) of S, 11 are inequitable. 

In Venkatagiri Ayyangar v. Hindu 


Religious Endowments Board, Madras, 76- 


Ind App 67 = (AIR 1949 PC 156) their 
Lordships of the Privy Council have ex- 
pressed that “where the Legislature has 
provided no right of appeal. the mani- 
fest intention is that the order of the 
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one Court. right or wrong. shall be 

5. The Supreme Court în Hari 
Shankar v. Rao  Girdhari Lal Chow- 
dhury, AIR 1963 SC 698, while examin- 
ing the scope of revisional jurisdiction 
of the High Court under the Delhi and 
Aimer Rent (Control) Act (38 of 1952), 
observed as follows: 

“The distinction between an appeal 
and a revision is a real one. A right of 
appeal carries with it a right of rehears 
ing on law as well as fact. unless the 
statute conferring the right of appeal 
limits the rehearing in some way. as has 
been done in second appeals arising under 
the Code of Civil Procedure. The power 
to hear a revision is generally given to 
a superior. Court so that it may satisfy. 
itself that a particular case has been 
decided according to law. Under Sec~ 
tion 115 of the Civil P, C. the High 
Court’s powers are limited to see whe- 
ther in a case decided, there has been an 
assumption of jurisdiction where none 
existed, or a refusal of jurisdiction where 
it did or there has been material irregu« 
larity or illegality in the exercise of that 
jurisdiction. The right there is confin- 
ed to jurisdiction and jurisdiction alone, 
In other Acts. the power is not so limits 
ed, and the High Court is enabled to 
call for the record af a case to satisfy 
itself that the decision therein is at- 
cording to law and to pass such orders 
in relation to the case, as it thinks fit”. 

Their Lordships further observed 
that under Section 35 (of that Act) High 
Court cannot interfere with a plain find« 
ing of fact arrived at by the Court be~ 


` low. It cannot reassess the value of evi~ 


dence and substitute its own conclusions 
of fact in place of those reached by thej 
Court below. 


6. These observations of the 
Supreme Court relate to the power of a 
Court exercising the revisional jurisdic- 
tion under Section 35 of the Delhi and 
Aimer Rent (Control) Act. This power 
was conferred on the revising Court to 
examine whether the order impugned 
was made by a subordinate Court ac~ 
cording to law. The expression “accord- 
ing to law” referred therein is wider in 
scope than the phrase “contrary to law” 
as used in Section 17 of the Act. In 
order to examine whether a particular 
decision is “according to law” or not the 
Court has to see the decision as a whole 
as suggested by the learned Judges of 
the Supreme Court. When this power 
of the High Court under Section 35 was 
compared by the Supreme Court with 
the. power exercised by it under Sec= 
tion 115 of the Code of Civil Procedure, 
their Lordships observed as follows: 

“The section is thus framed to con- 
fer larger powers than the power to 
correct error of jurisdiction to. which 
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Section 115 is limited. But it must not 
be overlooked that the section — in 
spite of its apparent width of language 
where it confers a power on the High 
Court to pass I eric as ‘the High 
Court might think fit, — is controlled 
by the opening words. ae it says that 
- the High Court may send for the record 
of the case to satisfy itself that the deci- 
sion is ‘according to law’. It stands to 
reason that if it was considered neces< 
sary that there should be a rehearing, a 
right of appeal would be a more appro~= 
priate remedy. but the Act says that 
there is. to be no further appeal”. 

From this scheme of Section 35 of 
that Act with which the Supreme 
Court was concerned, the learned Judges 
were definitely of opinion that the High 
Court was not- justified in interfering’ 
with the plain finding of fact. In Malini 
Ayyappa Naicker v. Firm Manghraj 
Udhavdas, AIR 1969 SC 1344 this ques- 
tion again came up for the consideration 
of the Supreme Court in connection with 
the scope of the first proviso to Sec- 
tion 75 (1) of the Provincial Insolvency 
Act (1920) which conferred a power in 
the High Court analogous to the power 
of revision but not of pea In that 
case, the question that was posed for 
the determination of the Supreme Court 
was whether the finding of the District 
Court in an appeal regarding _the 
genuineness of the mortgage transactions 
which undoubtedly were the findings of 
fact could be made open to review by 
the High Court acting under the first 
proviso to Section 75 (1) of the Pro- 
vincial Insolvency Act. The learned 
Judges of the Supreme Court in that 
_context made the following observations: 


“Quite clearly the legislature did 
mot confer on the High Court under the 
lst proviso to Section 75 (1) of the Act 
an appellate power nor did it confer on 
it a jurisdiction to re-appreciate the evi- 
dence on record. While exercising that 
power the High Court is by and large 
bound by the findings of fact reached by 
the District Court. If the legislature in- 
tended to confer power on it to Te- 
examine both questions of law and fact 
it would have conveyed its intention by 
appropriate words as has been done 
under various other statutes. A wrong 
decision on facts by a competent Court 
is also a decision according to law”. 


7. While examining the scope of 
the -first proviso to Section 75 (1). their 
Lordships also considered the scope of 

e term “contrary to law” as used in 


th m : 
` Section 100 (1) (a) of the Code of Civil . 


Procedure and the learned Judges were 
of a definite view that the term “con= 
trary to law” is not the same thing as a 
decision being not “according to law”. 

The latter expression, in the opinion of 
the learned Judges. was wider in ambit 
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than the former. The power given to 
the High Court under the first proviso 
to Section 75 (1) of the Provincial In- 
solvency Act, which was similar to the 
power given to the High Court under 
Section 25 of the Provincial] Small Cause 
Courts Act, was examined by the learn~ 
ed Judges of the Supreme Court in the 
light of the observations of Beaumont, 
C. J. in Bell & Co. Ltd. v. Waman 
Hemraj. AIR 1938 Bom 223 and the 
learned Judges were of opinion that the 
following observations of Beaumont, 
Chief Justice, were a correct statement 
of law. The learned Chief Justice of 
the Bombay High Court expressed his 
opinion about the scope of section 25 in 
the following language: 


“The objection of sec. 25 is to enable 
the High Court to see that there has 
been no miscarriage of justice, that the 
decision was given according to law. The 
section does not enumerate the cases in 
which the Court may interfere in revi- 
sion, ag does Section 115 of the Code of 
Civil Brocedure. and I certainly do not 
Propose to attempt any exhaustive defini- 
tion of the circumstances which may 
justify such imterference; but instances 
which readily occur to the mind are cases 
in which the Court which made the order 
had no jurisdiction or in which the Court 
has based its decision on evidence which 
should not have been admitted. or cases 
where the unsuccessful party has not 
been given a proper opportunity of being 
heard. or the burden of proof has been 
placed on the wrong shoulders, Wher- - 
ever the Court comes to the conclusion 
that the unsuccessful party has not had 
@ proper trial according to law, then the 
Court can interfere But, in my opinion, 
the Court ought not to interfere merely 
because it thinks that possibly the Judge 
who heard the case may have arrived 
at a conclusion which the High Court 
would not have arrived at”. 


These authorities clearly ga to indicate’ 
that the Court which exercises power of 










fest injustice hes been done to a party 
who feels aggrieved by the impugned 
Under the scheme of Section 17 
of the Act the District Judge -has been 
empowered to revise the judgment of 
the Debt Relief Court when he finds 


of 1971. decided on 30-8-1972 (Rai) ) has 
discussed the scope of the power of the 
District Judge to. revise the order under 
Section 17 of the Act and has observed 
thus: “If the District Judge feels that 
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the circumstances brought on the record 
can lead to a conclusion different from 
what has been recorded by the Debt 
Relief Court even then it has no jurisdic- 
tion to interfere with the order because 
every erroneous. conclusion does not 
necessarily fall within the expression 


a 


‘order contrary to law’. 

The expression “contrary to law” 
covers an order passed in disregard of 
the provisions of law applicable to the 
facts and circumstances of a particular 
case or when a relevant law applicable 
to the case has been misinterpreted or 
mis-applied by the subordinate Court. 
Every erroneous judgment cannot, there- 
fore, fall within the expression “order 
contrary to law.” 

8. In the instant case the Debt 
Relief Court has given very elaborate 
and convincing reasons to reach the con- 
clusion that the pronote and the receipt 
on which the creditor has based his claim 
were not executed by the debtor. The 
learned District Judge. while setting 
aside this pure finding of fact recorded 
by the Debt Relief Court, has not given 
any reasons to disbelieve the evidence 
of the debtor or of his ‘witnesses, nor 
does he hold that the evidence of the 
debtor was not admissible in law or that 
it was irrelevant. In such circumstances 
it was not open for the revisional Court 
to interfere with the findings of fact 
merely because the revisional Court was 
of opinion that the evidence could lead 
to the inferences different from what 
have been drawn by the Debt Relief 
Court. In my opinion. the finding of 
fact recorded by the trial Court could 
not be disturbed by the revisional Court 
simply on the ground that a different 
conclusion could be drawn from the facts 
brought on the record. There. is no 
doubt that the’ power of revision under 
Section 17 of the Act is wider than the 
power exercised by the High Court under 
Section 115 of the Code of Civil Pro- 
cedure but this revisional power is all 
the same limited by the expression that 
the findings of the original Court are 
open to review only when the judgment 
is contrary to law. As observed above, 
the erroneous order of a Court compe- 
tent to decide the issue cannot be called 
an order contrary to law simply because 
the revisional Court wants to arrive at 
a conclusion different from that of the 
trial Court. If the facts are capable of 
leading the revisional Court to arrive 
at a different conclusion. even then the 
decision of the’ subordinate Court would 
not be called a decision contrary to law, 
and the revisional Court will have no 
power under Section 17 of the Act to 
exercise the jurisdiction conferred there- 
under to disturb the pure finding of fact. 


9. For the reasons mentioned 


above. the order passed by the District- 
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Judge is quashed. The writ petition is, 
therefore. allowed, No-order as to costs. 
Petition allowed, 
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JAGAT NARAYAN, C, J. AND 

J. P. JAIN, J, 

State of Rajasthan, Petitioner v. 
Dewan Suraj Prakash. Respondent. 

Petns. Nos. 19 and 22 of 1972, DJ- 
7-8-1972. for certificate of fitness to ap- 
peal to Supreme Court against judgment . 
of this Court in F. A, No. 103 of 1963. 
D/- 23-7-1971, 2 

Index Note:— (A) Civil P. C. (1908), 
S. 151 — Where in a money suit, the 
claim is allowed in part and both the 
parties file separate appeals against that 
decree and the appellate Court disposes 
of these two appeals by one judgment 
allowing both the appeals in part, and 
where one of the parties wants to go in 
further appeal, the two appeals against 
the two decrees arising out of one judg- 
ment can be consolidated, (Para 2) 

R. N. Munshi, Addl, Advocate Gene- 
ral, for Petitioner; P. N, Dutt. for Res- 
pondent. 


_ ORDER:— These are connected peti~ 
tions for leave to appeal to the Supreme 
Court. The valuation of one appeal is 
above Rs, 20,000/- and that of the other 
is below Rs. 20,000/-. An application has 
been filed under Order 45. Rule 4 read 
with Section 151, Civil P. C.. for con- 
solidation of the two appeals for the pur- 
pose of valuation. This application has 


' been opposed on behalf of the respon- 


dent. Having heard the learned counsel 
for the parties we are of the opinion that 
in the circumstances of the present case 
consolidation should be allowed under 
inherent powers of the Court under Sec- 
tion 151, Civil P. C. although Order 45, 
Rule 4, Civil P. C., does not apply in 
terms because these two appeals arise 
out of suit. i 


2. The suit out of which the ap- 
peals arise was filed by respondent for 
the recovery of a sum of Rs. 1,84,281.92 
against the State. The respondent is a 
contractor, who executed some work for 
the State. He claimed that he was not 
paid in full for the work executed by 
him. 19 issues were framed in the suit. 
The trial Court decreed the suit in favour 
of the respondent for Rs. 95,902.87. Both 
the. State and the respondent appealed 
against the decree. The valuation of the 
appeal of the State (No. 103 of 1963) was 
Rs. 95,902.87. The valuation of the ap- 
peal of the respondent (No. 130 of 1963) 
was Rs. 68,172.15. Both these appeals 
were decided by this Court by one judg- 
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ment. The appeal of the State was alow- 
ed in part and the appeal of the respon- 
dent was also allowed in part. In the 
result a decree for Rs, 83,146.78 was pas~ 
sed in favour of the respondent by this 
Court. Two decrees were framed as a 
result of the decision of the appeals by 
this Court. It has been necessary for 
the State to file two appeals challenging 
both the decrees. The findings on some 
common issues are involved in the two 
appeals. There is all the more reason in 
such cases, in our opinion, to consolidate 
the appeals than in cases arising out of 
two suits which are envisaged unden 
Order 45, Rule 4, Civil P. C. 

3. We accordingly allow the con= 
solidation. of the two appeals. The valua- 
tion of the consolidated appeal is over 
Rs. 20,000/-. We issue a Certificate under. 
Art. 133 (1) (a) of the Constitution. Costs 


on parties, 
Application allowed. 
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KAN SINGH, J. 
Hiranand, Appellant v. Umaid Raj, 
Respondent. 
Second Appeal No, 268 of 1972, D/= 


24-11-1972, against judgment of iss) 
Kanta Bhatnagar Addl Dist, J.. No. 2 
Jodhpur, D/- 3-3-1972. 

Index Note:— (A) Rajasthan Pre- 


mises (aot of Rent and Eviction) 
Act (1950). S. 13 — Protection under, 
when available, 


Brief Note:— (A) Though a suit by 
Tandlord is based on his bona fide pers 
sonal necessity yet for continuing to earn 
the protection under Section 13 the ten- 
ant has always tobe ready and willing to 
pay rent for. the itor to the full 
extent allowable by this Act. Further 
the tenant has to abide by the provisions 
of sub-section (4) of S. 18 of the Act. 

(Para 3) 

Indes Note:— (B) Rajasthan Pre- 
mises eTa of Rent and Eviction) Act 
(1950), S. 13 (6) — Striking out of de- 
fence — Effect. 


Brief Note-— (B) Once the defence 
ig struck out under sub-section (6) of 
S. 13 of the Act the prohibition against 
the Court ordering eviction of the ten- 
ant, unless it is satisfied regarding the 
acts or omissions mentioned in sub- 
clauses (a) to (ky of sub-section (1), is 
removed. With the vanishing of the pro- 
hibition against the powers of the Courf 
to order eviction the rights of the land- 
lord under the general law will spring 
into action. Thus. when there is a state- 
ment of the plaintiff that the defendant 
had committed default in payment of 
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rent for more than six months and con« 
sequently incurred the liability to be 
ejected, he cannot claim protection under 
the Act, {Para 4} 
Index Note:— (C) Rajasthan Premi- - 
ses (Control of Rent and Eviction) Act 
(1950). S. 13 (6) — Striking out of de- 
fence of tenant — Tenant is entitled to 
cross-examine landlord or his witness. 


Brief Note— (C) The striking out 
of: the defence of the defendant will not 
mean that he is debarred from cross- 
examining the plaintiff or any of his 
witnesses. Where the plaintiff is still 
required to establish certain issues and 
he adduces evidence for the same then 
in spite of the defence of the defendant- 
tenant having been struck out he will 
be entitled to cross-examine the plaintiff 
or his witnesses as the case may be 
What is the effect of disallowing cer- 
tain questions in cross-examination of a 
witness will by and large depend on the 
facts and circumstances of each case and 
on the nature of the issue that was 
under consideration. (Para 5) 

Index Note:— (D) T. Act (1882), 
S. 106 — Notice under — ee h of. 

Brief Note (D) — By the notice the 
Yandlord must manifest his intention to 
the tenant that from a certain date the 
relationship of landlord and tenant shall 
come to an end. Whether this was the 
intention or not by the giving of a par- 
ticular notice will, by and large. depend 
on the tenor of the notice. (Para 6) 


Cases Referred: Chronological Paras 
1971 Ren CJ 836. Bansilal v, Laxmi 
Chand g 
AIR 1963 All 581 = 1963 All LJ 
567, Ahmad Ali v. Mohd. Jamal 
Ud din 6 
AIR 1962 Raj 100 = 1961 Raj LW 
494, Moti Lal v. Pooranchand 6 
AIR 1961 SC 1067 = (1961) 3 SCR 
813, Ganga Datt Murarka v. 
Kartik Chandra Das 4 
{1885) ILR 7 All 899 = 885 AN 
WN 288 (FB). Bradley v. Atkin- 
son 6.7 
B. K. Mohanani, for Appellant; 


Gopalraj Singhvi and P. C. Bhandari, for 
Respondent. 

JUDGMENT:— This fis a tenant's 
second appeal directed against the ap- 
pellate judgment and decree of the 
learned Additional District Judge No. 2, 
Jodhpur, ordering the tenant’s eviction 
ffrom the suit premises. 

2. The eviction from the suit pre- 
mises was sought on the ground of bona’ 
fide personal necessity of the landlord. 
The tenant resisted the suit. This gave 
rise to the following four issues:— 

1. Whether the plaintiff tas bona 
fide and reasonable necessity for the 
house and it is necessary for him to gef 
the house evicted? 
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2. Whether the defendant is a habi- 
fual defaulter? : 

3. Whether the expenses for light 
and water were included in the rent? 

4, Whether the notice is invalid? 
An application was made by the tenant 
fn the trial Court for the determination 
of the rent and by its order dated 17-2- 
11969 the learned Munsiff determined the 
rent at Rs, 1,090/-. The tenant was 
directed to pay this rent as also the 
future rent. However. as the tenant had 
only paid Rs. 1,000/- and not the full 
amount of Rs. 1,090/- the learned Mun- 
siff struck off the defence of the tenant 
on the application made by the landlord. 
The plaintiff-landilord |. appeared in his 
evidence. The tenant wanted to cross~ 
examine the landlord regarding his bona 
fide personal necessity for the suit pre- 
mises but the cross-examination was dis~ 
allowed. Eventually the learned Mun- 
siff decreed the suit. Aggrieved by the 
fudgment and decree of the learned 
Munsiff the tenant went up in appeal 
to the Court of the learned Additional 
District Judge-No, 2- but was not suc~ 
cessful, In the present second appeal a 
three-fold contention has been made:— 

1. That the suit was not filed for 
eviction on the ground of default by the 
tenant and consequently the learned 
Munsiff was in error in striking off the 
tenant's defence, 


2% That in spite of striking off the 
. defence the plaintiff could be cross- 
examined by the defendant-tenant and 
the trial Court was consequently in error 
in refusing certain questions to be put 
fn. cross-examination. . 


3. That the notice for determination 
of the tenancy under Section 106, Trans~ 
fer of Property Act was not valid. 


3. Looking to. the plaint I find 
that the suit is no doubt based on the 
bona fide personal necessity of the land- 
lord but in spite of that for continuing 
to earn the protection under Section 13 
of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950, (herein~ 
after called “the Act”) the tenant has 
always to be ready and willing to pay 
rent for the premises to the full extent 
allowable by this Act. Further the ten- 
ant has to abide by the provisions of 
sub-section (4) of S. 13 of the Act. 
Therefore, when the defence of the ten~ 
ant was struck off the plaintiff landlord 
was entitled to claim his rights under 
the general law, namely. to make the 
tenant quit the premises when the ten- 
ancy is determined in accordance with 
Section 106 read with Section 111 (e) of 
the Transfer of Property Act. ques- 
tion here is whether the defence of the 
defendant was struck off in accordance 
with law. The learned Munsiff has pas- 
sed a detailed order on 23-9-1969, It 
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foes to show that on 17-2-1969 the learn- 
ed Munsiff has determined the rent pay- 
able by the tenant under Section 13 (4) 
of the Act at Rs. 1,090/-. Towards this 
Rs. 1,000/- only were deposited by the 
tenant on 16-4-1969. It was urged that 
it was at the request of Shri Sumermal, 
learned counsel for the plaintiff-landlord 
(since deceased) that only this much rent 
was deposited. The learned Munsiff con- 
sidered the question whether Rs, 1,000/~ 


_was deposited in full and final satisfac- 


tion of the amount determined by the 
Court as rent. He also considered the 
question whether Shri Sumermal had 
any authority to waive the payment of 
Rs. 90/-. Both the questions were decid- 
ed .against the defendant-tenant. Against 
this order an appeal was taken by the 
tenant to the Court of the learned Addi- 
tional District Judge No. 1, Jodhpur. The 
learned Additional District Judge upheld 
the order of the learned Munsiff and dis- 
missed the appeal. The tenant then came 
up in revision to this Court but was un- 
successful. In the circumstances there 
is no force in the contention that the 
learned Munsiff wag in error in striking 
off the defence of the tenant. Sub-sec- 
tion (6) of S. 13 of the Act. inter glia, 
provides that if the tenant fails to de- 
posit or pay any amount referred to in 
sub-section (4) on the date or within the 
time specified in the order the Court 
shall order the defence against the evic- 
tion to be struck out and shall proceed 
with the hearing of the suit. As the 
tenant had failed to deposit the rent in 
full by the date fixed the Court had no 
option but to strike out the tenant’s de- 
fence against eviction. i 


4. Now the second contention of 
the learned counsel involves the ques- 
tion as to what is the effect of an order 
S out the defence of.the tenant 
under sub-section (6) of S. 13 of the Act. 
To my mind the natural consequence of 
the striking out of the defence of the 
tenant under sub-section (6) of S. 13 is 
that he will not be entitled to claim the 
protection under Section 13 of the Act 
against the eviction, Whatever defence 
the tenant may have under the Transfer 
of Property Act will remain intact not- 
withstanding the striking out of the de- 
fence under sub-section (6) of S. 13 of 
the Act. For example. it will be still 
open to the tenant to raise the plea if 
his tenancy was validly terminated or 
whether he was or was not a tenant or 
whether any rent was due or not. The 
statutory protection under Section 13 
will, however. cease in the event of the 
striking out of the defence. Learned 
counsel for the appellant argued that 
the word used in sub-section (6) of S. 13 
is “defence” and that should not be 
taken to be equivalent to the protection 
tlaimable under Section 13, I am afraid 
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words. Once the defence is struck out 
under sub-section (6) of S. 13 of the Act 
the prohibition against the Court order- 
ing eviction of the tenant. unless ‘it is 
satisfied regarding the acts or omissions 
mentioned in sub-claises (a) to (k) of 
sub-section (1), is removed. With the 
va g of the prohibition against the 
powers of the Court to order eviction the 
rights of the landlord under the general 
law will spring into action, Their Lord- 
ships of the Supreme 
Dutt Murarka v. Kartik Chandra Das 
AIR 1961 SC 1067 observed thus :— 


“Occupation of premises by a ten- 

ant whose tenancy is determined is by 
virtue of the protection granted by the 
statute and not because of any right 
arising from the contract which is deter- 
mined. The statute protects his posses- 
sion so long as the conditions which jus- 
tify a lessor in ob an order of 
eviction against him do not exist. Once 
the prohibition against the exercise of 
jurisdiction by the Court is removed, the 
right to obtain possession by the lessor 
under the ordinary law springs into 
action and the exercise of the lessor’s 
right to evict the tenant will not, unless 
the statute provides otherwise, be con~ 
ditioned”. 
Lodha. J. has held in Bansilal v. Laxmi 
Chand. 1971 Ren CJ 836 that when the 
defence of the defendant-tenant has been 
struck out, it means all the defences 
available to him against efectment under 
the Rajasthan Premises (Control of Rent 
and Eviction) Act 1950, cannot come to 
phis rescue, especially when there is a 
statement of the plaintiff that the de- 
fendant had committed default in pay- 
ment of rent for more than six- months 
and consequently incurred the liability 
‘to be ejected, I find myself in thorough 
agreement: with the.view taken by. 
Lodha, J, in the above case, 


5. Turning now to the next con- 
tention I may observe that the striking 
out of the defence of the defendant will 
not mean that he is debarred from cross- 
examining the plaintiff or any of his 
witnesses. Where the plaintiff is still 
required to establish certain issues and 
he adduces evidence for the same then 
in spite of the defence of the defendant- 
tenant having been struck out he will 
be entitled to cross-examine the plain- 
tiff or his witnesses as the case may be. 
Right to cross-examine a witness arises 
under the provisions of the Evidence Act. 
The range of cross-examination cannot 
be limited; nevertheless the cross-exami- 
nation has to be in accordance with the 
provisions of the Evidence Act, that is, 
just as the examination-in-chief will be 
for establishing such’ facts as are rele- 
vant.to the issues. the cross-examination 
also will be regarding matters that are 
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relevant to the issue. besides such ques- 
tions that may have a bearing on the 
credibility of a witness. What is the 
effect of disallowing -certain questions in 
cross-examination of a witness will by 
and large depend on the facts and cir- 
cumstances of each case and on the 
nature of the issue that was under con- 
sideration, 

Now in the present case it ap- 
pears from the pleadings that the dé- 
fendant admits that he was the tenant 
of the plaintiff. The receipt of the notice 
Ex. A/2, which was for determination of 
the tenancy, was also admitted. Once a 
tenancy has been determined in accord-+ 
ance with law the landlord will be en- 
titled to have possession of the premises 
from the tenant. In other words the 
landlord will be entitled to have a decree 
for the eviction of the tenant. Except 
about the validity of the notice the de- 
fendant has not taken any other defence 
under the general law. The plea about 
the validity of the notice will be examin 
ed hereinafter but once the defence has 
been struck off in the present case there 
was nothing which could be put in cross-< 
examination to the plaintiff for demoli- 
shing his case. Validity of the notice 
raises only a legal issue. Therefore 
nothing turns on the question that the 
defendant was not allowed to cross- 
examine the plaintiff as the defence was 
struck out under sub-section (6) of S. 13 
of the Act, 


6. Now I Pia proceed to deal’. 
with the notice Ex. A/2. It was given 
by late Shri Sumermal as Advocate for 
the plaintiff. It mentioned that thẹ suit 


. premises were let out to the tenant and 


that the plaintiff needed the premises as 
his old house situated near Navchowkia, 
Jodhpur was not a convenient place to 
live there on account of the ill-health of 
the landlord’s wife and also as the house 
was situated in a place which could be 
reached by a conveyance with difficulty, 
Then the notice stated the following :— 


aa A nafns at ware È fee ara are 
feud ae naa at Tee 2 eafet aaa 
ga Rama AR nafro afaa wear g fe art 
fact aT WATT aT. Skee at a fra 
arta A mA aAA qe at g aret 
Ht Rt nafra Bl Heat wart AE 2-3? 
A gag TH BS He Fat aa faea war 
at wie afas ae aca va fer % ae 
ary trespasser saoi aie I mafra 
use. and occupation Set ẹ = go) 
Agate aries er areal Prades 
m. 82h qe al Fate ane a gaa 
arta ama a at va ante at al at 
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OTs BC TF aT arr aT SG aT N nafre 
el Aatedl seat wait anit ak at auf 
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Learned counsel for the appellant argues 
that though the possession of the pre- 
mises has been demanded by the land- 
lord. he has not thereby terminated or 
determined the tenancy with the result 
that the suit for eviction of the tenant 
was not maintainable. Learned counsel 
placed reliance on Ahmad Ali v. Mohd. 
Jamal Uddin, AIR 1963 All. 581. In this 
case it was observed regarding the es- 
sentials of a notice under Section 106 of 
the Transfer of Property Act as follows: 

“A notice terminating the tenancy 

may include a demand for possession but 
a notice only demanding possession can- 
not be interpreted as a notice terminat- 
ing the tenancy”. 
Reliance was placed for these observa- 
tions on an earlier Full Bench case of 
Bradley v. Atkinson, (1885) ILR 7 All 
899 (FB). In that case the notice that 
was given by the landlord to the tenant 
was in the following terms :— 

“If the rooms you occupy in the 

house No. 5, Thornhill Road, are not 
vacated within a month from this date, 
I will file a suit against you for eject- 
ment, as well as for recovery of rent due 
at the enhanced rate”, 
The Full Bench held that the letter was 
not such a notice to quit as the law re- 
quired. inasmuch as it was not a notice 
of the lessor’s intention to terminate the 
contract at the end of a month. of the 
tenancy. It was further observed that 
a notice to quit must be certain. at all 
events in respect of the date of the deter- 
mination of the tenancy. In other words, 
there must be a clear and explicit inti- 
mation to the tenant as to the date after 
which he will, if he remains in occupa 
tion of the premises, become a tres- 
passer. I have read these cases care- 
fully. The underlying principle is that 
by the notice the landlord must manifest 
his intention to the tenant that from a 
certain .date the relationship of landlord 
and tenant shall come to an end. Whe- 
ther this was the intention or not by 
the giving of a particular notice will. by 
and large, depend on the tenor of the 
notice. In Moti Lal v. Pooranchand. AIR 
1962 Raj 100, Modi, J. observed as 
follows :— 7 

“Where a notice of ejectment can 
be read in more ways than one. then the 
proper way to interpret it is to preserve 
its validity rather than to destroy it. The 
provision as to notice being of a highly 
technical character the dictates of sub= 
stantial justice. for which purpose, after 
all. the Courts exist. will hardly be serv- 
ed if notices of ejectment are to be read 
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spirit and to find 
every conceivable 


In a hyper-critical 
faults in them on 
ground.” 

Under our system of law, by 
words we are governed; we must be gov~ 
erned and ought to be governed by 
words but it has to be remembered that 
words divorced from the underlying idea 
which they are designed to convey will 
be empty vehicles and in order to gather 
the meaning of words we have to view 
them as a whole in a particular context. 
A word In one context may mean one 
thing and in another context it may mean 
a different thing. By and large they take 
their hue from the background, The pur- 
pose of interpreting a document is to read 
the underlying intent of the author. The 
notice Ex. A/2 is no doubt not artistically 
worded. For example in the earlier 
Allahabad case (1885) ILR 7 All 899 
(FB) the notice was pronouced bad as 
it did not come up to the ‘requisite stan- 
dard. Here. to my mind, the intention 
is crystal clear that the landlord wanted 
to put an end to the tenancy by a cer- 
tain date. In the notice it has been 
clearly mentioned that if thé’ premises 
are not vacated by a certain date then 
the tenant shall be treated as a tres- 
passer. .The tenant can be treated as a 
trespasser only when a tenancy is put an 
end to. Therefore, even though in so 
many words the notice does not say thaf 
the tenancy shall stand determined but 
this is the underlying intention of the 
notice Ex. A/2. Therefore to my mind, 
notice Ex, A/2 has the effect of deter- 
mining the tenancy. . 

_ In the result I do not find any 
force in this appeal and accordingly T 
dismiss it with costs. Six months time 
is allowed to the tenant to give vacant 
possession of the premises to the land- 
lord provided the tenant goes on paying 
compensation at the rate at which he 
was paying the rent month by month by 
the 15th of the following month. 

9. Learned counsel for the appel- 
lant orally prayed for leave to appeal 
under Section 18 of the Rajasthan High 
Court Ordinance. {In the circumstances 
I am not inclined to-grant the leave. 

Appeal dismissed, 
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Tarachand and others, Appellants v. 
Kesrimal and others, Respondents, 

First Appeal No. 113 of 1969, D/- 
H-11-1972. against judgment and decree 
of Devi Singh Addl, Dist. J, Sirohi, DA 
28-4-1969. 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), Ss. 59 and 3 — Mort- 
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gage — Attestation — Attestation by 
persons who had made the attestation 
even before the executant signed the 
document cannot be taken to be a valid 
attestation within S, 59. AIR 1969 SC 
1147 & 1967 Raj Ly 51, Rel, on. 
(Para 15) 
Index Note:— (B) Transfer of Pro- 
perty Act (1882), S. 59 — Mortgage — 
Attestation — Sub-registrar, or the iden- 
tifying witness cannot be regarded as 
attesting witnesses within S. 59 — (X- 
Ref:— Registration Act (1908). Ss. 34, 
58 and 59). 


Brief Note-— (B) Sub-registrar, 
while enquiring from the executant of 
the document whether he had executed 
the document or when he calls upon him 
to produce an identifying witness, just 
carries out his statutory duty as a regis- 
tering officer. In the absence of any- 
thing more it cannot be predicated that 
the registering officer has the necessary 
animus of attesting the document name= 
ly. that of testifying or bearing witness 
to, or to give proof of the document. 
Likewise. the identifying witness cannot 
be said to have the requisite animus, 
(Case Law discussed), (Para 17} 


Index Note:— (C) saree of Pros 
perty Act (1882), Ss. 59 and 100 — 
‘Mortgage’ and ‘charge’ — Distinction — 
Creation of charge under S. 100 — A 
mortgage which is invalid as a mortgage 
for want of proper attestation cannot be 
regarded as a charge within S. 100. 


Brief Note: (C) The incidence of 
the two terms ‘mortgage’ and ‘charge’ 
is different. In a mortgage interest in 


the property is conveyed to the mort- ` 


fagee, whereas is not so in the case 
of a charge-holder who can only enforce 
payment of his debt with reference to 
a particular. property charged. The 
underlying intention has to be gathered 
from the document under consideration. 
(Para 21) 

On the failure of the mortgage for 
want of proper attestation it cannot be 
regarded as a valid charge if the under- 
lying purpose or object of the document 


was to create a mortgage. (Case law 
discussed). (Para 25) 
Cases Referred : Chronological Paras 


AIR 1969 SC 1147 = (1969) 3 SCR 
513, M. L. Abdul Jabbar v. ; 
Venkata Sastri & Sons 13, 17. 22 
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492, Surendra Bahadur Singh v. 
Behari Singh 17 
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1017. Maharaj Ram Narayan v. 
Adhindra 22 
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(1912) ILR 39 Cal 810 = 17 Ind 
cas He Charnock Collieries 
Co. Ltd. Bholanath Dhar 25 
{1905) ILR 33 Cal 729 = 9 Cal WN 
697, Pran Nath Sarkar v, Jadu 
Nath Saha 23 


Hastimal, for Appellants; Pukhraj 
Singhi, for Respondents, 


JUDGMENT:— This is a plaintiffs’ 
appeal directed against the judgment 
and decree of the learned Additional Dis< 
trict Judge, Sirohi dated 28-4-1969 dis 
missing the plaintiffs’ suit for recovery 
of money on the foot of a mortgage. If 
taises the question about the validity of 
the attestation on the' mortgage deed as 
also regarding the mode of proving the 
execution of the mortgage deed, 


2. Plaintiffs Nos. 1 and 2 were 
father and son respectively. Deceased 
Pratap Chand was appellant Tara Chand’s 
father. According to the plaintiffs. des 
fendant No. 1 Kesrimal acting for him= 
self and for and on behalf of his minor 
sons defendants Nos, 2 to 5 executed a 
mortgage deed for a sum of Rs. 12,000/+ 
on 23-7-1954 in favour of the plaintiffs 
Nos, 1 and 2 and Tara Chand’s father 
Pratap Chand. The mortgage deed was 
got registered the same day. According 
to it. a house and a shop described in 
para 1(b) of the plaint were mortgaged 
and the possession of the mortgaged pro- 
perty was handed over to the mortgagees 
and the mortgagors executed a rent note 
the same day agreeing to pay Rs. 60/« 
per month as rent for the property. It 
dces not appear that there was any 
stipulation to pay interest. However. as 
the rent fell in arrears after sometime 
the plaintiffs brought a suit against the 
mortgagors-tenants for arrears of renf 
and eviction in the Court of Civil Judge, 
Sirohi. On 9-12-1958 a decree was pas+ 
sed in plaintiffs’ favour for an amoun?f 
of Rs. 2.144/- in that suit. In execution 
of the decree the plaintiffs got attached 
the equity of redemption in the aforesaid 
property and that property was put to 
sale. Javerchand deceased had purchas- 
ed the property. As Javerchand had 
died, defendants Nos, 6 and 7. who were 
his brothers were impleaded in place of 
Javerchand. the present suit the 
plaintiffs prayed for a decree for Rupees 
12,000/- and also prayed that the mort- 
gage property be put to sale and fur- 
ther if the mortgage amount remained 
unpaid a personal decree be passed 
against the defendants. As against de- 
fendants Nos. 6 and 7 it was alleged 
that they had purchased the property 
subject to mortgage and with the full 
knowledge of the plaintiffs’ rights and, 
therefore. they would be deemed to have 
stepped into the shoes of the mortgagors 
and were liable to the same extent as 
the mortgagors, 
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3. Defendant No, 1 Kesrimal did 
mot appear to contest the suit and the 
proceedings remained ex parte against 
him. Defendants Nos. 2 to 5, however, 
contested the suit. They did not admit 
the execution of the mortgage by their 
father and pleaded in the alternative 
that even ff that be taken to have been 
executed, they were not liable for it. 
They also denied that the possession of 
the suit property was handed over to 
the plaintiffs. Some other pleas were 
also raised by them. The - defendants 
Wos, 6 and 7 also contested the suit. They 
took the position that the mortgage was 
invalid for want of proper attestation. 
They averred that the endorsements of 
the so-called attesting witnesses appear- 
ed above the signature of the executant 
Kesrimal and as such this was not a 
valid attestation, 

4, The learned Additional Dis- 
frict Judge framed the following issues: 

“J. Whether the plaintiffs are the 
fegal heirs of Pratapchand deceased? P. 

2. Whether defendant No, 1 had ex- 
ecuted a mortgage deed of the suit pro- 
perty for Rs. 12.000/ on 23-7-1954 in 
favour of plaintiffs Nos. 1 and 2 and 
deceased Pratap Chand in his own capa- 
city as well as in the capacity of the 
manager of joint Hindu family and hed 
banded over possession of the mortgage 
security and got the deed registered’ on 
the same day? P, 

3. Whether the defendant No. I in 
his own capacity as well as in the capa- 
city of a manager of the joint Hindu 
family executed a rent note in favour 


of the plaintiffs Nos, 1 and 2 and deceas~. 


ed Pratap Chand stipulating to pay rent 
@ Rs. 60/- p.m, on 23-7-1945? P., 

4. Whether a decree. for arrears of 
rent and eviction was passed in civil suit 
No. 38/58 by the Civil Judge, Sirohi 
against defendants Nos. 1 to 5? P., 

5. Whether in execution of that 
decree only the rights of the mortgagor 
were sold in execution case No. 79/60 
and the said mortgage was duly notified 
in sale proclamation? P, 

6. Whether defendants Nos, 6 and 7 
are legal heirs of deceased Javers 
chand? P. 

7. Whether defendants Nos. 6 and 7 
are also liable for the payment of the 
mortgage money amounting to Rupees 
12,000/-? P. 

8. Whether 
time barred? D. , 

9. Whether the plaintiffs could nof 
bring this suit without obtaining letters 
of administration and succession certi- 
ficate? D. ie , 

10. Whether the mortgage is with= 
out consideration? D. 

11. What relief?” 

- 5 On the side of the plaintifis 
six witnesses were examined. P. W. 4 


the plaintiffs’ suit is 
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was the plaintiff Tara Chand. He stated 
that the mortgage deed Ex. 1 was ex 
ecuted by Kesrimal as Karta of the 
family in his favour. It was scribed by 
Mohan Raj P. W. A. According to Tara 
Chand, Chhaganlal was the first attest- 
ing witness to make the attestation and 
then Kesrimal signed the document, 
However as no other person was pre- 
sent there, the plaintiff and Kesrimal 
went to the office of Shri Panraj Advo-~ 
cate, There they came across one Achal- 
who made the second attestation af 
the behest of Kesrimal P. W. 1 Mohan 
Raj was the scribe of the document 
Ex. 1. He stated that he had written 
out Ex, 1 as desired by Kesrimal who 
had put his signature A to B on the 
document in his presence. P. W. 2 
Pi i was the brother of Achaldas and 
as Achaldas had died before the institu~ 
tion of the suit, Pukhraj was called to 
depose that the writing P to Q on the 
document was that of his brother 
Achaldas. P. W. 3 was Shri Durga 
Chand, the Sub-Registrar, who had re~ 
gistered the document Ex, 1 on being 
presented by Kesrimal. He stated that 
the endorsement M to N on the docu~« 
ment Ex. 1 was in his hand. Kesrimal- 
was asked by him about the execution 
and he admitted to have signed the 
document at A to B. Then as the wit- 
mess did not know Kesrimal he asked 
him to produce an identifying witness. 
Accordingly, Kesrimal brought P. W. 6 
Shri Parasmal Advocate who identified 
Kesrimal. Kesri then signed the 
document in his presence at Y to Z. 
There is some confusion about the mak- 
ing of signatures or attestation. As al-~ 
ready noticed P to Q. according to P. W. 
aj were the writing of his 
brother Achaldas, whereas according to 
Shri Durga Chand it was at P to Q that 
Kesrimal had put his signatures. He 
further stated that he had put his own 
signatures Y to Z in the presence of 
Kesrimal and Parasmal P, W. 5 Vel- 
chand stated that the suit house had 
been auctioned and he was one of the 
Motbirg called by the Amin. He stated 
that before Javerchand gave his bid he 
read the sale proclamation in his pre- 
sence. P. W. 6 Shri Parasmal stated 
about his identifying Kesrimal in tha 
presence of the Sub-Registrar, 


: 6. The defendants had not pros 
duced any evidence in rebuttal. 


7. The learned Additional District 
Judge held: (1) that the mortgage deed 
Ex. 1 was scribed by Kesrimal. (2) that 
it was with consideration. (3) that only 
one attestation and that too by the Sub- 
Registrar Shri Durga Chand had been 
established. The learned Judge thought 
that Shri Durga Chand could be treated 
as.an attesting witness in the circum- 
stances. The learned Judge, however, 
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did not treat the attestations purporting 
to be by Chhaganlal and Achaldas res- 
pectively to be valid. Consequently he 
held that the document Ex. 1 cannot be 
treated as a valid mortgage as could be 
enforced against the defendant. The 
learned Judge further held on the basis 
of the rent note Ex. D/2 produced by 
P. W. 4 Tarachand, the plaintiff, that the 
sons of the mortgagors were bound by 
the mortgage deed. In the result. the 
learned Judge dismissed the suit, but 
left the parties to bear their own costs. 


8 In assailing the judgment and 
decree of the learned trial Judge, learn- 
ed counsel for the appellants contended 
that the attestations of Chhaganlal and 
Achal Das on the mortgage deed Ex, I 
were valid -and further the endorsement 
made by the Sub-Registrar as well as 
that by the identifying witness P. W. 6 

Parasmal could also be regarded as valid 
. attestations in the circumstances, Learn- 
ed counsel further cantended that one 
attesting witness Durga Chand has been 
examined by the plaintiffs, but even that 
too was not required as in accordance 
with the proviso to Section 68 of the 
Evidence Act the defendants had not 
specifically denied the execution of the 
mortgage deed by Kesrimal. Learned 
counsel maintained that Chhaganlal was 
summoned though he did not appear and 
that amounted to his being called with- 
in the meaning of Section 68 of the Evi- 
dence Act and since the witness had not 
appeared, the document could be proved 
by other evidence. In the alternative, 
learned counsel for the appellants sub- 
mitted that even if the mortgage deed 


Ex. 1 is held to be invalid for want of 


a proper attestation it could nevertheless 
be regarded as a valid charge under Sec- 
tion 100 of the Transfer of Property Act. 


9. Learned counsel for the res- 
pondents countered the submissions of 
learned counsel for the appellant and 
tried to support the judgment of the 

10. Both the learned counsel cited 
a number of cases and I will refer- 
ting to such of them as could afford any 
help in the course of what I am going 
to say hereinafter. 


11. The points that arise for con« 
sideration are: (1) Whether the mort- 
gage deed Ex. 1 contains at least two at- 
testations as required by Section 59 of 
the Transfer of Property Act? (2) Whe- 
ther the defendants could be said to have 
specifically denied the execution of the 
mortgage deed by Kesrimal so as to dis- 
pense with. the necessity of atleast calling 
one of the attesting witnesses for prov- 
ing the document Ex. 1? (3) Whether 
for want of proper attestation the mort- 
gage deed Ex, 1 could be treated as a 
charge and be enforced as such? 
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12. Before proceeding further [I 
may refer to the mortgage deed Ex. 1, 
It commences by saying that it was being 
written by Kesrimal Mahajan of Sumer- 
pur in favour of Pratapchand, Tara= 
chand and Mukenmal of Sumerpur, 
Kesrimal had one house and a shop 
which he was mortgaging as a usufruc- 
tuary mortgage for Rs. 12,000/~. There 
would be no interest for the amount 
and the mortgagee would not be paying 
any rent to the mortgagors, but the latter 
would be repaying the loan whenever 
demanded by the mortgagees. Then it 
is mentioned that Rs. 11 D00 had been 
taken on 12-7-1954 for business and 
Rs. 1,000/- were being taken on 23-7< 
1954. The description of the property 
that was mortgaged is given in the docu- 
ment and then it concludes by saying 
that the document was being written by 
Kesrimal for himself and on behalf of 
his family as Karta. Then the scribe 
had written the following in the con- 
cluding sentence:— 


Sf, Joo W AMAT Aq @ at. VR-w-4Y 


Stl Pt Mest tam zag 


wriat wa Fae Tu aT Bee” 


Thereafter the two attestations appear 
and then below the attestations is the 
signature of Kesrimal. I may read this 
portion of the document in full, 


“aa 2 avaa aida dae saat a 
a at a rii garot grar % hAg 
we må aa wa: ose daioi 
a. FMT aA A A g at Frei gait 
GU ast Cam gaa mA at B 
a: ais posit TS” 


Then the endorsement of the Sub-Regis- 
trar and that of Parasmal (P. W. 6) af 
the time of registration are as follows: 


“aade aqe at 1g 1 aas gaa aR 
writs a gait ata dare afea 
GATT agta aret |arfre firas sft area we 
mhe afar art wear g 1 fraat R aa 
Ren at wea gt ada gear A 
amda fear à Amam aa & gaa 
feat) qe aenda e fear war. wag 
RR-V-aY | 

a: Fates 
Sd/. 
l SUB REGISTRAR, BALI” 
_"t know Keshrimalji S/o Dhupaji of 


Sumerpur. 
Sd/- Parasmal Mehta, 
Advocate Bali,” 
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13. The question here is whether 
the so-called attestation by persons who 
had made the attestation even before the 
executant signed the document can 
taken to be a valid attestation within the 
meaning of Section 59 of the Transfer 
of Property Act. The term “attested” 
has been defined in Section 3 of the 
Transfer of Property Act as follows:— 


* “attested”, in relation to an instru- 
ment, means and shall be deemed always 
to have meant attested by two or more 
witnesses each of whom has seen the 
executant sign or affix his mark to the 
instrument, or has seen some other per- 
son sign the instrument in the presence 
and by the direction of the executant, 
or has received from the executant a 
personal acknowledgment of his signa- 
ture or mark, or of the signature of such 
other person, and each of whom has 
signed the instrument in the presence of 
the executant; but it shall not be neces- 
sary that more than one of such witnes- 
ses shall have been present at the same 
time. and no particular form of attesta- 
tion shall be necessary”. 

The ordinary dictionary meaning of the 
word “attest” is “to testify or bear wit- 


mess toi”, “to affirm by signature or 
oath”: “to give proof of:”. “to mani- 
fest:”, “to call to witness.” vide Cham- 


bers Twentieth Century Dictionary Re- 
vised Edition. Their Lordships of ‘the 
Supreme Court had occasion to. consider 
_ the question as to what is a valid at- 

testation within the meaning of Sec. 3 
of the Transfer of Property Act in a 
recent case reported as M. L. Abdul 
Jabbar v. Venkata Sastri & Sons, AIR 
4969 SC 1147. Their Lordships observed: 


“The word “attested”, occurs in Sec- 
tion 3. T. P. Act, as part of the defini- 
tion itself. To attest is to bear wit- 
ness to a fact. The essential conditions 
of a valid attestation under Section 3 of 
T. P. Act are: (1) two or more wit- 
messes have seen the executant sign the 
instrument or have received from him a 
personal acknowledgment of his signa- 
ture; (2) with a view to attest or to bear 
witness to this fact each of them ‘has 
signed the instrument in the presence of 
the executant. It is essential that the 
witness should have put his signature 
animo attestandi, that is. for the purpose 
of attesting that he has seen the execu- 
tant sign orhasreceived fromhima per- 
sonal acknowledgment of his signature. If 
a person puts his signature on the docu- 
ment for some other purpose, e.g. to Cer- 
tify that he is a scribe or an identifier or 
a registering officer, he is not an attest+ 
ing witness”. 


14, It is, therefore, necessary to 
see whether the plaintiffs had been able 
to establish thatthe so-called attesting 
‘witnesses had seen the executant sign the 
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instrument or had received from him a 
personal acknowledgment of the signature 
and whether each of the attesting wit- 
messes had signed the instrument in the 
presence of the executant. The next es- 
sential requirement is that an attesting 
witness puts his signature animo attes- 
tandi. that is, for the purpose of attesting 
that he had seen the executant sign or 
had received from hima personal acknow- 
ledgment of his signature. If the signa- 
ture on the document is put for some 
other purpose namely. to certify that he ~ 
is a scribe or an identifier or a register- 
ing officer then he is not an attesting 
witness. Now, the plain language of 
the endorsement by Achaldas and 
Chhaganlal cannot, in the circumstances, 
be taken as sufficient to prove that these 
attesting witnesses had seen the execu- 
tant sign the document or had received 
personal acknowledgment of his signa- 
ture. The reason is obvious ag the signa- 
ture had not been put by Kesrimal be- 
fore these persons had recorded their 
attestations. The document also does 
mot show that the so-called attestations 
were made by these persons in the pre- 
sence of Kesrimal. Of course, animo 
attestandi could be taken to be there 
when Achaldas and Chhaganlal made the 
endorsements. 


15. .In Nathu v. Ghisia, 1967 Raj 
LW 51, Bhandari, J., as he then- was, 
had pointedly considered the question 
whether a person who makes the attes- 
tation before the signature is put bythe | 
executant can be treated as an attest- 
ing witness within the meaning of Sec- 
tion 3 of the Transfer of Property Act. 
After setting out the definition of the 
term “attested” as given in the Trans- 
fer of Property Act the learned Judge 
observed: 


“Though this definition expressly 
does not say that the attesting witnesses 
should sign the document after the ex- 
ecutant has signed or affixed his mark 
to the instrument. yet it is implicit in 
the definition that the executant should 
have signed or affixed his mark first and 
then the attesting witnesses should have 
attested it. This flows from the words 
“each of whom has seen the executant 
sign or affix his mark to the instrument 
or seen. some other person. sign the in- 
strument in the presence of and by the 
direction of the executant”. ` 
I am in respectful agreement with the 
above observations. In my opinion, 
therefore. Achaldags and Chhaganlal can- 
mot be taken to have attested the docu- 


_ ment Ex. 1 as required by the provisions 


of Section 59 of the Transfer of Pro- 
Act. . 


16. The next question is whether 
the Sub-Registrar or Parasmal for that 
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matter could be regarded as attesting 
witnesses. P. W. 3 Shri Durga Chand 
stated that Ex. 1 was presented by Shri 
Kesrimal: The endorsement of presen- 
tation was in the hand of the witness. 
Thereafter the witness called Kesrimal 
before making his endorsement of regis- 
tration and he admitted before him that 
signatures A to B were of his. How- 
ever, as the witness did not know Kesri- 
mal he asked him to produce an identi- 
fying witness. This Kesrimal had done 
by producing P, W. 6 aay Then 
Kesrimal put his signatures P to Q and 
Shri Parasmal put his signature of iden- 
tification K to L. Thereafter the wit- 
ness put his signature Y to Z in the pres 
sence of Kesrimal and Parasmal. 


17. Now. Section 34 of the Re- 


_ gistration Act provides for enquiry be- 


fore registration by the registering offi- 
eer, It, inter alia, lays down that the 
registering officer shall enquire whether 
or not such document was executed by 
the persons by wa it purports to have 
been executed. registering officer 
shall further . satiety himself as to the 
identity of the persons appearing before 
him and alleging that they have execut- 
ed the document. Now, by what Shri 
Durga Chand was doing in enquiring 
from Kesrimal whether he had executed 
the document or when he called upon 
him to produce an identifying witness 
he was just carrying: out his statutory 
duty as a registering officer. In the ab- 
sence of anything more it cannot be pre- 
dicated that the registering officer Shri 


Durga Chand had the necessary animus. 


of attesting the document namely. that 
of testifying or bearing witness to. or to 
give proof of the document. Likewise, 
P. W. 6 Parasmal cannot_be said to have 
the requisite animus. Learned counsel 
for the appellant relied on certain ob- 
servations of their Lordships of the 
Privy Council in Surendra Bahadur 
Singh v. Behari Singh. AIR 1939 PC 117 
for the argument that the Sub-Registrar 
could be regarded as an attesting wit- 
mess, Learned counsel emphasised that 
fn AIR 1969 SC 1147 their Lordships of 
the Supreme Court had agreed with the 
observations of the Privy Council in this 
regard. In the case before their Lord- 
ships of the Privy Council the question 
arose whether the endorsement of the 
Sub-Registrar or the contents of the re~ 
gistration endorsement containing ad- 
mission of execution of the deed by the 
executant could amount to an attesta- 
tion. of the mortgage deed. Their Lord- 
ships decided the question on considera- 
tion of the evidence whether the signa- 
tures were made by the Registrar or the 
identifying witness In the presence of 
the executant. This is what their Lords 
ships were pleased to observes 
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“One of the essentials of attestation 
of a mortgage deed is that each of the 
attesting witnesses must have signed the 
instrument in the presence of the exe- 
cutant. 


. Where Sub-Registrar and identify- 
ing witnesses have affixed their signa- 
tures to the ` registration endorsement 
under Sections 58 & 59, Registration Act, 
admitting execution of a mortgage deed 
but there is no evidence that signatures 
were made in the presence of the ex= 
ecutant, the signatures. assuming that if 
would be legitimate to look at the pro- 
ceedings relating to the registration of 
mortgage deed for the purpose of prov- 
ing the due execution and attestation 
thereof, cannot be said to have proved 
due attestation as required by Section 59, 
T. P. Act. If the particulars which are 

to be endorsed on documents which are 
hea for registration under S. 58, 
Registration Act, do not include the 
statements as to whether the signatures 
were made in the presence of the execu- 
tant. Sections 58. 59 and 60 Registration 
Act, are of no avail. The endorsements 
made at the time of registration are re- 
levant to the matter of registration 
only.” 

Now from these observations the learned 
counsel for the appellants seeks to build 
an argument that if the Registrar or the 
identifying witnesses had signed in the 
presence of the executant, their Lord- 
ships would have treated the endorse- 
ment of the Registrar or that of the 
identifying witness as a valid attesta- 
tion. I am afraid, learned counsel is 
reading too much in these observations, 
It is a matter of speculation whether 
their Lordships would have held the 
Registrar or the identifying witnesses as 
these attesting the document even with- 
out the necessity of establishing animus 
to attest on the part of these persons. For 
the requirement of the animus to attest. 
the Supreme -Court authorities are quite 
clear and in the present case it cannot 
be said that either Shri Durga Chand 
(Œ. W. 3). the Sub-Registrar. or the iden- 
tifying witness P. W. 6 Parasmal had 
the requisite animus to attest the docu- 
ment. In the result, therefore. I am af 
the opinion that none of the so-called 
attestations on Ex. 1 can be regarded as 
valid attestations within the meaning of 
pias 59 of the Transfer of Property 


18. Now. I may turn to the se- 
cond question about there being specifie 
denial or not in the written statement 
regarding execution of the mortgage 
deed by Kesrimal by the contesting de- 
fendant. Para 1 of the plaint and 
paras 1 of the respective written state- 
ments by the two sets of defendants may 
be read in juxtaposition i 
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Para-l of the Plaint. 


2-3 & fn sfraret a. (a) 
QT WA YYooo-oo MNA 
SANT TMS 220-4 | vat 
Yooo-o0o UF Zale arta 
/RR=o-4y aT ga À 
LRoeo-00 catia sa swam 
dat acd aoda dare 
fari ga a avery a. 8 
TVA aT fei—a ga = 
wat 2Roo0—00" Ñ skari 
i 99 Rea ga a wat: 
amam a ast manaa 
RaT Ñ. 2 T & È ATAaT 
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Para-1 of the written state- 
ment by defendants Nos, 6 
and 7. 


q—asifarat Fer a. g (a) 
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Para-l of the written state- 
mot by defendants Nos. 2 
to 


eae Tt Tad. 2 (a) 


q (a) wetter 21 wa l waar aed ac fracr g 


QRooo) AR TNL A al F 


et ad aona dar a 


afar i g To tare 
wal axe aaya festa 
Ri-w-4¥ ST CT Gd oT 
ate F adi ara al saat 

ei le ie Sh 
eI WE als T WaT 
qafes tet faw ot catia 
HITT Arash FT aA FH. LTA 
% sat drat etree adi g l 


fe admo at faari 
a. 2 ala fant 22-04 
Bl T looo) ua fais 
3-9-4% at Of. ee) 
catia mit agar sey 
a. l ad Va at fet oT 
cian vat 2 ate a siari 
ad. are cat afar sat at 
q pataan wi aR 
Radi a. 2,3 TY aet at 
gfaaa & catia sarraa 
amr aro FET g TRF 


frit faeafefea qeta 
fast wet aT gat ay 
GAIT ATMA YR-w-4¥ Bt : 
walla carat a aan 
T 2423 get wale aT 
wi-fi faa QAM 
arta 23v- @ aR 
qa a mamam ẹ miia 
TUT a nA i QT. 
$ qa À aka we fer 
ara Ra- aas fofea wi 
WAT ate ASAT 3 TT R3 
Aas war are, fad F 
VT TATA Ua. He ae F 
fer gt & saat yat ae 
qa a tar zg | 

19. Section 68 of the 
Act runs as follows:— 


Evidence 


“S. 68. If a document is required by 
few to be attested, it shall not be used 
as evidence until one attesting witness 
at least has been called for the purpose 
of proving its execution, if there be an 
attesting witness alive, and subject to 
the process of the Court and capable of 
giving evidence. 


Provided that it shall not be neces- 
sary to call an attesting witness in proof 
of the execution of any document, not 
being a will, which has been registered 
fn accordance with the provisions of the 
Indian Registration Act. 1908, unless its 
execution by the person by whom it 
purports to have been executed is speci- 
fically denied”. 

G-44 
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wet ye a. l (a) a afta 

wart “ tea fae HoT Tear 
aiaa a eiaa 
RR—-W—-4¥ Baa Tat Ñ fron- 
fea ax feel aera sat 
eig eae a fefad 
wa wae Rari area aeia 
ew gi” 


It is to be noticed that Kesrimal had not 
chosen to file any written statement. 
Nevertheless it was open to the con- 
testing defendants to have specifically 
denied the signatures of Kesrimal. In 
Jahuri Sah y. D. P, Jhunjhunwala, AIR 
1967 SC 109 the question that arose for 
consideration was whether the defend- 
ant had denied the averment about the 
adoption oof one Shankerlal. Their 
Lordships had to consider that question 
in the light of Order 8, Rule 5, Civil 
P. C. This is what their Lordships ob- 
served :— 


“The High Court has pointed ouf 
that the plaintifis have clearly stated in 
Para 1 of the Plaint that Shankerlal had 
been given in adoption to Sreelal. In 
neither of two written statements filed 

on, behalf of the defendants has this ase 
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sertion of fact by the plaintiffs been 
specifically denied. Instead, what is 
-stated in both these written statements 
is that the defendants have no know- 
ledge of the allegations made in Para f 
of the plaint. Bearing in mind that 
Order VIII, Rule 5, Civil P, C. provides 
that every allegation of fact in the 
plaint. if not denied specifically or by 
mecessary implication or stated to be not 
admitted in the pleading of the defend- 
ant shall be taken to be admitted to say 

- that a defendant has no knowledge of a 
fact pleaded by the plaintiff is not tanta~ 
mount to a denial of the existence of 
that fact. mot even an implied denial.” 
In the present case when the proviso to 
Section 68, Evidence Act requires a 
specific denial much stronger words than 
saying that the defendants do not admit 
the plaintiffs’ averment would be neces- 
sary. In other words, there has to be 
a denial by saying that the execution of 
the mortgage deed by Kesrimal by whom 
it purports to have been executed was 
denied. The denial in the present case, 
therefore, was not sufficient to be 
characterised as a specific denial within 
the meaning of proviso to Section 68 of 
the Evidence Act.. What is a specific 
denial will, by and large, depend on the 
nature of the averments made in the 
plaint and in what words they are sought 
to be met or replied in the written state- 
ment. The observations that I am mak~ 
ing here should, therefore. be taken to 
be in the light of the fact and circum 
stances of the present case 


20. Be that as it may. as I have 
come to the conclusion that the docu- 
ment Ex, 1 does not contain a valid 
attestation the question of calling any 
attesting witness for providing the docu- 
ment in accordance with the provisions 
of Section 68 of the Evidence Act would 
hardly arise. What Section 59 of the 
Transfer of Property Act lays down is 
about the creation of a mortgage and 
if a particular mortgage deed does not 
meet the requirements of Section 59 of 
the Transfer of Property Act then no 
valid mortgage can be said to have been 
created. What Section 68 contemplates 
is how a mortgage deed which is attest- 
ed has to be proved when it has been 
megistered in accordance with law. 


21. Now, finally I may deal with 
the alternative argument advanced by 
learned counsel for the appellants that 
even though Ex. 1 be not taken to be a 
valid mortgage it could yet be regarded 
as one creating a valid charge within 
the meaning of Section 100 of the Trans~ 
fer of Property Act. Learned counsel 
here wants to place reliance on the ob~ 
servations of their Lordships in AIR 1969 
SC 1147. Learned counsel relies on the 
following observations :— 


Tarachand v. Kesrimal (Kan Singh J3 


` strument. Obviously, the 


A.LR. 


“The first paragraph of Section 100 
of T. P. Act consists of two parts. The 
first part concerns the creation of a 
charge over immovable property. A 
charge may be made by act of parties 
or by operation of law. No restriction 
is put on the manner in which a charge 
can be made. Where such a charge has 
been created the second part comes into 
play. It provides that all the provisions 
hereinbefore contained which apply to a 
simple mortgage shall, so far as may be, 
apply to such charge. The second part 
does not address: itself to the question 
of creation of a charge, It does not 
attract the provisions of Section 59 of 
T. P. Act relating to the creation of a 
mortgage, 


With regard to the applicability of 
the provisions relating to a simple mort- 
gage, the second part of the first para~ 
graph makes no distinction between a 
charge created by act of parties and a 
charge by operation of law. Now a 
charge by operation of law is not made 
by a signed, registered and attested in 
second pari 
has not the effect of attracting the pro~ 
visions of Section 59 to such a charge, 


If a charge can be made by a regiss 
tered instrument only in accordance with 
Section 59 of T. P. Act the subsequent 
transferee will always have notice of 
the charge in view of Section 3 of T., P., 
Act under which registration of the in~ 
strument operates as such a notice, But 
the basic assumption of the doctrine of 
motice enunciated in the second para~. 
graph is that there may be cases where 
the subsequent transferee may not have 
notice of the charge. The plain impli: 
cation of this paragraph is thet a charge 
can be made without any writing”, 


Now, in the case before their Lordships 
the defendant had executed a security 
bond and the defendant was given leave 
to defend the suit on the original side 
of the Madras High Court on the con» 
dition of his furnishing the security fon 
a sum of Rs. 50,000/- ta the satisfaction 
of the Registrar of the High Court. The 
condition of the bond was that of paying 
the appellant the amount of any decree 
that might be passed in the aforesaid 
suit and in the event of payment the 
bond would be void, otherwise it would 
remain in full force. The bond was - 
attested by one B, Somneth and it was 
also signed by one K., S, Narayana Iver, 
Advocate, who explained the document 
to Hajiee Ahmed Batcha, the executant 
and he also identified him. The pro- 
perties charged by the bond were located 
outside the local limits of the ordinary 
jurisdiction of the Madras High Court, 
The document was got registered. This 
case was referred to by learned counsel 
for the respondents for the purpose of 
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showing as to what were the require- 
ments of a valid attestation. I have gone 













as a,mortgage for want af proper attesta- 
tion could yet be regarded as a charge 
within the meaning of Section 100 of 
the Transfer of Property Act. Now, a 
perusal of the definitions of the terms 
“mortgage” and “charge” as contained in 
Sections 58 and 100 respectively. will 
show the essential difference between the 
two. In a mortgage interest in the pro- 
. [perty is conveyed to the mortgagee, 
whereas this is not so in the case of a 
charge-holder who can only enforce pay- 


om the document under consideration. 
22. In the present case the pos- 
session of the property came to be trans= 
ferred to the plaintiffs as soon as the 
mortgage was executed and it is to be 
moticed that there was no stipulation 
for interest in the mortgage deeds and 
the mortgagors had executed a rent note 
in favour of the mortgagee. The matter 
did not rest there. The mortgagee had 
brought a suit for arrears of rent and 
bad obtained a decree and that decree 
had been put into execution and. 
mortgage property was sold in execu- 
tion of that decree subject to mortgage. 
In such an event it is idle to contend 
that document Ex. 1 was not intended 
to be a mortgage. There is no manner 
of doubt that Ex. 1 was intended to be 
a mortgage which was an anomalous 
one being a combination of a usufruc« 
tuary mortgage and a simple mortgage 
in that over and above transferring the 
usufruct to the mortgagee the mortgagor 
had undertaken personal liability as well 
for the repayment of the mortgage debt. 
such a. case, therefore. it cannot be 
inferred that the intention of the par- 
ties was to create a charge on the pro- 
perty and not to have a mortgage. In 
Maharaji Ram Narayan v. Adhindra, AIR 
(L916 PC 169, their Lordships observed: 


“The deed sued on provided that the 
‘principal money together with interest 
was to be realised as provided by the 
deed, by and out of the rents and the 
cesses of certain Mokurari villages, which 
‘were mortgaged with possession and the 
schedule to the deed stated the time and 
manner in which principal and interest 
were to be realised. On the determina- 
tion of the period of mortgage it was 
contemplated that the debt with interest 
would be satisfied and a balance of some 


amount would be payable by the mort-. 


gagee to the mortgagor. The mortgagee 
remained in possession of the property. 
for the period. 
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In a suit upon the bond which was 
unattested praying for a mortgage decree 
by way of sale, or simple money decree 
in the alternative for the sums alleged 
to be due thereunder. 

Held, that the document did not 
create any charge under Section 100 of 
the Transfer of Property Act, 1882, but 
that it was an usufructuary mortgage, 
which could not be enforced as a mort- 
gage for want of attestation. Even if 
it could be regarded as an enforceable 
usufructuary mortgage, by reason of 
Section 67 (a) no suit could be institut- 
ed for a sale based upon it. 

On a construction of the document, 

Held, that the mortgagor did not in« 
tend to be personally liable to repay any 
portion of the mortgage money except 
to the extent and in one or other of the 
events mentioned, in the bond” 

23. Then in Pran Nath Sarkar v, 
Jadu Nath Saha, (1905) ILR 32 Cal 729 
the learned Judges observed that where 
a transaction evidenced by a document 
was a mortgage as defined by Section 58 
of the Transfer of Property Act, but the 
document was not attested by two wit- 
nesses ag required by Section 59 of the 
Act. it could not be taken to operate as 
a charge under Section 100 of the Act. 

24. The same thing has been said 
in a number of other cases, but I need 
mot encumber this judgment by enume+ 
rating them all 

25. On the othen side learned 
counsel for the appellants referred me 
to Charnock Collieries Co, Ltd, v, Bhola~ . 
math Dhar, (1912) ILR 39 Cal 810. In 
that case a document purporting to be 
a mortgage was executed on behalf of 
a Company. It was found that it was 
beyond the authority of the person ex- 
ecuting it and in the circumstances if 
was taken to be a charge on it. Having 
considered this case, I am of the view 
that the preponderance of the case law 
is on the side of holding that on the 
failure of the mortgage for want of pro- 
per attestation it cannot be regarded as 
a valid charge if the underlying pur- 
pose or object of the document was to 
create a mortgage. 

26, Therefore, I am unable to acs 
cept the alternative argument of the 
learned counsel! 

27. The judgment of the learned 
Additional District Judge is, therefore, 
correct, though on one point regarding 
the Sub-Registrar being treated as an 
attesting witness I have taken a different 
view. 

28. The result is that the appeal 
fails and is hereby dismissed, but in the 
circumstances the parties are left to bear 


their own costs, 
; Appeal dismissed, 


— ey 
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AIR 1973 RAJASTHAN 132 (V 60 C 41) 


B. P. BERI. Ag. C. J, AND 
M. L. JOSHI, J. 

Maharana Bhupal Electric Supply 
Co. Ltd.. Appellant v. The State of 
Rajasthan, Respondent, 

First Appeal No. 18 of 1960, D/- 
27-10-1972, against judgment of Gopal 
Narain Sharma Sr, Civil J., Udaipur, D/- 
14-10-1959, 

Index Note:— (A) Limitation Act 
(1908), Arts. 52, 120-—Suit for recovery 
of electricity charges — Rate not fixed 
previously but dependent on report of 
Committee for its determination — Arti- 
cle 120 and not 52 applicable. 

Brief Note:— (A) In a suit for re- 
covery of price for’ electricity supplied 
where price was not settled previously 
but its determination was dependent on 
the report of the Rating Committee con~ 
stituted pursuant to an agreement, it 
cannot be said that it is a case of deli- 
very of goods the price for which had 
already been settled. Nor could it be 
said that goods were sold on credit. As 

a matter of fact the goods were sold and 
the price remained to be determined by 
an appointed party. Hence Arts, 52 to 
56 would be inapplicable. There being 
no specific Article governing such suit it 
would be governed by Art. 120 of the 
Act, (Para: 8) 

Index Note:— (B) Electricity Supply 
Act (1948), S. 57 — Agreement that com- 
pany could charge retrospectively the 
increased rates if found reasonable by 
ee ae authority — Not hit by Sec- 
tion 57. 


Brief Note:— (B) Where an Electric - 


Supply Company could increase the rate 
of electricity just by virtue of the terms 
of licence and it in fact increased it be- 
fore the Act came into force and the 
Rating Committee was only appointed 
with a view to make a post-facto ex~« 
amination of reasonableness of the in~ 
creased rate then such a term that the 
Company could charge rates retrospec~ 
tively if the increase was found reason- 
able is not hit by Section 57 and, there~ 
fore. the contract was not void under 
Section .23 of the Contract Act. 
(Para 13) 
Index Note:— (C) Sale of Goods Act 
(1930); S. 61 — Suit for amount due for 
electricity supplied — Interest cannot 
be claimed, 


Brief Note:— (C) Electricity is noft? 
goods covered by the Sale of Goods Act. 
The reason is that the Sale of Goods Act 
applies to goods as defined in Sec, 2 (7) 
of the said Act. The principal ingredient 
is that it is moveable property. Electri- 
city is not moveable property. 

; : (Para 17) 
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A. I. R. 
Cases Referred : Chronological Paras 
AIR 1965 SC 666 = 1965-1 Cri LJ 

605. Avtarsing v. State of Pun- 


jab 17) 
AIR 1964 SC 1598 = 1964-7 SCR 

503, Amalgamated Electricity Co. 

Ltd. v. Bathan 4, 1 


ATR 1955 (Assam) 2835, 
Johrat Electric Supply Lid. v, 
State of Assam 

H. N. Parakh for Appellant; M, D 
Purohit, Deputy Govt, Advocate, for Res- 
pondent, 

BERI, Ag. C. J.:— This is a plain« 
tiffs appeal whose suit for the recovery ` 
of unpaid electricity charges was dis- 
missed by the learned Senior Civil 
Judge, Udaipur. by his judgment dated 
October 14, 1959, 

2. The circumstances which it is 
necessary to notice for the disposal of 
this appeal succinctly stated are these 
Maharana Bhupal Electric Supply Co. 
Ltd., Udaipur (hereinafter called “the 
Company”) was a licensee under the 
Indian Electricity Act. 1910. Tt was to 
provide electrical energy in the town of 
Udaipur. The Company was charging 
annas six per unit of electricity fon 
domestic purposes from its consumers. 
It is said that it was running in losses 
and therefore with effect from Febru+ 
ary 1, 1951 it increased the rate to annas 
eight per unit of electricity for domes- 
tie use. It justified this increase on the 
ground that the licence dated 31st De- 
cember, 1948. clause (8) entitled it to 
make this increase. The increase in the 

mate was resented to by consumers and 
they desired to get its justification exa- 
mined, The plaintiff continued charg- 
ing this rate upto July 1951. By that 
date the Indian Electricity Supply Act, 

1948 (Act 54 of 1948) (hereinafter called 

the “Supply Act”) had come into force 

in the State of Rajasthan with effect 
from April 1, 1951 by virtue of the pro- 
visions contained in the Part B States 

Adaptation of Laws Act, In view of the 


-provisions of the Supply Act the con+ 


sumers and the Minister of the Govern- 
ment and the Company entered into an 
agreement which is contained in Sche-~ 
dule ‘A’ annexed to the plaint whereby 
it was agreed that the plaintiff shall 
provisionally charge at the rate of annas 
six per unit and a Rating Committee 
shall be constituted for determining the 
reasonableness of the charge claimed by 
the Company and the rate determined 
shall be charged from 1-2-1951. This 
agreement was signed on September 14, 
1952. It is Exhibit 13. 

. The Company pursuant to the agree« 
ment provisionally collected electricity 
charges for domestic use at the rate of 
annas six per unit. The Rating Committee 
reported that the ‘reasonable return’ 
worked out according to the Sixth Sche- 
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dule of the Supply Act. justified Com- 
pany’s charging annas eight per unit for 
domestic use. The report was published in 
the gazette and the Government gave 
its approval on October 24, 1953 but the 
rate was permitted to be charged with 
effect from July 1, 1953. According n 
the Company. the Government as 
consumer paid a sum of Rs. 1,00. 006/- 
less than what it should have pursuant 
to the tripartite agreement dated Sep- 
tember 8. 1952 and after necessary 
notice it instituted a suit for the re- 
covery of the said amount. The State 
of Rajasthan as a defendant half- 
heartedly denied even the existence of 
the tripartite agreement Ex, 13 to which 
a Minister was a party and urged that 
even if such an agreement existed it was 
contrary to the provisions of Section 57 
of the Supply Act and therefore not 
. binding on the State and besides the 
suit was barred by time. It was also 
urged that a dispute such as this should 
have been decided by arbitration and 
that the Company had a statutory obli- 
gation to treat all consumers alike and 
it was erroneous for it to claim enhanc- 
ed rates only from the Government as 
a consumer. 


3. The Jearned Civil Judge fram- 
ed nine issues arising out of the rival 
contentions of the parties and held that 
the tripartite agreement amounted to a 
contract; but it was mot proved that 
a sum of Rs. 1,00,006/- was payable by 
the defendant; that the suit was barred 
by limitation under Article 52 of the 
Indian Limitation Act, 1908 excepting 
for a period of two months; that the 
suit was barred under Section 57; that 
issues Nos, 6, 8and 9 were not pressed 
and he held that Section 57 barred the 
contract. Aggrieved by this judgment 
the plaintiff has come up in appeal. 


4, Mr, Hastimal, learned counsel! 
for the appellant, urged that under the 
licence which was granted to the Com- 
pany’s predecessor-in-title in 1948 the 
licensee was entitled to charge upto a 
maximum of eight annas per unit for 
the domestic supply and that being the 
ceiling he could have gone upto it under 
the Indian Electricity Act, 1910. In 
point of fact the plaintiff had raised the 
rate with effect from February 1, 1951 
from six annas to eight annas per unit 
before the Supply Act came into force, 
This was resented to by the public and 
the Congress. as a political organisation. 
took cudgels on behalf of the consumers 
and the Government intervened and 
eventually, according to the tripartite 
agreement entered into on -September 8, 
1952. it was agreed that the plaintiff as 
a licensee should provisionally charge 
six annas per unit from the consumers 
and a Rating Committee be appointed 
to adjudge on the basis of the Sixth 
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Schedule of the Supply Act whether the 
demand of the plaintiff as a licensee was 
reasonable or’ not and it was further 
stipulated in that agreement that if the 
Rating Committee came to the conclus 
sion that eight annas per unit repre- 
sented the reasonable return. the same 
shall -be chargeable with effect from 
February 1, 1951. Section 56 of the 
Supply Act had not come into operas 
tion when the rate was increased to 
eight annas per unit. 

All that was sought to be done by; 
the Rating Committee was to scrutinize 
whether the demand of the plaintiff was 
reasonable or not. The Rating Commit- 
tee having come to the conclusion that 
eight annas per unit for the domestic 
supply was reasonable according to the 
principles laid down in the Sixth Sche~ 
dule of the Supply Act the Government 
aS a consumer as well as a Government 
were bound by the Report and that the 
plaintiffs claim should have succeeded. 
His further submission was that the 
agreement contained a deferred demand 
and the price of the electricity was not 
governed by Article 52 of the Limita~ 
tion Act, 1908 but by the residuary 
Article 120 of the Indian Limitation Act, 
1908. His further submission was that 
in view of the provisions of Section 61 
of the Sale of Goods Act he was ens 
titled to interest on unpaid price of the 
commodities supplied. He placed reli- 
ance on lgamated Electricity Co. 
Ltd. v. Bathena, AIR 1964 SC 1598. He 
also urged that the learned Civil Judge 
was in error: in holding that the plain~ > 
tiff had failed to prove the exact amount 
due to it for the balance of the price 
of electricity supplied by it. The plain- 
tiff had given notices for the production 
of the original bills sent to the defen- 
dant for calculating the same and on 
its failure it was entitled to lead -se~ 
condary evidence. The State at no point 
of time had asserted that this was not 
the quantity consumed by it and it was 
simple arithmetic to calculate the un- 
paid balance when there was no con~ 
troversy about the units of electricity 
consumed as per copies of the bills Ex 
hibits 9 (1) to 9 (95). 


5. Mr. M. D. Purohit, learned 
Deputy Government Advocate. argued 
that the primary- evidence regarding 


the electricity consumed was the read- 
ing recorded by meter readers in the 
register of the Company on the basis of 
which the bills were made and that 
evidence having not been produced the 
learned Civil Judge was right in treat- 
ing the evidence adduced as inadmis« 
sible or not adequate to prove the claim. 
His further contention was that the. 
Government entered into the tripartite 
agreement as.a consumer ‘only and there~ 
fore the Government as such was not 
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bound by the terms thereof. The tripar- 
tite agreement was clearly hit by the 
provisions of Section 57 of the Supply 
Act because all agreements whatsoever 
if they were not consistent with Sec- 
tion 57 were void. The agreement in 
question was apparently inconsistent with 
Section 57 (2) (c) and he placed reli- 
ance on Jorhat Electric Supply Ltd. v. 
State of Assam, AIR 1955 NUC (Assam) 
2835. He also submitted that the learn- 
ed Civil Judge was right in applying 
Article 52 of the Indian Limitation Act, 
1908 and that the suit was barred by 
time. 

6. The rival contentions of the 
Tearned counsel for the parties call for 
the determination f -the following 
issues as framed by the trial Court :— 

1. Whether what the plaintiffs call 
a‘ tripartite agreement dated 8-9-1952 is 
a contract between the parties on the 
basis of which the plaintiffs can main- 
tain their suit? 

2. If so, whether .the Government 
was no party to it as a consumer and 
(contd. on Col, 2) 

“For the price of the goods sold 
and delivered where the fixed period 
of credit is agreed upon, 


8. Having regard to the docu~ 
ments to this dispute it was no case of 
delivery of any goods. the price for 
which had already been -settled. The 
price was under dispute and the bills 
were sent provisionally according to the 
evidence of P. W. 1 Shanker Kishore 
Joshi, who has said that each of the bills 
was rubber stamped as provisional. 
The determination of the price was de- 
pendent on the report of the 
Committee constituted pursuant to the 
agreement in Ex, 13. It would be equal- 
ly erroneous to say that the goods were 
sold on credit. If the Rating Commit- 
tee bad decided against the increase of 
the electricity there would have been 
probably the end of the matter. As a 
matter of fact the goods were sold and 
the price remained to be determined by 
an appointed party. Even Article 53, 
therefore, wauld not apply because that 
speaks of the period of credit. Arti- 
cles 54, 55 and 56 are equally inappli- 
cable. In fact the present suit partook 
of the nature of the suit for recovering 
money by way of price arising out of 
an award made by the Rating Commit- 
tee. We have not been ‘shown any 
specific Article governing such a suit 
and therefore it will be regulated by 
Article 120 of the Limitation Act. The 
right to sue arose when the report of 
the Rating Committee was approved by 
the Government on 31-10-1953 vide 
Ex. 10 and the period of limitation be- 
ing 6 years under the said Article and 
the suit having been instituted on 11-7- 
11956 it was clearly within time, 


Rating © 





ALR, 
only stepped in as a mediator in tha 
interests of peace and order and there 
fore is not bound by it? 

4. Are Rs. 1,16.056/- due from the 
defendant on account of the differences 
of rates for energy supplied between 
7-2-1951 and 30-6-1963? P. 

4 (a). Is the suit barred by Limitas 
tion? D. 

5. Is the plaintiff entitled to inte- 
rest? If so, at what rates? P. 

7. Is the suit barred by Section 57 
of the Electric Supply Act, 1948? D. 

7. Perhaps it will be proper to 
deal with issue No, 4 (a) first. The 
learned Civil Judge has held that the 
electric energy was goods; that the 
suit was for the recovery of the goods 
sold and therefore it was governed by 
Article 52 of the Indian Limitation Act, 
1908 (hereinafter called “the Limitation 
Act”). In this view of the matter he. 
found that the bills of period between 
11-5-1953 and 30-6-1953 alone were 


within limitation and the rest of the 


claim was barred by time Article 52 ` 
of the Limitation Act reads :— 
Three years The date of the 
delivery of the 
foods.” 


9. Issues Nos. T, 2 and 7 can be 
conveniently dealt with together. Act- 
ing under their licence the company en- 
hanced their rate from six annas per 
unit to eight annas with effect from 
1-2-1951. This was resented to by the 
consumers and an agitation followed. 
The Government induced the plaintiffs 
to keep their increased rate in abeyance, 
Several meetings were convened in 
which two Ministers of the Government 
participated. The Company was ree 
presented by S. T. Shah and B., C. 
Parakh and Hanumanprasad represented 
the Consumers -Action Committee. Ul- 
timately an agreement was reached on 
3-9-1952, the terms whereof have been 
recorded in the shape of minutes, Iĝ 
was agreed. according to the minutes, 
that the Power House (meaning there« 
by the Company) should collect provi- 
sional payments against their bills on 
the basis of old rates for the interim 
period and after the report was receive 
ed readjust the bills with effect from 
February 1951 onward in accordance 
with the recommendations of the Rating 
Committee. 

On receipt of the report of the Rating 
Committee the Government undertook 
to expeditiously complete all the forma- 
lities so that the recommended rates with 
effect from lst February. 1951 could be _ 
enforced by the licensee by the begin- 
ming of January 1953. The Government 
was to offer to the licensee co-operation 
and help in implementing this agree- 
ment and the recommendations of the 
Rating Committee both in letter and 
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spirit, The Minister stated that the 
Government did not wish to change the 
personnel of the Committee in any case 
unless so directed by the High Court 
and eventually the agreement was sign- 
ed for the Government by Shri Bhola 
Nath, P. W. D, Minister. Consequent to 
this agreement the Company charged 
old rates on the condition that the rates 
_ recommended by the Rating Committee 
shall be given retrospective effect from 
1-2-1951 and further that the Govern- 
ment shall implement this agreement 
and the recommendations of the Com~ 
mittee faithfully. The learned Civil 
Judge has held that the minutes con~ 
tained in Ex. 13 amounted to an agree- 
ment to which the Government was a 
party and it was bound by it. I have 
specifically noticed that the minutes 
were signed “on behalf of the Govern- 
ment” by the Minister. It is futile for 
the learned Deputy Government Advo- 
cate ta contend that the Government 
was mot bound as such by the agree- 
ment. The Government was also the 
largest consumer of the electric energy 
and accordingly it was also bound as a 
consumer. 

10. The undertaking given by the 
Government that it shall implement the 
Rating Committee’s recommendations in 
fact and in spirit and that too expe 
ditiously and the signatures by the Gov~ 
ernment in this behalf take away all the 
- force from the argument that the Gov- 

ernment was merely mediating, 

1i. The important issue is No. 7 
on which emphasis was laid oy the 
learned Deputy Government Advocate. 
It may be recalled that with effect from 
i-4-1951 the Electricity (Supply) Act 
came into force. The preamble of the 
Act provides that whereas it was ex- 
medient to provide for the rationalisaq 
tion of the production and supply of 
electricity, for g measures condu- 
cive to electrical development the Act 
was promulgated. The twin purpose of 
the Act evidently was that firstly the 
licensee should charge from the consu- 
mers such rate as may be a reasonable 
return calculated according to the prin= 
ciples contained in the Sixth Schedule 
so that it may be an economically sound 
undertaking and the second was that 
the electricity should be supplied to the 
consumer without unduly exploiting the 
consumer’s needs for electricity. The 
relevant provisions of Section 57 read— 

“57. Licensees- charges to consu+ 
mers.-— f 

(1) The provisions of the Sixth Sche- 
dule and the Table appended to the 
Seventh Schedule shall be deemed to be 
incorporated in the licence of every licen~ 
see, not being a local authority. from 
the date of the commencement of the 
licensee’s next succeeding year of ac- 
count, and from guch date the licensee 
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shall comply therewith accordingly and 
ne provisions of such licence or of the 

Electricity Act, 1910 (IX of 1910), 
Š any other law, agreement or instrua 
ment applicable to the licensee shall, In 
relation to the licensee. be void and of 
no effect in so far as they are inconsis4 
tent with the provisions of this section 
and the said Schedule and Table. 

(2) Where the provisions of the Sixth 
Schedule and the Table appended to the 
Seventh Schedule are under sub-sec+ 
tion (1) deemed to be incorporated in 
the licence of any licensee, the follow4 
ing provisions shall have effect-in relas 
tion to the said licensee. namely :— 

(a) The Board, or where no Board 
is constituted under this Act the State 
Government, may. if it is satisfied that 
the licensee has failed to comply with 
any provision of the Sixth Schedule, and 
shall when requested so to do by the 
licensee, constitute a rating committee 
to examine the licensee’s charges for 
the supply of electricity and to recom- 
mend thereon to the State Governments 

Provided that no rating committes 
shall be cones in respect of a 
licensee within three years from the 
date on which such a committee has res 
ported in respect of that licensee, un- 
less the State Government declares that 
in its opinion circumstances have aris 
sen rendering the orders passed on the 
recommendations of the previous rating 
committee unfair to the licensee or any. 
of his consumers, 


(c) Within one month after the res 
ceipt of the report under clause (b) tha 
State Government shall cause the report 
to be published in the Official Gazette, 
and may at the same time makean order 
in accordance therewith fixing the licen- 
see’s charges for the supply of electri+ 
city with effect from such date, not ears 


. lier than two months or later than three 


months after the date of publication of 
the report. as may be specified in the 
order; and the licensee shall forthwith 
give effect to such order: 

Provided that nothing in this clause 
shall be deemed to prevent a licenses 
from reducing at any time any charges 
so fixed, 

12. The argument of the learned 
counsel for the State is that the agrees 
ment Ex. 13 may have authorised the 
charging of the rates with retrospective 
effect from ist of February, 1951 buf 
Section 57 (2) (c) provides that the rate 
fixed by the Rating Committee was to 
be charged from a date not earlier than 
two months or later than three months 
after the date of publication of the rex 
port and the.licensee was to forthwith 
give effect to such order, The retross 
pective clause of Ex. 13, urged tha 


oy 
wee 
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Jearned counsel, was inconsistent with 
the provisions of Section 57 and such 
inconsistency made it void under Sec- 
tion 57 (1). Section 57 and the Sche- 
dule Sixth came to be considered by 
their Lordships of the Supreme Court 
in Amalgamated Electricity Co.’s case, 
AIR 1964 SC 1598. We have examined 
this case and in our opinion the head- 
mote (a) correctly sums up the conclu- 
sions, We may reproduce it:— 


“It is clear from Para 1 of Sch. VI 
‘of the Electricity (Supply) Act, 1948, as 
originally stood and as amended, that 
the adjustment rates may be unilateral 
and that the licensee has a statutory 
right to adjust his rates provided he 
conforms to the requirements of that 
paragraph viz. the rate charged does not 
yield a profit exceeding the amount of 
reasonable return. The conclusion is 
therefore irresistible that the maximum 
prescribed by the State Government 
which bound the licensee under the 
Electricity Act of 1910 no longer limited 
the amount which a licensee could 
charge after the Supply Act, 1948. came 
into force, since the ‘clear profit’ and 


‘reasonable return’ which determined the | 


rate to be charged was to be computed 
on the basis of very different criteria 
and factors than what obtained under 
the Electricity Act. 1910. Further, on 
reading Para, I of Sch. VI in the light 
of Section 70 of the Act of 1948 it would 
follow that if any restriction incorporat- 
ed in the licence granted under the 
Electricity Act, 1910, is inconsistent 
with the rate which a licensee might 
charge under Para. I of Sch. VI of the 
Supply Act, 1948, the former would, to 
that extent, be superseded and ‘the 
latter would prevail. The submission 
of the licensee that the limit imposed 
by the maxima prescribed by the State 
Government under the Electricity Act, 
1910. ceased to be in force after the 
Supply Act of 1948 came into force is 
thus well founded.” = 


In the case before us the Company was 
entitled to raise even under its own 
licence and it did in point of fact raise 
prior to the coming into force of the 
Supplies Act in Rajasthan its rate 
fon the domestic supply of elec- 
tricity from annas six to annas eight 
but it agreed to suspend the recovery 
with a view to assuage the consumers’ 
resentment by accepting the Rating 
Committee’s recommendation subject to 
this condition that the rates shall be 
chargeable with effect from 1-2-1951 
provided the Rating Committee approved 
the same to be the reasonable return. 
In our opinion prior to the coming into 
force of the Supplies Act the Company 
had a right under the licence clause 
granted under the Indian Electricity Act, 
11910 to raise the rate upto eight annas 


a unit. After the coming into force of 
the Supplies Act it was unilaterally en~- 
titled to raise its rates upto the limit 
of the reasonable return as envisaged 
by the Sixth Schedule of the Supplies 
Act without reference to the Rating 
Committee. The Rating Committee was 
constituted merely to ascertain whether 
the claim made by the Company fell 
within the ambit of reasonable return. 
It was agreed that if it did the Com- 
pany would be entitled to charge such 
a rate with effect from 1-2-1951. Such 
an agreement is certainly not hit by 
Section 57 (2) (c) for the simple reason 
that the rate recommended was identi-+ 
cal with the rate claimed. 

13. The learned Civil Judge tas 
expressed the opinion that Ex, 13 ran 
contrary to Section 57 (2) (c) and was 
therefore void under Section 23 of the 
Contract Act. He was clearly in error, 
If the Company could increase the rate 


without reference to the Rating Com- 


mittee and the Rating Committee was 
only appointed with a view to make a 
post-facto examination of reasonable- 
mess then such a term that the Com- 
pany could — charge rates retrospectively 
In our opinion is not hit by Section 57 
and. therefore, the contract was not 
void under Section 23 of the Indian 
Contract Act, 

14, Now comes the issue No, 4 
whether the amount claimed by the 
Dlaintifi-company was duly proved by 
it. The learned Civil Judge has found 
that the Company failed to prove as to 
the exact amount due to it from the 
Government, The reasons which ap- 
pealed to the trial court were that the 
bills ‘were prepared after the decision of 
the Rating Committee and the original 
books of account showing how much 
energy was consumed by the Govern-= 
ment during the period covered by the 
suit were not produced; and lastly prima 
facie certain bills did not relate to the 
Government at all and they had been 
included in the claim, 


15. The allegations in para, 11 of 
the plaint are that the amount stated in 
the list marked ‘A’ with the plaint con~ 
tained the difference consumer-wise be~ 
tween the amount paid and which was 
payable according to the rates deter- 
mined by the Rating Committee and it 
amounted to Rs, 1,00,006/-. The list 
contained the consumer number, the 
mame of the consumer, the amount of 
the electricity consumed. the amount 
collected and the difference payable. In 
the written statement the Government 
did not admit the claim and merely put 
the plaintiff to proof. It did not clarify 
which part of the list was disputed and 
issue No. 4 came to be framed. The bur- 
den obviously was on the. plaintiff. The 
plaintiff moved an application on 17-4 
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1957 that the defendant had evasively 
replied the fact of the receipt of the 
bills by it and the balance claimed and 
ffor a fair disposal of the suit it was 
necessary to have discovery of certain 
documents. The defendant sought time 
to collect the documents and eventual- 
ly on 19-9-1957 said that the bills men~ 
tioned in Schedule ‘A’ to the plaint and 
received by the several Government 
Departments were mot traceable. On 
12-9-1959 the plaintiff moved another 
application under Order 11, Rule 1, 
Civil P. C. seeking permission to serve 
an interrogatory on the State to answer 

the various Departments and Officers 
mentioned in Schedule ‘A’ to the plaint 
received the revised bills mentioned in 
Schedule ‘A’ to the plaint. 


The defendant opposed that appli- 
gation and the learned Civil Judge dis~ 
allowed it on the ground that allowing 
af an interrogatory would entail loss of 
time. In this background: the question 
is whether the proof tendered by the 
plaintiff regarding the difference in rates 
fs (a) admissible and (b) sufficient to 
fasten the liability on to the defendant. 
We have examined the statement of 
P. W. 1 Shanker Kishore Joshi, who has 
stated that the accounts of the company 
were regularly maintained. Regarding 
Government, as a consumer, 3 copies of 
the ‘bill used to be prepared. one re~ 
mained in the Company’s office and two 
used to be sent to the Government 
Office. There was a separate account 
for each consumer. The Government 
was given a notice indicating the claim 
which was received by it but was not 
answered. After the publication of the 
recommendations of the Rating Commit- 
tee the revised bills from February 1951 
to June 1953 were sent and in token of 
the receipt of these bills. the signatures 
of the receivers were obtained in the 
peon book. The bills showed the 
amount received in column 4 and 
column 2 indicated the units that were 
consumed and the amount which ought 
to have been paid was contained in 
column 3 and the difference was con- 
tained in column 5 and the net difference 
in column 6 and that all- the bills from 
Exs. 9 (1) to 9 (95). were prepared under 
his supervision and after tallying them 
from the register and the cash book. The 
bills were sent to the Heads of Depart- 
ments. No objection was taken about 
the admissibility of these copies nor was 
any demand made for the registers and 
the only, cross-examination _ directed 
against this witness was whether con- 
sumer Nos. 430 and 551 which related to 
the city corporation and that bill No. 9 
(61) which related to the temples were 
Government bills, No other bils or 


amounts mentioned therein were con~ 
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tested in the cross-examination. The 
original bills were sent to the Govern- 
ment, which was the defendant in the 
ease, and the application for discovery 
was made and the Governments answer 
was that the bills were not traceable. 

In a situation, such as this, in our 
opinion, the secondary evidence could be 
given and was admitted without objec- 
tion, The only question, which sur~ 
vives, is whether it proves the correct= 
mess of the case. At no point of time 
during the trial did the Government 
specifically question any specific item 
contained in the list ‘A’ to the plaint, 
Neither in answer to the notice nor in 
the written statement nor in answer to 
the application for discovery of docu- 
ment did the defendant contest the cor- 
rectness of the list. The only items that 
have been contested are regarding two 
consumer numbers viz, 430 and 551 re- 
lating to City Corporation and Munici- 
pal Board. The numbers given in the 
statement of the witness appear to be 
erroneous. I have scrutinized the re- 
cord and their correct numbers are 430 
and 551, and they are Exs. 9 (21) and 
Ex. 9 (45) respectively. The total 
amount of these is Rs, 342/2/-. In such 
state of evidence, when the accounts of 
the Company have been maintained in 
the regular course of business and audit- 
ed as per evidence of P. W. 1 Shanker 
Kishore Joshi. there is no other conclu- 
sion than this that the plaintiff had ade- 
quately proved its claim subject to the 
exception of the two bills relating to . 
aforesaid consumers because they prima — 
facie relate to City Corporation and 
Municipal Board which are ordinarily 
independent of the Government. Reduc~ 
ing the amount of these two bills the 
balance of the claim amounts to Rupees 
99,663/14/-. 

16. The last point that remains to 
be determined is whether the plaintiff 
Company is entitled to any interest. 
Section 61 of the Sale of Goods Act 
reads :— i 

“61. (1) Nothing in this Act shall af- 
ffect the right of the seller or the buyer to 
recoyer interest or special damages in 
any case where by law interest or spe- 
cial damages may be recoverable, or to 
recover the money paid where the con- 
sideration for the payment of it has 
failed. 

(2) In the absence of contract to the 
contrary. the court may -award interest 
at such rate as it thi fit on the 
amount of price— 


(a) to the seller in a suit by him for 
the amount of the price — from the date 
of the tender of the goods or from the 
date on which the price was payable; 

(b) to the buyer in a suit by him 
for the refund of the price in a case of 
a breach of the contract on the part of 
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the seller — from the date on which 
payment was made.” 1 

17. Electricity is not goods 
covered by the Sale of Goods Act. The 
reason is that the Sale of Goods Act ap- 
plies to goods as defined.in Section 2 (7} 
of the said Act. The principal ingre- 
dient is that it is movable property. The 
Supreme Court in Avtarsingh v. State of 
Punjab, AIR 1965 SC 666 has observed 
that “Electricity is not movable pro- 

perty”. The claim of interest under the 
Sale of Goods Act is therefore not ten- 
able. Accordingly we are not inclined 
to award interest in the circumstances 
of the case. 

18. The result is that the judg- 
ment and decree of the learned Senior. 
Civil Judge are set aside, the appeal is 
accepted and a decree in the sum of 
Rs, 99,663/14/-, is passed in favour of 
the appellant and against the respon- 
dent State. The plaintiff appellant will 
get his costs of both the courts on the 
decretal amount -aforesaid. 


Appeal allowed. 
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A.I. R 


and Dr. S. K. Tiwari (for Nos, 3 and 4), 
for Respondents, 

RDER:— Shri Pukhraj Kalani, resa 
pondent No. 1, was elected from the 
Sojat Constituency in the general elec 
tions of 1972 to the Rajasthan State As- 
sembly. His election had been challeng- 
ed by the petitioner on certain grounds 
including the charge of a corrupt prac< 
tice. But by his application dated 24-7. 
1972 the petitioner abandoned his attack 
on the ground of corrupt practice and 
confined his petition to the improper re-~ 
jection of the nomination paper of the 
respondent Mr. Narain, respondent No. 2, 
The circumstances attending the submis+ 
sion, rejection and acceptance of Mr, 
Narain’s nomination paper briefly stated 
are these: He presented his nomination 
paper dated 8-2-1972 (Document No. 1) 
On 9-2-1972 the Returning Officer (res+ 
pondent No. 4) scrutinised it and made 
the endorsements which may be translat- 
ed verbatim in the interest of exactitude. 

“I have scrutinised this nomination 
paper under Section 36 of the Represen« 
tation of the People Act and I make the 
following decision. 

The candidate Shri Narain is absenf, 
His proposer Shri Mohanlal is absent, 
The Deputy Chief Election Officer, Rajasa 
than, Jaipur by his letter No. F.5(1)(1} 
First Election ` /70/197 dated December 
11. 1971, which was received on 14-1™ 
1972 by endorsement at No. 17 & Nos, 26 
to 42 dated 11-1-1972, informs that the 
Election Commission had disqualified 
Shri Narain under Section 10-A of the 
Representation of the People Act because 
he had failed to lodge the account of 
Election Expenses, Therefore, he. is not 
qualified to contest the election and his 
nomination is not accepted. 

Sd. Ramesh Chand 
Returning Officer. Sojat, 
Copy Received 
Sd. Narain. 

_. After I had written the above. cans 
didate Shri Narain appeared with a copy; 
of the above order at 12 noon and said 
that he was absent at the time of the 
scrutiny of his nomination paper and om 
obtaining a copy of his nomination paper 
he learnt that it had been rejected. He 
presented an application in writing say~ 
ing that the Election Commission of 
India, had disqualified him only for a 
period of 3 years which period had exa 
pired and so had his disqualification, The 
candidate requested for reconsideration 
of his nomination paper and the list senf 
by the Deputy Chief Election Commis+ 
sioner and the same may be shown to 
him. Till this time the scrutiny of nomis 
nation papers is in progress. Therefore, 
on the written application of the candi+ 
date the letter No. 5 (1)(1) First Elec= 
tion 70:197 dated llth December, 197] 
which was received in this office on 14-14 
1972 was re-read, In the list attached 
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with the said letter at serial No, 14 it 
is mentioned that (Shri) Narain was dis- 
qualified for his failure to lodge accounts 
in .accordance with law and in time but 
his disqualification according to column 6 
automatically ended on 14-1-71. Column 6 
was not noticed by me before the arrival 
of the candidate and he was declared 
disqualified by me only on reading the 
letter. Because of my not noticing 
column No. 6 of the list attached with 
the letter of the Deputy Chief Election 
Commissioner and due to haste and over- 
sight the nomination paper of the candi- 
date was rejected which was due to 
purely over sight’. As the disqualifica- 
gion of the candidate had already come 
fo an end as per the list attached with 
the letter of the Deputy Chief Election 
Commissioner in the face of this fact 
and for the ends of justice it is neces- 
sary to correct the error and the nomi-« 
mation paper of candidate (Shri) Narain 
fs accepted and the order of rejection 
above-mentioned is vacated, 


Sd. Ramesh Chand 
9-2-1972” 

2. The petitioner contends that 
fhe Returning Officer had no jurisdiction 
to review his earlier order rejecting the 
momination paper of Shri Narain and be- 
cause on the Returning Officers own 
showing Shri Narain’s nomination paper 
was oo rejected the election of 
Shri Pukhraj Kalani should be set aside 
under Section 100 C (1) (c) of the Repre- 
sentation of the People Act. Respond~ 
ent Pukhraj Kalani contests the posi- 
tion. He says that because the nominas 
tion paper of Shri Narain was eventual- 
ly accepted the case is not attracted by. 
Section 100 (1) (c) of the Representation 
of the People Act. If the nomina- 
tion paper was improperly accepted then 
unless it is averred and it has not been 
so averred that it materially affected the 
results of the election Section 100 (1) (d) 
fi) is not attracted and the petition de- 
serves to be dismissed on that ground. 
The time for scrutiny was between 
tl a.m. and 3 p.m. and before the final 
list under Section 36 (8) was published 
the nomination paper of ‘Shri Narain was 
duly accepted. The case is not one of 
review but of correction of a mistake. 
One important fact, which is not in dis- 
pute, might also be mentioned ie. Shri 
- Narain eventually withdrew from the 
election contest. 


3. The crux. of the controversy is 
fhat after having imporperly rejected the 
nomination paper of Shri Narain had the 
Returning Officer any jurisdiction to cor- 
rect the error. If he had none. then the 
subsequent order does not exist in law 
being a nullity and the rejection being 
improper it will have to be examined 
whether the case is covered by Sec- 
tion 100 (1) (c) of the Representation of 
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the People Act thereby making the elec- 
tion of Shri Pukhraj Kalani void. 

4. It has been held in_Virindar 
Kumar Satyawadi v. State of Punjab, 
ATR 1956 SC 153 that a Returning Officer 
while acting under Section 36 of the Re- 
presentation of the People Act exercises 
a power which is judicial in character. 
The presumption of truth attaches to 
what the Returning Officer has said in 
his order which I have translated in ex- 
tenso. Moreover. no evidence has been 
led to disturb the presumption. The 
general rule of law is that there is no 
power to review a judicial order unless 
one is conferred by law. Evidently thera 
is no provision in the Representation of 
the People Act which confers such a 
power on a Returning Officer. On behalf 
of the petitioner it has been argued thaf 
in the absence of such a power the sub- 
sequent order of acceptance of Shri 
Narain’s nomination paper was a nullity 
and earlier rejection was ex facie impro- 
per. Two cases apparently support the 
petitioner, namely Natwarlal v. Bhar- 
tendra Singh, (1953) 5 Ele LR 408 and 
Khanavar Khadskhan MHushenkhan . v. 
Siddavanhalli Nijalingappa, AIR 1968 
Me 18. The opposite view īs expressed 

Ramakant Kesheorao v. Bhikulal 
Tesi AIR 1959 Madh Pra 141. 

5. Before I examine the direct 
cases on the question I would prefer to 
analyse what had happened in the case 
before me. Shri Narain was disqualified 
for 3 years under Section 10-A of tha 
Representation of the People Act by the 
Election Commission of Indi 
qualification had expired on 14-1-1971. 
He submitted his nomination paper on 
8-2-1972 on which date he had no dis- 
qualification. - The Returning Officer due 
to inadvertence failed to notice the period 
in column 6 as to when the disqualifica~ 
tion ended. Within a very short time 
before the process of scrutiny of nomi- 
nation papers of the Constituency was 
over, his attention was invited by means 
of an application towards the error and 
he hastened to correct it, Did he act 
without ‘jurisdiction? 


6. In every correction of an error 
there is some element of. review. Are 
judicial bodies powerless to correct errors 
arising from their own inadvertence, 
omission. slip or mistake in the absence 
of specific powers of review conferred 
on them? This question will have te 
be examined from two points of view. . 
The first is when the amendment by 
way of correction is made before the 
order is formally drawn up and the se- 
cond is after the order has been formale- 
ly drawn up. Was the correction in our 
case before or after the drawing up of 
the formal order? 


7. An examination of Section 36 
of the Representation of the People Aci 


The dis- ` 
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shows that on the date fixed for the 
scrutiny of nominations the candidates, 
their election agent. one proposer and 
one other person duly authorised by the 
candidate may attend the scrutiny pro- 
ceedings. They shall be given facilities 
to examine the nominations of “all the 
candidates”. Then the Returning Officer 
shall examine “the nomination papers” 
and shall decide all objections made to 
any nomination and may either on such 
objection or on his own motion after 
such summary enquiry, if any. reject 
any nomination paper on any of the 
grounds mentioned in Section 36 (2), The 
Returning Officer shall not allow any 
adjournment of the proceedings except~ 
ing for reasons of riot, violence or for 
causes beyond his control. The Return- 
ing Officer shall endorse on each nomi- 
nation.paper his decision of accepting or 
rejecting the nomination paper and sub- 
section (8) of S. 36 reads: . 

(8) Immediately after all the nomi- 
mation papers have been scrutinized and 
decisions accepting or rejecting the same 
have been recorded, the Returning Officer 
shall prepare a list of validly nominated 
candidates, that is to say, candidates 
whose nominations have been found 
valid, and affix it to his notice board.” 
The Division Bench of the Madhya 
Pradesh High Court in Ramakant’s case, 
AIR 1959 Madh Pra 141 has made the 
following observations in this context :— 

“We are, therefore, of the opinion 
that until the question of acceptance or 
rejection of a nomination is decided judi- 
cially in accordance with the procedure 
laid down in Section 36 of the Act, the 
Returning Officer has 
ject the nomination till such time as the 
list of validly nominated candidates has 
not been made and: affixed to his notice 
board under sub-section (8) thereof. The 
order of _the ‘Returning Officer rejecting 
the nomination of respondent No, 11, 
therefore. Js not open to question.” 
The drawing up of the final list under 
Section 36 (8) according to this authority 
is the drawing up of the final order. 
Until that stage is reached the Returning 
Officer has inherent jurisdiction to correct 
the order. That is the complete picture 
of the contestants in a given constituency 
and which is of moment for the elec- 
torate to consider their options. In 
Halsbury’s Vol. 22, Third Edition para- 
graph 1664 reads: 

"1664. Amendment before judgment 
or order drawn up. Until a judgment or 
order has been entered or drawn up 
there is inherent in every Court the 
power to writhdraw. alter or modify it, 
either on the application of one of the 
parties or on the initiative of the Judge 
himself. In the meantime it is provi- 
sionally effective and can be treated as 
a subsisting order in cases where the 
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the power to re-- 


A. I. ®© 
justice of the case requires ff, and the 
right of withdrawal would not be theres 
by prevented or prejudiced,” 

I am inclined to agree with this view, 
68 However, even if I were fo 
examine the matter from the second 
point of view treating the decision on 
each nomination paper as formal and 
final decision thereon then too there is 
ample authority for the proposition that 
there is power in a Court to correcf 


‘clerical or accidental mistakes in judg- 


ments and orders. In Halsubry’s Laws of 
England. paragraph 1666 the position is 
thus summed up. 

“1666. Amendment of clerical or acs 
cidental mistakes, After the judgmenf 
or order has been entered or drawn up 
there is power. both under the Rules 
of the Supreme Court and inherent in 
the Judge, or master, who gave or made 
the judgment or order, to correct any. 
clerical mistake or some error arising 
from any accidental slip or omission, or 
to vary the judgment or order so as to 
give effect to his meaning and inten= 
tion. The power applies to the case of 
mistakes or accidental slips made by of+ 
ficers of- the Court. or by the parties, 
such as where judgment is entered in 
default or appearance for too large an 
amount of costs, or there has been a 
miscalculation of interest, or a mistake 
in a date, or accidental omissions from 
a bill of costs, or neglect to ask for cer- 
tain costs, or omission to provide for the 
first charge of the Legal Aid Fund. or 
omission of words giving liberty to ap- 
ply. or possibly in special cases where 


9. The Supreme Court has in 
Jang Singh v, Brijlal AIR 1966 SC 1631 
has recognised the time honoured prins 
ciple that an act of Court should do no 
harm to a litigant, 

10. In Samarendra Nath Sinha v. 
Krishna Kumar: Nag, AIR 1967 SC 1040 
their Lordships have quoted with appro- 
val the well-known lines of Bowen. L, J. 
in Mellor v. Swire, (1885) 30 Ch D 239 
which read :— 

“Every Court has fnherent power 
over its own records so long as those 
records are within its power and that if 
can set right any mistake in them. An 
order even when passed and entered may 
be amended by the Court so as to carry 
out its intention and express the mean-~ 
ing of the Court when the order was 
made.” 

11, Courts’ inherent power to cor- 
rect accidental mistakes is thus recognis- 
ed even though ordinarily there are pro- 
visions for appeals available for correç= 
tion of errors. 

3 In Aijaz Ahmad v. Nazirul 
Hasan. AIR 1935 Al 868 it is observed 
that a Court has inherent jurisdiction 
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fo recall and cancel invalid orders and 
to make such orders as-are necessary for 
the ends of justice. 
fis mo difference between an order passed 
-by Court and an order passed by an 
officer acting judicially........ Si 

13. In my opinion there is no 
reason to deny a Returning Officer the 
power to correct accidental errors or 
slips or mistakes, before he finally pub- 
lishes his list under Section 36 (8) of the 
Representation of the People Act. To 
deny such inherent power to a Return- 
ing Officer may result in such a waste of 
time, energy and money for the parti- 
cipants in an election and may in some 
cases. where no. election petition chal- 
Jenges the election, even work out to 
be a denial of a reliable representative 
and impair the working of democracy 
itself. Technicalities must be trimmed 
to proper limits, 


14, The Returning Officer in the 
case before me has emphasised it in his 
order that he was correcting his inad- 
vertent mistake in the interest of jus- 
tice. In my opinion he had inherent 
jurisdiction to correct the error and 
recall his earlier order of rejection be- 
fore the publication of final list of the 
candidates and he wag justified in the 
circumstances of the case to accept the 
nomination paper of Shri Narain. 


15. I must notice the two casés 
cited on behalf of the respondent. 
Natwarlal’s case, (1953) 5 Ele LR 408 
was decided by the.Election Tribunal, 
Kotah. There Shri Velji Bhil’s nomina- 
tion paper was first rejected and then 
accepted “in the absence of parties, with- 
out notice and without hearing”. The 
learned members of the Tribunal held 
that it amounted to review and the Re- 
turning Officer had become “functus of- 
ficio.” This case is slightly distinguish- 
able, In the case before me Shri Narain 
had made an application. he was heard 
and an inadvertent error rectified. I 
regret, with great respect. I am unable 
to apply the doctrine of “functus officio” 
to situations which call for rectification 
of inadvertent mistakes, 


16. The second case is AIR 1968 
Mys 18. In this case the learned Judge 
appears, with great respect. to be under 
a mistaken impression that . Natwarlal’s 
ease (1953) 5 Ele LR 408 was decid- 


ed by the Supreme Court, when 
he observes “A reading of the said 
case in the light of the previous 


ruling of the Supreme Court. (sic.) in 
(1953) 5 Ele LR 408” and he has, as in 
duty bound accepted the authority. How- 
ever, the Mysore case, AIR 1968 Mys 18 
is distinguishable. This was a case of 
withdrawal. The list was published on 
21st and Ex, P/3 was received by him 
on the 22nd, i 
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17. As I have held that the Res 
turning Officer had power to correct the 
accidental mistake and recall the order 
of rejection of nomination paper such 
an order did not exist and no case under 
Section 100 (1) (c) is made out, Because 
the acceptance of the nomination paper 
Was proper no case under Section 100 (1) 
(d) (i) is made out both in law and by 
pleadings, i 


_ 18. The result is that this election 
petition fails and is dismissed with costs 


which I assess at Rs. 400/- for Res- 
pondent No. 1. I make no order as to 
costs for other respondents. The office 
will comply with Rule 745 of the High! 


Court Rules, 
Petition dismissed, 
Peet es 
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KAN SINGH, J. 
Roshanlal, Appellant v, Kailash 
Prasad, Respondent. > 
Second Appeal No. 150 of 1970, D/« 
21-11-1972 against decree of Nemi To 
pa: Addl. Dist. J. Dholpur, D/- 23-1» 
Index Note:— (A) Transfer of Pro 
perty Act (1882), S. 113 — In cases ol 
tenancies to which the rent restriction 
Acts apply there is no waiver of the 
notice for termination of the tenancy. 
simply because the landlord accepts rent 
subsequent to the giving of the notice —~ 
(X-Ref:— Rajasthan Premises (Control ° 
of or and Eviction) Act (17 of 1950), 


_Brief Note:— (A) The waiver of € 
motice is a bilateral act exhibiting 
idem to continue the old contractual ten« 
ancy in spite of the notice. If Rent Con 
trol Legislation were not there then by 
the tenant tendering the rent subse- 
quent to the notice and the landlord acs 
cepting it the notice is waived. Buf 
where on the expiry of a lease by a 
notice to quit the tenant becomes a 
statutory tenant, the notices would not 
be waived by mere acceptance of the 
rent, but because he offers rent to ful- 
fil his obligations under the provi-~ 
sions of the Rent Act, and, similarly, the 
landlord accepts rent not because he 
shows thereby an intention to create a 
new tenancy or to treat the old con~ 
tractual tenancy as ‘subsisting’ because 
prima facie he is entitled to accept the 
rent so long as the tenant remains in 
possession, AIR 1963 Raj 113, Followed, 

If howe the siren 

ver, : tenan S i 
the landlord accepted thee ent Paes 
statutory rent but only as legal rent in- 
dicating his assent to treat the old con« 
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tractual tenancy as subsisting, it is for 
the tenant to establish it. AIR 1972 
SC 819, Followed. (Para 16) 


Cases Referred : Chronological Paras 
AIR 1972 SC 819 = (1972) 1 SCC 

388. Bhawanji v. Himatlal 16, 18 
AIR 1971 SC 102 = (1970) 2 SCR 

554, Tayabali v. Ashan and Co. 26 
AIR 1966 All 623, Ram Dayal v. 

Jwala Prasad 22 
AIR 1964 SC 377 = (1964) 1 SCR 

w Bank of Bihar v. Mahabir 


34 
a “1963 Bom 179 = 1962 Nag LJ 
453, Bapurao v. Waman 24 
AIR 1963 Raj 113 = 1963 Raj LW 
27, Bhagwat Singhji v. Keshulal 19 
AIR 1961 SC 1067 = (1961) 3 SCR 
813, Ganga Datt v. Kartik 


Chandra 17, 25 
AIR 1959 Bom 292 = 1958 Nag LJ 
250. Chaturbhuj v. Manjibai 25 
AIR 1949 FC 124 = 1949 FCR 262, 
Kai Khushroo v. Bai Jerbai 13 
(1945) 1 KB 577 = (1945) 2 AIL 
ER 430. Morrison v. Jacobs 14, 15 
(1920) 3 KB 428 = 90 LJKB 164, 
Davies v. Bristow 14 


J. S. Rastogi, for Appellant; C. K. 
Garg. for Respondent, 


JUDGMENT:— The second appeal 
before me is by a-tenant and raises two 
_ questions: (1) regarding the waiver of 
a notice for termination of tenancy and 
the consequent subsistence of the con- 
tractual tenancy; and (2) about the bona 
fide personal necessity of the landlord to 
Set possession of the premises, 


2. Kailash Prasad, plaintiff-res< 
pondent, brought a suit for ejectment 
against the defendant~tenant on the basis 
of personal necessity and default in pay- 
ment of rent. The landlord. had served 
a notice for the termination of the ten« 
ancy on 23-4-1967 intimating the ten 
ant that the tenancy shall stand termi« 
nated from 31-5-1967. Apart from this 
it was averred by the landlord that the 
defendant-tenant had not paid him rent 
for the period 1-7-1967 to 31-1-1968 and 
he was, therefore, liable to be evicted on 
this ground as well. The receipt of 
notice for termination of the tenancy 
was admitted by the defendant-tenant, 
but he contended thet the notice had 
been waived by the landlord by his ae- 
cepting the rent for the period subse- 
quent to the notice for termination of 
tenancy. It was averred by him that 
he had paid the rent and he produced a 
receipt Ex. A/3 for the payment of rent. 
He further stated that he had remitted 
the rent to the landlord by money 
orders. but the landlord had declined to 
accept the same and for that he produc- 
at two money order coupons Ex, A/L and 
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and with the 


A.LR. 
3. The learned Additional Munsif 
No. 2 Dholpur, before whom the suit 
was filed, framed the following issues: 
“1, Whether the plaintiff reasonably 
and bona fide requires the premises in > 
suit for his personal use? 

2. Whether the defendant has com= 
mitted default in payment of rent? If 
so to what effect? 

3. Whether the tenancy of the de= 
fendant has been validly terminated by 
notice dated 23-4-1967? , 

4. Whether the plaintiff has waived 
the notice dated 23-4-19672 If so to what 
effect? 

5. Relief?”- 

4. The plaintiff examined himself 
as P, W. 1 and produced one Lakhanlal 
P. W. 2 in support of his case. The 
defendant examined elf and pro- 
duced one Chhote Lal D. W. 2. Issue 
No. 1 was decided by the learned Munsif 
in favour of the plaintiff. Issue No. 2 
also was decided in favour of the plain~ 
tif Issue No. 3 was decided against 
the defendant. Issue No. 4 was decided 
in favour of the defendant. In conse- 
quence the learned Munsif held that the 
suit for eviction must fail and according, 
ly i dismissed the: suit. 

Aggrieved by the pa of 
the aes Additional Munsif the plain- 
tiff went up in appeal to the Court of 
the learned Additional District Judge, 
Dholpur. The learned Additional Dis~ 
trict Judge reversed the judgment and 
decree of the first Court holding thag 
there was no waiver of the notice for 
termination of the tenancy simply be« 
cause the landlord had accepted rent suba 
sequent to the giving of the notice. The 
question about the existence of bona 
fide personal necessity of the landlord 
for the suit premises was also raised, 
but the learned Judge declined to ena 
tertain it. He observed that the issua 
regarding the existence of bona fide per- 
sonal necessity was decided against the 
defendant and against that decision the 
defendant had mot filed any appeal. In 
the result, the learned Additional Disa 
trict Judge granted a decree for evic« 
tion of the premises in favour of tha 
plaintiff and against the defendant. 

6. It is in these circumstances 
that the defendant-tenant has brought 
this second appeal to this Court. 

¥ Learned counsel for the appel- 
Jant has contended that the Court below 
was in serious error in coming to the 
conclusion that there was no waiver of 
the notice for termination of the tenancy 
by acceptance of the rent by the land« 
lord subsequent to the giving of the 
notice, Learned counsel emphasised that 
in the receipt that was passed by the 
landlord he had clearly acknowledged 
that what he was accepting was renf 
acceptance of rent the 
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notice, according to learned counsel, was 
waived. Learned counsel relies on Sec- 
tion 113 of the Transfer of Property Act 
and has cited a number of cases to 
which reference will be made herein- 
after in the course of the discussion that 
follows. Learned counsel also put weight 
on the circumstance that even in para~ 
graph Nos, 6 and 7 of the plaint the 
plaintiff had averred that he had de= 
manded arrears of rent from the de- 
fendant which he had not paid. Not 
only so, the plaintiff had sought eviction 
of the defendant inter alia on the ground 
of default in the payment of rent by the 
tenant. Learned counsel submitted that 
the parties were ad idem for the sub- 
sistence of the original contractual ten~ 
ancy and the intention to continue the 
original contractual tenancy was clearly 
manifested by the acceptance of rent as 
such by the landlord and also by his 
adhering to the continuance of relation- 
ship of landlord and tenant between the 
parties when he not only claimed the 
arrears of rent in the plaint but also had 
sought the eviction of the tenant as a 
defaulter. Apart from this, learned 
counsel for the appellant submitted that 
since the judgment of the first Court 
was in favour of the defendant. there 
could be no occasion for him to ques- 
tion the finding of the trial Court on 
issue No. 2 except at the stage when 
the appeal before the learned Additional 
District Judge came up for hearing, 


8. Learned counsel for the ress 
pondent thas. on the other hand. sup- 
ported the judgment of the learned Addix 
tional District Judge. He further argued 
that it does not appear from the judg~ 
ment of the learned Additional District 
Judge that the question of bona fide per~ 
sonal necessity was at all argued on be~- 
half of the defendant before the learned 
Judge. Learned counsel maintained that 
in the absence of any affidavit by the 
counsel who argued the case before the 
learned Additional District Judge it 
should mot be accepted that this con~ 
tention was raised before the learned 
Additional District Judge. Learned coun+ 
sel drew attention to the memo of ap« 
peal which, according to him, made ne 
mention of this ground being argued be~ 
fore the learned Judge though in the af- 
_ fidavit of the appellant filed much later 
he has stated so. Learned counsel for 
the respondent has invited my attention 
to.a mumber of cases to reinforce his 
submission and I will be referring to the 
cases in the course of the discussion that 
follows. f 

9. The main question that arises 
for consideration here is whether the 
motice for termination of tenancy can, 
in the circumstances of the case, be 
deemed to have been waived by the 
landlord so that the original contractual 
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tenancy continued and without the giving 
of a fresh notice for termination of that 
tenancy the suit for eviction was not 
maintainable. It will be convenient at 
this point to remind myself of the re+ 
levant statutory provisions, 

10. Section 106 of the Transfer of 
Property Act. inter alia, provides that a 
lease of immoveable property for pura 
poses other than agricultural or manu 
facturing shall be deemed to be a lease 
from month to month, terminable, on the 
part of either lessor or lessee by 15 days 
notice expiring with the end of a month 
of the tenancy. Every notice under this 
section must be in writing, signed by or 
on behalf of the person giving it, and 
tendered or delivered either personally 
or to the party who is intended to be 
bound by it etc. According to See. 105 
of the Transfer of Property Act money, 
share of crops, service or any other thing 
of value to be rendered by the lessee as 
consideration for the lease is called the 
rent though the term ‘rent’ has not been 
defined exhaustively. Section 111 of -the 
Transfer of Property Act, inter alia, lays 
down that the lease of immovable pro~ 
perty determines by efflux of the time 
limited thereby on the expiration of a 
notice to determine the lease, or to quit, 
or of intention to quit. the property 
leased, duly given by one party to the 
other. Section 113 of the Transfer of 
Property Act around which considerable 
argument has centred may be read in 
full, including the two illustrations ap« 
pended thereto: 

“S. 113. Waiver of notice to quit. A 
notice given under Section 111. clause (b), 
is waived, with the express or implied 
consent of the person to whom it is 
given. by any act on the part of the 
person giving it showing an intention to 
treat the lease as subsisting. 

Illustrations. 

(a) A, the lessor. gives B, the lessee, 
notice to quit the property leased. The 
notice expires, B tenders. and A accepts, 
rent which has become due in respecf 
of the property since the expiration of 
the notice. The notice is waived. 

(b) A, the lessar, gives B, the lessee, 
notice to quit the property leased. The 
notice expires, and B remains in pos~ 
session. A gives to B as lessee a second 


notice to quit. The first notice is 
waived.” ‘ 
11. Since some of the cited cases 


were regarding the application of Sec- 
tion 116 of the Transfer of Property Act 
and learned counsel have drawn analogy: 
in some respects regarding the observa~ 
tions in some of the cases even for the 
application of Section 113 of the Transfer 
of Property Act. I may read Section 116 
too in ]:— 

“S. 116. Effect of holding over. Ifa 
lessee or under-lessee of property re« 
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mains in possession thereof after the 
determination of the lease granted to the 
lessee, and the lessor or his legal re- 
ipresentative accepts rent from the lessee 
or under-lessee, or otherwise assents to 
his continuing in possession, the lease is, 
fin the absence of an agreement to the 
contrary. renewed from year to year, or 
from month to month, according to the 
purpose for which the property is leased, 
as specified in Section 106.” 


12. Learned counsel for the ap- 
pellant has based his case on the tenor 
of Section 113 of the Transfer of Pro- 
perty Act and particularly Illustration (a) 
thereunder. Learned counsel submits in 
the circumstances that as in the Ilustra~ 
ition (a) the landlord here gave notice to 
the tenant to quit the property and the 
‘motice had expired. The tenant tender- 
ed the rent and the landlord accepted 
the rent which had become due in res- 
pect of the property since the expira~ 
tion of the notice. Consequently the 
notice was waived here also. 


13. I will first take up the case of 
Kai Khushroo v. Bai Jerbai, ATR 1949 FC 
124 on which reliance has been placed 
by learned counsel for the appellant. 
That was a case of a tenant holding over 
on the expiry of the lease by efflux of 
time.. Some correspondence between the 
Jandlord and the tenant was placed on 
record and that went to show that the 
sub-tenants defendants Nos. 2 and 3 in 
the case were sending moneys to the 
plaintiff lendlord by way of rents for 
the portions of the house in their pos< 
~ session. Defendant No. 1 was the ten- 
ant whose lease had expired. There was 
no ambiguity in the conduct of defendants 
Nos. 2 and 3 as to the character in which 
these payments were offered to be mada, 
They sent cheques on two occasions 
which were returned. by the plaintiff, 
This went to show that at that time the 
plaintiff did not have the intention of ac- 
cepting the rent from defendants Nos. 2 
and 3. but subsequently in November the 
cheques were sent again. This time, 
however, the plaintiff did not return the 
cheques and sent them to his bankers. 
In the meantime a receiver had been ap- 
pointed at the instance of a mortgagee 
of the property. This circumstance may 
have persuaded the plaintiff to change 
his mind, but since the cheques were 
encashed by the plaintiff their Lordships 
Inferred therefrom that the payments 
were accepted by way of rents and rents 
only. Later on, however. the plaintiff 
intimated defendants Nos, 2 and 3 in the 
ease that he had received the amount as 
compensation for illegal use and occupa- 
tion of the premises without prejudice 
to his rights to eject them as trespas- 
sers. His subsequent intimation in their 
Lordships’ view did not alter the posi- 
tion that when the payments of cheques 
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were accepted in November, 1942 they 
were so accepted as rent. It was in this 
context that their Lordships held that 
with the acceptance “of rent a new ten« 
ancy as contemplated by Section 116 of 
the Transfer of Property Act had come 
into being, Their Lordships had dealt 
with the essentials of holding over, Their 
Lordships observed: 


‘Tt is perfectly right that the ten< 


ancy which is created by the “holding 
over” of a lessee or under-lessee is new 
tenancy in law even though many of tha 
terms of the old lease might be continu~ 
ed in it, by implication: and it cannot 
be disputed that to bring new tenancy 
into existence, there must be a bilateral 
act. What Section 116, T, P, Act. con- 
templates is that on one side there should 
be an offer of taking a renewed or fresh 
demise evidenced by the lessee’s or sub< 
lessee’s continuing in occupation of the 
property after his interest has ceased 
and on the other side there must be a 
definite assent to this continuance of 
possession by the landlord expressed by 
acceptance of rent or otherwise. It can 
scarcely be disputed that the assent of 
the landlord which is founded on accepta 
ance of rent must be acceptance of rent 
as such and in clear recognition of the 
tenancy right asserted by the person who 
pays it. But while all this may be con- 
ceded, I do not think that these prin~ 
ciples are really of any assistance to the 
appellant in the present case,” - 

The words to be noticed in this passage 
are that the assent of the landlord which 
is founded on acceptance of rent must 
be an acceptance of rent as such and in 


` clear recognition af the tenancy ahd 


asserted by the person who pays it. 
14, The. next paragraph in the 
judgment following 


legislation on the question of continux 
ance of tenancy. Their Lordships refer- 
red to two English cases Davies v. Bris+ 
tow. (1920) 3 KB 428 and Morrison v, 
Jacobs, (1945) 1 KB 577, and in the light 
of these cases observed: 

“With regard to the first part of the 
argument of the learned counsel for the 
appellant. it may be pointed out that in 
cases of tenancies relating to dwelling 
houses to which the Rent Restriction 
Acts apply. the 
statutory immunity from eviction even 
after the lease has expired. The land- 
lord cannot eject him except on specix 
fied grounds mentioned in the Acts them- 
selves. In such circumstances, accept~ 
ance of rent by the landlord from a 
statutory tenant, whose lease has al- 
ready expired could not be regarded as 
evidence of a new agreement of tenancy 
and it would not be open to such a tens 
ant to urge. by way of defence, in a suit 
fer ejectment brought against him, under 


the above passage. 
deals with the impact of. rent control: 


tenant may enjoy a. 
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the provisions of Rent Restriction Act 
that by acceptance of rent a fresh ten- 
ancy was created which had to be deter- 
mined by a fresh notice to quit.” 

15. In (1945) 1 KB 577 Scott Lord 
Justice said: “The sole question before 
the Court is whether after the expira- 
tion of the contractual tenancy the mere 
fact of the landlord receiving rent for 
the dwelling house from the tenant af- 
fords any evidence that the landlord had 
entered on a new contractual tenancy 
to take the place of the tenancy which 
had expired. In my opinion, it does not. 
The true view is that the landlord takes 
the rent, knowing that the tenant is 
granted a statutory tenancy by the Rent 
Restrictions Acts and that his right to 
gain possession of his dwelling house 
depends entirely on his establishing that 
he brings himself within the conditions 
laid down by the Acts.” 

16. In Bhawanji v. Himatlal. AIR 
1972 SC 819 the question as to what 
constitutes holding over was again con- 
sidered. Their Lordships quoted with 
approval the above passage from Morri“ 
son v. Jacobs. as also another passage 
from the same case. Their Lordships also 
expressed their agreement with the Fede- 
ral Court case (AIR 1949 FC 124) cited al- 
ready and pointed out that what S. 116 
contemplates is that on one side there 
should be an offer of taking a new lease 
evidenced by the lessee or sub-lessee re< 
maining in possession of the property 
after his term was over and on the other 
side there must he a definite consent, 
to the continuance of possession, by the 
landlord expressed by acceptance of rent 
Or atherwise. But mere acceptance of 
amounts equivalent to rent by a land- 
lord from a tenant in possession after a 
lease had been determined, either by 
efflux of time or by notice to quit. and 
who enjoys statutory immunity from evi- 
ction except on well defined grounds as 
in the Act. (Bombay Rents Hotel and 
Lodging House Rates (Control) Act, 1947) 
cannot be regarded as evidence of a new 
agreement of tenancy. Their Lordships 
added that if the tenant asserts that the 
landlord accepted the rent not as statu- 
tory tenant but only as legal rent indi- 
cating his assent to the tenant’s continu- 
ing in possession. it is for the tenant to 
establish it. Where he fails to so esta- 
blish it cannot be said that there was 
holding over by him. 

17. In this last mentioned case 
their Lordships reaffirmed what was ob- 
served in Ganga Datt Murarka v. Kartik 
Chandra Das. AIR 1961 SC 1067. The 
relevant passage from the case just men- 
tioned was as follows :— 

“By the Rent Restriction Statutes 
at the material time, Statutory immunity 
was granted to the appellant against evic- 
tion. and acceptance of the amounts from 
him which were equivalent to rent after 
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the contractual tenancy had expired or 
which were fixed as standard rent did 
not amount to acceptance of rent from 
a lessee within the meaning of Sec. 116, 
Transfer of Property Act. Failure to 
take action which was consequent upon 
a statutory prohibition imposed upon the 
Courts and not the result of any volun<- 
tary conduct on the part of the appel- 
lant did not aslo amount to “otherwisa 
assenting to the lessee continuing in pos- 
session”. Of course, there is no prohibi« 
tion against a landlord entering into a 
fresh contract of tenancy wth a tenant 
whose right of occupation is determined 
and who remains in occupation by virtue 
of the statutory immunity. Apart from an 
express contract. conduct of the parties 
may undoubtedly iustify an inference 
that after determination of the contrace 
tual tenancy. the landlord had entered 
into a fresh contract with the tenant, 
but whether the conduct justifies such an 
inference must always depend upon the 
facts of each case. Occupation of pre- 
mises by a tenant whose tenancy is deter< 
mined is by virtue of the protection 
granted by the statute and not because 
of any right arising from the contract 
which is determined. The statute pro< 
tects his possession so long as the condi“ 
tions which justifv a lessor in obtaining 
an order of eviction against him do nof 
exist. Once the prohibition against the 
exercise of jurisdiction by the Court is 
removed. the right to obtain possession 
iby the lessor under the ordinary law 
springs into action and the exercise of 
the lessor’s right to evict the tenant will 
not unless the statute provides otherwise. 
be conditioned.” i 


18. The above passages to my 
mind show that the mere fact that rent 
was accepted by a landlord after the 
expiration of tenancy either by efflux of 
time or by determination of lease will 
not amount to creation of a new ten- 
ancy on account of the contractual re- 
lationship having been overlain by the 
protective provisions contained in the 
Rent Control Legislation. The position 
might be different if the Rent Control 
Legislation were not there. Section 113 
was, no doubt, not examined directly in 
the above cases. but the observations 
made by their Lordships of the Supreme 
Court in AIR 1972 SC 819 would obvi-< 
ously cover not only a case of the ex- 
piry of the lease by efflux of time but 
also a case of determination of a lease 
by a notice to quit when the protection 
of Rent Control Legislation would be 
claimable by the tenant. Section 113 
also postulates that notice given under 
Section 111 (h) is waived: (1) with the 
express or implied consent of the per~ 
son to whom it is given: (2) by any acf 
on the part of'the person giving it show- 
ing an intention to treat the lease as 
subsisting. Therefore, it is obvious thas 
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the waiver of the notice is a bilateral act 
exhibiting ad idem to continue the old 
contractual tenancy in spite of the notice. 
. If Rent Control Legislation were not 
there then by the tenant tendering the 
rent subsequent to the notice and the 
Landlord accepting it the notice is waiv- 
ed. But where on the expiry of a lease 
the tenant becomes a statutory tenant, 
the notice would not be waived by mere 
acceptance of the rent. 

19. In Maharana Bhagwat Singhi? 
of Udaipur v. Keshulal. 1963 Raj LW 27 
= (AIR 1963 Rai 113) Modi, J. had con~ 
sidered the scope of Section 113 of the 
Transfer of Property Act. It was held 
by his Lordship that Section 113 was in~ 
applicable to statutory tenancies. Ac- 
ceptance of rent or giving second notice 
to quit or execute a fresh rent note were 
acts by virtue of rent control statutes 
and not contractual acts. The observan 
tions of his Lordship may be quoted: 

“S. 113 of the Transfer of Property 
Act can hardly come into play in the 
ease of a statutory tenant, that is, a per- 
son who is entitled to remain in posses. 
sion of the premises by virtue of the 
provisions of a Rent Control Act. A 
mere offer or acceptance of rent after 
the notice to auit had been given does 
mot and cannot bring about a waiver of 
the notice. The tenant offers the rent 
not because he gives his consent to the 
creation of a new contractual tenancy or 
the subsistence of the old contractual 
tenancy. but because he offers rent to 
fulfil his obligations under the provisions 
of the Rent Act. and. similarly, the landa 
lord accepts rent not because he shows 
thereby an intention to create a new 
tenancy or to treat the old contractual 
tenancy as ‘subsisting’ because prima 
facie he is entitled to accept the rent sq 
long as the tenant remains in possession. 
So also as to the giving of a second 
notice to quit and the tenant remaining 
fm possession, the act of the tenant in 
continuing to remain -in possession does 
mot show his consent to the creation of 
a new tenancy or the ‘subsistence’ of the 
contractual tenancy. because he is en- 
titled to remain in possession under the 
provisions of Rent Act; and, likewise tha 
landlord by giving a second notice ta 


quit does not thereby show any inten~. 


tion to create a new contractual tenancy 
or treat the original contractual tenancy 
as subsisting. Inasmuch as there already 
subsists a statutory tenancy which he 
cannot get rid of except in one of the 
ways provided by the Rent Act. Even 
where a landlord while giving a second 
motice to quit. may in fact intend ta 
create a new contractual tenancy. no 
mew contractual tenancy can arise, 
for the consent of the tenant to 
such creation is lacking, the tenant being 
in possession by virtue of the provisions 
of the Rent Act and nat by any act of 
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volition on his part.” 

20. I am in respectful] agreemesl 
with these observations. p 

21, Now, I may briefly refer ta 
the other cases cited by learned counsel 
on either side. 

22. In Ram Dayal v. Jawala 
Prasad. AIR 1966 All 623. the learned 
Judge observed: 

“Once it is found that the rent for 
a period subsequent to the notice to quif 
was accepted by the plaintiff-landlord iif 
is that circumstance alone which has 
to be taken into consideration for find~ 
ing out whether by so accepting the rent 
the plaintiff intended that the relations 
ship of lanirdod and tenant should sub= 
sist between the parties. That the de= 
fendant was unable to satistv the Couri 
by his evidence affirmatively that there 
was an agreement arrived at for continus 
ing the tenancy. is immaterial. It is not 
the diligent prosecution of the suit which 
is material in judging whether the plains 
tiff as landlord intended to continue tha 
tenancy of the defendant. what is mates 
rial is the acceptance of rent by him for 
a oeg subsequent to the notice to 
quit.” 

23. The question as to what would 
be the effect of Rent Control Legislex 
tions on the question of acceptance of 
rent by the landlord after the expitam 
tion of the tenancy was not examined 
and. therefore, in my view the observas 
tions are not of any help. 

24. In Bapurao v. Waman. AIR 
1963 Bom 179 the learned Judges were 
considering the question relating to an 
agricultura] tenancy. is case too is 
of no help for the consideration -of tha 
question in hand. 

25. In Chaturbhuj v. Manjibal, 
AIR 1959 Bom 292 the landlord had obs 
tained the permission of the Rent Cona 
troller to serve a notice of ejectment 
upon the tenants under clause 13 of tha 
C. P. and Berar Letting of Houses and 
Rent Control Order, 1949. Thereafter 
the landlord accepted rent which was seni 
to him by money order. Later on tha 
landlord served another notice to quit 
to the tenant. but this time without the 
permission of the Rent Controller. Their 
Lordships were considering whether 
without the second notice with permis~ 
sion of the Controller the suit was mains 
tainable. As regards the first notice 
they held that since rent was accepted 
by the landlord the notice will be deem 
ed to have been waived. The judgment 
was by J.C. Shah J. as he then was, 
In Ganga Datt Murarka’s case. AIR 1961 
SC 1067, the observations were from tha 
judgment delivered by Shah. J. as he 
then was. in the Supreme Court, In the 
Supreme Court case his Lordship pointe 
ed out that whether the conduct iustis 
fies an inference about the creation of 
fresh tenancy would depend upon tha 


a 
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facts of each case. His Lordship added 
that occupation of premises by a ten- 
ant whose tenancy is determined is by 
virtue of the protection granted by the 
because of any right 
arising from the contract which is deter- 
mined. The statute protects his posses- 
sion so long .as the conditions which 
fustify a lessor in obtaining an order of 
eviction against him do not exist. Once 
the prohibition against the exercise of 
fiurisdiction by the Court is removed, 
the right to obtain possession by the 
lessor under the ordinary law springs 
into action and the exercise of the 
lessor’s right to evict the tenant will not 
unless the statute provides otherwise, 
be conditioned. Therefore. as long as 
the restrictions under the Rent Control 
Act continue the right of the landlord 
to evict the tenant has not sprung into 
action and lies under the effect of the 
brake put by the Rent Control Legisla~- 
tion. 

26. In Tayabali v. Ahsan & Co.. 
AIR 1971 SC 102 cited by learned coun- 
sel for the appellant. the suit premises 
were let out to the tenant on monthly 
rent on 13-6-1956. The landlord gave 
motice to the tenant that as he was in 
arrears of rent his tenancy was being 
terminated. Further the tenant was 
called upon to make payment of the ar- 
rears. The tenant, however did not 
vacate the premises and a second notice 
was given by the landlord on 18-10-1957 
calling upon him to deliver vacant pos- 
session of the premises. In the second 
notice a fresh ground was mentioned 
for getting the premises vacated and it 
was that the premises were required for 
the personal use and occupation of the 
landlord. What was noteworthy in the 
tase was that prior to the despatch of 
the second notice the landlord had been 
paid and he had received the amount of 
arrears of rent which were said to be 
due in the first notice. On 30-10-1957 
the tenant made a tender by means of 
a cheque of the full amount of arrears 
then due but the cheque was returned 
by the landlord. Regarding the first 
notice their Lordships observed that the 
same had been waived and the landlord 
bad treated the tenancy as subsisting. 
Paragraph 5 of their Lordships’ judg- 
ment shows that their Lordships were 
relying on Dlustration (b) of Section 113 
of the Transfer of Property Act. It was 
argued before their Lordships that where 
a tenancy is determined by a notice to 
quit it is not revived by anything short 
of a new tenancy and in order to create 
a new tenancy there must be an express 
or implied agreement to that effect and 
further that a subsequent notice to quit 
is of no effect unless. with other circum- 
stances. it is the basis for inferring an 
intention to create a new tenancy after 
the expiration of the first. Their Lord- 
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ships did not decide the question. observ- 
ing that for the purposes of the presenf 
case it was wholly unnecessary. whether 
for bringing about a waiver under S. 113 
of the Transfer of Property Act a new 
tenancy by an express or implied agree- 
ment must come into existence. Their 
Lordships. however. added that all that 
need be observed is that Section 113 in 
terms does not appear to indicate any 
such requirement and all that has to be 
seen is whether any act has been prov- 
ed on the part of the appellant in the 
ease which went to show an intention 
to treat the lease as subsisting, provid- 
ed there is an express or implied con- 
sent of the person to whom the notice 
is given. This case. in my humble view, 
is distinguishable. I am unable to find 
that their Lordships really intended to 
depart from what has been said in the 
earlier cases. 

27. I may now refer to the rele~ 
vant provisions of the Rajasthan Pre- 
mises (Control of Rent and Eviction] 
Act, 1950. 

28. The term ‘tenant’ has been 
defined in Section 3 (vii) to mean the 
person by whom the rent is. or but for 
a contract express or implied would he, 
payable for any premises and includes 
any person holding or occupying the 
premises as a sub-tenant, or any person 
continuing in possession after the termi- 
nation of a tenancy in his favour other- 
ee than under the provisions of tha 

ct. 

29. Section 5 of the Act lays 
down that the rent payable for any 
premises shall. subject to other provis 
sions of the Act. be ordinarily such, as 
may be agreed upon between the land- 
lord and the tenant. 

30. In the light of the meaning 
given to these terms Section 13 of the 
Act may be considered. The section be- 
gins with a non-obstante clause. It is 
laid down that notwithstanding anything 
contained in any law or contract. no 
Court shall pass any decree. or make 
any order. in favour of a landlord, 
whether in execution of a decree or 
otherwise, evicting the tenant so long 
as he is ready and willing to pay rent 
thereof to the full extent allowable bv 
this Act. unless it is satisfied. Then 
follow the various grounds on which the 
landlord can secure ‘eviction of the 
tenant. This section, therefore. clearly 
overrides the general: provisions governs 
fing the relationship between a landlord 
and a tenant to the extent provision is 
made in this section. Here the term 
‘tenant’ is obviously used in a wider 
sense to include also a person who is 
continuing in possession after the ter- 
mination of his tenancy and on account 
of the protective provisions thereunder, 
Now, the condition laid down for the 
enjoyment of the protection is the pay 


448 Ral. [Prs. 30-33] 


ment of rent to the full extent allow- 
able by the Act. Therefore. calling the 
payment of recompense for the conti- 
mued use and occupation of the premises 
after the termination of the contractual 
tenancy will not affect the character of 
such payment, because the section itself 
characterises payment even by a statu- 
tory tenant ag rent. Therefore. it can~ 
not be argued with any show of reason 
that merely because the plaintiff land- 
lord in this case had accepted the pay- 
ment giving it the label of rent it means 
the subsistence of the tenancy on ac- 
count of the waiver of the notice of the 
termination of the tenancy as claimed. 


3L Now, I may look to the other 
circumstances pointed out by learned 
counsel with a view to seeing their over- 
all effect. whether it will establish ad 
idem on the part of both the parties to 
continue the old contractual tenancy 
in spite of the notice of termination of 
tenancy. The rent receipt relied on is 
Ex. A/3. This is a printed receipt given 
from out of a receipt book. The num- 
ber of the book is given as 3 and the 
number of receipt is 18. It is dated 3-7- 
1967. In the first line the words print- 


ed are “Tm miaa waa” In the se- 


cond line the words printed are “aa 
fuerte”. Against the first line the name 


of Kailash Prasad is mentioned. in hand 
and in the second line the name of the 
tenant is mentioned in hand. The third 
line is about the house or the shop and 
also contains a writing about the rate of 
rent. 
as rent for the month of June was be- 
ing received. The printed receipt seems 
to have been issued as hithertofore and 
from that alone it cannot be inferred 
that the landlord had manifested the 
intention of continuing the old tenancy. 


Then I may deal with paragraphs 6 
and 7 of the plaint on which stress was 
laid. They were as follows :— 


—“ag fe Rard oz 1 TATE TT eeu 
Tae aH aT Pra Mt wer ger à sa 
ae Rad A gare Aso a feu Wh 
el tal € 1 ate ag stas gaad J 1 

w~ ag fe art sfaarét & afar aaa ar 
fata ¥e—-oo TAMA WA NAP WET 
g fram at ag araere e o” 

Learned counsel argued that the 
landlord had sought to evict the tenant 
on account of the non-payment of rent 
for tbe period subsequent to the notice 
and this clearly implies that the land- 
lord has treated the defendant as his 


tenant all along. Now so far as the 
averments in the plaint are concerned, 
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they are with a view to getting the re« 
lief of ejectment. Reading the plaint as 
a whole it cannot be legitimately infer. 
red that the plaintiff wanted to put an 
end to the notice of termination of 
tenancy. According to the provisions of 
Section 13, which have already been 
read, the condition for the enjoyment 
of protection by the tenant against his 
eviction is that he is ready and willing 
to pay the rent to the full extent allow- 
able by the Act. The term ‘tenant’. as 
I have already observed, is used both 
for the tenant under the general law as 
well as a statutory tenant who is nof 
such a tenant under any contract. but 
is treated so by the operation of law, 
What such statutory tenant pays is also 
rst impres« 
sion on reading sub-section (4) of Ses- 
tion 13 was that perhaps the legislature 
was keeping a distinction between the 
payment of rent and the payment 
of an amount calculated at the rate 
of rent payable by a tenant buf 
reading the section as a whole FẸ 
am satisfied that even the  perios 
dic payments that the tenant including 
the statutory tenant has to make for 
continuing to enjoy the immunity from 
eviction hes also been characterised as 
rent. 


32+ That being so, I am unable 
to accept the argument that by mere ace 
eceptance of rent by the plaintiff land 
lord from the defendant-appellant after 
the expiry of the notice. the notice was 
withdrawn and the contractual tenancy 
consequently continued. What really 
continued was the statutory protection 
on fulfilment of the condition about the 
payment of rent. The learned Additional 
District Judge was therefore. right in 
Teversing the judgment of the learned 
Munsif. 

33. Turning now to the second 
question about there being bona fide per~ 
sonal necessity for the landlord to gef 
the premises vacated I may say at the 
outset that the learned Additional Dis- 
trict Judge was in error in not dealing 
with the question. He was not justified 
in declining to consider the question on 
the ground that the defendant had nof 
filed any appeal. No appeal could have 
been filed by the defendant when the 
suit was dismissed and it was only in 
the course of the arguments that the 
defendant could challenge the findings 
in the judgment of the trial court that 
were against him. 


Learned counsel for the respondent 
submitted that even so there is nothing 
in- the judgment to indicate that . this 
question was agitated by the defendant 
in the court of the learned Additional 
District Judge. Learned counsel invites 
attention to the memo of appeal in the 
second appeal. He argues that in the 
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memo of appeal though the challenge 
has been made against the judgment of 
the learned Additional District Judge, 
but that has proceeded entirely on a 
wrong premise. for example in ground 
No. 6 the defendant has said that the 
learned lower court erred in holding 
that the plaintiff bona fide and reasonab~ 
ly required the premises. Then the same 
thing has been repeated in the grounds 
following. ‘ 

34. It is true, learned counsel for 
the appellant. in the memo of appeal 
has challenged the conclusion of the 
lower court regarding the existence of 
bona fide and reasonable necessity for 
the Jandlord to have the premises. It 
has. however, to be noted that grounds 
Nos. 6 and 7 follow ground No. 5 where- 
in it has been said that the lower court 
was wrong in saving that the defen- 
dant-appellant could not support the de- 
eree on other grounds decided against 
him without filing an appeal. In paras 
Nos, 6 and 7 perhaps the defendant-ap- 
pellant wanted to reach the judgment 
of the trial court, the expression used 
in paras Nos. 6 and 7 being ‘lower court’. 


Apart from this an affidavit has 
been filed by the appellant that it was 
sought to be argued by his learned 
counsel before the learned Additional 
District Judge that the finding about the 
existence of personal necessity was er- 
roneous, Learned counsel for the res- 
pondent raised a point that an affidavit 
by the defendant-appellant was not suffi- 
cient. but the affidavit should have been 
of the counsel who had argued the case 
in the trial court. He referred me to 


bank of Bihar v, Mahabir Lal, AIR 
1964 SC 377. 
35. It is true. normally it is the 


word of the counsel that should be the 
basis for holding whether any particular 
contention was or was not raised before 
the lower court when the judgment of 
the court does not throw light on that 
point or recital made therein itself is 
sought to be challenged. Be that as it 
may. in the present case ground No. 5 
is quite clear and that accords with what 
has been said in the judgment. The 
learned counsel for the appellant could 
very well have meant to challenge the 
findings of the trial court regarding the 
existence of bona fide personal neces- 
sity for the landlord to have his pre~ 
mises vacated, ; 


I was then confronted with the 
question whether the case be remanded 
for a rehearing of the appeal on this 
point. Looking. however, to.the petty 
nature of the case. it concerns premises 
bringing a. rent of Rs. 7/- per month. I 
was not inclined to remand the case and 
both the learned counsel submitted that 
the evidence be gone into here, 
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Accordingly I was taken through the 
statements of the witnesses. On the 
side of the plaintiff there were two wite 
messes. P. W. 1 was the plaintiff Kais 
lash Prasad. He stated that he was a 
Clerk in the Punjab National Bank and 
had been transferred to Bari which was 
his home town and he needed the pre- 
mises for his residence at Bari. P. W. 2 
Lakhanlal was not relevant for the pur- 
pose. He was the postman who had 
taken a notice to the defendant which 
mwas refused. In rebuttal the defendant 
Kailash examined himself as D. W. 1 
and produced D. W. 2 Chhotelal. The 
defendant stated that the plaintiff had 
let out two apartments in the outer part 
of the house to the Fisheries Depart- 
ment and during the pendency of the 
present suit portion of the premises in 
possession of one Ram Prasad had been 
vacated and further the defendant had 
let in one Kailash Bhatt as a tenant in 
one of the Kothis. D. W. 2. Chhotelal 
stated that two rooms in the house are* 
vacant and the plaintiff was in posses- 
sion of the three apartments vacated by 
Ram Prasad. Learned counsel for the 
appellant emphasised that the landlord 
was motivated to increase the rent. The 
rent of the portion in the occupation of 
the defendant was to start with. Rs. 3/+ 
which was later on increased to Rs. 5/a 


per month and then to Rs. 7/- per 
month. š 
Then it was submitted that the 


plaintiff came in the possession of about 
8 rooms in the Haveli and there was. 
thus no necessity for him to have the 
portion in possession of the defendant 
vacated. It was in the plaintiffs state- 
ment that his brother Ganesh also want 
ed to live in this house for starting a 
mew business there in the town Bari, 
but Ganesh had not appeared as a wit- 
ness. Learned counsel pointed out that 
there were only 5 members of the plain- 
tiffs family i.e. the plaintiff and his 
wife and his 3 children. It was not dig- 
puted that Ganesh was joint with the 
plaintiff. From the judgment of the 
learned Munsif it appears that the num= 
ber of rooms with the plaintiff were 
only 6 and not 8. as it. was not clear 
from the evidence of the parties which 
the other two rooms were. 


36. One room was on the ground 
floor. 4 rooms on the first floor and then 
there was one room in the second floor. 
For appreciating the location of these 
rooms I was referred to a map at page 
31/4D of the record. This appears to be 
a rough map in respect of all the 3 
storeys. The Haveli appears to be a big 
one, but it is the plaintiffs case that he 
has got only one-fourth -share in the 
Haveli. This has not been disputed. 
The portion belonging to the plaintiff 
is marked red in the plaint. ïn the 
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ground floor there is only one ‘Tibara’ 
which is in the occupation of the plain- 
tiff. Likewise. in the second floor there 
fs only one room which is in the occupa- 
tion of the plaintiff. The most of the 
apartments are situate on the first floor. 


The portion marked EFGHIJKL is said 


fo be in the possession of the plaintiff. ° 


It appears from the map that in this 
portion there is one ‘Kotha’ and ‘Tibara’ 
on the western side and one ‘Tibara’, 
one ‘Kotha’ and one ‘Sufa’ i.e. a closed 
room on the eastern side. The apart- 
ments in the occupation of the defen- 
dant are marked vellow. They consist 
of one ‘Tibara’, 2 ‘Sufas’ ie closed 
rooms, and 3 ‘Kothas’. The portion oc- 
tupied by the defendant comes on the 
southern side of the house. It does ap- 
pear that the living rooms or ‘Kothas’ 
are on the first floor. The latrine at 
point ‘L’ is also on the first floor. The 
ground floor ‘Kotha’ cannot convenient- 
_ly be used as a living room by the mem- 
bers of the plaintiffs family. He has 
stated that that ‘Kotha’ is being used for 
storing goods. There are a number of 
‘Kothas’ on the ground floor near the 
‘Kotha’ in occupation of the plaintiff and 
I am told that they are not being used 
by anyone for living. The ‘Kotha’ on 
the second floor too might be used oc- 
easionally in the hot season. but not for 
most part of the day. The members of 
the plaintiff's family in the circumstances 
will have to live on the first floor. These 
Kothas’ or rooms are not shown to have 
any windows and it seems that they are 
like ‘Kothas’ in old Havelis, which are 
generally of small dimensions. The 
plaintiff is a Clerk in a Bank with five 
members in all even if we were to ex- 
clude his brother and his family. There- 
fore. the need of the plaintiff for the 
apartments in occupation of the defen- 
dant cannot be said to be unreasonable. 
37. Now. as regards the alleged 
motive for enhancement of the rent it 
is enough ta say that the plaintiffs 
cross-examination has been scanty and 
[t has not been suggested as to on what 
occasions he demanded of the defendant 
to increase the rent. Only one general 
question was put that he wanted to in- 
crease the rent and this was denied by 
the plaintiff. In the circumstances there 
is no sufficient reason for taking a view 
MaS from that taken by the learned 
Munsif, 


38. The appeal has thus no force 
and it is hereby dismissed. but the par- 
ties are left to bear their own costs. 
Four months time is allowed to the ap- 
pellant to vacate the premises. 


39. Learned counsel for the ap- 
pellant orally prayed for grant of leave 
for appeal under Section 18 of the Rajas- 
than High Court Ordinance,- 1949. In 
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A.L R. 


view of the petty nature of the case the 
leave is refused. 


Appeal dismissed, 
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Pannalal, Petitioner v. 
India. and others, Respondents. 


Civil Writ Petn. No. 400 of 1970, 
D/- 20-11-1972. 


Index Note:— (A) Administration of 
Evaucee Property Act (1950), Section 10 
(2) (m) (as it stood before Amendment 
Act 91 of 1956) — Registration of third 
party claim with custodian for decretal 
debt against an evacuee-decree-holder’s 
right — (X-Ref:— Section 10 (1)). 

(Para 10) 


Brief Note:— (A) The decree-hol- 
der is entitled to have his claim satisfied 
out of the funds. if any. lying with the 
Custodian even after the Amendment 
Act of 1956 and even after the immov- 
able properties of the evacuees wera 
transferred to the Central Government 
under the provisions of the Displaced 
Persons (Compensation and Rehabilita~ 
tion) Act, 1954 read with the notifica~ 
tion issued under Section 12. AIR 1966 
SC 245 and AIR 1968 SC 457 and AIR 
1961 Andh Pra 477, Relied on. 

(Para 10) 


Cases Referred: Chronological Paras 


AIR 1968 SC 457 = (1968) 1 SCR 

497, N. S. Gujral v. Custodian, 

of Evacuee Property | 
AIR 1966 SC 245 = (1966) 1 SCR 

304. Raja Bhanu Pratap Singh 

v. Asst. Custodian. E. P., Bah- 


raich : 
AIR 1961 Andh Pra 477, V. Sat- 
taiah v. Custodian, Evacuee Pro- 
perty. Govt. of A. P.. Hyderabad £0 
A. C. Inani, for Petitioner. 
ORDER :— This writ petition of 
Pannalal arises out of the following cits 
cumstances: 


Petitioner Pannalal had advanced a 
Ioan to one Ashraf Ali who. after the 
partition of the country, migrated to 
Pakistan leaving behind him three house 
properties in the town of Ajmer. Peti- 
tioner had obtained a decree on 2nd 
August. 1948, of Rs, 4.000/- with 3 per 
cent interest against Ashraf Ali from 
the court of the Sub Judge. First Class, 
Aimer, in Civil Suit No, 436 of 1948. 
On 12th of September 1949. the peti- 
tioner registered his third party claim 
with the Assistnat Custodian of the erst- 
while State of Aimer for the payment 
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of the decretal amount and the same 
was registered vide the letters of the 
Assistant Custodian (Annexure 2 and 
Annexure 3) dated 24th of July. 1951 
and 2ist of September, 1951, respective- 
ly. Thereafter it so appears that the 
Assistant Custodian did not take any 
proceedings to pay off the claim of the 
petitioner as registered with him under 
Rule 22 of the Administration of Eva- 
cuee Property (Central) Rules, 1950. It 
is alleged that the properties of the eva~ 
cuee which vested in the custodian were 
ultimately sold for Rs. 46,106/-. but the 
authorities did not care to discharge the 
decretal debt which was due to the peti- 
tioner from the evacuee. Petitioner 
made various representations to the au- 
thorities concerned to expedite the pay- 
ment of the decretal debt. but to his 
dismay those representations did not 
bear any fruit. A reply was received 
from Shri T. N. Mathur Accounts Off- 
cer of the Regional Settlement Commis~< 
sioner Rajasthan, Jaipur vide his letter 
No, RSCR/AO (C)/Acctts)'Third party 
claim/68/10398 wherein it was mention- 
ed that the claim of the petitioner was 
receiving attention of the department. 
This letter has been placed on the re- 
cord as Annexure 6. Thereafter, peti- 
tioner’s counsel wrote letter to the Re- 
gional Settlement Commissioner. Jaipur, 
requesting him to expedite the matter 
and to that letter a reply was received 
once again from the same officer vide 
letter dated 8th November. 1968 (An- 
nexure 8) expressing that the matter 
was receiving his attention. But the 
grievance of the petitioner is 
action was taken by the Assistant Re- 
gional Settlement Commissioner who 
was functioning as a custodian also. 
When upto 1970 the petitioner did not 
receive any satisfactory reply from the 
office of the Assistant Settlement Com- 
missioner, Rajasthan Region. Jaipur, who 
had promised to laok into the matter, a 
letter was again addressed to Shri N. B. 
Gorwaney who was then Assistant Set- 
tlement Commissioner, Rajasthan Re- 
gion, reminding him of the promise 
made by him. In reply to that letter 
Shri Gorwaney wrote back to the peti- 
tioner that the aforesaid three proper- 
ties belonging to the evacuee have al- 
ready been disposed of and the sale 
proceeds thereof have constituted part 
of the compensation pool which vests in 
the Central Government and that the 
Custodian had no jurisdiction to make 
payment out of the compensation pool 
to satisfy the petitioners claim. 


2. It is averred by the petitioner 
that under the law the Assistant Settle- 
ment Commissioner, Jaipur. was also 
exercising the powers of the Custodian 
and as such he was under an obligation 
to discharge the liabilities of an eva- 
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cuee under the provisions of Section 10 
(1) read with Section 10 (2) (m) of the 
Administration of Evacuee Property Act, 
1950 (hereinafter called the Act). Have 
fing failed to get his money from the 
Custodian, after trying for a long period 
of 21 years. the petitioner was compel< 
led to knock the doors of this Court by. 
invoking the extraordinary jurisdiction 
under Article 226 of the Constitution and 
has prayed that by issuing an appro- 
priate writ, order or direction. the rese 
pondents may be asked to pay the 
amount of Rs, 7,000/- to the petitioner 
under the decree passed by the Sub- 
Judge. Ajmer. with 3 per cent futura 
interest thereon. 


3. The petitioner has impleaded 
the Union of India, the Regional Settle- 
ment Commissioner, Jaipur and the Cus 
todian of Evacuee Property. Jaipur as 
the respondents, but none of the res» 
pondents cared to appear before this 
Court and file the reply to the petition, 


4. On 8th of August. 1972, when 
the case came up for hearing before 
this Court, Dr. S, K. Tewari, who res 
presents the Union of India. was direct- 
ed to let this Court know whether the 
Custodian has any funds with him out 
of which the decree of the petitioner 
could be satisfied. The learned Deputy 
Government Advocate. even after three 
adjournments. could not supply any in= 
formation to this Court. 


5. The question that arises “for 
the determination of this Court is whe- 
ther the Custodian is under a statutory 
obligation to pay the decretal debt of 
the petitioner, especially when the third 
party claim of the petitioner was duly 
registered with the Custodian with the 
copy of the Civil Court decree obtained 
by him in the year 1949. Ex, 2 and Ex. 3 
go to show that the Custodian had re- 
gistered the claim of the petitioner, but 
thereafter he did not pass any order 
whether the claim was a valid claim or 
not, nor did he reject the petitioner’s 
claim. Under Section 10 (2) (m) of tha 
Act read with Rule 22 of the Rules, be= 
fore the section was amended and the 
rule was deleted, it is clear that the 
Custodian had a power to discharge the 
debt of the evacuee if such a debt was 
registered with ae and was found to 
be genuine. an Amending Act No. 
91 of 1956. Section 10 (2) (m) was am~ 
ended by the Legislature and conses 
quently Rule 22 was deleted, but even 
thereafter the position of a third party 
claim was not in any manner affected, 


6. The vires of the Amending 
Act. whereby Section 10 (2) (m) was am~ 
ended. was- challenged before the 
Supreme Court. but the Supreme Cour? 
held that the power of the Custodian to 
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pay the evacuee’s debt is not affected 
because of the amendment of clause (m) 
which specifically authorised the Custo- 
dian to pay debts of the evacuee and 
the consequential deletion of Rule 22 of 
the Rules framed under the Act by 
which a machinery was provided for 
exercising that power as this power still 
vests in the Custodian by virtue of the 
provision of Section 10 (2) (m) read with 
Section 10 (1) of the Act. (See Raja 
Bhanu Pratap Singh v. Assistant Cus- 
todian, E. P.. Bahraich, AIR 1966 SC 
245.) Their Lordships of the Supreme 
Court in this connection observed as 
follows: 


“The power 
Section 10 (2) is not merely a power to 
manage on behalf of the evacuee so as 
tc authorise the Custodian merely to 
recover and collect the assets of the eva- 
cuee. but to discharge his obligation as 
well. Having regard to the diverse 
clauses in sub-section (2). the power to 
administer for purposes mentioned, in~ 
cludes the power to pay such debts 
which in the opinion. of the custodian 
are binding upon the evacuee.” 


7. However, the Court was of 
opinion that the decree of a Civil Court 
was not decisive of the question whe- 
ther a person making a claim was en~ 
titled to the money claimed by him. `If 
was for the Custodian to determine whe- 
ther the decree holder was entitled to 
get that money or not. In view of these 
findings of the Court. it was necessary 
for the custodian when the claim was 
laid before him to find out whether the 
decree passed against an evacuee did 
entitle the decree-holder to receive the 
decretal amount from the Custodian 
under Section 10 (1) read with S. 10 (2) 
(m) and (n). In the present case, the 
Custodian. after registering the peti- 
tioner’s claim, did not pass order either 
way which shows that the Custodian by 
his conduct because he did not reject 
the claim. had accepted the claim of the 
petitioner. but he did not take care to 
discharge the obligations which devolved 
on him by virtue of being a Custodian 
of the property of an evacuee against 
whom a decree was obtained by the 
petitioner. 


8. In 1954 the Displaced Persons 
{Compensation and Rehabilitation) Act, 
1954, came into force and by virtue of 
the order issued by the Ministry of Re- 
habilitation being S. R. O. 816 dated 6th 
of April. 1955. published in the Gazette 
of India Part II. Section 3 dated 16th 
April, 1955, all the properties declared 
to be evacuee properties were transfer- 
red to the Government of India and 
thereafter vested in the Central: Govern- 
ment. The Assistant Regional Settle- 
ment Commissioner. Jaipur took shelter 
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to administer under 


ALR. 


under this transfer of evacuee proper- 
ties to the Central -Government and 
finally wrote back to the petitioner (vide 
Annexure 14) that the sale proceeds of 
the evacuee’s immovable properties form 
part of the compensation pool which 
under the provisions of the 1954 Act 
vested in the Central Government and, 
therefore, the Custodian had no juris- 
diction to make payment out of the 
compensation pool to satisfy the peti- 
tioner’s claim. 
9. In N. S. Guiral v. Custodian 
of Evacųge Property. AIR 1968 SC 457 
is question arose whether after the 
evacuee properties got vested in the Cen- 
tral Government by virtue of notification 
under Section 12 of the 1954 Act any 
power was still left with the Custodian 
to discharge the claim of the third party 
registered with the Custodian. The 
Supreme Court was of opinion that the 
Custodian can pass an order under Sec- 
tion 10 (2) (m) read with Section 10 
(1) of the 1950 Act to pay the third party. 
claim out of the moneys lying with him 
on the date the properties vested in the 
Central Government under the notifica- 
tion under Section 12 of the 1954 Act. 
In view of the aforesaid finding of the 
Supreme Court, though it was recorded 
in different context, it can safely be 
held that if the Custodian has in his 
possession any amount, then by virtue 
of the provisions of Section 10 (2) (m} 
read with Section 10 (1) of 1950 Act he 
can pay the claim of the petitioner out 
of that fund provided the is satisfied 
that the claim of the petitioner is 


genuine, : 
10. The provisions of Section 10 
(2) (m) which specifically empowered 


the Custodian to discharge the debts of 
an evacuee have now been amended and 
consequently Rule 22 which leid down 
the procedure for discharging the debts 
has been deleted. but this amendment in 
a statute cannot affect the claim of the 
petitioner as the amendment is not re- 
trospective and would not in any manner 
affect the claim that had been registered 
with the Custodian as far back as in the 
year 1951. Andhra Pradesh High Court 
in Vadapalli Sattaiah v. Custodian. Eva- 
cuee Property. Govt. of A. P.. Hydera- 
bad, AIR 1961 Andh Pra 477 held thet 


.the amendment of Section 10 (2) (m) by 


Section 4 of the Administration of Eva- 
cuee Property (Amendment) Act (91 of 
1956) and the consequent deletion of 
Rule 22 of the Administration of Eva- 
cuee Property (Central) Rules. 1950 is 
not retrospective in operation. Hence 
where a third party claim for a decretal 
debt against an exacuee is registered 
with the custodian prior to the coming 
into force of the Amendment Act. the 
decree-holder’s right to get the pay- 
ment from the funds still lying with the 
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Custodian is not in any manner impaired 
by the Amendment Act of 1956. The 
petitioner is, therefore. entitled to have 
his claim satisfied out of the funds. if 
any. lying with the Custodian even after 
the immovable properties of the eva- 
cuees were transferred to the Central 
Government under the provisions of the 
1954 Act read with the ‘notification issued 
thereunder by the Government of India. 


ii. It is true that no direction tQ 
pay off the debts of the petitioner can 
be issued to the Government of India 
from the compensation pool that vests 
in the Central Government, but as ob- 
served above the claim of the petitioner 
is not in any manner affected by en- 
acting the 1954 Act and thereby trans- 
ferring the immovable properties of the 
evacuees to the Central Government by 
issuing notification under Section 12 of 
the 1954 Act. The petitioner is still 
entitled to get payment from the funds 
which are still lying with the Custodian 
as I find that only the immovable pro- 
perties were transferred to the Central 
Government under notification issued 
under Section 12 of 1954 Act to consti- 
tute the compensation pool. In these 
circumstances the petitioner is entitled 
to the relief sought by him. 


12. The writ petition ís. there- 
fore, allowed, and a direction be issued 
to respondent No. 3 to pay the decretal 
debt of the petitioner out of the funds, 
if any. still held by him as a Custodian. 
The petitioner. shall get his costs from 


respondent No. 3. 
Petition allowed. 





AIR 1973 RAJASTHAN 153 (V 60 C 45) 
vV. P. TYAGI, J. 

Balumal and another, Petitioners v. 

8. P. Chandani and others, Respondents. 


Civil Writ Petn. No. 1120 of 1972, 
D/- 31-10-1972. 


Index Note :— (A) Arbitration Act 
(1940), Section 31 — To whom applica- 
tion lies. 


Brief Note:— (A) An application 
under S. 31 to make the award a rule of 
the court. can be made only to the Civil 
Court and not to the revenue Court 
(when the matter is referred to arbitra- 
tion privately by the parties without the 
intervention of the revenue Court), AIR 
1949 All 360 and 1962 All LJ 918 and 
AIR 1962 Him Pra 10. Relied on. 

j (Paras 9. 10, 12) 
Cases Referred: Chronologicał Paras 


AIR 1967 J & K 120 = 1967 Kash 
LJ 251. Shahdad M. I. v. Mohd. 
Abdullah Mir 
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AIR 1966 Mys 5 (1965) 1 Mys 
LJ 329, Narayan Nagappa Hegde 
v.. Shankar Narasimha -Bhatta 

1962 All LJ 918 = 1962 All WR 
(AC) 801, Manshoor Ullah v, 
Bashir Uddin . 

AIR 1962 Him Pra 10. Jai Singh 
v. Mangtoo . a 

ATR 1949 All 360 = 1947 All LJ 
594, Bithal Das Khanna v. Shri 
Nath Das Khanna 3, 5.6, 10 

AIR 1944 Mad 139 = 56 Mad LW 
683, Rajah of -Venkatagiri v. 
Shaik Mahboob Saheb 

11881-82) 9 Ind App 174 = 12 
CLR 361 (PC). Rajah Nilmoni 
Singh Deo Bahadoor v. Tara Nath 
Mookeriee 3.10 

_ _M, B. L. Bhargava and S. R. Bhan- 

dari, for Petitioners; L. R. Mehta and 

U. C. Mehta, for the Respondents Nos. 3 

and 4. 

ORDER:—— Balumal and Suresh 
Kumar have filed this writ petition under 
Art. 226 of the Constitution challenging 
the order of the Sub-Divisional Officer, 
Jodhpur, dated Ist of May, 1972, where- 
by a preliminary objection of the peti- 
tioners to challenge the jurisdiction of 
that Court to entertain the prayer of 
the arbitrators to make their award the 
tule of the Court was rejected. 


2. The facts giving rise to this 


3,10 


3.6 
3,7 


3,20 


- litigation are. in a nutshell, as follows: 


Petitioners entered into a partner- 
ship agreement with respondent No. 3 
Dr. Khetlakhani in an agricultural pur- 
suit and it is‘alleged that as a result of 
that partnership certain lands in village 
Manakleao were purchased by the part- 
ners and some machinery, including the 
pumping set. was installed on the well 
in the said lands. The partners also took 
loan from the bank and made certain 
constructions on the lands for the pur- 
pose of carrying on their agricultural 
operations. After some time. serious 
controversies arose between the part~ 
ners and the dispute arising amongst 


.them was referred to three arbitrators, 


namely. Shri J. P. Chandani, Swami 
Chandangir and Shri Daulatram. Refer- 
ence was, however, made to the arbitra- 
tors out of Court. It is alleged that out 
of the three arbitrators only two arbi- 
trators proceeded to resolve the dispute 
and an award was given by them which 
was submitted in the Court of the Sub- 
Divisional Officer, Jodhpur. under Sec- 
tion 31 of the Arbitration Act of 1940, to 
make the award a rule of the Court. 
The petitioners raised a preliminary ob- 
jection that the revenue Court had no 
jurisdiction to entertain any application 
made by the arbitrators to pass a decree 
on the basis of the award as. according 
to the petitioners. such proceedings can 
be entertained only by the Civil Court 
and not by a revenue Court. This pre~ 
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liminary objection was disposed of by 
the learned Sub-Divisional Officer by his 
order dated 1st of May. 1972. The learn- 
ed Sub-Divisional Officer was of the view 
that as the dispute related to the agri- 
cultural lands the revenue Court had 
fiurisdiction to entertain an application 
under Section 31 of the Arbitration Act. 
This order of the Sub-Divisional Officer 
has been impugned by the petitioners, 
mainly, on the ground that if an award 
is given by the arbitrators on a refer- 
ence made privately by the parties, then 
it is only the Civil Court that can pass 
a decree on the basis of such an award. 
The revenue Court. according to the 
petitioners, has no jurisdiction to enter- 
tain any such application filed under 
Section 31 of the Act. 


3. Mr. Lekh Raj. appearing on 
behalf of the respondents, however, con- 
tested this petition and the ground ad- 
vanced by him is that for the purpose of 
deciding an application under Section 31 
of the Arbitration Act the revenue Court 
should be treated as a Civil Court and 
in support of this argument he placed re- 
liance on Rajah Nilmoni Singh Deo 
Bahadoor v. Taranath Mookerjee. (1881- 
82) 9 Ind App 174 (PC); Narayan Nag- 
appa Hegde v. Shankar Narasimha 
Bhatta. AIR 1966 Mys 5 and Rajah of 
Venkatagiri v. Shaik Mahaboob Saheb, 
AIR 1944 Mad 139. Mr. 
pearing on behalf of the petitioners, on 
the other hand, cited Bithal Das Khanna 
v. Shri Nath Das Khanna, AIR 1949 All 
360; M. I. Shahdad v. Mohd. Abdullah 
Mir, AIR 1967 J & K 120; Jai Singh v. 
Mangtoo, AIR 1962 Him Pra 10 and 
Manshoor Ullah v. Bashir Uddin. 1962 
All LJ 918 to canvass the point that the 
revenue Court cannot take any proceed-~ 
ings under the Arbitration Act unless 
the dispute is referred to arbitration 
under Section 69 of the Rajasthan Land 
Revenue Act of 1956. and since this dis- 
pute was referred to the arbitration by 
@ private understanding between the 
partners, the award if at all it is a valid 
award. cannot be made the rule of tha 
Court by a revenue Court, 


4, Section 31 (1) of the Arbitra~ 
tion Act lays down that subject to the 
provisions of this Act. an award may 
be filed in any Court having jurisdiction 
in the matter to which the reference 
relates. The word ‘Court’ has also been 
defined by this Act fn Section 2 (c) and 
the definition reads as follows1 


“2 (©) ‘Court? means a Civil Court 
having jurisdiction to decide the ques- 
tions forming the subject-matter of the 
reference if the same had been the sub- 
jJect-matter of a suit, but does not, ex- 
cept for the p&urpose of arbitration pro~ 
ceedings under Section 21, include a 
Small Cause Court.” 
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Bhargava. ap- 


ALB 


5. The argument of Mr. Bhargava 
is that if Section 31 (1) of the Arbitras 
tion Act is read with the definition of 
a ‘Court’ then it is only the Civil Court 
thet has a jurisdiction to entertain an 
application under Section 31 and to make 
the award a rule of the Court. A 
similar question was agitated before the 
Allahabed High Court in ATR 1949 All 
360 and the learned Judge made the 
following observations while deciding tha 
controversy raised before him: 

“I have no hesitation to say that 
the expression ‘Civil Court’ as used in 
Section 2 (c), Arbitration Act. 1940. does 
not include the revenue Court. The posis 
tion thus is that the revenue Courts 
cannot deal with awards made without 
the intervention of the Court or arbitras 
tions with the intervention of a Court 
as regards matters not before them in 
any pending case. By virtue of the sav= 
ing provisions contained in Sections 46 
and 47, Arbitration Act, 1940. they can, 
however. deal with awards made through 
their intervention in cases pending RA 
fore them. There are provisions in 
U. P. Land Revenue Act, 1901, which 
indicate that where an award has been 
made without the intervention of the 
Court. revenue Courts will act upon ff 
although they may not go through the 
ane of passing a decree in terms 
of it? 


6. This very question came for 
the consideration of that very High Courf 
fn the year 1962 and the learned Judge 
who decided that case in 1962 All LJ 
918 concurred. with the view expressed 
by the learned Judge in AIR 1949 AN 
360. In. that case the dispute related 
to the zamindari property and there the 
dispute was referred to the arbitrators 


who gave their award. The dispute was. 


between two brothers. One of the 
brothers filed the award in the Civil 
Court but the other brother raised an 
objection that the Court had no jurls= 
diction to pass a decree in terms of the 
award as the matter related to zamin= 
dari property which was within the ex= 
clusive jurisdiction of the revenue Court 
The matter ultimately came to the High 
Court which held that the Civil Court 
had jurisdiction. The High Court dise 
tinguished between a case where a diss 
pute between the parties is already; 
pending in a Court and one where no 
such dispute exists. The learned Judge 
held that in the latter case the parties 
have a right to refer any matter to arbi- 
tration but the power to enforce the 
award vests in the Civil Court alone, 
This view was overruled by the Court 
that the jurisdiction to enforce the 
award depended upon the subject-matter 
of the dispute. While upholding ' the 
view expressed by the learned Judge 
fin ATR 1949 All 360 one more argument 
was advanced by the learned Judge in 
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`a reason in support 
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this latter case and he expressed his 


reasoning as follows: 


-"I respectfully agree, and may add 
of the principle 
enunciated by the Bench. The right to 
enforce an award passed by an arbitra- 
tor on an agreed reference between the 
parties is a civil right which can be 
granted only by the Civil Court. As 
pointed out by the Division Bench, the 
Revenue Court has no jurisdiction to en- 
force such a right. But the position is 
quite different where a dispute is actual- 
ly pending before the Revenue Court. 
In such a case. that Court alone has the 
furisdiction under Section 31 of the 
Arbitration Act to enforce an award 
made on a reference to arbitration with 
or without the intervention of the 
Court.” 

We The view expressed by the 
Allahabad High Court has been followed 
by the Himachal Pradesh in AIR 1962 
Him Pra 10. 

8. A similar dispute had come be= 
fore this Court also but the learned 
Judge while deciding: that dispute and 
after taking into consideration the pro- 
visions of the definition of ‘Court’ and 
Section 31 (1). directed hi lf to a 
little different aspect of the question and 
held that if the property is a composite 
property, then in that event it is only 
the Civil Court that can take cogni- 
zance of an application under Section 31 
of the Arbitration Act. 1940. The re- 
venue Court. according to that judgment 
was not competent to grant any relief 
as the properties involved were non- 
agricultural. This decision of this Court 
does’ not directly 
versy raised in the present case and, 
therefore, is of little avail to learned 
counsel for the respondents. 

9. This controversy can be looked 
at from other angle also. The revenue 
Courts exercise their jurisdiction in res- 
pect of matters falling within the pro~ 
visions of Chapter XV of the Rajasthan 
Tenancy Act of 1955. Section 207 is a 
relevant provision of law which deals 
with the jurisdiction of the revenue 
Courts and it lays down that all suits 
and applications of the nature specified 
in the Third Schedule shall be heard 
and determined by a revenue Court 
which means that only those suits and 
applications which have been enumerat- 
ed in the. Third Schedule of the Act 
shall be entertained and decided by the 
revenue Court. Part 2 of Sch. III which 
deals with the applications does not 
make a mention of any application 
which may be filed before the revenue 
Court under the provisions of the Arbi- 
tration Act. 1940. There is. however, 
one exception to this question of juris- 
diction. of the revenue Court and it is 
dealt with by the lew-makers in Sec- 


` Balumal v. J. P. Chandani (V. P. Tyagi JJ 


reasolve the contro- 


[Prs. 6-11] Raj. 155 


tion 69 of the Rajasthan Land Revenue 
Act. 1956. read with Section 47 of the 
Arbitration Act, 1940. If some dispute 
is pending before a revenue Court and 
if that dispute is referred through the 
intervention of the revenue Court to 
arbitration, then in that event the ap- 
plication under Section 31 of the Arbi- 
tration Act relating to that dispute shall 
be made in. the revenue Court. Sec- 
tion 207 of the Rajasthan Tenancy Act 
does not confer any jurisdiction on the 
revenue Court to entertain and deter- 
mine an application made under C= 
tion 31 of the Arbitration Act and as suchi 
it is difñcult for me to hold that ap- 
plication under Section 31 to make the 
award a rule of the Court can be made 
to the revenue Court when the matter 
was referred to arbitration privately by 
the parties without the intervention of 
the revenue Court. 


10. Learned counsel for the re- 
spondents referred to the Privy Council 
decision in (1881-82) 9 Ind App 174 (PC) 
and the decisions of the Mysore High 
Court in AIR 1966 Mys 5 and Madras 
High Court in AIR 1944 Mad 139. Thèse 
decisions do not relate to the disputes 
arising out of the Arbitration Act. The 
Privy Council ruling was referred be- 
fore the Allahabad High Court in AIR 
1949 All 360 but the learned Judge. after 
discussing the facts of that case, rightly 
distinguished it. I agree with the view 
taken by the learned Judge of the 
Allahabad High Court that this judg- 
ment has no direct bearing on the ques- 
tion to be decided by that Court. The 
word ‘Court’? which shall be read as a 
Civil Court, as used in Section 31 of the 
Arbitration Act, shall be read in con- 
tradistinction with the revenue Court or 
the military Court or criminal Court, 
“Revenue Court” has been defined in 
Section 5 of the Code of Civil Procedure. 
According to this definition. “revenue 
Court” means a Court having jurisdic- 
tion under any local law to entertain 
suits or other proceedings relating to the 
rent, revenue or profits of land used for 
agricultural purposes. but does not ine 
clude a Civil Court having original jurise 
diction under this Code to try such suits 
or proceedings es being suits or pro= 
ceedings of a Civil nature, 


11. The Rajasthan Tenancy Act? 
also defines “Revenue Court” in S. 5 (35). 
This definition is little wider than the 
definition of “Revenue Court” given in 
the Code of Civil Procedure .and it says 
that “Revenue Court” shall mean a 
Court or an officer having jurisdiction to 
entertain suits or other proceedings Te= 
lating to agricultural tenancies. profits 
and other matters connected with land 
or any right or interest in land. wherein 
such Court or officer is required to ari 
judicially: it shall include the Board and 
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every member thereof, a revenue appel- 
late authority, a Collector, a Sub-Divi- 
sional Officer, an Assistant Collector, a 
Tehsildar or any other revenue officer 
while so acting. 


12. According to this definition, a 
Court established as a revenue Court 
under the Revenue Laws can entertain 
suits or proceedings relating to agricul- 
tural tenancies, profits and other matters 
connected with land or any right or in- 
terest in land but this definition shall 
have to be read subject to the provisions 
of Section 207 of the Rajasthan Ten- 
ancy Act which specifies the matters 
which can be taken cognizance of 
by the revenue Courts and such mat- 
ters have been specified in the Third 
Schedule. Therefore. in order to see 
whether revenue Court which comes 
within the definition of this term as 
given in the Rajasthan Tenancy Act or 
in the Code of Civil Procedure can enter- 
tain an application about making an 
‘award of an arbitrator a rule of the 
Court though that dispute which has 
been adjudicated by the arbitrators may 
relate to agricultural land. we shall have 
‘to refer to the provisions of Sch, III and 
if that matters does not fall in any of 
the items mentioned therein. then I very 
much doubt about the competence of the 
revenue Court to take cognizance of such 
a matter. In this view of the state of 
law. I am definitely of the opinion that 
an application could be filed by the arbi- 
trators seeking to make their award a 
tule of the Court only in a Civil Court 
having jurisdiction to entertain such an 
application. 

13. The writ petition is, therefore, 
allowed. The impugned order passed by 
the Sub-Divisional Officer, Jodhpur dated 
ist May. 1972. is hereby quashed. No 


order as to costs. 
Petition allowed. 








AIR 1973 RAJASTHAN 156 (V 60 € 46) 
JAGAT NARAYAN. C. J. 

M/s. Jupiter General Insurance Co. 
Ltd.. Petitioner v. M/s. Dhandhiya 
Jwellers Jaipur. Respondent. 

Civil Revn. No. 108 of 1972, DJ- 13-9- 
1972 against order of Sohan Raj Kothari, 
Addl. Dist. J. No. 1. Jaipur, D/+ 13-12- 
1971. : 

Index Note:— (A) Civil P. C., Ss, 77 
and 75 — Letter of request. 

Brief Note:-— (A) Court in India has 
power to issue letter of request to any 
person other than Court to examine wit- 
ness in U. S. A. AIR 1971 SC 61, Rel. 
on. : 


JP/BQ/F654/72/MVI 





J. G. Insurance Co. 





v. Dhandhiya J wellers 


This power of Court fs not subject 
to any reciprocal agreement between the 
Governments but the letter .must. be 
issued in accodance with the procedure 
laid down in Govt. Letter. dated 4-11- 
1971. (Para 7} 
Cases Referred : Chronological Paras 
AIR 1971 SC 61 = (1970) 3 SCC 

258, Filmistan Pvt. Ltd.. Bombay 


v. Bhagwandas Santprakash va 


P. C. Bhandari. for Petitioner; P. Ny 
Datt and K. N, Tikku, for Respondent. 

ORDER:— This is a revision applicas 
tion by the defendant M/s. Jupiter Gene+ 
ral Insurance Co, Ltd. against an order 
of the Additional District Judge No. 2 
Jaipur City. refusing to issue a commis+ 
sion for the examination of five witnesses 
residing in the United States of America, 

2. The relevant facts are these. 
The plaintiff M/s. Dhandhia Jwellers of 
Jaipur sent a parcel of precious stones 
from Jaipur to Florida Diamond Brokers 
Inc.. 467 Lincoln Road, Miami Beach, 
Florida through Mercantile National Bank, 
Florida. This parcel was insured for a 
sum of Rs. 17,000/- with the defendant 
and for a sum of Rs. 300/~ with the Post 
Office. 

3. The case of the plaintiff Is that 
the parcel was never delivered to the 
consignee but it was revealed on further 
enquiry that it was delivered to M/s. 
Jordon Marsh Co. Florida. The plaintiff 
thereupon claimed Rs. 17.000/- from the 
defendant. 

4, The defendant through its 
lawyer entered into correspondence with 
the Post Office, Florida. with Florida 
Diamond Brokers Inc., with M/s. Jordon 
Marsh Co. Florida, with the Indian 
Embassy in Washington and with Mers 
cantile National Bank, Florida. 


5. From this correspondence, fi 
appears that the information previously 
given by the Post Office that the parcel 
was delivered to M/s. Jordon Marsh Co. 
Florida. was incorrect and that the parcel 
was refused by Florida Diamond Brokers 
Inc. and was then lost. The case of the 
defendant is that as the parcel was actuals 
ly tendered to Florida Diamond Brokers 
Inc. its liability ceased. To prove this, 
it is necessary for it to examine the five 
witnesses who will be able ta prove the 
correspondence which has taken place be~ 
tween the plaintiff and these persons as 
well as between the defendant and these 
persons. 


6. The trial Court refused to issue 
commission for the examination of the 
witnesses on commission for the reason 
that there is no reciprocal arrangement 
between India and United States of 
America regarding examination of wit- 
nesses on commission and as such, Courts 
in India cannot compel the Courts in 
United States of America to execute any 
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commission. Nor any officer of a Court 
in India or even in the office in United 
‘States of America is competent to record 
evidence on commission in the absence 
of such arrangements. 

6 Te It was held by their Lordships 
œf the Supreme Court in Filmistan Pvt. 
Ltd. Bombay v. Bhagwandas Santprakash, 
AIR 1971 SC 61 tbat Section 77 read with 
Section 75 empowers Court to issue 
letter of request to any person other 
than Court to examine witnesses resid- 
ing at any place not within India and this 
power is not subject to any reciprocal 
agreement between the Governments. In 
the case before their Lordships of the 
Supreme Court the question as to whe- 
ther evidence can be taken on oath under 
the above procedure was left open. The 
defendant has. however, filed a -letter 
from the Government of India, Ministry 
of External Affairs, New Delhi, dated 4th 
November, 1971. which runs as follows: 


“To 
Shri Jugal Kishore Gupta 
Advocate Jaipur 4 
“Sir. 
I am directed to refer to your letter 
dated 19th October, 1971 on the subject 
mentioned above and to say no recipro- 
eal arrangements are required with fore~ 
ign Governments for examination of wit- 
nesses on commission in civil cases. 

2. The normal procedure of corres= 
pondence is through diplomatic. channels. 
Such letters of request are sent by the 
Indian Courts through the State Govern- 
ments to the Ministry of External Affairs. 
After due scrutiny in the Ministry and 
ensuring that letters of requests are in 
the prescribed forms. such requests are 
forwarded to foreign Courts through the 
Indian Missions of the countries concern- 
ed for execution. The commission fees 
for execution of such letters of requests 
are deposited in the Indian Courts by 
the parties concerned and all the State 
Governments in India are already aware 
of the procedure. You may. therefore, 
request the Court concerned to ascertain 
the procedure from the State Govern- 
ment by quoting our two circular letters 
No. F22(2)-Cons/58(Dal/69/1/96) dated the 


8th June. 1960 and No, F441(16)/66 dated ` 


the 20th July, 1966 addressed to all State 
Governments. The Government of India, 
however. have not entered into recipro- 
cal arrangements with any foreign coun- 
try including the U. S. A. in this respect 
so far and such letters of requests are 
generally executed by the foreign Gov- 
ernments as a matter of international 
courtesy and vice-versa.” 


If the above procedure is followed and 
evidence is recorded by a Court in the 
United States of America it will be re- 
corded on oath. Of course the letter of 
request for commission will not be issued 
to the Court in the United States of 


Ramswarup v. State (C. M. Lodha J.J 
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America. It will be issued in accordance 
with the procedure laid down in the 


above letter. 

8. A preliminary objection was 
taken by Mr. P. N. Datt that the quesa 
tion is a discretionary one and -there can 
be no interference in revision. In this 
particular case. the trial Court did not 
issue commission or a letter of reques# 
on the ground that it had no jurisdic< 
tion to do so. A question of jurisdiction, 
therefore. arises in the present case. The 
preliminary objection has thus no force, 

9. I accordingly. allow the revis 
sion application. set aside the order of 
the trial Court and direct it to issue a 
letter of request in accordance with the 
procedure laid down in the letter from 
the Government of India, Ministry of 
ae Affairs, dated 4th November 


Revision allowed: 





AIR 1973 RAJASTHAN 157 (V 60 C 47) 
C. M. LODHA. J, 

Ramswarup. Appellant v. The Stake 
of Rajasthan. Respondent. 

Second Appeals Nos, 134 and 135 of 
1971. D/- 9-9-1971 against order of G. D. 
Gupta, Dist. J. Aimer, D/- 6-11-1970. 

Index Note:— (A) Civil P. C. (1908), 
O, 41, R. 22 — A time barred appeal 
cannot be treated as a cross-objection 
particularly when the right to file cross- 
obiections had not accrued at the time 
of filing the appeal. AIR 1944 Pesh 7, 
Rel. on. (Paras 6, 7) 
Cases Referred: Chronological’ Paras 
AIR 1970 Raj 234. Ram Kripal v. 

Radhey Shyam 3. 5 
ATR 1955 Puni 190. Nripjit Kaur 

v. Satinder Singh 4 
AIR 1944 Lah 76 =- 213 Ind Cas 

278 (FB), Labhu Ram v, Ram 


Pratap 2, 4 
AIR 1944 Pesh 7 = 1944 Pesh LJ 

7. Mohd. Sarwarkhan v. Ghafoor 

Beg 5. & 


3. 

(1936) 164 Ind Cas 935 = 62 Cal 

LJ 139, Ram Krishna Bera v. 
Beioy Kumar Addya . 

AIR 1934 Lah 273 = 36 Pun LR 
67. Mihan Singh v. Tilak. Ram 
AIR 1925 Lah 57 = 79 Ind Cas 132. 
Bhagat Ram v. Raghbar Dial B 

AIR 1922 Lah 423 = 67 Ind Cas 
478. Bawa Singh v. Thakur Singh 2 
5. K. Keshote. for Appellant; M. L, 
Shrimal. Addl, Govt. Advocate. for Rese 
pondent, 


JUDGMENT:— Only one 
question is involved in both these appeals 
and. therefore, they can conveniently be - 
disposed of a single judgment. The. 
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identical . 
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plaintiff Ramswarup filed two suits for 
recovery of money alleged to be due to 
him from the State of Rajasthan on the 
basis of certain work contract granted to 
him. Both these suits were decreed in 
part. Consequently. both the parties 
filed appeals in the Court of the District 
Judge. Aimer. It is not disputed that 
the appeals filed by the plaintiff were 
barred by limitation. and consequently 
the plaintiff filed applications under Sec- 
tion 5 of the Limitation Act for excusing 
the delay. The applications under Sec- 
tion 5 of the Limitation Act were dis- 
missed on 13-8-70. Notices in the appeals 
filed by the State of Rajasthan were 
issued on 31-7-1968 and were served on 
the plaintiff on 18-8-1968. On 28-8-1968 
the plaintiff filed applications under Sec< 
tion 151 of the Civil P., C. praying that 
the appeals may be treated as cross-ob- 
jections under Order 41, Rule 22, Civil 
P. C. From the  order-sheets of the 
lower appellate Court it appears that the 
Court was not asked to decide these ap- 
plications and the cases were adjourn< 
ed from time to time for arguments on 
the applications under Section 5 of the 
Limitation Act. However. on 12-8-1970 
the plaintiff made fresh applications under 
Section 151. Civil P. C.. again praying 
that the appeals may be treated as cross- 
objections. These applications were dis- 
missed by the learned District Judge by 
his order dated 6-11-1970. By the same 
order the appeals were also dismissed 
as time barred. In these circumstances 
the plaintiff has filed these appeals, 


2. As already stated above, the 
only question for decision in these ap-« 
peals is whether the learned Distric# 
Judge was in error in refusing to trea 
the appeals filed by the plaintiff as cross- 
objections under Order 41, Rule 22. Civil 
P. C.? Learned counsel for the appel- 
lant has relied upon the following autho- 
tities in support of his contention that 
they can. be so treated.— 


Bawa Singh v. Thakur Singh, AIR 
1922 Lah 423; Bhagat Rai v. Raghbar Dial, 
AIR 1925 Lah 57; Mihan Singh v., Tilak 
Ram. AIR 1934 Lah 273; Labhu Ram v. 
Ram Pratap. AIR 1944 Lah 76; Smt 
Nripjit Kaur v. Satinder Singh. AIR 1955 
Punj 190. 


3. On the other hand the learned 
Additional Government Advocate has 
urged that the appeals filed by the plain- 
tiff in the Court below were clearly 
barred by time and the applications under 
Section 5 of the Limitation Act having 
been dismissed, there was no alternative 
left to the Court but to dismiss the same 
under Section 3 of the Limitation Act. 
‘He has further submitted that in the 
_facts and circumstances of the present 
vase the appeals filed by the plaintiffs 
could not have been treated as cross= 


Remswarup v. State (C. M. Lodha J.) 


A. L Bi 


obiections. Jm support of his contention 
he bas relied upon,— 


- Mohd. Sarwar Khan v. Ghafoor Beg, 
AIR 1944 Pesh 7; Ram Krishna Bera v 
Beioy Kumar Addya. (1936) 164 Ind Cas 
935 (Cal); Ram Kripal v. ROBEY Shyam, 
AIR 1970 Rai 234. 


4. There is no doubt, that tha 
Lahore High Court and Punjab High 
Court have taken the view that 
where both the parties appealed from the 
same judgment and decree and the ap- 
peal of one of them is time-barred while 
that of the other is still pending, it is 
permissible to convert the time barred 
appeal into a cross-objection. However, 
it has been clearly mentioned in the full 
Bench case of the Lahore High Courf 
ATR 1944 Lah 76 that the right to submit 
cross-obiections accrues to a respondent 
as soon as an order is made issuing 
notice of the date of hearing of the ap- 
peal to him and the same cannot be pre- 
sented after the expiry of one month 
from the date of service of notice. 


5. In AIR 1970 Raj 234 it was 
observed that the stage for filing cross 
objections arises only after preliminary 
hearing when the Court directs the issue 
of notice to the respondent. It is only 
after that stage that the respondent can 
file cross-objections and insist on their 
hearing on merit. In AIR 1944 Pesh 7 the 
learned Judge examined this matter from 
the stand-point of Sec, 3, Limitation Act 
and came to the conclusion that the 
question is conclusively determined by 
the wordings of Section 3. Limitation Act, 
which provides that subject to the proe 
visions of certain later sections, an ape- 
peal, which is time-barred when pre- 
sented shall be dismissed. It was ob- 
served that when the legislature directs 
that the appeal shall be dismissed, it is 
not open to a Court. instead of dismissing 
the appeal, to treat it as cross-objections, 
In this view of the matter it was held 
that the time-barred appeal of the de- 
fendant before the District Judge should 
have been dismissed and not treated as 
cross-objections to the plaintiffs appeal. 


6. There is no direct case of this 
Court on the point-whether a time barred 
appeal can be treated as a cross-objec« 
tion in the appeal filed by the other 
party? After having carefully examined 
the case law on the point I have come to 
the conclusion that in the facts and cir- 
cumstances of the present case the Dis« 
trict Judge was right in refusing to con- 
vert the appeals filed by the plaintiff 
into cross-objections {as the right to file 
eross-objections) accrued to the plaintiff 
only after order had been passed in the 
appeals filed by the defendant to issue 
notice to the plaintiff In the present 
ease the plaintiff had admittedly filed ap- 
peals before the State filed cross appeals 
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and consequently on the date on which 
the appeals were preferred by the plain- 
‘tif, the right to file cross-objections had 
not accrued to him. If the appeals had 
been filed after the direction had been 
given in the appeals filed by the de- 
fendant to issue notice to the plaintiff 
there might have been a room for argu- 
ment that his appeals may be treated as 
eross~objections, but that argument is not 
open to the plaintiff in the present case. 
Then, again the applications which he 
made on 28-8-1968 for treating the ap- 
peals as cross-objections were not under 
Order 41. Rule 22, Civil P, C., but under 
Section 151, Civil P. C.. praying that in 
the alternative the appeals may be treat- 
ed as cross-objections, These applications 
were not even pressed at any stage and 
fresh applications were filed on 12-8-1970 
long after the expiry of 30 days from the 
date of service of notice of the defend- 
ants appeals on the plaintiff that the 
appeals may be treated as cross-objec- 
tions. These applications were not filed 
within thirty days of service of notice of 
the defendants appeals, 


7. I may also state here that I 
feel inclined to agree with the view 
taken in AIR 1944 Pesh 7. which takes 
notice of the impact of Section 3 of the 
Limitation Act. It may be noticed that 
fin one of the cases decided by the Lahore 
High Court and the Punjab High Court 
the attention of the learned Judges was 
drawn to Section 3 of the Limitation Act. 


However, so far as the present case is 


concerned I am of opinion that no case 
was made out for converting the appeals 
filed by the plaintiffs into cross-objec- 
tions and I do not see any adequate rea- 
son for interfering with the judgments 
and decrees of the Court below. 


8. The result is that I dismiss both 


the appeals. but in the circumstances of 
the case, I leave the parties to bear their 
own costs, 


9. ‘Learned counsel for the appel- 
fant prays for leave to appeal to Divi- 
sion Bench. However. in the facts and 
circumstances: of this case I do not con= 
sider it a fit case to grant leave. The 
prayer is disallowed. 

f Appeals dismissed, 


AIR 1973 RAJASTHAN '159 (V 60 C 48) 
V. P. TYAGI. J. 
Shiv Prasad and another. Appellants 
v. Smt. Tali Devi and others, Respondents, 
Ex. Second Appeal No, 4 of 1969. D/= 
{f1-8-1972. - 
Index Note:— (A) Civil P. C. (1908), 
S. 47 — Objection by the judgment-debtor 
that the property attached in execution 
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Shiv ‘Prasad v. Tali Devi (V. P. Tyagi J) 
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of the decree cannot be sold as he had no 
saleable interest therein falls within the 
four corners of S. 47. AIR 1962 Pat 416 
& AIR 1941 Pat 240. Followed. 
. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1962 Pat 410 = 1962 BLJR 16, 
Virendra Kishore Shrivastava v. 
Kesharinandan Prasad g 
AIR 1941 Pat 240 = 191 Ind Cas 
138, Kusum Kumari v. Firm Har= 
nath Rai Birijraj 8 

G. M. Lodha and D. N. Thanvi, for 
Appellants. ; 

JUDGMENT:— This execution second. 
appeal, filed by the judgment-debtors 
against the judgment of the District 
Judge, Jaipur District, Jaipur whereby 
the order passed by the Civil Judge, Jai- 
pur District, Jaipur dated 4-12-1967 was 
upheld, raises an important question 
whether the objection filed by the judg- 
ment-debtor that the property attached 
in the execution of the decree cannot be 
sold as the judgment-debtor had no 
saleable interest therein. is covered by 
the provisions of Section 47, Civil P. C, 
or not. 


2. Tt appears that the respondents= 
decree-holders obtained a decree against 
the appellants and in execution thereof 
two shops were attached and a proclama- 
tion of sale was issued by the Executing 
Court. The judgment-debtors raised a 
plea that they were not the owners of 
these shops and that their lease-hold 
rights in these two shops cannot be sold | 
in the execution of the decree against 
them. The learned Civil Judge dismissed 
the objections of the Judgment-debtors 
by writing a four line judgment. On ap- 
peal the learned District Judge raised an 
important question of law whether the 
objection raised by the judgment-debtors 


_ can be entertained by the executing Court 


under Section 47, Civil P. C. After hear- 
ing the parties. learned District Judge 
held that objection cannot be filed by 
the judgment-debtors under Section 47 
Civil P. C. as it does not relate to the 
execution, discharge or satisfaction of the 
decree. He therefore, rejected the appeal 
of the judgment-debtors. .It is in these 


circumstances that the judgment-debtors 
Pies this second appeal before this 
urt, : 


3. Section 47, Civil P. C. lays down 
that all questions arising out between 
the parties to the suit in which the decree 
was passed and relating to the execution, 
discharge or satisfaction of the decree, 
shall be determined by the Court execut= 
ing the decree and not by a separate suit, 
The contentions of the learned counsel 
for the appellants is that the objection 
raised by the judgment-debtors that their: . 
interest in the attached property are not 
saleable related to the execution of the 
decree and. therefore, the executing Courf 


160 Raj. [Prs. 1-2] 
‘should have entertained and decided their 
obiection. In support of this view learn- 
ed counsel placed reliance on Virendra 
Kishore Shrivastava v. Kesharinandan 
Prasad. AIR 1962 Pat 410 and Kusum 
Kumari v. Firm Harnath Rai Birijraj 
AIR 1941 Pat 240. 


4. In Kusum Kumari v. Harnath 
Rai Birijraj an objection was raised by 
the judgment-debtor about the sale of 
his land on the ground that it was a 
Government ghatwali tenure and there- 
fore not saleable. Learned Judges after 
hearing the parties held that the land 
-held by the judgment-debtor. was not 
liable to be attached and sold as the 
fudgment-debtor had no power of dis- 
posal and such an objection could cer- 
tainly be raised under Section 47, Civil 
[Procedure Code. 


. 5. In a subsequent case of Viren- 
dra Kishore. Srivastava v. Keshrinandan 
Prasad the question for the determination 
for the learned Judge was whether the 
petitioner judgment-debtor had any sale- 
able interest in the property on the date 
of vesting and whether such a question 
could be entertained under Section 47, 
Civil P. C. or it was a question which 
falls within the ambit of O. 1, R. 89 or 
90 of Civil P. C. The learned Judge was 
of the opinion that this question falls 
‘ under Section 47, Civil P. C. and there- 
fore. appeal would lie against the order 
of the Court deciding objections and the 
revision was not maintainable and it was 
on that ground that the revision filed by 
the aggrieved party was dismissed. 


6. I am in respectful agreement 
ywith the view taken by Patna Court that 
the question about the saleability of the 
fiudgment-debtors’ interest in a property 
attached in the execution proceedings. is 


corners of Section 47, Civil P. C. and, 
therefore. the Executing Court would be 
competent to decide this question treat- 
ing it as an objection raised by the judg- 
ment-debtor under Section 47, Civil P. C. 


T. For the reasons mentioned 
above. the appeal is allowed. The orders 
passed by the Civil Judge dated 4-12- 
1967 and of the learned District Judge 
dated 25-10-1968 are set aside and the 
case is remanded to the Executing Court 
to decide the objection of the judgment- 
debtors whether they are mere lessee and 
as such their interest cannot be sold in 
the execution of the said decree. 


i 8. Since nobody has appeared on 
behalf of the decree-holder therefore. I 
pass po order as to costs. 


Appeal allowed. 





Sohan- Lal v. Manohar- Ba (Kan ‘Singh JJ 


a question which falls within the four. 


A. I E. 
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KAN SINGH, J. 

Sohan Lal and another. Appellants v. 
Smt. Manohar Bai and others, Réspond< 
ents. 

Second Appeal No. 213 of 1966. D/- 
7-9-1972 against decree of R. D. Gattani, 
Dist, J. Bhilwara. D/- 27-1-1966. 


Index Note:— (A) Easements Act 
(1882), S. 15 — It is for the party claim- 
ing an easement to establish that it was 
enjoyed upto a period ending within two 
years next before the institution of the 
suit, (Para 14) 

Index Note:— (8) Easements Act 
(1882). S. 33 — If in a wall of only eight 
feet in length of an apartment of small 
dimensions an opening of 4’ x 24’ is closed 
then there is bound to be substantial 


diminution of air and light. (Para 20) 
Cases Referred : Chronological Parag 
AIR 1959 Raj 144 = 1959 Raj LW 

127, Dakhan Bai v. Dhanrai a? 
AIR 1952 Raj 1 = 1951 Raj LW 

461, Jamna Das v. Gulraj id 


AIR 1940 Oudh 197 = 1940 Oudh 
WN 267. Gajraj Singh v. Ram 
Sahai iw 
_ Hastimal, for Appellants; Sumdere 
chand. for Respondents. 

JUDGMENT:— This is a defendants’ 
second appeal arising out of an action for 
enforcement of certain rights of easement 
in respect of a ‘Medi’ (an apartment in 


the upper storey) and directed against the. 


appellate judgment and decree of the 
ae District Judge. Bhilwara dated 
7-1-1966. 


2. The parties were nions and 
were living at Bhilwara. The plaintiffs 
have their shop marked A in the site plan 
attached to the plaint. On the roof of 
this shop the plaintiffs have their ‘Medi’ 
marked B. On the back side of the shop 
is the ‘Gwadi’ or house of the defendants. 
It is plaintiffs’ case that their ingress to 
the ‘Medi’ lies through the defendants’ 
‘Gwadi’ from over the staircase marked 
E and the open space on the roof marked 
DH. The way is shown as MN in the 
map. The plaintiffs’ case further was 
that there was a door on the western side 
of the ‘Medi’ which abutted the open space 
on the roof DH. The plaintiffs proceed- 
ed to say that this door existed for the 
last 60 years and they were getting light 
and air to the ‘Medi’ through this open- 
ing also. Then the plaintiffs claimed that 
there was a spout in the ‘Medi’ from 
under the door and there were two spouts 
on the roof of the ‘Medi’ and the plain- 
tiffs had acquired easement of discharg- 
ing water through these three spouts. 
These spouts, according to the plaintiffs 
existed for almost 45 years or so. The 
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plaintiffs’ grievance : 
months before the filing of the suit the 
defendants had dismantled the staircase 
marked E and were raising construction 
upon the open roof; thereby the defend- 
ants had interfered with the plaintiffs’ 
right of passage and were threatening 
to frustrate their right to have light and 
air through the door by raising construc- 
tion as to close the same, Regarding the 
spouts they averred that they were also 
closed, The plaintiffs, therefore. prayed 


for an injunction restraining the defend~- 


ants from raising any construction just 
near the ‘Medi’ so as to close the door 
facing west and for a mandatory injunc~ 
tion commanding the defendants to con- 
tinue the passage for the ‘Medi’ as it was 
through the staircase and the open space 
on the roof. An injunction for restrain- 
ing the defendants from closing the spouts 
was also prayed for. 


3. The defendants denied the 
plaintifis’ claim in toto, They denied’ that 
there was any door in the plaintiffs’ 
‘Medi’ as alleged or that there was any 
passage or that they had any right of 
passage to the ‘Medi’ through the de- 
fendants’ house and the staircase. As re- 
gards the two spouts the defendants 
averred that formerly the ‘Medi’ was 
‘Kacha’ and there were no spouts at all 
but when the ‘Medi’ was made ‘Pucka’ 
some 16 to 17 years back during the ab- 
sence of the defendants they had con- 
structed the two spouts on the roof, They 
further stated that while reconstructing 
the ‘Med? the plaintiffs had opened a 
window at the height of 5 feet from the 
roof and the third spout was constructed 
at that very time. The defendants’ case 

rther, was that for the last 30 years 
the plaintiffs had no ingress to the ‘Medi’ 
through the defendants’ house, Then it 
was averred regarding light and air that 
the plaintiffs were getting sufficient light 
and air through the eastern door of the 
‘Medi’. 

4 The trial Court framed a num- 
ber of issues. It recorded the evidence 
of the parties and then held: (1) that 
there was a window on the western side 
of the ‘Medi’ and not'a door and further 
that the window existed for more than 
44 years; (2) regarding the right of pas- 
sage through the defendants’ property it 
was mentioned in sale deed Ex, 2 that 
this passage lay through the staircase. 
- However, at the time there was no stair- 
case and it was not clear from the evi- 
dence how many years before the in- 
stitution of the suit that staircase- was 
demolished; (3) there was a separate stair- 
case for access to the ‘Medi’ from the 
eastern side in the extreme corner of 
the southern wall of the plaintiffs’ ‘Medi’ 
and it opened on the main road. This 
passage was independent one and one 
need not pass over anybody else’s pro- 
perty in going to the ‘Medi’ from the 
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was that some 23. 


eastern side. This staircase on the eas- 
tern side existed since Samvat year 2004 
or 2005 and the plaintiff was using the 
same; (4) The plaintiffs had stopped using 
the - staircase at E since Samvat year 
2004 or 2005. The conclusion of the 
learned Civil Judge. may. in his own 
words, be put thus: 

“In view of the _ above facts even 
though the plaintiff had acquir e 
right of way through defendants’ Guadi 
by prescription, but the continuity of 
right of way is broken by plaintiff him- 
self for a considerable period from Samvat 
2005. The Section 38 of the Indian Ease- 
ments Act clearly provides that an ease- 
ment is extinguished when the dominant 
owner releases it. expressly or impliedly 
to the servient owner, Here the plaintiff 
has already constructed another staircase 
for the use of his Medi in Samvat 2005 
and the plaintiff is constantly using that 
staircase for the beneficial enjoyment of 
his property for a long time as his own 
witness Jawarilal says. In these circum- 
stances, the pre-existing right of way 
will be deemed to have been released 
either expressly or impliedly by the 
plaintiff and therefore it cannot be re- 
vived in this suit.” 

5. Regarding the easement of light 
and air through the window it was held 
that the easements had been perfected 
for more than 20 years as the window 
existed for not Jess than 44 years in any 
case, Further this was exercised for 
more than 20 years peaceably and with- 
out interruption. Thus, the right to re- 
ceive light arid air through the disputed 
window for the requisite period was 
found to have been established. Regard- 
ing the spouts the learned Civil Judge . 
held that their existence was proved only 
for 16 or 17 years at the most and, there- 
fore, it could not be said that the plain- 
tiffs had acquired the right of discharg- 
ing water through these spouts. The 
Court further found that the defendant 
had constructed his house upto the se- 
cond storey leaving the roof just con- 
nected with the disputed window over 
a mo construction had been raised 
so far. 


è In the result, the learned Civil 
Judge passed a decree in favour of the 
plaintiff restraining the defendants from 
constructing any wall in front of and 
adjacent to the existing window jin the 
‘Med? facing towards the west abutting 
the defendants? roof. The defendants 
were, however left free to raise any con- 
struction over their roof providedan open. 
sky of 45 degrees or more was left for 
receiving sufficient light and air for the 
dominant tenement. In other words. the 
construction of wall opposite to the win- 
dow was not be raised to a height greater 
than’ the perpendicular distance between 


the site of the window and the obstruc« 
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tions. The plaintiffs? suit was dismissed 
regarding the other reliefs. 

7. The plaintiffs made grievance of 
the refusal of the relief regarding their 
right of passage ou e stair-case 
and the roof for reaching the ‘Medi’ as 

o forthe dismissal of their suit qua 
the three spouts, The defendants, on the 
other hand, made grievance of the decree 
concerning the obstruction of light and 
air through the window. Aggrieved by 
the judgment and decree of the learned 
Civil Judge both the parties. therefore, 
filed appeals to the Court of the District 
Judge Bhilwara. The learned District 
Judge allowed both the appeals in part. 

. 8. The learned District Judge 
allowed the plaintiffs’ appeal regarding 
the right of passage holding that the right 
of passage had been established and as 
the defendants had not pleaded the ex- 
tinguishment or release of the right the 
same would be taken to be subsisting. 
He. ore y alowed the prayer 
regarding the three spouts. The learne 

Judge allowed the defendants’ appeal an 

reversed the decree of- the learned Civil 
Judge in this behalf. 

9. The defendants have, in the cir- 
cumstances, come to this Court in second ap- 
peal and the plaintiffs have filed their cross- 
objections roparding Mei easementary rights 
in respect of the three spouts as also for the 
light and air through the disputed window. 
I may first take up the defendants’ appeal, 


10. Learned counsel for the defen- 
dants- ppallects submitted that according to 
the finding of the trial Court the staircase 
EŒ had not been used by the plaintiffs 
since Samvat year 2004 or 2005. It had 
further held that the window on the western 
side which was 4 ft, x 2 1/2 ft. in dimen- 
sions and about 5 ft. high from the roof 
of the defendants existed since Samvat 2004 
or 2005 and thus it was clear that there 
was no door for ingress to or egress from 
the ‘Med? abutting the defendants’ roof 
DH. Thus, according to learned counsel, 
there was no question of any extinguish- 
ment or release of any easementary right 
as held by the learned District Judge, but 
non-establishment of the right itself in 
accordance with Section 15 of the Ease- 
ments Act when the prescriptive period of 
20 years did not end within two years 
next preceding the institution of the suit. 
Learned counsel maintained that it was for 
the defendants (plaintiffs?) to have pleaded 
and proved that they had exercised their 
so-called right of easement of way within 
two years of the institution of the suit and 
this the defendants (plaintiffs?) had not been 
successful in- proving. 

11. I may read relevant portion of 
the judgment of the learned District Judge 
in this connection: 

“It has, however, come on record that 
the plaintiffs raised a stair-case in or about 
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. St. 2003 or 2004 in their shop and that stair- 


case leads to this Medi separately and as such 
the contention of the defendants is that the 
plaintiff being not at all in the need -of old 
passage, the easement of way which is an 
easement of necessity has extinguished, 
more so, because the plaintiffs have not 
used it for the last many years. The ques- 
tion is whether the defendants can bs 
allowed to argue on this basis, when the 
alleged extinguishment of the easement of 
the right of way has not been pleaded, when 
the plaintiffs have not filed any reply in res- 
ect of that and when no issue has been 
ed. If the defendants were really de- 
sirous to fight the case on this point, it was 
in my opinion, incumbent upon them to 
have alleged these facts. As the record 
stands, I am_ of opinion that the defendants 
are not entitled to avail of the. provisions of 
Sec. 88 of the Easements Act, because the 
question .of releasing an easement expressly 
or impliedly is ae a question of fact, 
which is to be pleaded first. 

12, Tt will thus appear that the 
oint that arises for consideration is whe- 
er it was for the defendants (plaintiffs?) 

to have proved the alleged enjoyment of 
their. right of passage for 20 years eins 
wi e next two years preceding the fil- 
ing of the suit. I may read Section 15 of 
the Easements Act: 

“S. 15. Acquisition by pn 
Where the access and use of light or air to 
and for any building have been peaceably 
enjoyed therewith, as an easement, without 
interruption, and for twenty’ years, 

and where support from one person's 
land, or things affixed thereto, has been 
peaceably received by another person’s land 
subjected to artificial pressure, or by things 

ed thereto, as an easement, without 
interruption, and for twenty years, 

and where a right of way or any other 
easement has been peaceably and openly en- 
joyed by any person claiming title thereto, 
as an easement, and as of right, without in- 
terruption, and for twenty years, 

the right to such access and use of 
light or air, support, or other easements, 
shall be absolute. l 

Each of the said periods of twenty 
years shall be taken to be a period ending 
within two years next before the institution 
of the suit wherein the claim to which such 
period relates is contested, 

Explanation I.—-Nothing is an enjoy- 
ment within the meaning o is section 
when it has been had in pursuance of an 
agreement with the owner or occupier of 
the property over which the right is claim- 
ed, and it is apparent from the agreement 
that such right has not been granted as an 
easement, or, if granted as an easement, 
that it has been granted for a limited period, 
or subject to a condition on the fulfilment 
of which it is to cease. 

Explanation Il_—Nothing is an interrup- 
tion within the meaning of this section un- 
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less where there is an actual cessation of 

the enjoyment by reason of an obstruction 

by the act of some person other than the 
aimant, and unless such obstruction is sub- 

mitted to or acquiesced in for one year after 

the claimant has notice thereof, and of the 

peson making or authorising the same to 
o made, 

Explanation I1l—Suspension of enjoy- 
ment in pursuance of a contract between 
the dominant and servient owners is not an 
interruption within the meaning of this sec- 
tion. 

Explanation IV.—īn the case of an 
easement to pollute water, the said period 
of twenty years begins when the pollution 

prejudices perceptibly the servient heri- 
tage. f 
When the property over which a right 
is claimed under this section belongs to 
Government, this section shall be read as if, 
for the words “twenty years” the word 
“thi years” were substituted.” 


13. The first three paragraphs of this 
section lay down the period during which 
an easement should be enjoyed in order to 
ripen into a prescriptive right. The fifth 
aragraph lays down how that period is to 
counted when a suit is instituted. This 
indicates that the prescriptive period of en- 
joyment should thus have continued_ right 
upto or ended within two years next before 
the institution of the suit. This fifth . para- 
graph would operate only when the right 
is the subject-matter of litigation, There- 
fore, whenever we have to examine the 
uestion in a suit it will have to be shown 
t the right was enjoyed upto within two 
years next before the institution of the suit 
otherwise for how long 


be taken to have ripened at the time of a 
contest in a law Court, if its enjoyment had 
ceased before the prescribed period of two 
years, Whatever may be the length of the 
time during which the easement may have 
been enjoyed, it would be of no avail in the 
subsequent claim for easement if the condi- 
tion laid down in the fifth paragraph is not 
satisfied. Therefore, it was the duty of the 
plaintiff to have proved the enjoyment of the 
easement within two years next preceding 
the institution of the suit. Learned coun- 
sel for the respondents puts emphasis on the 
language of tion He argued that 
there could be no pegs eee ess there 
was an actual cessation of the enjoyment by 
reason of an obstruction by the act of some 
person other than the claimant, and unless 
such obstruction is submitted to or acquies- 
ced in for one year after the claimant had 
notice thereof. Learned counsel took the 
ponton that merely because the plaintiff 

d an independent staircase of his own for 
reaching the “Medi from the eastern side it 
cannot be said that there was cessation of 
the enjoyment. He maintained that mere 
non-user of the staircase E was not‘ tanta- 
mount to cessation of enjoyment within the 
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meaning of the section. In this regard learn- 
ed counsel drew attention to the averments 
in the plaint wherein it had been said that 
the defendants had demolished the staircase 
E some 28/4 months before the filing of 

e suit, This, according to learned coun- 
sel, had not been specifically denied by tne 
defendants. 


14, Now, it is a question of fact de- 
pending upon the facts and circumstances 
of each case whether non-user of an ease- 
ment would result in cessation of the en- 
joyment within the meaning of the section 


or not. In Gajraj Singh v. Ram Sahai, AIR 
1910 Oodi 197, the learned Judge ob- 
served: . 


“Under Section 15 there are two re- 
quirements to be fulfilled: first the enjoy- 
ment must be up to within two years of 
the date of suit and secondly that upto that 
time it must have been enjoyed for 20 years 
and without interruption, e period of en- 
joyment up to within two years of the suit 
need not be a period of actual user up to 
the last moment, provided one can hold 
that the absence of user does not amount 
to absence of enjoyment: whether it does or 
does not, depends on the facts of the parti- 

case. 


This above passage would indicate that 
there is a distinction between the enjoyment 
of an easement or absence of user as such. 
The underlying concepts overlap substanti- 
ally and yet they are not exactly identical. 
There is a distinction between enjoyment of 
an easement and non-user, No doubt, this 
may very well. apply markedly in cases of 
easements which are seasonally or periodi- 
cally exercised, Therefore, the Court has 
to arrive at a conclusion bearing in mind the 
facts and circumstances of the case in hand. 
There is, firstly, the plaintiffs’ own witness 
P.W. 4 Jawari Lal who had clearly stated 
that ever since the staircase on the eastern 
side was made, the plaintiffs had not been 
using the defendants’ staircase, ie, E. 
Therefore, it is a case where for a pretty 
long time almost for 15 years the staircase 
E had not been used by the plaintiffs. Then 
also at present what existed was a window 
and not a door; the dimensions being 4 ft. x 
21/2 ft. This again is another indication 
for showing that there would be no passage 
through the window. In the circumstances 
I am satisfied that in the present case non- 


‘user and. cessation of enjoyment would be 


the same thing. erefore, it was not a case 
in which’ Section 88 could legitimately be 
resorted to. Section 88 deals with the ques- 
tion of extinction of an easement when the 
dominant owner releases it expressly or im- 
pliedly to the servient owner. It presup- 

ses a voluntary act on the part of the 
dominant owner. Whenever an easement is 
the subject-matter of a contest in a suit it 
is for the party claiming the easement to 
establish that if was enjoyed upto a period 
ending within two years next before the in- 


164 Raj. [Prs. 14-19] 


stitution of the suit, Thus, in my view, the 
learned District Judge was in error in hold- 
ing that the plaintiffs had a subsisting right 
of way over the defendants’ property. 

the circumstances the defendants’ appeal has 
to be allowed. 

15. Now, I may turn to the plain- 
tiffs’ cross-objections. The question regard- 
ing the three spouts need not detain me 
long. Perusal of the judgment of the learn- 
ed District Judge shows that the learned 
counsel for the plaintiffs in the Court below 
had not pressed the appeal regarding the 
spouts on the roof, Regarding the _ third 
spout in the ‘Medi’ itself the learned Dis- 
trict Judge held that it had not been esta- 
blished that it had existed for the requisite 
period of 20 years. Thus, regarding this third 
spout there is a concurrent finding of fact 
of both the Courts. Therefore, there is no 


force in the cross-objection regarding the ` 


three spouts. 

16. I may next turn to the question 
of the ee of light and air through the win- 
dow. e learned District Judge had _ re- 
fused relief to the plaintiffs regarding light 
and air because, in his view, the plainti 
had not proved substantial loss in the quan- 
tity of air and light coming to the Med? 
through the window on the western side. I 
may read the relevant portion of his judg- 
ment: 
“Coming to the cross-appeal of the de- 
fendants, the contention of the defendants’ 
learned counsel is that unless the plaintiffs 
prove a ‘substantial damage of light and air, 
injunction to restrain the construction inter- 
fering in easement of light and air cannot 
be granted. Our own High Court held it so 


in 1959 RLW 127. The contention of the- 
defendants further is that the plaintiffs have - 


failed to prove by means of evidence that 
with the closing of the alleged window 
(door), there will be substantial loss in the 
quantity of air and light coming in the 
Medi. I have gone through the entire evi- 
dence of the plaintiffs and have come to the 
conclusion that there is no iota of evidence 
at all as to what will happen if this door 
or window in the western wall of the Medi 
is closed. The plaintiffs having failed to 
prove substantial damage in respect of light 
and air are in my opinion not entitled to 
any decree in respect of light and air.” 

Learned counsel for the respondents in as- 
sailing this part of the judgment contends 
that in paragraph 7 of the plaint it was 
averred that the closure of the window 
would result in substantial loss of light and 
air to the ‘Medi’ and he points out that this 
averment has not been specifically denied. 
Apart from this, learn counsel submits 
that it has been established as to what is 
the size of the window as also the size of 
the room and in Rajasthan which is an area 
with oppressive summers, the total closure 
of passage of air from the west is bound to 
result in substantial discomfort to the domi- 
nant owner. Learned counsel for the ap- 
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pellants has tried to support the judgment 
of the learned District Judge. i 


17.. Learned counsel for the respon- 
dents argued that the case relied on by the 
learned Judge’ namely, Mst. Dakhan Bai v. 
Seth Dhanraj, 1959 Raj LW 127 = (AIR 
1959 ig 144) was distinguishable. Learned 
counsel for the appellants cited another case 
Jamna Das v. Gulraj, 1951 Raj LW 461 = 
(AIR 1952 Raj 1) and about it also learn- 
ed counsel for the respondents submitted 
that that was distinguishable. 


18. According to learned counsel- 
for the appellants, it is only in such cases 
where according to Section 88 of the Ease- 
ments Act compensation could be claimed 
that in accordance with Section 85 of the 
Act an injunction could be granted by a 
Court subject of course to the provisions of 
the Specific Relief Act. Learned counsel for 
the respondents however, took the stand 
that this was a case of a threatened injury 
and not a case where by making of any 
construction the window had_ been actually 
blocked and, therefore, in the case of a 

eatened injury substantial loss need not 


be shown. f 
l Now the state of the pleadings 


19, 
on either side is wholly unsatisfactory. 


Para 7 of the plaint reads as under:— 

(9) ae fe ae a aferdita adr F 
gam è freq ar wart gare ade ag 
mg gl Pr Bt Sas TTT AAT WET TATAT 
ae at Uses GA Ht ot aH aT Bat gs ate 
Rard a q7 afas dt ara 
mgg a sA wet we fe ex gad 
aas aay nms TST sats ate arate 
ard & faa Rn Fe sra wars a. 
Sh. Ua at oar Te gad afte aT BAF 
aÅ m è aa aR Ata ARE Aa 
at afse at a gat wire F sox at Bradt 
Ras HI ae AA ake adhe ar 
sha & watt aH. St. UT. Te ART art 
ad ot ay HT Ua at aaa A awl a wag 
aa amam ate ot fret are ah at 
aaf ast a g aa Asa a fay aar a 
fae aA gat Carat A ace dona fae 
aA at mre qaa gaa at gf qt 
aaa Ñ agi st aed | 


Para 7 of the written statement may 
also be reproduced: 


($) ag è fe are aaqa ara ea 
agt ga Rard Bt aA Hest gar aana 
q yiya an a HUA HT afam e l 
qA Bt Say gaAT PA aT ws aferare 
aa ei Aisa gra a adi se Tt ard 
att goo saa adr at afta weal geta 
ar feet wate A aly areay ae st 
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20. Yt is elementary that 
material fact on which relief is founded 
to be pleaded in separate paragraphs. Para- 
graph 7 shows that averments in respect of 
all the easements. that were claimed are rol- 
led into one. Therefore, one need not be 
too technical in viewing the defendants’ re- 
ply to this paragraph which to say the least 
is ill-drafted and shows lack of skill. There- 
fore, I will not go by the strict langua e 
of the pleadings as such, but woul e 
looking to the substance. It is true, none 
of the witnesses has said in so many words 
that with the closure of the window there 
would be substantial loss to the plaintif, 
but saying this or not saying this will not 
by itself be decisive. One has to look to 
the other proved circumstances of the case 
as well. It is not disputed that the wes- 
tern wall of the plaintiffs’ ‘Med? is only 8 
feet in length (vide map Ex. 1, the scale of 
which is 1” = 8). This Med? is an apart- 
ment of small dimensions , and if an open- 
ing of £ X 2% in such a wall is closed 
then there is bound to be substantial dimi- 
nution of air coming from the western side. 
‘Therefore, I am satisfied that the closure of 
the window would result in substantial loss 
of air and light to the plaintiffs. 


21. The result is that I allow the 
defendants’ appeal and reverse the judg- 
ment and decies ac aS, oe et 
udge regarding the right of passage. e 
EE dismissed in this regard, ` 


a 22. I allow the cross-objections of 
the plaintiffs-respondents in part. While the 
cross-objections are dimissed regarding the 
three spouts, they are allowed regarding re- 
ception of light and air through the win- 
dow in the Med? opening on the western 
side and I set aside the judgment and de- 
cree of the learned District Judge in this 
behalf and restore that of the learned Civil 
Judge. 

23. The parties are left to bear 
their own costs throughout. 


24. Learned counsel for the respon- 
dents orally prayed for grant of leave under 
Section 18 of the Rajasthan High Court 
Ordinance for appeal. Looking to the facts 
and circumstances of the case, however I 
am not inclined to grant -the leave. The 
oe to appeal is, therefore, hereby refus- 


each 
has 


Order accordingly. 
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Tidex Note:— (A) Rajasthan Panchayat 
Samiti and Zila Parishad (Election of Mem- 
bers of Standing Committee) Rules 1959, 
Rules 10 (8) and 11: R. 10 (8) requires the 
expression of voters preference only by put- 
ting a cross mark on the ballot paper; any 
other mark like zero or horizontal line ` 
cannot be taken as an expression of voters 
preference for the candidate. When re- 
quirements of R. 10 (8) are not satisfied 


. R. 11 cannot be invoked to justify the ac- 


ceptance of the ballot paper. 
(Paras 11 & 12) 


Cases Referred: Chronological Paras 
AIR 1970 SC 819 = (1970) 3 SCR 
384, Hari Vishnu Kamath v, Gopal 
Swarup Pathak 
AIR 1969 SC 895 = (1969) 1 SCR 
499, Narbada Prasad v. Chhagan: Lal 


AIR 1955 SC 283 = 1955 SCR 1104, 
Hari Vishnu Kamath v, Ahmad 
Ishaque = 5, 6, 10 

R. L. Jangid, for Petitioner. 
ORDER:— This writ petition of Mag- 
haram is directed against the judgment of 

the learned Munsiff, Ratangarh dated’ 24-9- 

70 whereby the election petition of respon- 

dent No. 1 i Hanuwant Singh filed 

under Rule 6 of the Rajasthan Panchayat 

Samiti and Zila Parishads (Election Rules), 

1959 challenging the election of the peti- 

tioner was accepted. 


2 The facts giving rise to this peti- 
tion are in a nut-shell, as follows:-— 


On account: of the retirement of the 
two members from the Standing Commit- 


_tee (Finance, Tax and Administration) of 


the Panchayat Samiti, Sujangarh a special 
meeting of the Samiti was summoned on 
2-8-68 for filling the aforesaid two vacant 
posts. The petitioner as well as non-peti- 
tioner No. 1 filed nominations and contest- 
ed election. After counting of votes polled, 
it was found that both the petitioner and 
the respondent No. 1 polled equal number 
of votes. The petitioner was, however, de- 
clared duly elected after drawing lot. The 
election was challenged by respondent 
No. 1 by preferring an cation petition be- 
fore the learned Munsiff inter alia on the 

ound that the two votes cast in favour of. 

e respondent No. 1 were erroneously re- 
jected by the Presiding Officer. 


8. The learned Munsiff opened the 
ballot papers and scrutinised the two re- 
jected votes. On one of these two _ votes 
a mark zero (0) was put against the name 
of respondent No. 1, while on the another 
ballot paper the’voter had put a horizontal 
line .in column 8 against the name of res- 
pondent No. 1 e Presiding Officer re- 
jected these two votes on the ground that 


. the voter did not express his preference for 


a candidate in accordance with Rule, 10 (8) 
of the Rajasthan Panchayat Samiti and 
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Zila Parishad (Election of Members of 
Standing Committee) Rules, 1959, The 
learned Munsiff, however, took a different 
view about these rejected votes and held 
that a voter could express his intention by 
putting any other mark except cross: (X) in 
- favour of a candidate as Rule 11 of the 
said Rules does not require such votes to 
be rejected by the Presiding Officer and, 
therefore, election Fg as was accepted by 

e learned Munsiff, Ratangarh and he de- 
clared the respondent No. 1 duly elected as 
a member of the said committee by declar- 
ing these two rejected votes as valid votes 
in favour of the respondent No. I. 


4, Nobody has appeared on behalf 
of the respondents. 


5. The learned counsel for the peti- 
tioner urged that the voter can express his 
intention on a ballot paper only in the 
manner prescribed by rule and not in any 
other manner. According to him the voter 
is required to place across (X) mark in 
column No. 8 of the ballot paper, duly 
authenticated by the seal and signatures of 
the Pradhan against the name of a candi- 
date for whom he wants to cast his vote 
and if the voter failed to put a cross (X) 
mark in column No. 3 and has put any 
other mark then such a mark cannot signify 
his intention to vote for a candidate in 
whose column such a mark has been put 
by a voter, It. was strenuously urged by 

e learned counsel for the petitioner that 
Rule 10 (8) of the said Rules which pres- 
cribes the method of voting is mandato 
and non-compliance thereof vitiates the bal- 
lot paper and it.cannot be counted in favour 
of a person in whose column the mark 
other than the cross mark has been pat by 
a voter. Reliance has been placed by the 
learned counsel in support of 


(1) Hari Vis 


Vishnu Kamath v. Gopal S 
AIR 1970 SC 819). 


6. In the case of Hari Vishnu Kə- 
math v. Ahmad Ishaque, AIR 1955 SC 283. 
The Presiding Officer supplied to the voters 
for parliamentary election ballot papers 
which were to be used for the election of 
assembly constituency. The voters cast their 
votes on those ballot papers. It. was urged 
on behalf of the petitioner that as the ob- 
ject of the Election Rules was to discover 
the intention of the majority of the voters 
in the choice of a representative, and if an 
elector has shown clear intention to vote 
for a particular candidate even though the 
vote might be bad for non-compliance with 
certain formalities, such votes should not be 
rejected. The Supreme Court while reject- 
ing the plea of the learned counsel for the 
appellant observed as follows:— 


“But when the law prescribes that the 
intention should be expressed in a particu- 
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lar manner, it can be taken into account 
only if it is so expressed. An intention not 
duly expressed is, in a Court of law, in the 
ame position as an intention not expressed 
at all. i 

7 In Narbada Prasad’s case, AIR 
1969 SC 895, who was an elector in a dif- 
ferent constituency, and who did not -pro- 
duce the electoral roll of that constituency 
or a relevant part thereof or a certified copy 
of the relevant entry therein along with the 
nomination paper and produced ‘simply a 
certificate from the Tehsildar showing that 
he was registered as a voter in the electo- 
ral roll in a different constituency, the no- 
mination paper of Narbada Prasad was re- 
jected by the Returning Officer because he 
refused to place any reliance on the certi- 
ficate issued by the ‘Tehsildar, The case 
when came up before the Supreme Court 
it was strenuously contended on behalf of 
the appellant that the provisions of Sec- 
tion 88 (5) of the Representation of the 
People Act were substantially complied with 
by producing a certificate by the Tehsildar 
and, therefore, the rejection of the nomina- 
tion paper could not be upheld. Their Lord- 
ships of the Supreme Court held that “if 
the law requires particular thing to be done 
in a certain manner, then it must be done 
in that manner or not at all. Other modes 
of compliance are excluded.” 


8. In AIR 1970 SC 819, ina 
subsequent case filed by Hari Vishnu the 
election of the Vice President was challeng- . 
ed on the ground that the nomination 
porer of Dr. Ram Sharan Dass was wrong- 

rejected by the Returning Officer on 
e ground that the nomination paper was 
not delivered in person. 


9. Rule 4 of the Presidential and 
Vice Presidential Election Rules, 1952 pro- 
vides only one pal ed in person by 
the candidate or by his proposer or secon- 
der between hours of 11 in the forenoon 
and three in the afternoon, but Dr. Ram 
Sharan Dass Sakhuja sent his nomination 

aper by post. The Returning Officer re- 
sed to accept the nomination paper as 
valid nomination. The petitioner raised a 
plea before the Supreme Court that the no- 
mination paper received by the Returning 
Officer through post which was complete in 
all respects, must be taken’ to be a vali 
nomination paper. Their Lordships of the 
Supreme Court rejected this plea of Mr. 
Kamath on the ground, that rule provides 
one method of presentation and that method 
of presentation must be followed. Their 
Lordships in this connection observed, “as 
we have mentioned before, the rules con- 
template only one method of presentation 
and if that method is not followed the no- 
mination papers cannot be held to be valid- 
ly resente and must be rejected out- 
right.” 


10, These decisions of the Supreme 
Court leave no room for doubt that if a 
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particular method has been prescribed 
under rules to express the intention of a 
voter to prefer a particular candidate, then 
the intention must be expressed strictly in 
accordance with the procedure laid down 
by the rules, and if the intention is express- 
ed ina method different from the one 
prescribed by the rule then that intention 
cannot be taken into account. Their Lord- 
ships have clearly said in 1955 SC 283 
that, “intention not duly expressed is in a 
Court of law, in the same po ition as an 
intention not expressed at all.” 


11. Rule 10 (8) of the Rajasthan 
Panchayat Samiti and Zila Parishad (Elec- 
tion of Members of Standing Committee) 
Rules, 1959 clearly lays down that a voter 
can place a cross- mark (X) in column 8 of 
the ballot paper duly authenticated by seal 
and signatures of the Pradhan against the 
name of the candidate for whom he prefers 
to vote......These Rules also prescribe in 
Annexure Il a specimen of the ballot paper 
and therein it is mentioned that in column 3 
a mark cross (X) shall be put by a voter. 
These provisions of the rules make it abun- 
dantly clear that the law requires a voter 
to express his preference for a candidate 
only y pums a cross mark in column 3 
in the ot paper and in no other manner. 
If the voter has put mark zero (0) or has 
drawn a horizontal line (—) in column No.3 
against any candidate then that mark can- 
mot be taken as an expression of the voter's 
intention in favour of that candidate against 
whose name such a mark has been put 
by a voter. 

12. While accepting the two re- 
jected ballot papers the learned Munsiff 
placed reliance on the provisions of R. 11 
of the Rules. I feel that the trial Court 
has erred in incorrectly assessing the 
scope of Rule 11 which deals with cer- 


tain conditions in which the ballot paper 
can be declared invalid. It has nothing to 


do with the marking of the ballot paper 
while expressing the intention of a voter in 
preference to any one of the candidates. 

e provisions of Rule 11, therefore, cannot 
be invoked to justify the acceptance of the 
two rejected ballot papers which were not 
marked in accordance with the provisions 
of Rule 10 (8). : 


13. If the cross mark (X) is placed 
against the name of candidate in a place 
different from the place ear-marked for that 
purpose then it does not create any diffi- 
culty in finding out the real intention of the 
voter. But if in place of cross mark (X) the 
voter had put any other mark on the ballot 

aper, then it is difficult to say that that in- 
cation was given by the voter to express 
his preference for the candidate. Out of the 
two ballot papers which were rejected b 

the Presiding Officer one contained a m 
of zero (0) and the other a horizontal line 
( against the nameof the respondent 
No. 1, but it is difficult to say whether 
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these two marks were chosen by the voters 
to express their preference for the candi- 
date. One cannot say as to how the mind 
of the voter was volana when he put a 
horizontal line or zero in the ballot paper, 
In these circumstances it is dificult for the 
Court to infer that these marks gave indi- 
cation of the mind of the voters to express 
their preference to respondent No. 1. These 
two ballot papers therefore, could not be 
accepted as valid ballot papers in favour 
of respondent No. 1. 

14. The writ petition is, therefore, 
allowed. and the impugned order of the 
learned Munsiff dated 24-9-70 is set aside. 

15. As nobody has appeared to 
contest this petition, I pass no order as to 


costs. - . 
Petition allowed. 
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Shivcharan Lal, Appellant v. The State, 
Respondent. 

Criminal Revn. No. 71 of 1971, D/- 
12-5-1972, against order of S., R. Kothari, 
Addl. S. J. Gangapur City, D/- 28-1-1971, 

Index Note: (A) Probation of Offen- 
ders Act (1958), S. 11 — Order passed 
under S. 6 — Appeal against the order is 
competent under S. II. (X-Ref:— S. 6). 


Brief Note:— (A) In the scheme of the 


Act the orders envisaged are (a) admoni- 
tion (S. 8); (b) bond for good behaviour 
S. 4). Section 6 only d with a situa- 


_tion with reference to the age of an ‘offen- 


der and it is not independent of Sections 3 
and 4, The reasons are:— 


Section 8 relates to variation of the 
conditions of probation and Section 9 deals 
with the procedure in case an offender fail- 
ed to observe the conditions of a bond. 
Both these sections only speak of Section 4, 
It could not be the intention of the legis- 
lature that if a bond had been given by an 
offender under 21 years of age there could 
be no variation in the condition of his bond 
and he could with impunity disobey the 
conditions of the bond. . (Para 6) 

Further, Section 12 provides the re- 
moval of the disqualifications attached to a 
conviction. This section also speaks of the 
bond obtained under Section 4 regardless 
of the fact whether he is a person under 
or above 21 years of age. It could not 
have been the intention of the legislature 
that an offender under 21 years of age dealt 
with under Section 6 shall suffer from the 
Gis piahia while a person dealt with 
under Section 4 and’ who was above 21 
pe of age, shall be saved from disquali- 

cation attached to a conviction. 


(Para 7) 
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Moreover Section 11 (2) provides for 
an appeal against orders passed under Sec- 
tions 8 and 4, Where sentence is imposed 
under Section 6, Section 11 (8) comes in- 


to operation and the Court could‘ grant the 
benefit under Sections 3 and 4 to a person 
covered by Section 6. Further, Section 11 
(4) indicates that a Court exercising appel- 
late or revisional jurisdiction can set aside 
an order passed under Sections 8 and 4. 
Para 8) 

Index Note:— (B) Probation of Offen- 
ders Act (1958), S. 11 (2) — Appeal by 
State before Sessions Judge against convic- 
tion is competent. : (Para 10) 


Brief Noté:— (B) The Cr. P. C. is mere- 
ly available for determining the Court of 
apnea under its provisions. Other provisions 
of the Code are clearly exclud by the 
op- ronon of the non obstante clause with 
which Section 11 (2) begins. 

(Paras 11, 12) 


Index Note:— (C) Probation of Offen- 
ders Act (1958), S.4 — Word “punish- 
able” — It refers to maximum punishment 
awardable in a given case to a person found 
guilty of an offence. (X-Ref:— S. 6). 

j (Para 13) 


O. C. Chatterjee, for Appellant; N. M. 
Singhvi, for State. 


ORDER:—— Briefly stated the facts 
which give rise to this revisional applica- 
tion are that Shiv Charan was cutting leaves 
of a Neem tree belonging to Shri Ram 
and the latter objected to it. Shiv Charan 
felt offeaded, went to his house and came 
with other accused Hargyan, Mullah and 
Panchya. Shiv Charan caught hold of Shri 
Ram’s father Vishram in his 
gyan struck a Farsa blow on him. The 
right knee of Vishram registered a cut 
wound measuring 1 3/4” x 1” x %” and the 
bone below it was fractured and a piece of 
the bone had to be extracted from fis knee. 
The accused denied ` their guilt but the 
learned Magistrate found only Hargyan and 
Shiv Charan guilty under Section 326 read 
with Section 84, I. P, C. He acquitted the 
other accused. He awarded to Hargyan 
one year rigorous imprisonment and a fine 
of Rs. 200/, but extended the benefit to 
Shiv Charan under the Probation of Offen- 
ders Act and ordered him to execute a 
bond in the sum of Rs. 1000/- for one year 
to keep peace and to be of good behavi- 
our. On appeal by Hargyan and - Shiv 
Charan _ the learne Additional Sessions 
Judge closely examined the evidence led in 
the case and came to the conclusion that 
they were rightly convicted and their ap- 
peal was dismissed. But in the appeal by 
the State against Shiv Charan for his hav- 
ing been given the benefit of Section 6 of 
the Probation of Offenders Act the learned 
Judge found that the Magistrate was in 
error and he set aside that part of the 
order and substituted it for’ one year’s rigor- 
ous imprisonment and to pay a fine of 
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Rs. 200/- and in default to undergo an ad- 
ditional sentence of one months rigorous 
imprisonment. Dissatisfied Shiv Charan has 
come up before me. Nothing need be 
said about Hargyan because his application 
was rejected in limine. 


2. Mr. Chatterjee, the learned coun- 
sel for Shiv Charan argued that no appeal 
is provided for in Section 11 against the 
ju ent of the Magistrate when he acted 
under Section 6 an independent provision 
under the Probation of Offenders Act and, 


therefore, the appeal of the State against 
Shiv Charan was not competent. He fur- 
ther submitted that the forum of appeal 


under Section 11 has to be determined by 
the provisions of Code of Criminal Proce- 
dure and in the entire Code no appeal by 
the State lies against a conviction to a Ses- 
sions Judge and, therefore, the action of the 
learned Additional Sessions Judge, Ganga- 
pur City was without jurisdiction. On merits 
also he submitted that where three persons 
caught hold of Vishram, Shiv Charan alone 
should not have been convicted. : 


3. Mr. Singhvi, the learned coun- 
sel for State, argued that Section 6 is not 
an independent provision but is merely an 
extension of Sections 3 and 4 of the Act. 
The order passed under Section 6 was in 
essence one under Section 4 and an appeal 
was competent. He further submitted that 
it is only for determining the forum for ap- 
peal. under Section 11 (2) that the Code. of 
Criminal Procedure had to be consulted and 
because against the judgment of the Magis- 
trate an appeal lay before the Court of the 
Sessions Judge, such an appeal was pro- 
perly submitted. 


4, Mr. Dave also feeling interested 
in the question, was permitted to address 
me and he supported the learned counsel 
for the State and urged that the interpreta- 
tion suggested by Mr. Chatterjee would 
make Sections 8 and 9 of the Probation of 
Offenders Act inapplicable to a bond under 
Section 6 of the Act. 


5. Since the point of law involved 
in this case is likely to recur, I would deal 
with it in some detail. 

6. The Probation of Offenders Act 
is a legislative step in the direction of a 
long felt social reform. The modern trend 
in criminal jurisprudence is to reform and re- 
habilitate a person found guilty of a crime 
rather than to avenge the injury excepting 
in serious offences or offences the incidence 
of which pollutes the whole fabric of so- 
ciety. This is clear from the provisions of 
the Probation of Offenders Act when the 
nature of the offence regulates the grant 
of benefits and the offences under the Pre- 
vention of Corruption Act: the Suppression 
of Immoral Traffic in Women and Girls Act 
etc., have been excluded from its purview 
under Section 18 of the Act. Section 8 em- 
powers a Court to release an offender after 
admonition, if he is found guilty of having 
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committed offence specified in that section 
or any offences punishable with imprison- 
ment of not more than 2 years or fine or 


both under the Penal Code or any other . 


law provided he is not a previous_ convict. 
Section 4 authorises a Court to release an 
offender on probation on his entering into 
a bond with or without sureties to appear 
for receiving sentence when called upon 
during such period not exceeding three 
years and in the mean time to keep the 
eace and to be of good behaviour. Under 
Both these sections the Magistrate has to 
have due “regard to the circumstances of 
the case E the nature of the offence 
and the character of the offender’ and con- 
siderations of expediency in giving the bene- 
ft to an ofender, - Section 6 imposes res- 
triction on imprisoning an offender under 21 
years of age. ether Section 6 is indepen- 
dent of Sections 3 and 4, is the question to 
which I am called upon to answer. In my 
opinion the answer to this question is -in 

e negative. Section 8 is confined to of- 
fence of specified nature and to offences 
which are punishable with imprisonment 
upto two years and the offender is let off 
with a mere admonition. Section 4 relates 
to offences which are not pose with 
death or imprisonment for life. It makes 
no reference to the age of the offender. 
Section 6 provides that ` when an offender 
is under 21 years of age and is found to 
be guilty of an offence punishable . with an 
imprisonment but not with imprisonment 
for life, the Court shall not sentence him 
to imprisonment unless it is satisfied that 
having regard to the circumstances of the 
case, including the nature of the offence and 
the character of the offender it would not 


be desirable to deal with him under Sec. 3 ` 


or Section 4 and rther when the Court 
passes a sentence of aono on such 
an offender it shall record its reason for do- 
ing so. my opinion Section 6 is in the 
nature of a proviso of Sections 8 and 4, 
The legislature has- expressed a special ten- 
derness for offenders under 21 years of age 
and has couched the section with a com- 
mand that no offender under 21 years of 
age shall be sentenced to imprisonment if 
he is found guilty of an offence not punish- 
able with imprisonment for life unless the 
Court records its reason for not extending 
to him the benefits under Sections 3 and 4. 
The Court is conferred with the power to 
call for a report from a Probation Officer 
for assistance while granting or ome the 
benefit under Sections 8 and 4 to such an 
offender. In the scheme of the Act it 
would appear that the orders envisaged are 
{a) admonition; (b) bond for good behavi- 
our, Section 6 is an addition 
to a magistrate that an offender under 21 
years of age shall not be sent to imprison- 
ment and shall be given the benefits of Sec- 
tion 3 or 4 as the circumstances of the 
case justify. It is a restriction on imprison- 
ment of persons under 21 years of age. Me- 
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chanism has been provided to obtain from 
a Probation Officer report concerning the 
character, mental and physical condition of 
the offender and for consideration of the re- 
port obviously to assess “the why” of the 
crime and the impact of imprisonment be- 
fore giving or denying the offender of the 
benefits of Section 3 or 4, The denial of 
the benefit is required to be supported by 
written reasons enabling superior courts to 
scrutinise whether the grounds for refusal 
are reasonable or not. There are other pro- 
visions in the Act such as Section 8, which] 
relates to variation of the conditions of pro- 
bation and S. 9 which deals with the pro- 
cedure in case an offender failed to observe 
the conditions of a bond. Both these sec- 
tions only speak of Section 4 because that 
section ‘alone relates to a bond and not Sec- 
tion 6. It could not be the intention of the 
legislature that if a bond had been given 
by an offender under 21 years of age there 
could be no_ variation in the condition of 
his bond and he could with impunity dis-|. 
obey the conditions of the bond. 


7. Further, Section 12 provides the 
removal of the disqualifications attached to 
a conviction. It lays down that notwith- 
standing anything ‘contained in any other 
law a person found ty of an offence 
and dealt with under the provisions of Sec- 
tions 3 and 4 shall not suffer disqualifica- 
tion if any, attaching to a conviction of an 
offence under such law. This section also 
speaks of the bond obtained under Sec. 4 
regardless of the fact whether he is a per- 
son under or above 21 years of age. it 
could not have been the intention of the 
legislature that ‘an offender under 21 years 
of age dealt with under Section 6 shall 
suffer from the disqualification while a per- 
son dealt with under Section 4 and who 
was above 21 years of age, shall be saved 
from disqualification attached to a convic- 
tion. I accept the arguments advanced by 
the learned counsel for the State that Sec- 
tion 6 only’ deals with a situation with re- 
ference to the age of an offender and in 
essence the -bond_ is obviously obtained 
under Section 4 and therefore Section 6 is 
not independent of Section 4. 


8. Moreover Section 11 which deals 
with appeals and revisions and powers of 
Court in that behalf consists- of 4 sub-sec- 
tions. Sub-section (1) provides that _ not- 
withstanding anything contained in Code of 
Criminal Procedure or in any other Law an 
order made in that Act may be made by 
any Court, empowered to try and_ sentence 
an offender to imprisonment and also by 
High Court or any other Court when 
the case comes before itin appeal or in 
revision. In other words the benefit under 
the Act could be also granted by Courts 
exercising appellate or revisional jurisdiction. 
Sub-section (2) of Section 11 provides that 
notwithstanding anything contained in the 
Code of Criminal Procedure where an 
order under Sections 8 and 4 is made by 
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the Court ve g the offender, an appeal 
shall lie to the Court to which appeals or- 
dinarily lie from the sentences of the former 
Court. This sub-section clearly provides for 
an appeal against orders passed under Sec- 
tions 8 and 4 of the Act. Sub-section (8) 

with persons under 21 years of age 
and if he has not been given the benefit 
under Section 8 or 4 and any sentence is 
imposed against him where an appeal lies 
from such an order of sentence or been 
_ preferred or not then notwithstanding any- 
thing contained in the Code of Criminal 
Procedure or any other law the Court to 
which an appeal ordinarily lies from the 
sentence of former Court may either on its 
motion or an application made to it by the 
convicted person or the Probation Officer, 
call for and examine the record of the 


case and pass such order ‘thereon as it 
thinks fit. This sub-section again shows 


special case bestowed by the legislature for 
offenders under 21 years of age. If bene- 
fit that could have ‘been given to such a 
person, has been declined by the Court 
whether there is an appeal or not suo motu 
or at the instance of the Probation Officer 
a Court could grant the benefit under Sec- 
tions 8 and 4 to a person covered by Sec- 
tion 6. Sub-section (4) of Section 11 pro- 
vides that where an order has been made 
under Sections 8 and, 4 in respect of an 
offender, the Appellate Court or the High 
Court in exercise of its powers of revision 
may set aside such order and in lieu there- 
of pass sentence on such offender. according 
to law. This indicates that while exercis- 
ing appellate or revisional jurisdiction a 
Court can set aside an order passed under 
Sections 8 and 4, If the interpretation sug- 
ested by Mr. Chatterjee is accepted then 

e result would be that benefit given to 
a person covered by Section 6 could never 
be interfered with by an Appellate Court. 
Such could not have been indeed the inten- 
tion of the legislature. 


9. For the aforesaid I am of the 
opinion that the benefit of either admoni- 
tion or bond are two varieties’ of the orders 
that are envisaged by the Act and Sec. 
merely deals with the offender who is 
under 21 years of age and the benefit under 
the Act, when extended is in substance one 
under Section 8 or 4 of the Act. The ap- 
pellate Court was perfectly competent to 
interfere with an order passed under Sec- 
tions 3 and 4 as will be evident by refer- 
ence to the provisions to sub-section (2) of 
Section 11. Where a sentence is imposed 
on an offender covered by Section 6 then 
sub-section (8) of Section 11 comes into ope- 
ration. 


| 10. The next argument’ of Mr. 
Chatterjee is that the State was not compe- 
jtent to appeal under Section 11 because 
under the Code of Criminal Procedure the 
State can never appeal before a Sessions 
Judge against a conviction. is argu- 
ment has no force. $ 
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li. Operation of Code of Criminal 
Procedure has been excluded by a non obs- 
tante clause with which sub-section (2) of 
Section 11 begins. It reads:— 

“Notwithstanding anything contained in 
the Code, where an order under Section 3 
or Section 4 is made by any Court trying 
the offender (other than a High Court); an 
appeal shall lie to the Court to which ap- 

eals ordinarily lie from the sentences of 
e former Court,” 


12. The Code of Criminal Proce- 
dure is merely available for determining the 
Court of appeal under its provisions. Other 
provisions of Code o imi Procedure 
ate clearly excluded. Moreover, in the case 
before me the accused Shiv Charan had 
also appealed and the learned Additional 
Sessions Judge could have acted under sub- 
section (4) of Section 11 which reads:— 

“When. an order has been made under 
Section 8 or Section 4 in respect of an of 
fender, the Appellate Court or the High 
Court in the exercise of its power of revi- 
sion may set aside such order and in lieu 
thereof pass sentence on such offender ac- 
cording to law.” 


18. Coming to the question whether 
the learned Additional Sessions Judge was 
right in denying the benefit of Sections 4 


_and 6 of the Act, it would be remember- 


ed that the benefit is only available if the 
offence of which the offender is found 
guilty, is not punishable with imprisonment 
or life, Section 826, I. P. C. is punish- 
able with imprisonment for life or with im- 
prisonment of either description which may 
extend to 10 years and shall also be liable 
to fine. Two alternative terms of the impri- 
sonment are prescribed by the Penal Code. 
Both under Section 4 and Section 6 the 
word employed is ‘punishable’. In my opin- 
ion this word has reference to the maxi- 
mum punishment to which the offender is 
liable to be punished. According to Black’s 
Law Dictionary Fourth Edition Page 13898 
‘punishable’ means “Deserving of or capable 
or liable to punishment; capable of being 
unished by law or Heu According to 

ebsters Third New. International Diction- 
ary Volume II, Page 1848 ‘punishable’ has 
been given the same meaning, as mention- 
ed above. In Oxford English Dictionary 
V. VIII, Edition 1933, Page 1603 ‘punish- 
able’ means liable to poraa capable 
of being punished. e reference, ere- 
fore, is clearly to the maximum punishment 


awardable ina given case toa pa 
found guilty of an offence, Even though 
Shiv Charan was under 21 years of age 


the beneft of Section 6 was not available 
to him 


0 14 The last argument of Mr. Chat- 
terjee was that Shiv Charan should be ac- 
quitted because all other accused have been 
acquitted. This argument has no force. I 
have examined the evidence and I see no 


reason to take a different view from the 
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one taken by both the courts below. Shiv 
Charan was the person, who first felt of- 
fended by the remonstrance of Shri. Ram, 
when he was cutting the Neem leaves. In 
my opinion he was rightly convicted and 
sentenced. 


i 15. This revision fails and is dismis- 
sed. 7 
Revision dismissed. 


AIR 1978 RAJASTHAN 171 (V 60 G 52) 
JAGAT NARAYAN, C. J. AND B. P. 
BERI, J. 


Krishan Chander and others, Petitioners 
v. The Board of Revenue for Rajasthan and 
others, Respondents. : 

Civil Writ Petn. No. 699 of 1965, D/- 
7-2-1972. 

Index Note:— (A) Hindu Law — Joint 

ily — The renunciation of his share by 
a coparcener, who continued to be a mem- 
ber of the joint family after the renuncia- 
tion, does not deprive his sons including 
the after-born sons of .2 share in the joint 
family property when they continued to re- 
main coparceners. (Paras 8, 4) 


M. M. Tewari, for Petitioners; L. R., 
Mehta, for Respondents. 

JAGAT NARAYAN C. J.:— This is a 
petition under Article 226 of the Constitu- 
tion by the defendants in a suit for parti- 
tion of agricultural lands and some other 
reliefs against the judgment of the Board 
of Revenue. 


2. The agricultural lands were own- 
ed by one Narain the common ancestor of 


the plaintiffs and the defendants, Narain’ 


had 5 sons Onkarlal, Kanhaiya Lal, Moti 
Lal, Chuni Lal and Chhoga Lal. The bran- 
ches of Kanhaiya Lal and Chuni Lal have 
admittedly become extinct. Onkar Lal had 
two sons Radha Vallabh and Gopi Vallabh. 
The plaintiffs are the sons of Gopi Vallabh. 
Defendants Nos. 1 and 2 are the sons of 
Radha Vallabh. Defendants Nos. 9 and 6 
are sons of Defendant No. 2. Defendant 
No. 7 is the son of Defendant No. 9. De- 
fendant No. 8 is the son of Moti Lal and 
Defendant No. 8 is the son of Defendant 
No. 8. The plaintiffs alleged in the alter- 
native that Gopi Vallabh was adopted by 
Chhoga Lal’s widow Smt. Vedi Devi. If the 
adoption is proved the share of the plain- 
tiffs would ie one-third in the property in 
suit. If it is not proved then their share 
would be one-fourth. 


3. The suit was resisted inter alia 
on the ground that Gopi Vallabh had re- 
nounced his share in the coparcenary pro- 
perty and his sons consequently could ein 
no share in it, i ground, prevailed 
with the Assistant Collector and the Re- 
venue Appellate Authority and they dismis- 
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sed the suit of the plaintiffs altogether. The 
Board of Revenue however held that the 
renunciation of his share by Gopi Vallabh 
id not deprive his sons Krishna Vallabh 
and Krishna Gopal of a share in the joint 
family property as they continued to remain 
coparceners. On this finding the Board 
of Revenue remanded the suit for disposal 
in accordance with law to the Court of the 
Assistant Collector. 


4, The finding of the Board of Re- 
venue has been challenged before us. Hav- 
ing heard the learned counsel for the par- 
ties we are of the opinion that the finding 
is correct. Article 264 of Mulla’s Hindu 
Law. Thirteenth Edition, runs as follows:— 


“Renunciation by coparcener of his 
share.— A coparcener may renounce his 
interest in the coparcenery property in fa- 
vour of the other coparceners as a body 
but not in favour of one or more of them. 
If he renounces in favour of one or more 
of them the renunciation enures for the 
benefit of all other coparceners and not for 
the sole benefit of the coparcener or co- 
parceners in whose favour the renunciation 
is made. Such renunciation is not invalid 
even if the renouncing coparcener makes 
it a condition that he would be paid some- 
thing towards maintenance. a Reference may 


Article: 828 (6) referred to in. the above 
article is is the following words:— 


“A renunciation by a member of his 
interest in the family property stands on a 
different footing altogether from the case 


where one member receives his share in 
the property and separates from the other 
members. In the former case, the. other 
members continue joint as before. The 
effect of renunciation is to reduce the num- 
ber of persons to whom shares would be 
allotted if and when a division of the estate 
takes place.” 


In the present case Gopi Vallabh did not 
separate from the joint family at the time 
of his renunciation. He-continued to be a 
member of it. The result was that al- 
though he renounced his share he did not 
deprive his sons of a share in the joint 
family property. Even his after-born sons 
were members of the coparcenery and are 
entitled to claim a share out of the ancestral 
joint family property. 

5. In Derrett’s Introduction to Mo- 
dem Hindu Law, 1963 Edition, the law 
is stated in Art, 587 at page 330 in the fol- 
lowing words:— 

“When a partition is 

articipant, whilst accepting his separation 
Fom the others, may renounce his share, 
thereby extinguishing his interest in the pro- 
perty under partition. He may renounce 
only his own share. In such cases the 
shares of the remaining coparceners will 
certainly be increased. If a father renoun- 
then, even after partition, a son is 


contemplated a 


ces ani 
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conceived to him, the son is entitled to 
call upon his brothers for a share notwith- 
standing his father’s ill-considered renuncia- 
tion. Renunciation is not a contractual act, 
but a step in the nature of self-effacement. 
It may either operate to separate the re- 
nouncing member (as we have seen) or it 
may operate merely to renounce a share at 
a particular partition, reserving to him the 
right to remain joint in all other respects. 
If such a member wishes to forgo a share 
on a subsequent partition between himself 
and other members of the joint family who 
did not participate at the previous partition 
(for example, if they were not then born), 
he must renounce once again,” 


We are accordingly of the opinion that the 
decision of the Board of Revenue is correct 
and dismiss the writ petition with costs. 


Petition dismissed. 
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JAGAT NARAYAN C. f. AND B.P. 
BERI, J. 

Lallu Singh and another, Appellants v. 
The Transport Appellate Tribunal Rajasthan 
and’ others, Respondents. 

Special Appeal No. 48 of 1967, D/- 7- 
2-1972, against Judgment of Single. J., of 
this Court in W, P. No. 571 of 1967, D/- 
10-10-1967. 


Index Note:— (A) Motor Vehicles Act 
(1989), S. 47 (8) — Before granting per- 
mits on new routes the Regional Transport 
Authority must fix the limit under S. 47 (8). 
AIR 1969 SC 1130, Followed. (Para 7) 


. Index Note:— (B) Motor Vehicles Act 
(1939), S. 57 (4) — Representation against 
the. grant of A ae — 
sentation is valid as sub-sec, (4) only pres- 
cribes a representation in writing but docs 
not prescribe that it should be signed by 
the person making the representation. 

i (Para 3) 
Cases Referred: Chronological Paras 
(1972) Civil Revan. No. 184 of 1970, — 
D/- 10-1-1972 (Raj), State of Rajas- 
than v. Vel Raj - 
AIR 1969 SC 1180 = (1969) 3 SCR 
730, R. O. Naidu v. Addl. S. T. A. T 
Madras d 
Jai Gopal Chhangani, for Appellants; 
R. L. Maheshwari, for Respondnt No. 3. 


` JAGAT NARAYAN, C. J.:— This is a 
special appeal by `Lallu T and Bheru 
Ram against an order of a learned single 
Judge of this Court dismissing their writ 
petition filed against the grant of permits to 
Shankar Lal and Sahi Ram on Nokha-Pan- 
chu-Dharnokk route which completely over- 
laps their Nokha-Panchu route, they being 
exising operators on this route. 


GP/HP/D801/72/KKS 


unsigned repre- - 
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2. Sahi Ram, Shankar Lal and 
Ganesh Ram applied for grant of permits 
on thè Nokha-Panchu-Dharnokh route. Lal- 
lu Singh and Bheru Ram made a represen- 
tation to the Regional Transport Authority 
in writing against the grant of permits on 
this route., The representation was unsign- 
ed. Bheru Ram and Lallu Singh were re- 
prosenti by counsel on the date of hearing 

efore the Regional Transport Authority, but 
the latter was not heard. on the ground 

at the representation was not signed. Per- 
mits were granted to Shankar Lal and Sahi 
Ram. Bheru Ram and Lallu Singh appeal- 
ed to the Transport Appellate Tribunal, but 
the appeal was rejected on the ground that 

e representation was unsigned. Then they 
filed the present writ petition which was 
rejected on the same ground. 


8. | We have heard the learned 
counsel for the parties and have perused 
the record. Section 57 (4) of the Motor 
Vehicles Act runs as follows:— 


“57 (4). No representation .in connec- 

tion with an application referred to in sub- 
section (3) shall be considered by the Re- ~ 
gional Transport Authority unless it is made 
in writing before the appointed date and 
unless a copy thereof is furnished simultane- 
ously to the applicant by the person making 
such representation.” 
A perusal of the above sub-section goes to 
show that what is required is that the re- 
presentation should be in writing. It is not 
prescribed that it should be signed by the 
person making the representation. We are 
accordingly of the opinion that the repre- 
sentation filed by Lallu Singh and Bheru 
Ram Is the requirement of Section 57 
(4) and should have been considered by the, 
Regional Transport Authority. 


4, In this connection we may refer 
to the decision of this Court in State of 
Rajasthan v. Vel Raj, Civil Revn, No. 134 
of 1970, D/- 10-1-1972 (Raj) in which it . 
was held that an unsigned notice under 
Section 80, C. P. C., is valid as that sec- 
tion, only prescribes a notice in writing giv- 
ing certain particulars, but does not pres- 
cribe that it should be signed. 


. On behalf of Sahi Ram it was 
contended that he did not receive a cop 

of the reppresentation made, by Lallu Sing 

and Bheru Ram. Reliance was placed on an 
affidavit filed by him before the Transport 
Appellate Tribunal. We have perused the 
afidavit, All that Sahi Ram has stated in 
it is that he did not receive a copy of the 
representation.. A copy of the representa- 
tion made by Lallu Singh and Bheru Ram 
has been filed before us. It is at page 22 
of the paper book. It was sent to Ganesh 
Ram, Shenker Lal Sahi Ram and the Re- 
gional Transport Authority, Bikaner, by re- 


istered post acknowledgement due, This 
act is noted on the representation itself, 
which is typed. The four _ acknowledge- 


ment receipts which are signed by these per- 
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sons were filed by the appellants before 
the Transport Appellate Tribunal. We had 
sent for the record and have perused the 
acknowledgement receipts. ey bear the 
signatures of the recipients including those 
of Sahi Ram and Shankar Lal. Shankar Lal 
is present in Court and he admits having 
received a copy of the representation. Sahi 
Ram is not present, but we have no doubt 
that the acknowledgement receipts bears his 
signatures in English. On the Vakalatnama 
filed before the Transport Appellate Tribu- 

he no doubt is signatures in 
Hindi. But no affidavit has been filed by 
him to the effect that he does not affix his 
signatures in English also. 

6. We are accordingly satisfied that 

both Sabi Ram and Shankar Lal received 
re resentations in accordance with Sec. 57) 
¢ T: We find that the Regional 
Transport Authority did not fix the limit on 
the route before issuing permits. It thereby 
contravened the prois of Section 47 
3). It was held by their Lordships of the 
upreme Court in R. O. Naidu v. Addl 
S. T. A. T. Madras, AIR 1969 SC 1180, 
that before nting permits on new routes 
the Regional Transport Authority must fix 
the limit under Section 47 (8). As this man- 
datory provision of law was not complied. 
with, we cancel the pau granted in fa- 
vour of Sabi Ram and Shankar Lal. 

8. We remand the case to the Re- 
gional Transport Authority with the direc- 
tion that the applications of Sahi Ram and 
Shankar Lal shall be considered along with 
the application for extension filed mora 
Singh and Bheru Ram after fixing limit on 
the route under Section 47 (8). 


9 The special appeal is allowed as 


indicated 
costs. 


above without any order as to 
Appeal allowed. 
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Ramdayal and others, Appellants v. 
Bhanwarlal and others, Respondents. 

First Appeal No. 109 of 1958, D/- 2- 
2-1971, from judgment! of Sohanlal Agar- 
wal, Dist. J., Balotra, D/- 20-8-1958. 

Index Note:— (A) Registration 
(1908), S. 35 — Non-compliance with 

ect. 


Non-compliance with Section 35, such 
as by not App icini personally before the 
registering Officer, is only a procedural de- 
fect and does not vitiate the registration of 
a document, Civ. First Appeal No. 30 of 
1957 (Raj.), Rel. on. (Para 22) 


EP/EP/D52/72/HGP 


Act 


— 
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Indext Note:— (B) Registration Act 
(1908), S. 61 — Registration when to be 
deemed complete. (X-Ref:—- Evidence Act 
(1872), S. 114 (f).) 

a When a document contains the word 
Register’ together with the number and 
page of a book in which the document is 
copied, that will raise a presumption under 
Section 114, Evidence Act that in ordinary 
course of business the certificate and en- 
dorsement must have been copied in the 
margins of Register-book and that is suffi- 
cient to establish that the registration was 
complete in the manner provided by the 
Act. No separate proof of such copying is 
necessary. ara 22) 

Index Note:— (C) Hindu Law — Alie- 
nation — Power of Karta or Manager — 
Legal necessity —- Onus — Discharge of. 

The es of a joint Hindu family 
has power to alienate for value joint famil 
property, so as to bind the interests of bot! 
adult and minor coparceners in the pro- 
perty, provided that the alienation is made 
or legal necessity or for the benefit of the 
estate, The payment of debts incurred for 
family business or other necessary purpose 
constitute a legal necessity. The burden 
of proving legal necessity to support aliena- 
tion is upon the alienee. The alienee can 
succeed not only on proof of legal neces- 
sity but also on proof that the alienee made 
reasonable enquiries and was satisfied as to 
the existence of the legal necessity. 


(Para 31) 
Index Note:— (D) Transfer of Prope: 
Act (1882), S. 58 ase and (g) — Pas ae 


fructuary mortgage and anomalous mortgage 
— Distinction — Test to determine. 

The chief requirement of a pure usu- 
fructuary mortgage is that the mortgagor 
must deliver or bind himself to deliver pos- 
session to the. mortage and that the mort- 
gage money, including interest, should be 
realised out of the usufruct of the mortga- 
ga property and the mortgagee should. 

ave no remedy except to enjoy the usu- 
fruct of the A property. If the 
mortgagee is entitled to recover any. part 
the mortgage-money, which in general in- 
cludes the interest. on the principal sum se- 
cured by the mortgage, it cannot be a 
pure u ctuary mortgage and will amount 
to an anomalous mortgage. (Para 41) 

Where both the principal and the in- 
terest were secured by the mortgage of the 
pupa and the mortgagors took personal 
iability for the payment of the interest 
which was a part of the mortgage money 
and which was also secured by the mortga- 
ge of the properties the document cannot 

e considered as a pure usufructuary deed. 
Tt is an anomalous one. AIR 1968 Raj 129 
and AIR 1916 P. C, 119, Distinguished. | 

i (Para 48) 

Index Note:— (E) Transfer of Property 
Act (1882), Sections 58, 67 and 98 — Ano- 
malous mortgagee Right to recover 
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money by sale of mortgaged property — 
No V ee Civil P. C. (1908), 


In an absence of an agreement to the 
contrary in the deed, an anomalous mortga- 
ee is not barred from recovering the money 


y sale of mortgaged property, on the 
ound that there was no agreement giving 
such a right. 


The creation of a mortgage prima facie 
results in the creation of a loan and a loan 
prima facie involves a personal liability 
which is not displaced by the mere fact 
that the seny is given for the repayment 
of the loan with interest but the nature and 
terms of such security may oe er any 
personal security on the part of the borro- 
wer. ‘The presumption about personal liabi- 
lity is displaced only in the case of a usu- 
fructuary mortgage because the mortgagee 
is restricted to his remedies against the usu- 


fruct of the mortgaged properties. The per- 
sonal liability is not displaced in other 
cases. (Para 46) 


The provisions of Section 67 do not 
conflict with those, of Section 98. (1906) 
ILR 28 All 157, and. AIR 1938 All 418, 
Dissented from; ATIR 1968 Pat 222, Rel. on. 

(Para 46) 


Cases Referred: Chronological 
AIR 1968 Pat 222 = ILR 46 Pat. 
1202, Smt. Savitri Devi v. E i 


Beni Devi 
AIR 1963 Raj 129 = 1963 Raj LW 


Paras 


147, Mst. Sanjya v. Chauthmal 89 
(1957) Civil First Appeal No. 80 of 
1957 (Raj), Bhaniram v. Moles a 


AIR 1952 Trav Co 891 = Subramonia 
Sastrigal v. Sankara Rama Iyer 
AIR 1988 All 418 = 1988 All Li 
746 (FB), Kanhaiya Prasad v. Mt. ; 
Hamidan j 44, 46 
ATR 1923 Mad 71 = 16 Mad LW 
743, Bysani Madhaya Chettiar Cha- 
_ rity Fund v. G. R. Krishnasammy 
AIR 1916 PC 119 = 44 Ind App 87, 
Ramnarain Singh v, Adhindra Nath 
Mukherji 39, 40, 
(1906) ILR 28 AIl 157 = 1905 All 
WN 226, Kashiram v. Sardar Singh 
44, 46 
H. M. Parakh, for Appellants; M. M. 
Vyas, for Respondents. . 
CHHANGANL,. J.i— This is plaintifs 
first appeal from the judgment and decree 
of the District Judge, Balotra dated 28/8/58 
dismissing the plaintiff-appellants’ suit for 
the enforcement of a mortgage. The ap- 
peal came up for hearing before a Division 
Bench of this Court. One of the questions 
raised before the Division Bench related to 
the invalidity of the registration on account 
of the non-compliance with the provisions 
of Sections 35 and 61 of the Marwar Re- 
gistration Act which are similar to the pro- 
visions of the Indian Registration Act ex- 
cept for some changes in Section 85 of the 


4r 
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Marwar Registration Act. A question re- 
lating to the validity of the registration 
deed on account of the non-presentation of 
the deed and non-admission made by some 
of the executants of a deed arose before a 
Division Bench in Civil First Appeal No. 30 
of 1957 (Raj): Bhaniram v. Mukandass and 
was referred to the Full Bench. Having re- 


gard to this reference, the present appeal 
was also directed to be heard by a Full 
Bench by the order of the Chief Justice 


dated 6-10-70. This is how, the appeal has 
come before the Full Bench. 


2. The facts leading to the appeal 
are briefly these— 


The plaintiff-appellants instituted a suit 
in the Court of District Judge, Balotra on 
29-1-57 and set out their case as follows:— 


That defendants Mohan Lal, Bhanwar 
Lal and Champa Lal were members of a 
Joint Hindu Family, Mohan Lal being the 

arta, e plaintiffs however added in the 
plaint that they received information that 
after the execution of the mortgage deed 
dated 9-5-47 defendant No. 2 Bhanwarlal 
was adopted by Balkishan son of Lichman- 
dass Maheshwari and that defendant No, 8 
Champalal. was adopted by Hazarimal son 
of Faujmal Maheshwari. The plaintiffs serv- 
notices on them requiring them to re- 
ply whether they admit or not their adop- 
tion but they gave no reply. Consequently, 
the plaintiffs impleaded them as defendants 
in the suit. 

3. That on 9-5-47 defendant No. 1 
Mohanlal in his capacity as a karta of the 
Joint Hindu Family took a loan of Rupees 
25,000/- from the plaintiffs for their 
joint family business and mortgaged joint 
family popes consisting of two houses 
and one shop as describ in Para 4 (A) 
to (C)_ of the plaint. Defendant No. 2 
Bhanwarlal who was an adult joined in the 
transaction and. ened the mortgage deed 
Ex. 1. Defendant No. 3 Champ was a 
minor and, therefore, could not si the 
mortgage deed. According to the plaintiffs, 
the defendant No. 1 as a karta of the Joint 
Hindu Family presented the mortgage deed 
for registration and got it registered. The 
defendants agreed to pay interest on the 
mortgage-money at Re 0/7/-% per 
month, the annual interest amounting to 
Rs. 1,812/8/-. The defendants obtained a 
lease of the mortgaged property and the de- 
fendants Nos. 1 and 2 executed a rent note 
Ex. 2 on 9-5-47 fixing annual rental of 
Rs. 1,812/8/- equivalent to the amount of 
annual interest. The plaintiffs alleged to 
have received an amount of Rs. 8,658/8/- 
Hll Asoj Bad 2 Samvat 2009 towards in- 
terest due under the mortgage deed. They 
received no payment thereafter. e inter- 
est from the date of the mortgage 
upto 5-2-57 was calculated at Rs. 14,922/ 
8/- and giving a credit of Rs. 8658/8/- the 
laintiffs claimed an amount of Rs. 36,264/- 

ue under the mortgage upto 5-2-57. On 
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the alleged adoption by Balkishan and Ha- 
zarimal of defendants Nos. 2 and 8 and 
their ceasing to have any interest in the 
mortgaged properties, the plaintiffs treating 
‘the Scfendant No. 1 Mohanlal responsible 
for the liability under the mortgage and 
finding him also in possession of the mort- 
gaged properties, demanded possession of 
the mortgaged properties, from him and 
also demanded interest, He refused to 
hand- over the possession, On the refusal of 
the defendant No. 1, the plaintiffs also ap- 
proached the defendants Nos. 2 and 8 but 
they replied that they having gone in adopt- 
ion had nothing to do with the mortgaged 
properties. The plaintiffs also alleged in 
the plaint that after the execution of the 
mortgage deed the market value of the 
mortgaged properties began declining ` and 
the security became inadequate and, there- 
fore, on 10-7-56, they served. separate 
notices on the defendants demanding pos- 
session of the mortgaged properties and re- 
quiring them to repay the mortgage money 
or to mortgage additional properties to se- 
cure the loan. The defendants however, 
gave no written reply but verbally informed 
the plaintiffs to do whatever they consider- 
ed necessary. The plaintiffs thereupon filed 
a suit claiming the following reliefs— 


In clauses “A” and “B” of the relief 
clause they, in substance, claimed a decree 
for the recovery of Rs. DEM by sale of 
the mortgaged properties an so other 
properties if the sale proceeds of the mort- 
gaged properties were not found sufficient. 


Tn clause “C” they prayed that in case 
the defendants are pra to hand over 
the possession of the mortgaged properties 
and also to mortgage additional properties 
to ensure the payment of the mortgage 
amount together with interest, a decree to 
that effect may be passed in favour of the 
plaintiffs against the defendants. 

In clause “D” of the relief clause, it 
was stated that in case the defendants de- 
sire to continue. the usufructuary mortgage 
they should pay the entire amount of in- 
terest due and mortgage additional proper- 
ties so that the valuation of the mortgaged 
properties might be double the amount of 
the mortgage money, and on doing so, the 
mortgaged properties need not be sold and 
the right of the mortgagors to redeem the 
properties be maintained. 


In clause “E” of the relief clause it 
was averred that if the defendants Nos. 2 
and 3 agree to the fact of their adoptions 
to Balkis and Hazarimal respectively 
and of having no concern with the mortga- 
ged property as entered into mortgage deed 
and if the defendant No. 1 agrees to it and 
accepts to have his possession over the 
sa aoa propane and agrees to his res- 
ponsibi ity for all the terms embodied in 
the mortgage deed then the names of the 
defendants Nos. 2 and $3 be deleted from 
the plaint. 
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-Since then they have been separate, 


- not 


` fendant No. 2 specifically 


[Prs. 3-6] 


In clause “F”? the plaintiffs added the 
usual prayer for any relief which may be 
legally available to them. 


4, A detailed reference to the relief 
clauses has been made as they assumed 
importance in connection with the contro- 
versy relating to the maintainability of the 
suit. 

5. Defendant Mohanlal did not ap- 
pear and contest the suit and the suit pro- 
ex parte against him. Defendant 
No. 8 Champalal filed his written statement 
on 19-8-57. The defendant No. 2 Bhanwar- 
Jal filed his written statement on 19-4-57. 
They took more or less identical pleas. 
They denied their adoptions by Bal Kishan 
and Hazarimal respectively. Their case 
was that sometime prior to the year 1947 
defendant No. 1 wound up the family busi- 
ness and started dealing in wagering con- 
tacts in bullion and did not pay any heed 
to the persuasions of the relations to the 
contrary. Thereupon Champalal was taken 
by Hazarimal. and Bhanwarlal by Balkishan’s 
widow and they started living with ae: 
They, 
however, averred that there was no seul 
partition of the joint family properties by 
metes and bounds and that the family pro- 
perties continued to be joint. They, how- 
ever, denied that defendant No, 1 was the 
Karta of the family. Although they did 

| speciicaliy admit the execution of the 
deed by the defendant Mohanlal they do 
not appear to have seriously chr ennea the 
execution of the deed by Mohanlal: their 
main challenge being to his capacity as the 
karta of the family and his competence to 
alienate the undivided properties. In 
ara 25 of the written statement the de. 
leaded that “the. 
defendant No. 1 sustained heavy losses in 
wagering contracts of gold and silver in 
the year 1947. Hence in order to defraud 
the creditors of that wagering business if 
at all any mortgage deed was executed by 
the defendant No. 1 and the plaintiffs to- 
gether for the property of the defendants 
it is collusive, without any consideration 
and incorrect. Such a mortgage deed can- 
not produce any effect on my rights.” De- 
fendant No. 2 Bhanwarlal deni the exe- 
cution of the moran deed and particularly 
emphasised that he did not present the deed 
for registration nor he eppeared before the 
Sub-Registrar to admit the execution and 
thus hinted want of proper registration of 
the document. Both the defendants plead- 
ed want of consideration and bar of limita- 
tion. They denied the allegations regarding 
the decline in the market value of the pro- 
perties mortgaged but admitted receipt of 
notices and pleaded that they verbally in- 
formed the plaintiffs that there was no real 
mortgage transaction and they could file a 
alse suit on their own responsibility. 


6.. On the basis of these pleadings, 
the trial Court framed the following issues: 
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1. Whether the defendants 2 and 3 
constituted a joint Hindu family on 9-5-44 
with defendant No. 1 as its Karta? Ps. 

2. (a) Was the mortgage deed Exhi- 
bit 1 executed by defendant No. 2? Ps, 
na If so, was it without consideration? 


8. (a) Whether defendant No. 1 Mohan- 
lal borrowed from the plaintiffs a sum of 
Rs. 25,000 on 9-5-1947 as Karta of the 
family for legal necessity and mortgaged the 
suit property with the plaintiffsP Ps. 

(b) If so, whether the mortgage deed 
Exhibit .1 is collusive and without considera- 
tion and therefore not binding on the defen- 
dants 2 and 8P D-2 and 3. 

4, If it is proved that defendant No. I 
Mohanlal executed the mortgage deed in 
question, he being a coparcenor only, is the 
whole of the mortgage deed invalid 

5. Whether after the execution of the 
mortgage deed the Piin of the mortgage pro- 
perty went on falling and therefore the 
piaineis are entitled to bring the present 
suit s. 


6. Is the plaint not properly stamped? 


If so, what is its effect on the suit? D-2 
and 3. 


7, Whether the relief for the mortgage 
money and sale of property under the mort- 
gage deed Exhibit 1 in suit is within limita- 
tion? Ps. 

8. Is the registration of the mortgage 
deed not invalid against defendant No. 2 
because he had neither presented it nor ad- 
med p execution before registering autho- 
rity? - Ps. 

8. @) Whether the present suit is not 
maintainable in view of the nature of the 
mortgage deed on which it is basedP D-2 
and 8. 

9. To what relief the parties are en- 
titled? . 

T. The 
nesses and relied upon’ 19 documents in sup- 
port of their case. The defendants examin- 
ed 14 witnesses and relied upon 107 docu- 
ments to rebut the plaintifs claim. The 
trial Co after review of the entire evi- 
dence, oral and documentary, recorded find- 
A on the various issues which may be de- 

iled below. 


8. On issue No. 1 relating to the 


joint Hindu | family of the defend- 
ants, e trial Court held that de- 
fendants Mohanlal, © Bhanwarlal- and 
Champalal . constituted a joint Hindu 


family on the date of the execution of the 
mortgage deed and that Mohanlal, defen- 
dant, being the eldest member of the family 
was its Karta. The issue was decided in 
favour of the plaintiffs. 

9. Issue No. 2 (a) was decided in fa- 
vour of the plaintiffs and it was held that 
the execution of the mortgage deed Exhi- 
bit 1 by defendant No.-2 Bhanwarlal had 
` been amply proved. 
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laintiffs examined 12 wit- 


` non-appearance 
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10. The trial Court discussed issues 
Nos. 2 (b), 8 (a) and 3 (b) together and 
held that the mortgage transaction was not 
collusive between the plaintiffs and the 
defendant Mohanlal. As to the considera- 
tion for the mortgage, the trial Court held 
that a sum of Rs. 10,963 was due to the 
plaintiffs under the khatas Exhibits 14 and 
15 against the defendants and the discharge 
of the liability of the defendants under the 
khata was a part of the consideration of 
the mortgage deed in question. e trial 
Court, however, held that the plaintiffs fail- 
ed to prove that the amount of Rs. 14,037 
was paid in cash to the defendants on 15-5- 
1947. The trial Court thus held that the 
plaintiffs failed to prove consideration to the 
extent of Rs. 14,037. i 

IL Considering the question of 
legal necessity for the mortgage as embo- 
died in issue No. 8 (a), the trial Court held 
that the plaintiffs failed to prove the _ legal 
necessity of the mortgage in question in 
order to bind the defendant Champalal. 


12. Under issue No. 4 the trial 
Court held that a coparcener cannot alienate 
even his own interest in the coparcenary 
property without the consent of the other 
coparceners and the alienation being not for 
legal necessity, was void in its entirety. 


13. Issue No. 5 was not pressed by 
the plaintiffs and it was, therefore, decided 
against the plaintiffs. 


14. Issue No. 6 was decided for the 
plaintiffs. 
15. On the question of limitation, the 


trial Court held that the suit for sale of the 
mortgaged properties was within limitation 
Pat mo prayer for a personal decree was 
arred. : 


16. On the controversy relating to 
the invalidity of the registration, the tial 
Court, having regard to the facts and the 
circumstances of the case, took the view 
that the registering officer registered the 
deed in question as regards defendant No. 1 
Mohanlal alone: on 19-5-1947 and did not 
roceed to conp te the registration of the 

eed as required’ by Section 61 of the Re- 
geraes Act, because there was time left 
or other executant, viz., Bhanwarlal to make 
appearance before him for registration pur- 
poses. Consequently, it held the deed as 
registered in respect of Mohanlal alone. 
Tt, however, observed that had the deed 
been registered -qua Bhanwarlal also, then 
the registration would have been valid, the 
of Bhanwarlal to admit 
execution - eing a defect of procedural 
nature. Jn holding. that the mortgage deed 
was not registered qua Bhanwarlal, the trial 
Court emphasised that the endorsement and 
certificate were not proved to have been 


. copied in the margin of the register book as 


required by Section 61 of the Registration 
Act. 


the 
aving 


17, As regards issue No. 8 (a), 
trial Court held that the mortgagors 
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failed to deliver the possession of the mort- 
gaged property back to the plaintiffs-mortga- 
gees on the expiry of the lease period, the 
mortgagees were competent to sue for the 
mortgage money under Section 68 (1) (c), 
(d), of the Transfer of Property Act. 


18. On issue No. 9, the finding, of 
the trial Court is that Section 93 of the 
Transfer of Property Act cannot be read as 
if it were absolutely independent of Sec- 
tion 67 and that Sections 67 and 98 had 
to be read together and that Section 98 
does not bar a suit for the recovery of the 
money by sale of the mortgaged property. 


` 19. In view of the findings of the 
trial Court on issues Nos. 3, 4 and 7, the 
trial Court dismissed the- plaintiffs’ suit with 


costs. 

20. Agegrieved by this decree, the 
laintiffs have filed the present appeal, The 
efendant Mohanlal did not appear and con- 

test the appeal. Mr. M. M. Vyas, however, 

appeared on behalf of the defendant-respon- 


dents Bhanwarlal and Champalal. 


21. We have heard Mr. Hastimal 
for the appellants and Mr. M. M. Vyas for 
the ‘respondents. Mr. Hastimal made sub- 
missions assailing the findings of the trial 


Court while Mr. Vyas not only supported 
the findings recorded in his favour but fur- 


ther assailed those findings of the trial Court 
recorded against him and supported the dis- 
missal of the suit—even in case of the re- 
versal of the findings in his favour. - We 
consider it convenient to address to the 
various questions arising for the determina- 
tion on the respective submissions made at 
the Bar and to refer to the arguments at 
appropriate stages while determining the 
questions, 

22. The first contention relates to 
the validity of the registration and the con- 
sequent inadmissibility of the deed in evi- 
dence, Issue No. 8 framed by the trial 
Court contemplated a controversy over the 

roper presentation of the document and 
the non-appearance and non-admission of 
the defendant Bhanwarlal and the conse- 
quent non-compliance with the provisions 
of Sections 82 and 85. The documents 
having been. presented by Mohanlal, there 
was a valid presentation of the deed before 
the Sub-Registrar and there has been no 
non-compliance of Section 82. ere has, 
of course, been a non-compliance with the 
rovisions .of Section 85 inasmuch as the 
Bafendant Bhanwarlal did not appear before 
the Sub-Registrar and admit the execution. 
The question as to proper effect of non- 
compliance with the provisions of Section 35 
was considered in detail in Civil First Appeal 
No. 80 of 1957 (Raj.) and it was held that 
the non-compliance is a defect of a pro- 
cedural nature and does not invalidate re- 
gistration. For the reasons given in that 
udgment, which we need not repeat, we 
old in the present appeal also that the re- 
gistration of the document could not be in- 
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valid or ineffective against Bhanwarlal on 

is ground. Even the trial Court was not 
prepared to hold the registration defective 
on mere non-compliance with the provisions 
of Section 35. ‘The trial Court held that 
the mortgage deed. in ‘question was not re- 
gistered qua Bhanwarlal for the reasons re- 
produced below:— 


“In the present case before me as 
already stated, it appears neither from the 
mortgage deed nor from any evidence on 
record that the endorsement and certificate 
mentioned in Sections 59 and 60 were copied 
into the margin of the relevant register book 
and therefore it cannot be said in the instant 
case that the registration of the mortgage 
deed should be deemed complete within the 
meaning of Cl. (2) of Section 61 of the Re- 
gistration Act,” 


The learned counsel for the respondents in 
supporting the finding of the trial Judge 
pe ga ae the provisions of Section 61 
and referred to a few cases to establish that 
the registration can be considered complete 
only when the endorsement and certificate 
referred to and mentioned in Sections 59 
and 60 are copied into the margin of the 
register book. After going through the 
pleadings of the parties and the issue No. 8, 
we are clearly of the opinion that the tri 
Court clearly went wrong in entering into 
the controversy whether the registration was 
not complete on account of the non-com- 
pliance with the provisions of Section 61 
of the Registration Act. The defendants 
did not take any plea that the endorsement 
and certificate were not copied in the mar- 
gin of the register book. The Sub-Registrar 
endorsed on the mortgage deed a certificate 
as required by Section 60 (1) containing the 
word “Register” together with the number 
and page of the book in which the docu- 
ment stands copied and this certificate is 
clearly admissible for proving that the docu- 
ment has been duly registered in the manner 
provided in the Act and that the facts men- 
tioned in the endorsement referred to in 
section 59 have occurred as therein men- 
tioned. Having regard to the provisions of 
section 114 of the Evidence Act it will be 
Proper to infer that in the ordinary course 
of business the certificate and the endorse- 
ment must have been copied in the margin 
of the register-book and in the absence’ of 
any controversy raised by the defendants on 
facts, the trial Court was not justified in in- 
sisting that the plaintiffs ought to have led 
evidence to prove that the certificate and en- 
dorsement were copied in the margin of the 
register book for proving a completed regis- 
tration, specially when the defendants raised 
no controversy on facts and there was no 
issue envisaging a controversy as to the ab- 
sence of the copies of the endorsement and 
certificate in the register book. We must 
mention in this connection that having re- 
ard to the provisions of Section 60 6) of 
e Registration Act and Section 114 of the 
Evidence Act, the completion of the docu- 
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ment in the manner provides by the Act 
as to be held established. In this view of 
the matter, it is unnecessary to en- 
ter into a detailed examination of 
the contention of the defendant-res- 
pondents based upori the consideration of 
the stage of the completion of the registra- 
tion and the various cases in that behalf. 
In the result, we hold that the registration 
of the document was not invalid against 
Bhanwarlal. 


23. The next 
execution of the dee 





estion relates to the 
In 


chhordass, P.W. 8. 


produced his brothers Champalal, D.W. 3 
and Mohanlal, D.W, 14. Tarachand, P.W.7 
is the scribe of the mortgage deed. He has 
cledrly stated that the defendant Bhanwar- 
lal signed the mortgage deed in his pre- 
sence. There was no cross-examination to 
discredit his testimony. Purshottam, P.W. 1 
and Ranchhordass, P.W. 8, are the attest- 
ing witnesses. It is true that Purshottam 
stated that Bhanwarlal did not sign the 
deed in his presence. Ignoring his. evi- 
dence, the evidence of other witnesses fully 
establishes the execution of the deed b 
Bhanwarlal. The defence evidence is whol- 
ly inadequate to rebut the evidence led by 
the plaintiffs. Mohanlal, D.W. 14, admits 
that when he produced the mortgage deed 
along with the rent note in the office of the 
Sub-Registrar, Bhanwarlal’s signatures were 
there on the deed and Motilal had told him 
that he had obtained his signatures. He 
made a statement to the effect that the 
mortgage deed did not bear Bhanwarlal’s 
signatures on the basis of information which 
was given to him by Bhanwarlal after the 
institution of the suit. It is inconceivable 
that Mohanlal could have kept quiet and 
not disputed -the genuineness of Bhanwar- 
lal’s signatures at the time he produced the 
mortgage deed before the Sub-Registrar for 
registration if the deed really contained the 
forged signatures of Bhanwarlal. It may also 
be mentioned that the defendant Bhanwarlal 
did not come forward to challenge the exe- 
cution of the deed even when in the year 
1956 he was served with a notice. He omit- 
ted to give any written reply to the notice. 
The execution of the mortgage deed, it may 
be significantly pointed out, was not sought 
to be disproved by the defendants by the 
evidence of the expert. Even though the 
expert was examined to disprove Bhanwar- 
ots signatures on some other documents 
but the expert was not called upon by the 
defendants to state his opinion with regard 
to the defendant Bhanwarlal’s signatures on 
the mortgage deed. The execution of the 
mortgage deed by the defendants has been 
satisfactorily proved and the conclusion of 
the trial Court warrants no interference. 
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24, - We now take up the contro- 
versy rela to consideration. The con- 
sideration relating to mortgage deed con- 


sists of two items: 

(1) Rupees 10,963 on account of the 
pee khatas marked Exhibits 14 and 15 

earing Mohanlal’s signatures. 

(2) Rupees 14,037 paid in cash on 
15-5-1947 after the registration of the mort 
gage deed. 

The trial Court held the first item of con- 
sideration proved. With regard to the 
second item, the trial Court held that the 
laintiffs failed to prove the payment of 
: 14,037 in cash to the defendant Mohan- 


The defendants-respondents have chal- 
lenged the findings of the trial Court with 
regard to the item of Rs. 10,963 and made 
two submissions— 

(1) that there is no proof of the exe- 
cution of the Khatas by Mohanlal; and 

(2) that even the proof of these kha- 
tas is not sufficient to warrant a conclusion 
that the consideration has been proved qua 
Bhanwarlal. 
The trial Court considered the statements 
of Meghraj, P.W. 4 and Prabhoolal, P.W. 
5, examined by the plaintiffs and the state- 
ment of Mohanlal, D.W. 14, examined in re- 
buttal, and came to a conclusion that 
Rs.'10,963 were due to the plaintiffs under 
the Khatas Exhibit 14 and Exhibit 15. We 
have gone through the evidence and are in 
entire agreement with the finding arrived at 
by the trial Judge. The discharge of these 
Khatas by the plaintiffs constituted a valid 
consideration for the execution of the mort- 
gage not only against Mohanlal but 
against Bhanwarlal, for it is well settled 
that the consideration need not be received 
directly by the party executing the deed. 


25. As regards the cash payment of 
Rs. 14,037, the plaintiffs relied upon the re- 
citals in the mortgage deed Ex. 1, relating 
to the admission of receipt of consideration, 
the execution of the rent deed, Exhibit 2 
and the Pom Exhibit 3 and the oral evi- 
dence of Prabhoolal, P.W. 5, Ramdhan, 
P.W. 9 who attested the receipt, Exhibit 3 
and Lalchand, P.W. 11, the scribe of the 
receipt. The defendants examined Shri 
M. K. Mehta, D.W. 1, a handwriting expert, 
Chaturbhuj, D.W. 10 and Mohanlal, D.W, 
14, to poe that the receipt Exhibit 32 
was a forged document and that no pay- 
ment was made. The trial Court rejected 
the evidence of Lalchand, P.W. li as— 

1. The witness could not say from 
memory whether Mohanlal subscribed his 
signatures A to B in Exhibit 3 in his pre- 
sence. 

2, Where it was written, 

8. Who besides Mohanlal were pre- 
sent, and `: 

4, At what time it was written, ete. 
The evidence of Ramdhan, P.W. 9, was re- 
jected as the trial Judge considered him 4 


p 
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casual witness. The trial Judge rejected the 
evidence of the plaintiffs for the following 


Teasons:—~ 


I. That Prabhoolal stated that at the 
time of one of Rs. 14,087 Lalchand 
Saraf and four-five persons including Likh- 
maram and Rami and the plaintiff 
Mee were present. Meghraj and Tikhm = 
ram did not, however, make any statement 
in connection with the payment. 


2. The trial Judge emphasised the 
circumstance that while signing the re- 
ceipt Mohanlal defendant made an addition 
to the signatures that he was signing in his 
own opady and as manager of the joint 
Hindu family. Mohanlal, however, made no 
such addition while signing the mortgage 
deed. From this circumstance, the learned 
trial Judge inferred that the “recital” (about 
his having signed in his individual capacity 
and as manager) could not have been writ- 
ten in the receipt, Exhibit 8 on the date the 
mortgage deed was registered. It was ob- 
served by him, “this expression appears to 
me a clear matter of afterthought and as a 
result of mature deliberation when. the plain- 
tiffs probably became aware of the law in 
respect of an alienation made by a copar- 
cener of a joint Hindu family”. The trial 


Judge reviewed the defendant’s evidenco 
and reliance upon it. The even 
conclusion reached by the Judge _ is 


that the plaintiffs have failed to prove. that 
Rs. 14,087 were paid in cash to the defen- 
dant Mohanlal on 15-5-1947. 


26. We have very carefully gone 
through the evidence on record and consi- 
dered the facts and the circumstances of the 
case and are unable to agree with the con- 
clusion of the trial Judge. We must observe 
at once that the defendants Mohanlal and 
Bhanwarlal executed the mortgage deed in 
the year 1947. They never repudiated these 
two documents. Even when the plaintiffs 
served notices upon them on 10-7-1956, 
they did not care to send any reply in writ- 
ing repudiating the documents or the re- 
ceipt of consideration. No explanation has 
been given as to how Moh and Bhan- 
warlal executed the documents on 9-5-1947 
and how Mohanlal got the document regis- 
tered on 15-5-1947. without getting con- 
sideration. The evidence of the parties has 
to be properly appraised in the light of 
these important circumstances. The evi- 
dence of Lalchand, P.W. 11, has been reject- 
ed on wholly inadequate grounds by the 
trial Judge. The receipt was executed in 
the year 1947. Lalchand was examined in 
the year 1957, that is, after lapse of 10 
years. Lalchand’s statement that he could 
Dnot remember some particulars appearsto us 
to be natural when it is realised that he was 
examined ten years after the execution of 
the receipt. After going through his state- 
ment and considering the reasons given by 
the District Judge for rejecting his evidence 
we have reached a conclusion in disagree- 
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ment with the trial Judge that the evidence 
of Lalchand deserves to be accepted. Ram- 
dhan’s evidence has also been rejected on 


cause Me j an 
omissions while making their statements 
about the payment of consideration, is no 
ground for rejecting his statement. Out of 
e three defence witnesses Mohanlal is the 
defendant himself. He did not appear to 
contest the suit and allowed the suit to pro- 
ceed ex parte against him. He had not the 
courage to file written statement denying the 
receipt of consideration, He was examined 
by other defendants and as a witness on 
their behalf, he denied his signatures on the 
receipt. e evidence of Mohanlal does not 
appear to be reliable. It is true that Mo- 
À was literate and could have scribed 
the receipt himself but from the mere fact 
that Mohanlal himself did not scribe the re- 
ceipt and that Lalchand was called to scribe 
it, is hardly a good reason to accept the 
statement of Mohanlal that he did not exe- 
e 


which have not oer 


are impressed by the similarities in the two. 
Having regad to all these circumstances, 
we are unable to maintain the finding of the 
trial Judge on this aspect of the case and _ 
reverse it and hold that the plaintiffs have 
proved the cash Payment of Rs. 14,037_ to 
the defendants and that the mortgage deed 
was for consideration, 

. 27. We now proceed to consider the 
question whether the defendants constituted 
a joint Hindu family and whether defend- 
ant No. 1 Mohanlal was the Karta. This is 
a gab ieor nanter of issue No. 1. The piain- 
tiffs clearly came forward with such a case 
at least in the alternative. 'The defendants’ 
stand in this behalf deserves specific men- 
tion. The defendant No. 1 admitted— 

l 1. “That no partition of our ances- 
tral and joint property has so far been effect- 
ed amongst the defendants upto this time; 
2. Since then the defendants are sepa- 
rate but since no partition had taken place, 
their rights pertaining to that still stand; 
8. On 9-5-1947. the defendants were 
of course coparceners but the defendant 
o. 1 was not the karta of the family.” 


The defendant No. 2 also admitted— 
I. “Their rights are still intact over 

the joint ancestral property upto this time 

as mo partition of the same has taken place, 
2. On 9-5-1947 the defendant No.1 

was not the karta of the ily.” 

Tt must be observed that the defendants did 


not deny the case that they were members 
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of a joint Hindu family. They of course de- 
nied that Mohanlal was the Karta and was, 
therefore, competent to ‘alienate the proper- 
ties. During the course of hearing, neither 
the plaintiffs’ counsel nor the defendants’ 
counsel challenged the finding of the trial 
Court that the defendants constituted a joint 
family on 9-5-1947, : 

28. As to the capacity of Mohanlal, 
defendant No. 1 as karta, we must observe 
that it is well settled law that ordinarily a 
father or other senior coparcener for the 
time being, is entitled to be the manager of 
the joint Hindu family. The statements of 
the defendants themselves indicate that de- 
fendant No: 1 Mohanlal acted as a karta. 
Defendant No. 2as D.W. 2 stated that “after 
the death of Hastimalji our family ancestral 
business of grocery was carried on by Mo- 
hanlal. business was being carried on 
in the name of (firm) Fojmal Hastimal when 
Hastimalij was alive.... I do not re- 
member as to where the Bahis of our busi- 
ness are now. They might be with Mohan- 
lal.” D.W. 8 Champalal stated that “when 
the shop was running, Mohanlal and Ban- 
warlal used to sit on it. -Prior to the close 
of the shop, Mohanlal was carrying on the 
business of wagering transactions and it was 
purposely closed for doing the same (for 
wagering transactions). Up to this time 
have not enquired about the Bahis of our 
shop nor I told Mohanlal for the partition.” 


29. Having regard to the settled 
principle and the absence of any indication 
in the statements of the defendants that 
Mohanlal ceased to be a manager, we ac- 
cept the finding of the trial Judge that 
Mohanlal was the manager of the joint 
Hindu family. The decision of the trial 
Court on this issue is ed in entirety. 

30. The next controversy is whether 
the alienation was made for legal necessity, 
In dealing with this issue, the trial Cowt 
emphasised that it was not stated in . the 
mortgage deed— 

1. that a sum of Rs. 25,000 was 
taken for the joint family business, 

2. that the plaintiffs improved _ their 
case in the plaint by stating that the defen- 
dant No. 1 in his capacity as a karta, took 
the loan for the joint Hindu family business, 


8. that the plaintiffs further improved 
their case in evidence by giving particulars 
of the purposes for which the ‘various items 
entered in the Khatas Exhibit 14 and Exhi- 
bit 15 were advanced and also by stating 
that a sum of Rs. 14,087 was paid in cash 
because the defendants had received certain 
invoices of Tel, Mirach and Methi’ 

From these, it concluded “that the plaintiffs 
case in this respect about the existence of 
legal necessity is not only discrepant and in- 
consistent but is also shifting gradually at 
different stages”. Addressing to ihe evi- 
dence, the trial Court first considered the evi- 
dence of Mangilal, P.W.6 and Likhamaram, 
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P.W. 10 and did not think it proper to place 
reliance on them, Considering the evidence 
of the plaintiffs themselves, Meghraj, P.W. 4 
and Prabhoolal, P.W. 5, the tri Court 
emphasised the following discrepancy in 
their statements:— , 


“That while Meghraj stated that a 
sum of Rs. 5,000 was paid to the defendants 
for the purchase of the house, Prabhoolal de- 
posed that out of the sum of Rs. 5,000 paid 
to the defendants, a sum of Rs. 4,400 was 
utilised for the purchase of the house and 
the remaining sum of Rs. 600 was spent by 
the defendants in their business.” 


This was considered a material’ contradiction 
by the trial Court. The trial Court also noted. 
that the amount of Rs. 25,000 lent to the 
joint family firm of the defendants Fojmal 
Hastimal was not debited to the account of 
that firm. On these premises, the trial Court 
concluded: “that there is little truth in the 
case now set up by the plaintiffs that the 
sum of Rs. 25,000 was paid under the mort- 
gage deed to the defendants for the pur- 
poses of their joint ily Fojmal 
Hastimal.” Further, the trial Court also 
proceeded to examine the case on the as- 
sumption or truth of the Reels state- 
ments and held that in the absence of any 
independent evidence their evidence cannot 
be considered sufficient to prove the legal 
necessity for the loan advanced by them. It 
also observed that except for the last item 
(Rs. 14,037), the evidence on record did not 
show the exact peoe for which the 
amounts were paid and considering the evi- 
dence as too vague, held it insufficient to 
prove the legal necessity. The trial Court 
also held that the purchase of the house did 
not per se amount to legal necessity. ‘As for 
the item of Rs. 14,087, the trial Court ob- 
served that the plaintiffs made no inquiries 
about the invoices of Tel, Methi and Mirach 
nor noted anywhere that the amount was 
paid in. connection with the invoices, and 
reached a conclusion that they made no rea- 
sonable inquiry in this regard but took as 
correct; what the defendant Mohanlal told 
them about the necessity of the loan. In 
the light of these findings, the trial Court 
eventually held “that the plaintiff utterly fail- 
ed to prove the legal necessity of the mort- 
gage in question in order to bind defendant 
Champalal thereof.” 


81. : Now, the ‘principles of law 
which should oven the present case are 
well settled and may be briefly summarised 
as follows:— 

1. The Manager of a joint Hindu 
family has power to alienate for value joint 
family property so as to bind the interests 
of both adult and minor coparceners in the 
property, provided that the alienation is 
made for legal necessity or for the benefit 
of the estate. ‘That the payment of debts 
incurred for family business or other neces- 
sary purpose constitute a legal necessity. 
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2. That the burden of proving legal 
eee to support alienation is upon e 
ence. 


8. That the alienee can succeed not 
only on proof of legal necessity but also on 
proof that thealienee made reasonable en- 


quiries and was satisfied as to the existence 
of the legal necessity. 


Considering the evidence and materials on 
record in the light of the above principles, 
we have found it difficult to agree with the 
trial Court as to the manner of approach op 
praisement of evidence, the findings and the 
reasons for those findings. We must at 
once observe that the recitals of purposes 
for the loan in the deed and the statement 
of the case in the plaint and the evidence 
led to prove the existence of legal necessity, 
cannot Te considered as statements of cases 
at various stages and the trial Court wag 
hardly justified in overempbasising the ab- 
sence of detailed particulars in the deed or 
in the plaint and concluding that the plain- 
iff? case was not only discrepant and incon- 
sistent but also shifting gradually at differ- 
ent stages. This approach of the trial 
Court has adversely influenced the trial 
Court’s appraisement of the evidence. 


32. We now proceed to examine the 
evidence, Purshottam, P.W. 1, stated “that 
the ances business of the defendants was 
of grocery”, P.W. 2 Nathraj also stated that 
“the defendants were living together from 
Samvat 2003 to 2005, There was a grocery 
shop of the defendants at Barmer fiom Sam- 
vat 2008 to 2005. All the three defendants 
used to sit at the shop and carry on the 
business.” The defendant No, 2 Bhanwar- 
al as D.W. 2 also admitted that “after the 
death of Hastimalji our family ancestral 
business of grocery was carried on by 
Mohanlal. Our business was being carried 
on in the name of (firm) Fojmal Hastimal, 
when Hastimalji was alive. In those days 
our Bahis were being maintained by Mohan- 
lal.” He further stated, “During the days 
Mohanlal was carrying on wagering tran- 
sactions, our grocery business was running in 
an ordinary manner in the name of Fojmal 
Hastimal. This was our ancestral business. 
It was a joint business of Mohanlal, myself 


and Champalal. By this business our house- . 


hold expenses were only met”. The conduct 
of the ancestral business by Mohanlal, there- 
fore, stands clearly proved. Mangilal, P.W. 
6, who is the cousin and is also a relation of 
the plaintiffs stated that once in Baiskh Sudi 
Samvat 2003 he went to Baramer, and stayed 
with the plaintiffs. During that visit, he 
went one day to the house of the defendant 
Mohanlal for meals at the invitation of 
Mohanlal’s mother. There Mohanlal and 
Bhanwarlal informed him that they were in 
need of money as the railway receipt of Tel 
(oil), Mirach (pepper) and Methi (Buck-wheat) 
was to be received very shortly. They sought 
his help to secure a loan from the plain- 
tiffs. He talked the matter with the plain- 
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tiff Prabhoolal who agreed to advance the 
Joan on the security of houses. He convey- 
ed the information to the defendants and 
the defendants accompanied hi to the 
plaintiff Prabhoolal and it was agreed that 
the defendants would be given a loan of 
Rs. 25,000 including the previous dues, by 
mortgaging two houses and one shop. The 
witness in cross-examination stated that he 
was on good terms with Mohanlal and had 
no bad terms. The trial Court did not be- 
lieve this witness and peve the following 
reasons for disbelieving his evidence— 
(1) because he is a resident of another 
village, 
- (2) because he could not tell the 
dates of his previous visits to the house of 
ohanlal, 


(8) because he could not state what 
business Mohanlal was doing, 

(4) because he is admittedly a close 
relation of the plaintiffs and indebted to 
them; and 


) because he stated that in his pre- 
sence the final figure of the previous ac- 
count was not disclosed, 


We have very carefully gone through his 
statement and have reached a conclusion 
that the reasons for disbelieving this witness 
are not sound or convincing. The witness 
no doubt belongs to a different village but he 


‘states that he went to Barmer to submit a 


stock of the control-goods as he was dealing 
in control-goods. There was thus a proper 
occasion for him to visit Barmer. The fact 
that he could not give the dates of his ear- 
lier visits, is no ground for discrediting the 
witness, He is more closely related to the 
defendants than to the plaintiffs. His mother 
and the defendants’ mother are real sisters 
and the plaintiffs are the first cousins of their 
The fact that he had dealings with 
the plaintiffs and was owing some money 
to the plaintiffs cannot warrant an inference 
that he would make a false statement to in- 
volve his first cousins for heavy pecuniary 
liability. In our opinion, the statement of 
the witness is quite natural and does not 
deserve to be rejected, 


33. P.W. 10 Likhmaram deposed 
that he had deposited Rs. 1,000 with the 
defendants’ firm in the month of second Chet 
Svt. 2001 and when he asked the defendants 
to repay the amount on Jet Bad 7 or 8 
Svt. 2003 they gave it to him on Jeth Badi 
10, Svt. 2003 and he was told by the defen- 
dants that they brought the amount from the 
plaintif Megharaj. The defendants did not — 
produce the account books to rebút the evi- 
dence of his witness. The trial Court, how- 
ever, rejected his evidence for two rea- 
sons:— 


1. It emphasised the discrepancy in 
the plaintiffs’ version that an amount of 
Rs. 14,087 was given in connection with the 
invoices of Tel, Methi and Mirach whereas 
as per his statement, some amount out of 
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the advance of Rs. 14,087 was utilised io 
repay the debt. 

2. The trial Court also emphasised 
that the witness could not remembex if he 
had noted whether the deposit was made 
with the defendants in the bahi and that he 
did not remember the names of other firms 
where he made deposits. 

We have also considered the state- 
ment of this witness and are not prepared 
to reject his evidence. 


84, Considering the evidence of 
the plaintiffs themselves, we must point out 
that the two reasons given by the Court 


for disbelieving their evidence are not good 
ounds, The difference in details about 
e use of Rs. 5,000/- obtained as loan 
from the plaintiffs by the defendants is not 
very material. Reference to the statements 
of the defendants in connection with the 
need of a debit entry of Rs. 25,000/- and 
the absence of the entry is hardly a good 
pound for ignoring the plaintiffs’ evidence. 
considering the plaintiffs’ evidence, it is 
also necessary to note the following impor- 
tant circumstances— 
1. That after the execution of the mort- 
age deed and the rent deed the defen- 
ts remained quiet for a period of ten 
years and even made payments on account 
of rents, 
2. That the defendants came forward 


with a plea that the mortgage deed was col- - 


lusive and was fraudulently executed in fa- 
vour of the plaintiffs to defeat and delay 
other creditiors but they led no evidence 
in support of this case. No. evidence was 
led_to prove the debts of other creditors of 
Mohanlal and the extent of his indebted- 


ness. 

8. The defendants made unsuccessful 
attempt to prove that a house was got pur- 
chased on Asad Badi 3, Svt. 2001 from the 
money received from their mother. 

4, That the defendants failed to pro- 
duce the account books relating to their 
business in Kirana. 

5. That the plaintiffs were mere rela- 
tions of the defendants and could have 
knowledge about the condition of the defen- 
dants’ family as 
necessity. 

6. That the only two adult members of 
the family joined in the transaction. 

7. That the defendants in the first in- 
stance denied to have received. In the alter- 
native, their suggestion was that the amount 
might have been utilised Py. the defendant 
Mohanlal in connection with the wagerin 
transactions. Mohanlal, however, colon 
ly states that the losses incurred by him in 
connection with speculative transactions 
were made good by selling his ornaments. 
The defendants thus failed im connection 
wen the various alternative cases set up by 

em. 


35 Having considered the rival ver- 
sions of the parties and having matched the 
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evidence of the parties, we have no hesita- 
tion in placing reliance upon the plaintiffs’ 
evidence and accepting their version in 
general, 


36. Even so, Mr. Vyas for the de- 
fendant-respondents contended that the 
amount of Rs. 5,000/- alleged to have been 

aid in connection with the purchase oi a 

ouse cannot be said to haye been for legal 
necessity. We fiind some force in this sub- 
mission, The plaintiffs came forward with 
no case whether the purchase of the house 
in the year 1945 was a transaction which a 
prudent manager could have undertaken for 
the benefit of the State nor did the plain- 
tiffs state that there was any need for ad- 
ditional house for the use of the family 
members. The plaintiffs also did not come 
forward with a case that the advance of 
Rs. 5,000/- was included in the considera- 
tion of the mortgage amount on account of 
any alleged pressure or the threat of the 
suit for the recovery of the same and thus 
for the benefit of the estate, A purchase of 
a house per se cannot be considered to be 
an act for legal necessity. 


37. However, in supporting the 
validity of the mortgage qua an advance of 


Rs, 5,000/- it was urge Mr. Hastimal 
for the plaintiff-appellants t the houses 
having been purchased with the heip of 


the advance obtained by Mohanlal and the 
other defendants, the house should be treat- 
ed as only the joint property ot the defen- 
dants in case the advance of Rs. 5,000/- 
for the purchase of the house cannot be 
treated as a legal necessity justifying «n ali- 
enation. is is altogether a new case and 
we .cannot permit the plaintiff-appellants to 
make out a new case at this stage. In our 
opinion, the plaintiffs cannot be entitled to 
any relief in respect of this amount, the 
claim for the recovery of this advance as 
peal made, having become clearly time 
arre: 


88. For these reasons, while main- 
taining the finding of the trial Court with 
regard to the item of Rs. 5,000/- snd dif- 


. fering from the trial Court's finding in res- 


ect of the other amounts, we hold that 
e plaintiffs have succeeded in proving that 
the advance of Rs. 20,000/- in connection 
with the mortgage of the defendants pro- 
perties was for ancestral business aud that 
the mortgage deed was valid. We accord- 
ingly hold that the alienation is valid only 
for the recovery of Rs. 20,000/- and the 
defendants will not be held Hablo as mort- 
gagors in respect of the amount of Rupees 


39. The only controversy which 
now remains to be resolved is about the 
maintainability of the present suit? The de- 
fendant-respondents contend that the mort- 
gage deed Ex. 1 results in the creation of a 


? 


ure meen moniga and, therefore, 
o plaintiff-appellants cannot bring a suit 


for sale of the mortgaged properties, Reli- 
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ance has been placed by the defendaut-res- 
pondents on Mst, Sanjya v. Chauthm 
1963 Raj LW 147 = (AIR 1963 Raj 129 
and Ramnarain Singh v. Adhindra Nath Mu- 
kherji, ATR 1916 PC 119, In 1963 Raj LW 
147 = (ATR 1963 Raj 129) a learned sage 
Judge of this Court laid down that “the 
proper approach for resolving the problem 
whether a document amounts to an usufruc- 
tuary or an anomalous mortgage is to see 
whether there is undertaking oa the part of 
the mortgagor to pay the amount borrowed 
by him on the security of the mortgaged 
property. In that case, an obligation not 
to claim the property until the debt was 
satisfied, was not taken as equivalent to a 
romise to pay the mortgage money. The 
earned Judge, however, emphasised that the 
crux of the problem is, whether there is 
anything in the document from which it 
can be inferred that the mortgagor had 
taken upon himself to do anything else than 
leave the property untouched by dim till the 
amount with or without interest is an of. 
If it can be spelt out from the document 
that the mortgagors had undertaken any 
personal obligation in the matter of payment 
of the mortgage money, the document 
would be an anomalous mortgage and will 
not remain merely an usufructuary mortga- 
ge. ; 
40. In AIR 1916 PC: 119, a deed of 
usufructuary mortgage contains mter a 
the following clause— 
“If by mistake I (mortgagor) or 
my heirs make any collection, then I or my 
heirs shall be Hable to py the amount col- 
lected with interest at the above rate...... 
Except in such a case, for no olher reason 
and on no other account the Zarbharnadar 
has and shall have any claim whatever 
against me ......0n ground or realisation 
and non-realisation. If a claim is made, it 
is and shall be totally null and void.” 
The Privy Council, having regard to the 
nature of the document and the terms ex- 
cluded the personal liability on the part of 
the mortgagor. In the course of Judgment 
their Lordships observed that in considering 
the question, it must be borne in mind— 


1. that a loan prima facie volves such 
a personal liability; 

2. that such a liability is not displaced 
by the mere fact that security is given for 
the repayment of the loan with interest; 

ut 


3. that the nature and terms of such 
security may ae any personal liability 
on the part of the borrower. 

In both these cases, the personal liability 
was excluded on the facts of those cases, of 


course with reference to principles with 
which there need not be any quarrel, 
4}. Now, the chief requirement of 


a pure ctuary mortgage is that the 
mortgagor must deliver or bind lhumself to 
deliver possession to the mortgagee and 
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that the the mortgage money, including in- 
terest, should be realised out of the usu- 
fruct of the mortgaged property and the 
mortgagee should have no remedy except to 
enjoy the ct of the mortyuged pro- 
perty. If the mortgagee is entitled to re- 
cover any part of the mortgage-money, 
which in general includes the interest on the 
Principal sum secured by the nuorigage, it 
cannot be a pure usufructuary mortgage and 
will amount to an anomalous mortgage. In 
this view, we are supported by the princi- 
ple laid down in Bysani Madhava Chettiar 
Charity Fund v. G. R. Krishnasammy, AIR 
1923 Mad 71. In that case under a mortga~ 
ge, possession of the mortgaged property 
was given to the mortgagee but rents and 
profits were not given in lieu of interest, 
There was a separate provision iixing the 
rate of interest and the method by which 
it was recovered, namely, that the rents and 
profits were to be set off, as far as avail- 
able, towards the payment of interest. The 
contingency of an excess of rents and pro- 
fits over interest or vice versa was specifi- 
cally contemplated, and for the case of de- 
ficit, where the whole of the interest was 


not met from rents and profits, ıt was pro- 
vided that the mortgagee may recover from 
the mortgagors month after mouth. The 


sum tobe repaid prior to redemption and for 
the popes of redemption was merely the ori- 
inal principal sum. It was held, “that the 
ocument meant that interest was not _ to 


be charged on the mortgaged property but 


was left to be recovered under the personal 
covenant of the mortgagors.” A similar view 
was also taken in Subramonia Sastrigal v. 
Sankara Rama Iyer, AIR 1952 Trav Co 891, 
In that case the rents and profits accruing 
from the property were not even sufficient 
to cover e interest onthe mortgage 
amount. It was expressly stated in the do- 
cument that such income was sufficient only 
to cover the interest due on Rs. 680/- re- 
presenting only a portion -of the mortgage 
amount. For the balance of the mortgage 
amount of Rs. 300/- the mortgagor was to 
ay interest out of his own pocxct. These 
acts were held sufficient to take the docu- 
ment out of the definition of the “usufruc- 
tuary mortgage”. 

42, We now turn to the mortgage 
deed to ascertain whether the document ne- 
gatives a ema covenant and restricts the 
remedy of the mortgagee only to the mort- 
gaged properties. 

“The mortgage deed contains a clear 
recital that an amount of Rs. 25,C00/- will 
carry interest at Re. 0-7-0% per month and 
that the monthly interest will amount _ to 
Rs. 109-6-0. It was further provided that 
the rent of the mortgaged properties would 
be appropriated towards interest and if they 
enced e amount of interest, the balance 
would be appropriated towards the princi- 
pal. It was further agreed that-in case the 
rents and oe were less then the mortga- 
gors would be liable to pay tue balance 
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every year, and would be liable for com- 
pound interest if the amount is not deposit- 
ed in time. There was also a stipulation 
that the properties shall remaia mortgaged 
until the principal amount together with in- 
terest is SERE 

43. From the above aralysis of the 
document, it is clear that both the princi~ 
pal and the interest were secured by the 
mortgage of the properties and that the 
mortgagors took personal lKiability for the 
payment of the interest which is a part of 
the motges money and which was also 
secured by the mortgage of the properties. 
We have no doubt that having regard to 
the nature of the document caunot be con- 
sidered as a pure usufructuary deed. In 
our opinion, the mortgage is an anomalous 
one. 


44, It was, however, argued by Mr. 
Vyas for the defendant-respordents that 
even if the mortgage is an anomalous one 
yet the plaintiffs cannot claim a relief for 
the sale of the mortgaged potn He 
relied upon Section 98 of the Transfer of 
Property Act which provided that “in case 
of an anomalous mortgage the rights and 
liabilities of the parties shall be determined 

their contract as evidenced in the mort- 
gage-deed, and, so far as such contract does 
not extend, by local usage,” ‘The learned 
counsel also cited Kashiram v. Sardar Singh, 
is) TLR 28 All 157 and Hakim Kan- 

aiya Prasad v. Mt. Hamidan, AIR 1938 

All 418 (FB), Kashiram’s case, (1906) ILR 
28 All 157, was under the law as it stood 
beforé the amendment in Sections 58 and 
98 of the Transfer of Property Act. The 
principle Jaid down in the case was, 


“Where a mortgage is in other respects 
a usufructuary mortgage, the insertion there- 
in of a personal covenant to pay the mort- 
gage-debt on demand unaccompanied by 
any hypothecation of the property the sub- 
ject of the mortgage’ cannot alter the cha- 
racter of the mortgage and give the mort- 
gagee a right to se e mortgaged property 
in the event of non-payment of the mort- 
gage debt.” 
The same view was followed in Kanhaiya 
Prasad’s case AIR 1988 All 418 (FB). 


45. The counsel for the plaintiff-ap- 
ellants however, relied upon Sint. Savitri 
evi v. Smt. Beni Devi, AIR 196$ Pat 222, 

in support of a proposition that in the ab- 
sence of an agreement to the contrary in 
the deed an anomalous mortgagee cannot 
be debarred from availing the right of re- 
covering the money by the sale of the mort- 
gaged property. i 

46. We consider it proper to exa- 
mine the statutory provisions to ascertain 
the precise implication of Sections 67 and 
9 e main clause of Section 67_ gives 
the mortgagee a right to obtain a decree 
that a mortgagor s be absolutely debar- 
red of his right to redeem the property or 
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decree that the -property be sold. The first 
is described as “a right of foreclosure” and 
the second as “a right of sale”. The expres- 
sion “mortgagee” in the clause appears to 
have been used in general and includes an 
anomalous mortgagee as well. Part 3 of 
Section 67 in four sub-clauses (a), (b), (c) 
and (d) provides for some exceptions. This 
part debars a mortgagee under an anomal- 
ous mortgage by the terms of which he is 
not entitled to foreclosure but it places no 
such bar on the Sa aaa in respect of 
instituing a suit for sale. The rights given 
under Section 67 may be curtailed by an 
agreement between the parties but these 
tights will have effect in the absence of the 
contract to the contrary Section 98 of the 
Transfer of Property Act merely provides 
that “the rights and liabilities of the parties 
shall be determined by their contract as 
evidenced in the mortgage deed.” There 
is no apparent conflict between these two 
sections, If there is a contract in the mort- 
gage deed negativing the right of sale Sec- 
tion 98 can be given effect to as the rights 
will be determined in accordance with the 
contract. If there is no such agreement ne- 
gativing the right of sale, it will imply that 
the parties desire that the mortgagee will 
have the statutory right of the sale of the 
mortgaged property and the implementation 
of such an agreement will merely be a case 
of the determination of the rights as con- 
templated by Section 98. In view of 
the matter, we are clearly of the opinion 
that the provisions of Section 67 of the 
Transfer of Property Act do not conflict 
with those of Section 98, particularly when 
there is nothing in Section 98 to indicate 
that it is not subject to other provisions of 
the Act. Provisions of one section cannot 
be used. to defeat those of another unless 
it is impossible to effect a reconciliation be- 
tween them. In our opinion, Section 98 
cannot debar an anomalous mortgagee from 
instituting a suit for sale of mortgaged pro- 
perty on the ground that there is no agree- 
ment giving a right to the mortgagee A 
have the mortgaged properties sold. We 
must also observe that the creation of a 
mortgage prima facie results in the crea- 
tion of a loan and that as pointed out by 
the Privy Council in AIR 1916 PC 119, aa 
loan prima facie involves a personal liabi- 
lity and (ii) that the liability is not displac- 
ed by the mere fact that the security is 
given for the repayment of the loan with 
interest but (iii) that nature and terms of 
such security may negative any personal se- 
curity on the part of the borrower. The 
presumption about personal liability is dis- 
placed only in the case of a usufructuary 
Ta ee pormi the mortgagee is restrict- 
ed to his remedies against the usufruct of 
the mortgaged propertiés. The personal li- 
ability is not displaced in other cases, The 
Patna High Court in AIR 1968 Pat 222, 
considered this question at length and reach- 


ed a conclusion that an anomalous mortga- 
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gee cannot be debarred from availing the 
right of sale under Section 67, in the ab- 


sence of a specific contract to the contrary 
in the mortgage deed, and we are in com- 
plete agreement with the view taken in this 
case and the reasoning advanced in supp Ore 
of the conclusion and we respectfully differ 
from the view taken by the Allahabad High 
Court in the two cases viz., (1906) ILR 28 
All 157 and ATR 1988 AÑ 418. We may 
also point out that in the Allahabad cases, 
(1906) ILR 28 All 157 and AIR 1988 All 
418, the learned Judges laid great emphasis 
upon the fact that there was no hypotheca- 
tion of the property so as to give the right 
to the mortgagee to institute a suit for the 
sale of the mortgaged property, Even if 
the view taken in the abad cases be 
taken to be correct one,, still it cannot have 
substantial bearing in the present case, be- 
cause in both these cases the principle has 
been_ stated with reference to absence of 
any hypothecation of property whereas in 
the case before us there is clear hypothe- 
cation of properties as will appear from the 
term that the properties shall remain unre- 


(Contd. on Col. 2) 
A/ Principal sum 


Note: The suit with regard to the 


amount of Rs. 5,000/- is dismissed 

as the legal necessity in respect 

i t amount was not proved, 
B/ Interest on the said principal up to 
the date of the suit (from 9-547 
to 29-1-57) Rs. 10,208.06 - 


l Less interest already paid Rs. 8,658.0 


' up to Asoj Badi 2 Sm. 2009 


C/Interest on the 
(Rs. 20,000/-) from the date of 
e suit, namely 29-1-57 upto 
the date of the preliminary decree 
of this Court, namely, 2/2/1971 at 
the rate of Re. 0-7-0% P.M. 
__ simple 

D/ Proportionate costs of the trial 
Court of the part of the mortgage 

suit decreed. 


-` E/ Proportionate’ costs of this Court 


said principal 


‘As, however, under Section 27 of the Ra- 
jasthan Money Lenders’ Act interest upto 
the date of the decree cannot exceed the 
principal sum, the total interest recoverable 
is limited to Rs. 20,000/- only. The plain- 
tiffs shall be entitled to further interest at 
Re. 0/7/0 per cent per month on the prin- 
cipal sum from the date of the decree upto 
the date of payment. 


(ii) that the defendants will pay into 
the Court not before 2nd August, 1971 the 
said sum of Rs, 48,751.12.0: 


iii) that on such payment together with 


the er interest on Rs. 20,000/- accru- 
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deemed until the repayment of both the 
principal and the interest. The contention 
of Mr. Vyas, therefore, cannot succeed and 


` is negatived, and we hold that the plaintiffs 


are entitled to a decree for the sale of the 
mortgaged properties for the recovery of 
asum of Rs. 20,000/- only advanced for 
legal necessity. 


_ 4% Mr. Hastimal during the course 
of arguments, invited our attention to the 
alternative prayers made in the plaint, in- 
cluding a personal decree on grounds of 


` equity in case the mortgage-transaction is 


not considered a valid one but, having held 
the mortgage as a valid transaction, it is 
unnecess to go into this controversy. 
Differing from the trial Court, we are of 
the opinion that the plaintiff-appellants are 
entitled to a preliminary decree under 
Order 84, Rule 4, Civil Procedure Code, 
and we pass a decree in the following 
terms—— 


(i) That the amount due to the plain- 
tiffs under the mortgage deed Ex. 1 calcu- 
lated upto the date of the decree of this 
Court is as follows:— 


Rs, 20,000/- 


Rs. 6,549.8 


14,700.0.0 


1,904.12.0 
1,847.0.0 


45,001-4-0 


“ing due upto the date of payment at 


Re. 0/7/0 por cent, per month simple the 
plaintiffs sh: bring into Court docu- 
ments in their possession or power en 
to the mort aged properties and all suc 
documents s be delivered to the defen-. 
ants; 

(iv) that in default of payment as afore- 
said the plaintiffs may apply to the Court 
for a final decree for the sale of the mort- 
gaged properties. The preliminary decree 

il be drawn, up in accordance wii 


Form 5-A given in Appendix IX of the First 
Schedule in the Code of Civil Procedure, 
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1908. But it shall follow the Judgment of 
this Court. 

48. _ The appeal is allowed in part 


and the decree of the lower court is set 


aside and a decree as indicated above is. 


hereby passed, The appellants shall be en- 
titled to proportionate costs in this Court. 
Order accordingly. 
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Mangilal and others, Appellants v. 
Kedarnath & others, Respondents, 

Second Appeal No. 288 of 1972, Dj- 
20-3-1973 against judgment and decree of 
Brij Behari Lal Saxena, Dist. J., Jodhpur, D/- 
17-5-1972. 

Index Note:—- (A) Civil P. C. (2908), 
O. 21, Rr. 58, 63 — Order passed under 
Rule 58 — IF imallity. 

Brief Note:— (A):— In order that an 
order passed under Order 21, Rule 58 should 
operate as final and conclusive it is not neces~ 
sary that the order must have been passed 
after investigation into the merits. Hence an 
order under Rule 58 dismissing an objection 
in default becomes conclusive when it is not 
challenged in a suit .under Rule 63. AJR 
1950 Pat 25 and AIR 1942 Mad 41, Rel. on; 
AIR 1954 Mys 142 and AIR 1942 Oudh 465 
and AIR 1949 Orissa 11, Distinguished. 

. - (Para 10) 
Cases Referred: Chronological Paras 
AIR 1954 Mys 142 = 32 Mys LJ 
204, Shivpadegowda v. Annihchar 5 
AIR 1950 Pat 25 = ILR 28 Pat 828, 
Dwarika Sabu v. Mt. Anandi 
AIR 1949 Orissa 11 = 14 Cut LT 70, 
Krishna Ballav v. Sashimukhi ; 
AIR 1942 Mad 41 = (1941) 2 Mad LJ 
956 (FB), Cannanore Bank v. P. A. 
Madhavi ; 
AIR 1942 Oudh 465 = 1942 Oudh WN 
607 (FB), Sheoraj Singh v. Gajodhar 
Prasad 


J. N. Thanvi, for Appellants; Gopal Raj, 
for Respondent No. 1; S. K. Lohare for 
Minor-Respondents Nos. 3 to 8. 


JUDGMENT:— ‘The respondent Kedar- 
nath is the auction-purchaser of the house in 
dispute, sold in execution of a money decree 
obtained by one Moolchand against Basti- 
tam, who is now dead and is represented on 
the record of this. case by his widow, sons 
and daughters arrayed as respondents Nos. 2 
to 8. The appellants before me are the bro- 
thers and the mother of the deceased Basti- 
ram. 


2. Tt appears that when the house in 
question was attached in execution of the 
decree obtained by Moolchand, the present 
appellants preferred an objection under 


DQ/DQ/B600/73/DVT 
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O. XXI, R. 58, Civil P. C. but the same hay- 
ing not been prosecuted by.them was dis- 
missed in default. They, however, did not 
file a suit under O. XXL Rule 63 Civil P. C. 
within the period prescribed by law, but in- 
stituted a suit under Section 42, Specific 
Relief Act for declaration of their title to 
the property in dispute. Admittedly this suit 
was also finally dismissed as barred by limita- 
tion. 

3. Some time later, the auction-pur- 
chaser viz. Kedarnath filed the present suit 
in the Court of Munsiff City. Jodhpur for 
possession of the property in question on the 
ground that the appellant-defendants had 
dispossessed him after he had obtained 
possession of the same in the course of ex- 
ecution proceedings. The defendants resist- 
ed the suit on the ground that the property 
belonged to them and the same had been 
wrongly attached and sold in execution of 
the decree obtained by Moolchand against 
Bastiram. : i 

4. After recording the evidence pro- 
duced by the parties, the learned Munsiff 
decreed the suit. Aggrieved by the judgment 
and decree of the trial court the defendants 
filed appeal in the Court of District Judge, 
Jodhpur, but were unsuccessful. Hence they 
have come in second appeal to this Court. 


5, Learned counsel for the appel 
lants has urged that the courts below had 
wrongly rejected their plea of title to the 
property in question on the ground that their 
objection under Order XXI, Rule 58, Civil 
Procedure Code had been dismissed and no 
suit having been filed under Order XXI, 
Rule 63, Civil Procedure Code that order 
had become conclusive. It is argued that it is 
only an order passed after investigation that 
can operate as final and conclusive subject to 
the result of the suit and not an order dis- 
missing the objection in default. In support 
of his contention learned counsel has relied 
on Shivapadegowda v. Annihchar, AIR 1954 
Mys 142, Sheoraj Singh v. Gajodhar Pra- 
sad, AIR 1942 Oudh 465 and Krishna Bal- 
lav Ghosh v. Sashimukhi Bose, AIR 1949 
Orissa 11. . 

6. I have examined the authorities 
relied upon by the learned counsel for the 
appellants and am of opinion that the princi- 
ple laid down therein is not applicable to the 
facts and circumstances of the present case. 
In this connection I would like to draw at- 
tention to the language of Order XXI, 
joie 63, Civil Procedure Code which reads 

us: — 

“R. 63. Where a claim or an objection 
is preferred, the party against whom an order 
is made may institute a suit to establish the 
right which he claims to the property in dis- 
pute, but, subject to the result of such suit, 
if any, the order shall be conclusive.” 

7. It may be pointed out that the au- 
thorities relied upon by the learned counsel 
for the appellants .deal with a state of things 
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contemplated by Order XXL Rule 103, Civil 
Procedure Code. 


8. In Dwarika Sahu v. Mt. Anandi, 
AIR 1950 Pat 25 it was held that there is 
distinction between an order passed undep 
Order 21, Rule 63 and an order passed 
under Order 21; Rule 103, the reason for the 
distinction being the difference in the word- 
ings of the two rules and that an order 
against the claimant or the decree-holder, as 
the case may be, would be final under O. 21, 
Rule 63 even if the order was not passed 
after investigation into the merits of the ob- 
jection. Wherefore, the decisions under 
Order 21, Rule 63, Civil Procedure Code 
cannot be of much assistance in deciding the 
question whether the order would fall under 
Rule 103 or not. 


9. Again in Cannanore Bank v. 
Madhavi, AIR 1942 Mad 41 (EB) the Full 
Bench of the Madras High Court held that 
an order passed under O. 21, R. 63, 
Civil P.C. is final notwithstanding the fact 
that there was no investigation into the 
merits of the claim by the court passing it. 
It was further held that Order 21, Rule 63, 
Civil Procedure Code applies to all orders 


which are against claims preferred under 


Rule 58, and that the test to see whether an. 


order is one passed under Rule 63 is whe- 
ther the order is against the claimant or the 
decree-holder, as the case may be, and that 
it is not necessary that the order should have 
been passed after investigation. Therefore, 
where the order “petition not pressed”. It is 
dismissed” is passed on a petition which 
falls within Rule 58 and the petitioner has 
not sought permission to withdraw it with- 
out prejudice to his rights it is obviously an 
order which is against him and requires him 
to file a suit within a year from the date of 
Te order, if hə wishes to re-open tho 
matter. 


19. I respectfully agree with the ob- 
servations made in the two cases referred to 
above. In this view of the matter the order 
passed against the present appellants under 
O. XXI, Rule 58 C. P. C. must be treated 
as final and conclusive. 


ii. No other point was pressed in 
support of the appeal. 


12. The appeal has, therefore, no 
force and is hereby dismissed. Costs of this 


appeal will be easy. 
. Appeal dismissed. 
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jasthan and others, Non-Petitioners. 
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, Index Notei— (A) Constitution of 
India, Art. 226 — Who can apply. 

Brief Note:— (A) The existence of the 
right is the foundation of the exercise of 
Uden of the Court under Article 226. 

ere, therefore, by order of supersession 
of the State Road Transport Corporation a 
person’s right to act as irman of _ the 
said corporation had been infringed and he 
was being deprived of the pecuniary bene- 
fits and other perquisites and emoluments 
such as sumptuary allowance, furnished 
house, telephone etc., under the circumstan- 
ces it co not be said that he could not 
invoke the extraordi jurisdiction ‘of the 
High Court to get the validity of the said 
order examined. (Paras 14, 15, 18) 

Index Note:— (B) Road Transport Cor- 
porations Act (1950), Ss. 38, 86 ~— Order 
of supersession under S. 38 — Enquiry 
under S. 36, if necessary. 

Brief Note:— (B) Section 38 is a pro- 
vision independent of Sections 86 and 87. 
Section 38 does not speak of receipt of the 
report of any inquiry held under Sec. 36. 

e power of State Government to super- 
sede a Corporation under Section 38 is 
not governed by Section 36 and the order 
of supersession cannot be struck down mere- 
Ty because the State Government did not 
get any inquiry made against the Corpora- 

(Para 22) 


tion under S. 36, 

Index Note:— © Constitution of India, 
Art. 226 — Power of High Court to inter- 
fere with action of executive authority, 

Brief Note:— (C) Interference by the 
High Court will be warranted by law only 
when the executive authority is not exer- 
cising its powers bona fide for the purposes 
contemp. by law or is influenced by 
extraneous and irrelevant considerations. 

(Paras 23, 24, 25) 

Index Note:— (D) Road Transport Cor- 
porations Act (1950), S. 38 — Order of 
supersession of a Road Transport Corpora- 
tion — Compliance with essential require- 
ments. 

Brief Note:— (D) Where a notice to 
the State Road eae Corporation along 
with the statement of grounds was given to 
the Corporation to enable it to show cause 
why it should not be superseded and the 
explanations and objections submitted by the 
Corporation to the show cause notice were 
examined by the State Government ore 
passing the order of supersession of the said 
Corporation, it could not be said that all 
the essential requirements necessary in the 
exercise of the power of supersession under 
Section 88 had not been complied with. 

(Para 27) 

Such an order of supersession would 
not be struck down merely because it did 
not record reason: for supersession, because 
Section 88 does not provide for recording 
reaséns in the notification, Case law dis- 
cussed. (Para 28) 
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Index Note:— (E) Road Transport Cor- 
porations Act (1950), S. 38—State Govern- 
ment’s power of supersession under 
Nature of. 


Brief Note:— (E) The State Govern- 
ment’s power of supersession provided in 
Section 88 does not pertain to the exercise 
of the judicial function of an ordi 
Court. It really pertains to administration 
and the function of a Minister in the matter 


of deciding the question of supersession is 
administrative and not in the ordinary sense 
judicial. (Para 38) 


A Minister cannot be said to have act- 
ed without jurisdiction merely because he 
took into consideration the notes prepared 
by his office or merely because he had in 
any way delegated his function to anybody 
else, (Para 34) 

Index Note:— (F) Constitution of In- 
dia, Art. 166 — Validity of Government 
order. 


Brief Note:— (F) The validity of an 
order of State Government expressed in the 
name of the Governor cannot be called in- 
to question on the ground that it is not 
an order or instrument made or executed by 
the Governor. Such an order is not bad 
merely because at no stage the matter was 
place before His Excellency the Governor. 

(Para 40) 


Index Note:— (G) Constitution of. Jn- 
dia, Art. 226 — New point. 

Brief Note:— (G) High Court will not 
allow a petitioner to extend the scope of 
his writ application by adding new matters 
in the rejoinder which involve controverted 
question of fact, and new pleas which had 
been taken in the writ application. He must 
confine himself to the grounds taken by 
him in the writ petition. (Para 41) 
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_ Bajrang Lal Sharma and A. K. Bhan- 
dari, for Petitioner; L. M. Singhvi, Advo- 
cate General with R. N. Munshi, Addl., 
Advocate General. S. K. Tewari, Deputy 
Govt. Advocate, for Non-Petitioners. 

c. M. LODHA, J.:— This is a writ 
application under Art. 226 of the Constitu- 
tion of India by Shri Jwala Prasad Sharma, 
erstwhile airman of the Rajasthan 
State Road Transport Corporation, Jaipur 
(hereinafter to be referred to as ‘the cor- 
poration’), which has been superseded by the 
State of Rajasthan by a Notification No. 
F. (7) (8) (8) Pari/72 dated 20th May, 1972, 
marked exure on the record. Since 
the petitioner has challenged the validity of 
the said notification and has prayed that it 
may be set aside, it would be proper to 
reproduce this notification in extenso:— 

“GOVERNMENT OF RAJASTHAN 


Home (Group VII) Department 
No. F. 7 (8) (8) Pari/72, Dated the 20th 


May, 1972. 
NOTIFICATION 


Whereas the State Government’ issued 
a notice under Section 88 of the Road 
Transport Corporation Act, 1950 (Central 
Act LXIV of 1950) to the Rajasthan State 
Road Transport Corporation on 18th April, 
1972 to show cause why it should not be 
superseded; 


AND whereas the State Government 
after considering the explanation and objec- 
tions of the Corporation is of the opinion 
that the Corporation is unable to perform 
and has persistently made default in the 
performance of the duties imposed on it by 
or under the provision of the Road Trans- 
port Corporations Act and has further, abus- 
ed its powers. 

Now, therefore, in exercise of the 
powers conferred upon it under _ sub-sec- 
tion (1) of Section 38 of the Road Transport 
Corporations Act, 1950 (Central Act LXIV, 
of 1950) the State Government with the a 
proval of the Central vernment, hereby 
supersedes the Rajasthan State Road Trans- 
port Corporation re a period of-six months. 

By Order of Governor 


Sd/- Ram Singh 
Commissioner for Home Affairs, 
& Secretary to Government.” 


2. In exercise of its powers under 
Section 3 of the Road Transport Corpora- 
tions Act, 1950 (Act No. LXIV of 1950) the 
Government of Rajasthan established a Road 
Transport Corporation some time in the year 
1964. The petitioner was appointed its 
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3hairman Vide Notification dated 11-12- 
967 Annexure 1, reproduced below:— 


“GOVERNMENT OF RAJASTHAN 
Home (B-I) Department. 
NOTIFICATION 


No. F.12 (8) (45) Home/B/67, Dated 11- 
12-1967, 

In exercise of the pn conferred by 
sub-sec. (1) of Sec. 5 of the Road Transport 
Corporations Act, 1950 (Central Act 64 
yf 1950) read with Rules 8 (1)(a) and 5 (1) 
£ the Rajasthan Road ‘Transport Corpora- 
jon Rules, 1964, and in supersession of 
his Department Notification No, F. 12 ( 
125)HR/Gr./66, dated the September 5, 
966, the State Government hereby a 
oints Shri Jwala Parsad Ex-Member of the 
Rajasthan Legislative Assembly as the Chair- 
nan of the Rajasthan State Road Transport 
Jorporation, Jaipur Vice Shri Sher Singh on 
he following terms from the date Shri 
{wala Prasad takes over the ‘ge:— 

1. Honorarium Rs. 1000/- per month 
2. Such free furnished house, telephone, 
Jeon and. other facilities as admissible to a 
Dy. Minister of the State. Government, 
By Order 


Sd/- V..D. Sharma 
Secretary to the Government.” 


By another Notification dated 29-3-71 (An- 
2exure 2) the petitioner was again appoint- 
xd as Chairman for a period of three years 
vith effect from 18-12-1970. Besides the 
Shairman, the Corporation was constituted, 
xy 5 Official Members of whom three were 
1ominated by the State Government and 
wo by Central Government. There were 
uso three non-official members being the 
‘epresentatives of Industry/Agriculture/ 
Labour or commerce who were appointed by 
‘the State Government. Thus the Corpora- 
tion was constituted by nine members ` in 
ill, including the Chairman as required by 
R. 8 of the Rajasthan State Road Transport 
Sorporation Rules, 1964, made by the State 
3overnment in exercise of the powers con- 
erred by Section 44 of the Act. They were: 

1. Jwala Prasad (petitioner}—-Chairman 
Official Members nominated by the State 
Government. 

2. Home Commissioner, Rajasthan. 


8. Finance Commissioner, Rajasthan. 
4. General Manager of the Corpora- 


n. 
Official Members nominated by the 

Central Government. . 

5. Dy. Chief Accounts Officer, Western 
Railway, Bombay, 

6. Marketing Officer, W. Rly, Bombay 
Non-official Members appointed by the State 
Sovernment. 


7. Shri Ragbunath Das Banger. 
ae Raja Dhiraj Shri Hemendar Singh, 


9. Shri Hazari Lal Sharma. 


io 
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83. The petitioners case is that dur- 
ing his tenure of office as irman the 
Corporation greatly improved its financial 
position and working, yet by a notice dated 
18-4-72 the Government of Rajasthan call- 
ed upon the Corporation to show cause why 
it should not be superseded. The notice 
Annex. 8 runs as follows:— 


“GOVERNMENT OF RAJASTHAN 
‘Home (Gr. VI) Department 
No, F. 7, (8) (8) Pari/72, Dated 18-4-72 
NOTICE ; 


Whereas the State Government, on 
grounds specified in the Annexure hereto, is 
of opinion that the Rajasthan State Road 
Transport Corporation is unable to perform 
and has persistentlly made default in the 
performance of the duties imposed on it by 
or under the Road Transport Corporations 
Act, 1950 (Central Act LXIV of 1950) and- 
further has abused its powers: 

And whereas the State Government, on 
the basis of these grounds, proposes to 
supersede the said Corporation for a period 
of six months. 


The State Government, therefore, here- 
by requires the Rajasthan State Road Trans- 
pt Corporation to show cause within 7 days 

om the date of receipt of this notice why 
it should not be superseded. 

Notice issued on this the 18th day of 

By Order of Governor 


Sd/- R. S. Kumat 
Deputy Secretary to Government.” 


4, The grounds on the basis of 
which the Government proposed to super- 
sede the Corporation for a period of six 
months annexed to the notice are also re- 
produced below for ready reference:— 


“GROUNDS. 


() That the State Government, in exer- 
cise of the powers conferred by sub-sec. (1) 
of Sec. 34 of the Rajasthan Road Transport 
Corporation Act, 1950, had, after consulta- 
tion with the Corporation, issued instruc- 
tions to the Corporation to the effect that the 
City Transport Service in the City of Jaipur 
at present being operated by the _ private 
operators should be operated by the Cor- 
poration either by obtainin i ge under 
Chapter IV of the Motor Vehicles Act, 1939 
or by following the procedure laid down in 
Chapter IV-A thereof. By virtue of Sec- 
tion 84 of the va per State Road 'Trans- 
port Corporation Act 1950, the Corporation 
‘was under a duty not to depart from the 
above general instructions. These general 
instructions were issued on 22nd July, 1971 
but the Corporation has not complied with 
these. instructions although a period of about 
9 months has elasped. 


(2) According to Section 18 of the Road 


ort Corporations Act, 1950, it is the 
duty of the Rajasthan State Road 
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ort Corporation to exercise its power 
progressively to provide or secure or pro- 
te the provision of efficient, adequate, 
economically and properly co-ordinated sys- 
tem of Road Transport Services in the State, 
The Sopomton has failed to perform this 
general duty for the following reasons: 

(a) The employees of the Corporation 
went on complete strike with effect from 
22nd February, 1972, and remained on 
strike for a period of one month, that is. 
upto 22nd March, 1972. During this period 

e normal Road Transport Services carried 
on by the Corporation came to a complete 
standstill, causing great financial losses to 
the Corporation as well as the State Gov- 
ernment, The Corporation did not take 
any serious and effective steps to avert or 
shortern the strike. The Corporation never 
paid proper attention to matters relatin 
to recruitment, conditions of service an 
wages to be paid to the Corporation em- 

loyees which resulted in the strike, Even 
uring the strike, it failed to take prompt 
and fair decision on the demands and griev- 
ances of the employees. The Corporation 
did not tackle with the problems 
which the strike took place and caused un- 
due delay in solving these’ problems for the 
following reasons: 

(i) The meeting of the Corporation 
which was fixed for 25th February, 1972 
was cancelled without any valid reason. 

(ii) Even in the special meeting of the 
Corporation held on 28th February, 1972 no 
definite decision to tackle with the situation 
was taken. 

(iii) Despite the reported failure of me- 
diation efforts made by the Labour Commis- 
sioner and submission of the report of the 
Sub-Committee for rationalisation of the Pay 
Scales, the irman did not show any 
readiness to convene even though by that 
time the strike period had entered its 18th 
day and in view of this inaction on the 
part of the Chairman, the Corporation failed 
to take any effective steps to meet the grave 
situation which resulted in heavy losses - to 
Corporation and great inconvenience to the 
general public. 


(iv) In view_ of the fact deteriorating 
situation a procedure of ing a requisi-~ 
tioned meeting had to be resorted to. Even 

is requisitioned meeting was not convened 
expeditiously. 

) The Corporation was compelled to 
withdraw the powers of its Chairman by a 
formal resolution which is indicative of the 
failure of the Corporation to administer its 
own affairs in accordance with the provi- 
sions of the Act. 

(c) The Corporation despite its having 
come ‘into existence since 1-10-1964 did not 
frame rules for recruitment, conditions of 
service and promotion for its employees 
which gave rise to constant discontent and 
friction among the employées resulting in 8 
number of strikes. 
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, (3) The Corporation is unable to per- 
form its function because certain important 
record including the record of the Corpora- 
tion meeting had been put under lock and 


key by the Chairman and the Corporation 
has failed to obtain the same, i 

(4) The Corporation has failed to im- 

plement its own resolution for appointment 

ough Selection Committee and as such 
has failed to check the abuse of powers in 
the conduct of the business of the Corpora- 
tion and in making appointments and pro- 
motions. 

(5) The Corporation has failed to im- 

lement the Third party liability Insurance 

d Rules with the result that the persons 
injured due to accident could not get bene- 
fit of these rules. Thus, the Corporation ° 
failed to perform the statutory duties impos- 
ed upon it by the said rules. 

-(6) The Corporation is not running the 
Road Transport Services in the State effi- 
ciently and economically for the following 
reasons:— 

(a) A large number of new buses are 


lying unutilised, 


(b) The ‘Transport service remained 
paralysed for a month causing great incon- 
venience to the gen public and also 


causing Joss to the Corporation and the 
State Government. 

c) The Corporation has failed to carry 
out the directions of the State Government. 
for disposal of old and unpliable vehicles. 

(d) The Corporation has failed to keep 
proper discipline among the staff which has 
resulted in chaotic conditions in the Cor- 


poration causing heavy loss in the business 


of the Corporation.” 


5. After having discussed the notice 
and the grounds supplied along with it in 
its special meeting held on 1972, the 
Corporation submitted its reply to the show 
cause notice. The reply submitted by the 
petitioner has been reproduced. in extenso in 
para. No. 14 of the writ petition. A de- 
tailed reference to the relevant grounds and 
the stand taken by the Corporation with 
respect to them will be made by us a little 
later. Suffice it to say for the present that 
the Corporation put up a strong opposition 
to show cause notice. The Government of 
Rajasthan, however, in exercise of the 
powers under Section 88 of the Act, with 
the previous sopro of the Central Gov- 
ernment superseded the Corporation for a 

eriod of six months by the notification 

ted 20-5-72, already reproduced above. 
By another notification dated 20-5-72 (An- 
nex, 6) the Government of Rajasthan direct- 
ed that all the powers and duties which ma 
be exercised or performed by or on behalf 
of the Corporation would during the period 
‘ormed. 
by Shri Raj Kumar Sastri, L À 
. & The main points argued at length 
by the leamed counsel for the petitioner in 
support of the petitions are as follows:— 
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(1) Since as provided under Sec, 36 
£ the Act the State Government had not 
ppointed any person to make enquiries into 
Ee activities of the Corporation and to 
eport to the State Government the result of 
uch enquiry, the State Government h 
10 material before it to form an opinion 
hat the Corporation is unable to perform 
x has persistently made default in the per- 
‘ormance of the duties imposed upon it or 
yas exceeded or abused its powers as envis- 
aged by Section 38 of the Act, and conse~ 
quently the order of supersession is bad. 


(2) That the impugned order is mala 

ide on the following two grounds:— 
(a) Shri Barkatullah Khan, Chief Minis- 
Rajasthan had an axe to grind against 
he petitioner, who had severely criticised 
he conduct of Shri Barkatullah Khan when 
ye was previously Minister for Local Self 
overnment, 

(b) Shri Barkatullah Khan wanted to 
appoint his cousin Shri Liyakatullah Khan, 
who had lost elections to the State Assemb- 
ly from the Jodhpur Constituency, as Chair- 
man of the Corporation by removing the 
petitioner. 

(8) That the 


er, 


ower of supersession 
under Section 88 of the Act is of a quasi- 
judicial nature and since the impugned 
order of supersession does not record the 
reasons nor is a speaking order, nor a copy 
of the enquiry report was made available to 
the Corporation the order is a nullity. ` 


(4) That the order is based on extrane- 
ous considerations as the Minister concerned 
Shri Hardeo Joshi, while passing the impugn- 
ed order, acted on the office note prepared. 
by the Deputy Secretary, Home Department, 
Home Commissioner, and the Law Secretary 
to the Government of Rajasthan and had 
thereby delogied the quasi-judicial function 
of deciding the question of supersession on 
which he should have formed his own in- 
dependent opinion based on good and 
adequate material. 


(5) That there was no proper previous 
approval of the Central Government before 
the impugned order was passed by the Gov- 
ernment of Rajasthan. 


(6) That Shri Hardeo Joshi, who pass- 
ed the impugned order in his capacity as a 
Minister was not competent to do so ac- 
cording to the Business Rules made by the 
Government of Rajasthan in exercise of its 
powers under Article 166 of the Constitu- 
tion of India. 

(7) That there was absolutely no 
material before the State vernment on 
the basis of which it could have honestly 
formed an opinion that the Corporation de- 
served to be superseded under Section 38 
of the Act. 

7. The petition has been opposed 

the State of Rajasthan which has also 
ed a written reply to the writ petition 
supported. inter alia by the affidavit of Sbri 
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N. A, A. Narayanan, Under Secretary to the 
Government oF India on behalf of Union of 
India non-petitioner No. 2. 


8. At the commencement of the 
hearing of the case a preliminary objection 
was raised by the learned Advocate Gene- 
ral on behalf of the State of Rajasthan that 
the petition should be dismissed on the 
ground that the petitioner has no locus 
standi to file the petition and maintain this 
action. It has been urged by him that the 
i a order was voidable and not a 
nullity and even though the petitioner was 
Chairman of the Corporation at the time of 
its supersession but that does not give him 
any right to complain independently of the 
Corporation. It has been argued that the 
petitioner has nowhere shown that he is re- 


presenting the Corporation or g thi 
petition on its behalf. In support of his 
contention the learned Advocate General 


placed strong reliance on Alfred Lacie a 
Durayappah v. W. J. Fernando, 1967-2 AC 
887; K. Narasimha v. State of A.P., 1970-1 
Andh WR 322; Nazla Rob v. Commissioner 
of Wakf, West Bengal, AIR 1972 Cal 389; 
Peru Paltu Ghosi v. Asst. Custodian, Mathura, 
ATR 1961 All 299; Charanjit Lal v. Union 
of India, AIR 1951 SC.41 and Ayodhya Pra- 
sad v. State of U. P., AIR 1968 SC 1844. 


Another ground urged in this connection 
is that the Corporation or its members have 
not been joined as parties to the case. On 
the other hand, the learned counsel for the 
petitioner has argued that the impugned 
order is a nullity, and, therefore, the peti- 
tioner is entitled to maintain the action. It 
has also been contended by him that the 
petitioner is not altogether a stranger to the 
matter of supersession of the Corporation. It 
is submitted that the petitioner has been 
put to a pecuniary loss by the supersession 
of the Corporation as in capacity as a 
Chairman he is entitled to receive remu- 
neration fixed by the Government from time 
to time and other perquisites and emolu- 
ments such as sumptuary allowance, furnish- 
ed house, telephone etc., and, therefore, he 
is an aggrieved person and as such is en- 
titled to invoke the extraordinary jurisdic- 
tion of this Court to get the invalid order 
of supersession set aside. He has also sub- 
mitted that the view taken by their Lord- 
ships of the Privy Council in Alfred Than- 
garajah Durayappah’s case, -1967-2 AC 377 
is no more a good law specially in view of 
the language of Article 226 of the Consti- 
tution which does not impose any suc 
limitations on the maintainability of a writ 
petition. In support of his contention learn- 
„ed counsel has strongly relied upon Suresh 
v. State, AIR 1970 Madh Pra 154, 


9. In Durayappah’s case, 1967-2 AC 
877, their Lordships of the Privy Council 
were pleased to hold that an order of dis- 
solution of the Jaffna Municipal Council by 
the Minister of Local Government in exer- 
cise of his powers under Section 277 of the 
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Municipal Council Ordinance having been ` 


passed in violation of the principle audi al- 
teram. partem was not proper, But even after 
having held so‘their Lordships came to the 
conclusion that the order of dissolution was 
voidable and not a nullity, and being void- 
able, it was voidable only at the instance of 
thé’ person against whom the order was 
“made, that is, the council. Jt was further 
observed that the petitioner was no doubt 
a Mayor at the time of his dissolution but 
that does.not give him any right to com- 
poin independently of the Council. It was 
eld that if the council is dissolved, office 
of Mayor is dissolved with itand he has no 
independent right to complain because he 
holds pe office, that is, independent of the 
council. 


10. In (1970) 1 Andh WR 822 the 
petitioner was a Sarpanch of the Gram Pan- 
chayat, which was superseded by the Dis- 
trict Collector under Section 2 of the Gram 
Panchayat Act. He questioned the act of 
the Collector by a writ petition which was 
resisted on the ground that the petitioner 
was not the aggrieved person and it was 
only the Panchayat which could, if it so 
chose, question the action of the Collector 
by filing a petition. The learned Judge fol- 
lowing the verdict in Durayappah’s case, 
(1967 2 AC 887, dismissed the writ appli- 
cation as not maintainable. 

i. In AIR 1972 Cal 889 the peti- 
tioner was the President of an Administra- 
tive Committee appointed in respect of Hazi 
Belayet Hussain’s Estate of Arma. The Ad- 
ministrative Committee was dissolved by the 
Commissioner of Wakfs. The petitioner 
challenged propriety and validity of the 
order of the Commissioner by an application 
under Art. 226 of the Constitution. It was 
held that the Administrative Committee had 
no vested right as such in the wakf estate, 
and cones Tucan the petitioner could not 
maintain the petition. 


12. In AIR 1968 SC 1844 their 
Lordships distinguished the earlier case de- 
cided by their Lordships: -Ram Dial v. State 
of Punjab, AIR 1965 SC 1518 and observed 
that in Ram Dial’s case the Punjab Munici- 
pality Act which was under consideration con- 
tained two provisions for the removal of a 
Pramukh in the public interest: by one 
vision he was entitled to a hearing and by 
the other not, and, therefore, the Court held 

t as it was open to choose one method 


rather than the other and that there was 
room for arbitrary action, but as against 
that with reference to Uttar Pradesh 


Kshettra Samitis-and Zilla Parishads Adhi- 


niyam of 1961 which came up for considera- 


tion before their Lordships, it was observed 
that the provisions on the ‘subject of remo- 
val of members of the Kshettra Samitis are 
not congruo: with the subject of reorgani- 
` gation of Khands, 

The two provisions operate in entirely 
different fields, inasmuch as one is concern- 


-mental Rights) has 


AIR. 


ed directly with the removal of a Pramukh, 
and the members and the other is directly 
concerned with the abolition of the Khands 
and reconstitution of different Khands. It 
was further observed that it may be that by 
abolishing a Khand and its Kshettra Samiti 
the members also must go but that is a con- 
sequence of the exercise of quite a differ- 
ent power. Of course, if the action in abo- 

saad the Khand could be shown to be 
direc! moen with the removal of the 
Pramukh, the action of the Executive Gov- 
ernment can be struck down as mala fide, 
On the analogy of this case, the learned 
counsel has sought to argue that there are 
two different powers under the Act: one is 
for the supersession of the Corporation 


under Section 88 and the other for remo- . 


val of the Chairman under Section 8. It is 
contended that if, by supersession of the 
Corporation, the Chairman and the members 
must also go, that is a consequence of the 
exercise of quite a different power and the 
petitioner cannot challenge it in own 
right, and that there is no case of mala fides 
made out by the petitioner. 


13. In AIR 1961 All 299 it was 
held that a petitioner under Art. 226 by 
some members of the Sunni Wakf Board 
for quashing the orders of the Assistant Cus- 
todian declaring a certain property as eva- 
cuee property, is not maintainable, if the 
petitioners nowhere in their petition have 
stated what their individual rights are and 
how they are affected. Their merely being 
members of the Sunni Wakf Board does aot 
entitle them to any right. 


14. In this connection it may be 
pointed out that the petitioner has taken a 
ground of mala fides, and in the. words of 
their Lordships in AIR 1968 SC 1844: “OE 
course, if the action in abolishing the Khand 
could be shown to be directly connected 
with the removal of the Pramukh, the action 
of the Executive Government can be struck 
down as mala fide”. The objection as to 
the maintainability of the action by the peti- 
tion, therefore, cannot be accepted in 
the circumstances of the present case, unless 
the question of the existence of any mala 
fide intention: is determined. It is of course 
well established that the existence of the 
right is the foundation of the exercise of 
jurisdiction of the Court under Art. 226 of 
the Constitution. Reference may _ usefully 
be made to the observations of His Lordship 
Kania, C.J., in State of Orissa v. Madan 
Gopal, AIR 1952 SC 12: 


“The language of the Article shows 
that the issuing of writs or directions by 
the Court is founded only on its decision 
that a right of the. aggrieved party 
under Part IT of the Constitution (Funda- 
infringed. It can 
also issue writs or give similar directions 
for any other purpose. The concluding 
words of Art, 296 have to be read in the 
context of what precedes the same. There- 
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fore, the existence of the right is the foun- 
dation of the exercise of jurisdiction of the 
Court under this Article.” 


15. 
case the petitioners 
man of the Corporation ha: i 
ediy infringed. He is being deprived of 

ecuniary benefits. īa these circumstances 
ke cannot be said to be a busy body at 
whose instance the validity of the order can- 
not be examined. 


16. As to the question of the impugn- 
ed order being voidable or a nullity and 
whether the petitioner has any right to ia 

lain independently of the Corporation $ 
earned counsel for the petitioner has place 
strong reliance on AIR 1970 Madh Pra 154. 
That was a case of supersession of Muni- 
cipal Corporation under Section 422 of the 
Madhya Pradesh Munici al Corporation 
Act, 1956, for a period of one year, The 
learned Judges of the Madhya Pradesh High 
Court came to the conclusion that e 
order of supersession suffers from two de- 
fects: Firstly, that the Corporation was not 
iven a fair opportunity to show cause be- 
fore the order was made and secondly, that 
the reasons for making the order were not 
stated. After coming to the aforesaid find- 
ing the learned Judges observed as follows: 


“What is the effect of these infirmities? 
Is the order void or nullity, or merely void- 
able? Is it liable to be qashed at the. in- 
stance of a Municipal Councillor, who was 
made to retire before the expiry of his term? 


Tt is obvious that in the present 
right to act as Chair- 
has been undoubt- 


These questions bring us back to the deci, 


sion of the Privy Council in’ Durayappah’s 
case (1967) 2 AC 887 (supra). In that case 
a Municipal Council was dissolved by an 


order of a Minister without following the. 


prenns of natural justice and it was 
held by the Privy Council that the order of 
dissolution was not a nullity but merely 
voidable at the instance of the Council and 
was not liable to be set aside at the instance 
of the Mayor; although if challenged and 
avoided at the instance of the Council, the 
order would be void ab initio. This new 
concept of voidable administrative order has 
invited criticism; e Wade Unlawful Ad- 
` ministrative Action Void or Voidable, 83 Law 
Quarterly Review 499 and 894 Law Quar- 
terly Review 95; De Smith Judicial Review 
of Administrative Action, 2nd Edn., p. 227; 
80 Modem Law Review 701). Prof. Wade 
on a thorough analysis of the earlier cases 
and principles of administrative law has 
shown that the view taken in Durayappah’s 
ease, (1967) 2 AC 887 (supra) proceeds on 
wrong principles and. on a wrong reading o 
the speech of Lord Morris in 1964 AC 40 
(eon). Prof, Wades conclusions, so far as 
relevant for our purpose are: 

(a) Acts of public authorities 
either- lawful and valid or unlawful and 
void. That is why ‘yoidable’ has never 
played a part in administrative law and 
should play no part now;” 
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(b) “The question. whether a third 
party can challenge a ‘void Governmental 
at. himself is Lae 
ed by settled rules which’ vary according to 
remedy sought. These rules have long been 
in operation without any such question as 
‘void or voidable’ being thought relevant”; 
(c) “It is erroneous to suppose that 
an unlawful administrative act can have 
legal effect only if it is called voidable as 
opposed to void. If not challenged in law, 
or if the Court will not grant a remedy 
under the usual rules, a void act may have 
the effect of a valid act, since it cannot 
be opposed.” (83 Law Quarterly Review, 
p. 529); and 


d) “The Courts have always held 
that failure to give a fair hearing makes the 
decision void, not voidable.” (84 Law 
Quarterly Review, p. 115.) 

In State of Orissa v. Binapani Dei, AIR 
1967 SC 1269 at p. 1271, a case which is 
in line with the decision of the House of 
Lords in 1964 AC 40 (supra), the Supreme 
Court held that a Governmental order made 
without following the requirements of natu- 
ral justice was a nullity. In AIR 1962 SC 
1694 at p. 1701, it was held that an ad- 
ministrative order, which could be made 
only “for reasons to be recorded,” would be 
void if no reasons were recorded for making 
it or if reasons recorded were totally irrele-- 
vant. Having given our anxious considera- 
tion to the problem, we accept as correct the 
analysis and the conclusions of Prof. Wade, 
which we have already set out and in this 
respect we Soepen tuy decline to follow the 
theory of ‘voidable’ administrative order ex- 
pounded by the Privy Council in Durayap- 
pah’s case (1967) 2 AC 337 (supra). In 
our opinio ecause of the two defects, 
which we have already pointed out, the 
order of supersession made in the instant 
case was a nullity or void. -This leaves the 
question whether the petitioner who was a 
Councillor is entitled to challenge the order 
by claiming a writ of certiorari. It cannot 
be disputed that the petitioner, who was 
made to retire by the order of supersession 
before expiry of his term, has a “grievance 
of his own” and fulfils the character of an 
“aggrieved party”. We cannot also lose 
sight of the fact that when after order of 
supersession immediate effective control is 
taken over by an Administrator appointed by 
the Government (as happened in the present 
case), it is practically impossible to take 
steps at the instance of the Corporation to 
challenge the order. Having regard to the 
circumstances of this case, we hold that it 
would not be a sound exercise of our discre- 
tion under Article 226 of the Constitution 
to refuse interference at the instance of the 


petitioner. In our opinion, the petitioner is 
entitled to succeed,” 
17, 


We have parposely reproduced 
in extenso the relevant observations in the 
Madhya Pradesh case AIR 1970 Madh Pra 
154, with a view to point out that the 
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Madhya Pradesh High Court has declined 
to follow the theory of voidable administra- 
tive order expounded by the Privy Council 
in Dury ’s case (1967) 2 AC 387, and 
held that the order of supersession in that 
case was a nullity or void. 

18. For the purpose of the present 
case it is not necessary to enter into the 
realm of controversy as to whether the acts 
of public authorities are either lawful and 
valid or unlawful and void and the word 
“voidable” has no place in such acts, be- 
cause the contention of the petitioner in this 
case is that the impugned order of super- 
session is void and a nullity and as such 
can be challenged by the petitioner even 
though other members of the Corporation 
have not joined him in filing the petition. 

necessitates an enquiry into the merits 
of the petition. We may point out here 
that the learned Advocate-General strankly 

ressed upon us that the petition should be 
Timised on the short ground that the action 
is not maintainable ‘by the petitioner, and 
the petition need not be examined at all on 
merits. 

In view of what we have stated above 
we are unable to accede to the submission 
made by the learned Advocate-General. It 
may not be out of place here to mention 
that the petitioner seeks to show that the 
order of supersession is invalid and null and 
void. Whether in the circumstances of the 

resent case we would be inclined to inter- 
rere at the instance of the petitioner is a 
different question which we would answer 
later. Suffice it to say that the petitioner is 
not liable to be nonsuited on the short 
ground that he cannot maintain this action. 


19, We, therefore, propose to deal 
with the objections raised by the petitioner. 
to the impugned order on merits. 

20. The first objection of the peti- 
tioner is that it was obligatory for the State 
Government to have first inquired into the 
working and the activities of the Corpora- 
tion and then to have acted after receiving 
the result of such inquiries. this con- 
nection the petitioner has referred to Sec- 
tions 36, 87 and 88 of the Act which read 
as under:— y 

“86, Power to order inquiries.—~ 
(1) The State Government with a view to 
satisfy itself that the powers and duties of 
a Corporation established by that Govern- 
ment are being exercised and performed 
properly, may, at any time, appoint any per- 
son or persons to make inquiries into or 
any of the activities of the Corporation and 
to report to the State Government the result 
of such inquiries. 
(2) The Corporation shall give to the 
on or persons so appointed all facilities 
Py the proper conduct of the inquiries and 
shall produce before, or furnish to, the per- 
son or persons any document, account or in- 
formation in the possession of the Corpora- 
tion which such person or persons demand 
for the purpose of the inquiries. 
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_ _ 87. Power to control a part of under- 
taking of a Corporation.—(1) If on receipt 
of the report of any inquiry held under Sec- 
tion 86 or otherwise, the State Government 
is satisfied that it is necessary so to do in 
the public interest, the State Government 
may, by notification in the Official Gazette, 
authorise any person to take over from the 
Corporation, and so long as that notification 
is in force, to administer in accordance with 
such directions as may be issued from time 
to time by the State Government such part 
of the undertaking of the Corporation as 
may be specified in the notification, and 
any person so authorised may, for the pur- 
pose of so administeriag the said part of the 
unde: g, exercise or any of the powers 
of the Corporation or of any officer of the 
Corporation under this Act, issue such direc- 
tions as he thinks fit to the officers or ser- 
vants of the Corporation and employ any 
outside agency. 


(2) The State Government may by 
such notification direct that all charges and 
expenses incurred by the person so autho- 
rised together with such remuneration as 
the State Government may allow from time 
to time to such person shall be paid within 
such time as may be fixed by the State 
Government from the fund of the Corpora- 
tion, and if the expenses are not so paid, 
the State Government may make an order 
directing the persons having the custody of 
that fund to pay to the person so authorised 
such expenses in priority to any other 
charges against such fund and he shall, so 
far as the funds to the credit of the Corpo- 
ration admit, comply with the order of the 
State Government, 


_ (8) Every notification issued, under 
this section together with a report on the 
circumstances leading to its issue shall be 
laid before the Legislature of the State, as 
soon as may be, after it is issued. 


_ _ 88. Power to supersede a Corporation—~ 
(1) If the State Government is of opinion that 
a Corporation established by that Govern- 
ment is unable to perform or has persistently 
made default in the performance _ of e 
duties imposed on it by or under the provi- 
sions of this Act or has exceeded or abused 
its powers, the State Government may, with 
the previous approval of the Central Gov- 
emment, by notification in the Offcial 
Gazette, supersede the Corporation for such 
period as may be specified in the notifica- 
tion: 


Provided that before issuing a noti- 
fication under this sub-section the State 
Government shall give a reasonable time to 
the Corporation to show cause why it should 
not be superseded and shall consider the 
explanation and objections, if any, of the 
Corporation. 

(2) Upon the publication of a_ noti- 
fication under sub-section (1) superseding a 
Corporation— 
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(a) All the members of the Corporation 
shall, as from the date of  supersession, 
vacate their offices as such members; , 

(b) all the powers and duties, which 
may, by or under the provisions of this Act 
or of any other law, be exercised or perform- 
ed by or on behalf of the Corporation shall, 
during the period of supersession, be exer- 
cised and performed by such person or per- 
sons as the State Government may direct; 

(c) all property vested in the Corpo- 
ration shall, divine the period of superses- 
sion, vest in the State Government. ; 

(3) On the expiration of the period 
of supersession specified in the notification 
issued under sub-section (i) the State Gov- 
ernment may— i F 

(a) extend the period of supersession 
for such further term as it may consider 
necessary; or ; ` 

(b) reconstitute the Corporation im 
the manner provided in Section 5. 

21. ` Section 36 empowers the State 
Government to appoint any person or per- 
sons to make aeiies into ihe activities of 
the Corporation with a view to satisfy it- 
self that the powers and duties of a Corpo- 
ration are exercised and performed properly, 
Section 87 further empowers the State Gov- 
ernment to control a part of the undertaking 
of the Corporation. If on the record of any 
inquiry held under Section 86 or otherwise 
jt is satisfied that it is necessary so to do 
in the public interest, the State Government 
may by notification in the Official Gazette 
authorise any person to take over from the 
Corporation such part of the undertaking of 
the Corporation as may be specified in the 
notification. 


22. Section 88 deals with the powers 


of the State Government to supersede a 


Corporation. It is, in our opinion, a provi- 
sion independent of Sections 86 and 837. 
Section 38 does not speak of receipt of the 
report of any inquiry held under Section 36. 
It provides that if the Government is of 
opinion that a Corporation is unable to per- 
form or has persistently made defaults in 
pevoronne Ri duties imposed upon it or 
as exceeded or abused its powers, it may 
supersede the PR P for_such period 
as may be specified in the notification. This 
section does not envisage any inquiry. It is 
a different thing to say that the State Gov- 
ernment must act honestly and like a reason- 
able person to form the opinion and the 
opinion must not be altogether arbitrary and 
must be based on some material. But that 


does not mean that it must get a re ine 
quiry conducted as contemplated by : Sec- 


tion 86. We are, therefore, of opinion that 
the power under Section 88 is not govern- 
ed by Section 36 of the Act and the im- 
pugned order cannot be struck down be- 
cause the State Government did not get 
any inquiry made against the Corporation 
under Section 86 of the Act. 

23. Then we come to the next ques- 
tion whether the impugned order is Hable 
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to be struck down as being mala fide? It 
is no doubt established that interference by 
the Court will be warranted by law when 
the executive authority is not exercising its 
powers bona fide for the purposes contem- 
plated by law or is influenced by extraneous 
and irrelevant considerations. The peti- 
tioner’s allegation in this connection is con- 
tained in para (ay) of the writ petition (at 
page 107). It is submitted that Shri Barkat- 
ullah Khan, Chief Minister of Rajasthan, is 
hostile to the petitioner because during the 
period 1957-67, when the petitioner was a 
member of the Rajasthan Legislative Assem- 
bly, on a number of occasions the petitioner 
criticised the conduct of Shri Barkatullah 

an who was then a Minister in the Rajas- 
than State Cabinet, It is averred that the 
peona condemned the purchase of wheel- 
arrows by the Local Self-Government De- 
partment of the Government of Rajasthan of 
which Shri Barkatullah Khan was in-charge. 
It has been stated in the petition that the 
wheelbarrows were purchased from a rela- 
tion of Mrs. Ushi Khan, wife of Shri Bar-: 
katullah Khan and were found useless and 
unserviceable. 

The petitioner goes on to state that the 
various municipalities passed resolutions con- 
demning the deal and the petitioner exposed 
this scandalous deal in the Rajasthan Assem- 
bly. In this connection it has been stated 
that in order to wreak vengeance against the 
prioner Shri Barkatullah Khan, when he 

ecame the Chief Minister, ẹncouraged some 
undesirable elements to create disturbance 
in the working of the Porpora by com- 
mitting acts of violence and the State Police 
did not do anything to maintain law and 
order because the portfolio of Police was 


headed by Sbri Barkatullah Khan, ` Chief 
Minister himself. 
24. The aforesaid allegations have 


been emphatically denied by Shri Barka- 
tullah Khan, and the petitioner has com~ 
pletely failed to substantiate them, There 
is nothing on the record to show that the 
petitioner criticised the conduct of Shri 
Barkatullah Khan in connection with the 
eged purchase of wheelbarrows: on the 
floor of the Rajasthan Legislative Assem- 
bly. The relevant proceedings regarding 
discussion of- purchase of wheelbarrows 
were read out to us and in our opinion 
they do not at all show that the petitioner 
had made any attack against Shri Barka- 
tullah Khan personally regarding the allege 
purchase wheelbarrows nor is the 
petitioner Hg to show how ae in aa 
manner firm or any partner of the 
frm from which the wheelbarrows are 
alleged to have been purchased was con= — 
nected with Mrs. Ushi Khan, The al- 
legation in this respect is not well found- 
and is vexatious. It further appears to 
us that it has been so made only with a 
view to show that the supersession of the 
Corporation was directly connected with 
the removal of the petitioner as the Chair- 
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man of the Corporation and was, there~ 
fore mala fide, We find no substance in 
this allegation. 

25. As to the second branch of 
the ‘argument under the Head “Mala fides” 
Shri Barkatullah Khan in his affidavit 
dated 11-8-1972 emphatically denied that 
he wanted to or now wants to make his 
cousin Shri Liyakatullah Khan the Chair- 
man of the Corporation and that the 
supersession of the Corporation was moti- 
vated by any such consideration of ap- 
pointing Shri Liyakatullah Khan as 
Chairman or on account of any hostility 
against the petitioner. In face of this de- 
nial of Shri Barkatullah Khan the ground 
taken by the petitioner that the superses~ 
sion was motivated by ulterior considera~ 
tions also fails and the objection of the 
petitioner that the impugned order is lia- 
ble to be struck down on the ground of 
mala fides must be overruled. 

26. The next point urged by the 
learned counsel for the petitioner is that 
the power of superséession conferred upon 
the State Government under S., 38 is of a 
quasi judicial nature and since the im- 
pugned order is not a speaking order and 
does not record reasons, it is invalid, In 
this connection it has also been argued 
that the impugned order was passed after 
the receipt of the inquiry report from 
the Home Commissioner Ram Singh and 
since a copy of the report made by Shri 
Ram Singh was not made available to the 
Corporation, the order is void for that 
reason also, A lot of case law has been 
placed before us by learned counsel on 
both the sides on the question as to what 
is a quasi judicia] function? ; 

It has been an endeavour of the peti- 
tioner to show by reference to case law 
that since there is a provision under Sec- 
tion 38 that before issuing a notification 
under that Section the State Government 
must give a reasonable time to the Cor- 
poration to show cause why it should not 
be superseded and shall consider the ex- 
planations and objections if any of the 
Corporation, it must be held that the 
State Government while passing such an 
order acts as aquasi judicial body. On 
the other hand the learned Advocate Gene- 
ral has tried to show that the power 
under Section 38 is of an administrative 
nature and is neither judicial nor quasi 
judicial. 

27. We consider it unnecessary to 
enter into a discussion of a plethora of 
authorities laid before us by both the 
sides as, in our opinion, even if the 
power conferred upon the State Govern~ 
ment is taken to be of a quasi-judicial 
nature, all the essential requirements in 


the exercise of such power have been. 


complied with. There is no denying the 
fact that a notice to the ‘Corporation to 
show cause along with the statement of 
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grounds was given to the Corporation to 
enable it to show why it should not be 
superseded, It is also apparent that the 
explanations and objections submitted by 
the Corporation to the show cause notice 
were examined by the State Government 
(vide Ex. A. 2). 

No doubt in this connection it was ar- 
gued on behalf of the petitioner that the 
examination was made by Home Commis- 
sioner and other persons who had no 
authority to express their views in the 
matter and the. Minister concerned did 
not apply „his mind to the explanations 
and objections but that is a different ar- 
gument with which we shall deal later. 
For the present all that we wish to state 
is that the explanations submitted by the 
Petitioner to show cause notice were exa- 
mined. A detailed note was put up be- 
fore the Minister Shri Hardeo Joshi, who 
passed the following order on 29-4~-72:— 

“72. I considered the reply received 
from the Corporation and the examina- 
mination made. The reply is not satis 
factory, The Corporation is unable to per- 
form its duties and responsibilities as pro- 
vided in the Rajasthan State Road Trans- 
port Corporation Act, 1950. The Rajas- 
than State Road Transport Corporation, 
therefore, should be superseded, The ap= 
proval of the Centra] Government may 
be obtained.” 

It was neither argued nor even sug- 
gested before us that reasonable time 
was not given to submit the explanation: 
Thus so far as the procedural require- 
ment contained in Section 38 is concerned 
it has been fulfilled. 


28. The contention of the peti- 
tioner however is that the impugned noti= 
fication Annex. 5 does not record the 
reasons for supersession but it merely 
produces the language of the section. In 
this connection some cases were cited be- 
fore us where the impugned order was 
struck down on the ground that it did not 
contain the reasons for making the order 
and the direct authority relied in this con- 
nection is AIR 1970 Madh Pra 154, In 
our opinion that authority has no appli- 
cation to the present case inasmuch as in 
that case Section 422 of the Madhya Pra- 
desh Municipal Corporation Act, 1956 
under which the order of supersession was 
passed itself provided that “such order 
shall be published in the Gazette and the 
reasons for making it shall be stated 
therein.” A bare look at Section 38 of the 
Act relevant to the present case shows; 
that there is no provision for recording 
reasons in the notification. At this stage 
we may also point out that even though 
the notification does not record the rea- 
sons, the same have been given in detail 
in the statement of Grounds supplied to 
the Corporation along. with the show 
cause notice and also in the notings pre- 
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pared by the Deputy Secretary. Home 
`- Department. and the Home Commissioner. 


Not a single case has been brought 
to our notice that an order like the im~ 
pugned one was liable to be struck down 
for not giving reasons in the notification 
itself even though no provision was con~ 
tained in the relevant law for giving rea~ 
sons, This also disposes of the other an~ 
cillary argument under this very heading 
that the order is not a speaking order. In 
this connection we may notice at least 
one more authority placed before us by 
the learned counsel for the petitioner 
which according to the petitioner is very 
much near to the present case and that is 
- State of Punjab v. Bakhtawar Singh, AIR 
- 1972 SC 2083, wherein it was observed by 

their Lordships of the Supreme Court, 
“the order of the Minister removing him 

(R. P. Abrol) does not disclose that he had 
applied his mind to the material on the 
record and thus the order cannot be said 
to be a speaking order but is arbitrary to 
the core.” We may point out that it was 
a case of removal of a member of Electri~ 
city Board on certain charges. It was 
held in the first instance that the charges 
levelled against Abrol related to the al- 
Teged acts and omissions prior to his ap- 
pointment as a Member of the Board. 

_ _In the impugned order the Minister 
had observed that he was definitely of 
the opinion that the petitioner was not a 
fit person to be retained as a part time 
member of the Electricity Board. It was 
not shown how the petitioner was ‘other~ 
wise not fit to continue as a Member’. In 
these premises their Lordships held that 
the order was arbitrary and being not a 
speaking order was liable to be struck 
down. The facts of that case are completely 
distinguishable and so also the law ap- 
plicable to it, It was a case of removal 
of a member and not supersession or dis- 
solution of a statutory body created by 
the Government in exercise of its statu- 
tory powers asin the present case. We are 
therefore, of opinion that the rationale of 
the decision of that case has no ap- 
plication to the facts and circumstances of 
the present case at all. - 


29. Another argument made on 
behalf of the petitioner in connection with 
the same point is that the Home Commis- 
Sioner had conducted an enquiry into the 
activities of the Corporation and had sub- 
mitted his report against it to the Gov- 
ernment, and, thereupon a show cause 
notice was issued to the Corporation, It 
is contended that the Government was 
bound to supply a copy of the inquiry re- 
port to the petitioner. There is indeed a 
serious objection raised by the learned 
Advocate General to the petitioner being 
permitted to argue this point as this point 
was not taken in the writ petition. The 
learned counsel for the petitioner conced= 
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ed that such an objection had not been 
taken in the petition, but he has urged 
that the same has been taken in the re- 
joinder and the facts giving rise to this 
objection have been revealed by the State 
Government itself in its reply to the writ 
petition. Our attention was invited to the 
following paragraph contained in the re- 
ply of the State of Rajasthan (at Page 168 
of the Paper Book). 

“That while all this was being looked 
into, the Home Commissioner also visited 
the Corporation Office and had discussions 
with the General Manager and two mem- 
bers of the Corporation. As a result of 
this he was of the opinion that the con- 
ditions in the Corporation had become so 
chaotic that normal functioning of 
the Corporation had become difficult. 
There was complete indiscipline among 
the staff and the Corporation was 
running under heavy losses. A 
large number of new buses were 
lying unutilised, The regular service 
which tthe Corporation provides was 
getting inefficient and the people were 
deeply concerned. It was also discovered 
and that quite a large number of files 
were with the Chairman who was reluc« 
tant to part with them. 

Also in the meeting of the Corpora« 
tion held on 18th March, 1972, it was de- 
cided to set up two Committees and the 
powers of the Chairman were to be exer- 
cised by these two committees though 
the views of the Chairman were to be 
taken on all matters. This shows that 
the powers of the Chairman had to be 
taken away and vested in these commit- 
tees but the executive work of the Cor- 


‘poration could not really be carried on 


through the Committees, The continua- 
tion of such condition would have result- 
ed in a great chaos and it was as a re- 
sult of such circumstances mentioned 
above that the State Government decided 
to issue a show cause notice tothe Cor- 
poration as to why it should not be 
superseded, ultimately leading to the issue 
of the impugned order.” i 
Reference has also been made to another 
para, in the reply (at page 211) which reads 
as under =— 

_ “There is no question of the proceed- 
ings having been initiated at the instance 
of the Chief Minister. It is submitted that 
during the strike period the employees of 
the Corporation seriously agitated against 
the petitioner and levelled charges of cor- 
ruption. This matter came for discussion 
in the Rajasthan Legislative Assembly as 
a result of an adjournment motion. On 
this, the Minister of Transport gave an 
assurance to the House that a proper in- 
quiry against the Chairman in regard to 
the allegations of corruption will be made 
by the State Government, The proceed- 
ings for holding an inquiry in fact were 
then initiated by the State Governmen# 
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and in the course of these proceedings the 
State Government came to know about 
the choatic conditions which were then 
prevailing in the Corporation and it was 
in these circumstances that the show cause 
notice dated 18-4-72 was issued to the 
Corporation, Ali this will show that the 
show cause notice which was issued by 
the State Government to the Corporation 
on 18-4-72 was the result of the happen- 
ings in the Corporation itself and was due 
to the unsatisfactory conditions which 
were then prevailing in the Corporation.” 


30. Two affidavits, one of Shri 
Inderjiit Khanna, Deputy Secretary to the 
Government of Rajasthan dated 20-10- 
1972 and the other of Shri Ram Singh, 
Commissioner for Home Affairs and Secre~ 
tary to’ the Government of Rajasthan in 
the Home Department dated 26-10-1972 
have been filed to clarify the position on 
behalf of the Government. At one stage 
the learned counsel for the petitioner 
raised an objection to these affidavits be- 
ing admitted but later on he did not press 
his objection and himself referred to them 
in the course of arguments, and thereby 
gave an impression that he had no objec- 
tion to these affidavits being looked into 
by us. That apart, in the circumstances 
we are inclined to admit these affidavits 
and have taken them on record, 


31. After reading the relevant 
averments in the reply as well as the affi- 
davit of Shri Ram Singh we are convinced 
that no preliminary inquiry was ordered 
by the Government before passing the im- 
pugned order nor any report was sub- 
mitted by the Home Commissioner. It 
appears to us. as stated by Shri Ram Singh 
that he happened to visit the Cor- 
poration Office in connection with the 
meeting of a committee of the Corporation 
and made a note of his impressions and 
the discussions, he had with some mem- 
bers of the Corporation. He has further 
clarified that the question regarding in- 
quiry into the corruption charges levelled 
against the petitioner is altogether a dif- 
ferent matter which has nothing to do 
with the supersession of the Corporation. 
In the circumstances, therefore, we are 
clearly of opinion that no inquiry report 
was submitted by the Home Commis- 
sioner, and there was no question or occa- 
sion for supplying a copy of inquiry re- 
port to the Corporation along with the 
show cause notice. There is thus mo sub- 
stance in this point also. 

32. We may now deaf with the 
next point, viz., that the impugned order 
îs based on extraneous considerations in- 
asmuch gs the order is based on the not- 
ings made by the office of the 
Minister and thus the Minister has 
delegated his functions to his sub- 
ordinates. It needs no argument to say 
that the question of supersession could be 
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decided only by the Government or in 
other words by the Minister representing 
the Government and this function could 
not have been delegated by the Minister 
to his subordinates. Does it mean that the 
Minister was not entitled to take into con- 
sideration the notes prepared by his Of- 
fice including that of the Deputy Secre« 
tary and the Home Commissioner? In this 
connection learned counsel for the peti- 
tioner has also argued that since the Home 
Commissioner was himself an official 
member of the Corporation the Minister 
should not have taken his opinion into 
consideration. He also likened the duty of 
the Minister in deciding the question of 
Supersession to that of the judicial func- 
tion of an ordinary court and submitted 
that the same procedure should have been 
followed. 

33. It may be noted that even 
though the Home Commissioner was an 
Official Member of the Corporation, he 
did not cease to be a Home Commissioner, 
and, therefore, the Minister concerned 
could take his assistance in obtaining the 
necessary material. We are unable to agree 
with the learned counsel for the petitioner 
that the power of supersession provided in 
Section 38of the Act pertains tothe exer- 
cise of the judicial function of an ordi- 
nary court. It really pertains to adminis- 
tration and the function of the Minister 
in the matter of deciding the question of 
supersession is administrative and not in 
the ordinary sense judicial, In this con- 
nection we are tempted to reproduce some 
observations made by Haldane L. CŒ. in 
Local Government Board v, Arlidge, 1915 
AC 120 at p. 133:— 

“The Minister at the head of the Board 
is directly responsible to Parliament like 
other Ministers. He is responsible not only 
for what he himself does but for all that 
is done in his department. The volume of 
work entrusted to him is very great and 
he cannot do the great bulk of it himself. 
He is expected to obtain his materials 
vicariously through his officials.. and he 
has discharged his duty if he sees that 
they obtain these materials for him pro- 
perly. To try to extend his duty beyond 
this and to insist that he and other mem- 
bers of the Board should do every thing 
personally would be to impair his effi- 
ciency. Unlike a Judge in a Court he is 
not only at liberty but is compelled fo 
rely on the assistance of his staff.” 

34, The above observations. in our 
opinion, can aptly be applied to the pre- 
sent case. On the explanation to the show 
cause having been submitted by the Cor- 
poration a detailed note with respect to 
the grounds supplied with the notice was 


‘prepared by the Dy. Secretary, Home De- 


partment of the Government. The matter 
was then laid before the Law Department 
and the Legal Remembrancer agreed to 
the views expressed by the Dy, Secretary. 
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Thereafter the Home Commissioner and 
the Chief Secretary also went into the 
matter and expressed their views on it. 
The Minister concerned then states on 
the file itself that he had considered the 
reply received from the Corporation and 
the examination made by his office and 
had come to the conclusion that the reply 
is not satisfactory and further that the 
Corporation was unable to perform its 
duties and had defaulted in performance 
of its duties and responsibilities as provid- 
ed in the Act. After having said so he 
gave his decision that the Corporation 
may be superseded after obtaining the ap- 
proval of the Central Government. In 
these circumstances it cannot be said that 
the Minister acted without jurisdiction in 
taking into consideration the notes . pre- 
pared by his office or that he had in any 
way delegated his function to anybody else. 
Consequently, we overrule this objection. 
35. The next point argued by the 
the learned counsel for the petitioner is 
that there was no proper and valid ap- 
proval of the Central Government before 
the impugned order was passed. The spe- 
cific ground taken in this connection by 
the petitioner is contained in para No. 22 
(u) and (v) of the writ petition. In para 
(u) it is stated that “the approval of the 
Central Government can only be made in 
writing after considering the evidence and 
material on which the State Government 
has passed the said orders.” It is.further 
stated in para. (v) “that in the present case 
the approval of the Central Government 
which is alleged to be received by the 
State Government oris alleged to be com= 
municated by the Central Government to 
the State Government does not contain 
any material whatsoever, which shows 
that the Central Government has consider- 
ed any particular evidence and it has 
come to the conclusion that any particular 
charge is proved against the Corporation.” 


~ 36. To meet the aforesaid objec- 
tions the opposite party has filed the affi- 
davit of Shri N. A, A. Narayanan, Under 
Secretary to the Government of India (at 
Page 239 of the Paper Book), wherein it 
has been stated that after receiving all the 
relevant papers from the State Govern- 
ment the whole matter was carefully exa- 
mined by the Central Government on the 
point whether in the facts and circums- 
tances of the case it would be advisable 
for the Central Government to accord the 
necessary approval for the supersession of 
the Corporation and that after such exa- 
mination the Central Government came to 
the conclusion that it was a fit case where- 
in the necessary approval may be accord- 
ed. It has also been stated by Shri Nar- 
ayanan that in this connection the views 
of the Ministry of Railway were also 
sought and they also concurred and had 
mo objection to the State Government's 
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proposal for the supersession of the Cor- 
poration for a period of six months. 

37. An argument was made by the 
learned counsel for the petitioner that it 
has nowhere been stated in the affidavit 
of Shri Narayanan as to which particular 
officer had examined the matter and which 
had accorded the sanction. It is impor- 


-tant to note in this connection that no 


such objection was taken by the peti- 
tioner in his writ petition that the ap- 
proval had not been given by a competent 
authority. If any such objection had been 
taken then only the opposite party would 
have been bound to show that the com- 
petent person had accorded the sanction. 
It is trite that there is a presumption of 
legality. attached to official acts and in 
absence of any express challenge in the 
writ petition as to the approval being by 
not a competent person we cannot penalise 
the State Government or the Central Goy- 
ernment for having not disclosed the par~ 
ticular officer of the Government who 
had accorded the approval, though we do 
feel that the opposite parties would have 
been well advised to make the affidavit 
of Shri Narayanan a more detailed one 
and to have stated as to the procedure 
followed in according sanction and the 
authority which had accorded the sanc- 
tion. The only challenge of the petitioner 
was that the order of approval does not 
show as to on what material the approval 
was given. This objection is sufficiently 
answered by the affidavit of Shri Nara- 
yanan. This objection is also therefore 
without force. - 

38. ‘The next point we have to 
consider is whether Shri Hardeo Joshi, 
Government, 
Incharge of State-owned Motor Transport 
Was competent to pass the impugned 
order. We may state here that the order 
is signed (as shown in Ex. A, 2) by Shri 
Barkatullah Khan, Chief Minister also who 
was the Incharge of the Home Depart- 
ment. The objection taken by the peti- 
tioner in this connection is as follows: 

_ .“(bb) Because under the Rules of 
business. a particular ministry can handle 
oniy those matters which are allocated 
under the Business Rules to the said 
Ministry, If an item of Government busi- 
mess is not allocated to any of the Minis- 
try as to the second schedule appended to 


-the Rules of Business framed by the 


Governor under Article 166 of the Con» 
stitution the matter canbe handled only 
by the Chief Minister and the Governor, 
As submitted above in the instant case 
though the notice dated 18-4-72 as also 
the order dated 20-5-1972 are alleged to 
have been issued by the orders of His Ex- 
cellency the Governor of Rajasthan. but 
at no stage of the supersession proceed= 
ings the matter was placed before His Ex- 
cellency the Góvernor and no order was 
obtained from him. Therefore the entira 
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supersession proceedings are incompetent, 


mya without jurisdiction. null and 
void.” 
39. Rule 4 of the Rules of Busi- 


ness for Rajasthan made in exercise of the 
powers conferred by clauses (2) and (3) of 
Article 166 of the Constitution of India 


lays down that the business of the Gov- 


ernment shall be transacted in the Secre- 
tariat Departments specified in the First 
Schedule, and shall be classified and dis- 
tributed between those departments as 
laid down therein. Rule 5 further lays 
down that the Government shall on the 
advice of the Chief Minister allot among 
the Ministers the business of Government 
by assigning oneor more departments to 
the charge of a Minister‘ provided ‘that 
nothing in this rule shall prevent the 
assigning of one department to the charge 
of more than one Minister. In the first 
schedule ‘the State Owned Motor Trans- 
port’ appears at Item No. 13, under the 
Head (iii) Home Department. We are told 
by the learned Adovcate General, and a 
Gazette Notification was also shown to 
us that the State Owned Motor Transport 
was assigned to the charge of Shri Hardeo 
Joshi, though the Home Department was 
in the charge of the Chief Minister. This 
according to us, could legitimately be done 
unire the proviso to Rule 5 referred to 
above. 


40. Article 166 provides that all 
executive action of the Government of a 
State shall be expressed to be taken in 
the name of the Governor, It further pro- 
vides that orders and other instruments 
made and executed in the name of the 
Governor shall be authenticated in such 
manner as may be specified in rules to be 
made by the Governor, and the validity of 
an order or instrument which is so authen= 
ticated shall not be called in question on 
the ground that it is not an order or in- 
strument made or executed by the Gover- 
nor. In view of this provision also it is 
clear that the validity of the impugned 
order expressed in the name of the Gov- 
ernor cannot be called into question on 
the ground that it is not an order or in- 
strument made or executed by the Gov- 
ernor. Consequently, the contention of the 
petitioner that the order is bad because at 
ho stage the matter was placed before His 
Excellency the Governor has no substance 
and must be rejected. 


4l. It may be noticed here that 
the learned counsel for the petitioner 
wanted to enlarge the scope of his con- 
tention by making reference to the points 
raised by him in the rejoinder and sub- 
mitted that all these points should be 
aa into consideration. We mdy observe 
fn this connection that when this case 
came up for hearing before our learned 
Brother Gattani, J.. sitting singly (before 
the case was referred to us) an objection 
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was raised by the opposite party that the 
rejoinder should notbe looked into as it 
contains new pleas and our learned Bro- 
ther Gattani J.. by his order dated 26-9- 
1972 held “that the rejoinder may be taken 
on record and the matter contained there- 
in so far as it relates to the new points 
raised in the replies be taken into con- 
sideration. But so far as disputed ques- 
tions of fact are involved the court may 
pass proper order when the occasion 
arises.” In our opinion. we cannot allow 
the petitioner to extend the scope of his 
writ application by adding new matters 
in the rejoinder which involve controvert- 
ed question of fact. and new pleas which 
had not been taken in the writ application. 
In this view of the matter the petitioner 
must confine himself to the grounds taken 
by him in the writ petition. 


42, We may now deal with the 
last argument raised’ on behalf of the 
petitioner that there was absolutely no 
material before the State Government on 
the basis of which it could have honestly 
formed an opinion for supersessiion of the 
Corporation. In this connection we wish 
to point out that the number of grounds 
relied upon by the State Government in 
support of the impugned order and men- 
tioned in the statement of grounds suppli- 
ed to the Corporation along with the show 
cause notice are not controverted. For in- 
stance it is not denied by the petitioner 
that In accordance with the instruction 
issued by the State Government on 20-7= 
1971 to create City Transport Service for 
the city of Jaipur no City Transport Ser- - 
vice in the City of Jaipur was created. It 
is also not denied (at page 77 of the writ 
petition) that about 100 new vehicles are 
lying idle at present. Similarly it is not 
controverted that the Corporation failed 
to implement the third party liability In- 
surance Fund Rules, inasmuch as it is 
admitted at page 77 of the writ petition by 
the Corporation that in many cases the re- 
ports were not regularly made to the Dis- 
bag Magistrate as contemplated by the 

ules. 


It is also incontrovertible that ‘the 
employees of the Corporation went on 
strike from 22-2-72 and the strike lasted 
till 27-3-1972. It is not necessary to mul- 
tiply the various grounds relied upon by 
the State Government as, if not all, most 
of them are not controverted. It is true 
that the petitioner has come forward with 
an explanation with respect to each of the, 
grounds and has tried to justify his stand, 
but it was for the State Government to 
form an opinion in the matter. After hav- 
ing heard learned counsel for the parties 
at length and after having applied our 
own scrutiny to the several grounds relied 
upon by the State Government in support 
of its order of supersession of the Cor- 
poration we are of opinion that the im- 
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ned order is not liable to be quashed 
Bao the ground of mala fides, dishonesty or 
corrupt purpose. We are also unable to 
hold that the order is without jurisdiction 
or has been passed on grounds extraneous 
to the legislation or that no one can rea- 
sonably arrive at the opinion requisite 
under the legislation, 


The formation of opinion is a sub- 
fective process and it cannot be said, in 
the facts and circumstances of the present 
case that it is impossible for any one to 
form the opinion which the State Govern- 
ment did. Our conclusion, therefore, is 
that the contention on behalf of the peti- 
tioner that there was no material at all 
on which the opinion for supersession of 
the Corporation could be formed has no 
substance, 


43. Before we close we may state 
that at the commencement of his reply to 
the arguments made on behalf of the peti- 
tioner the learned Advocate General want- 
ed us to throw out the petition on certain 
alleged mis-statements of facts made in 
the affidavits. We consider it unneces+ 
sary to deal with the argument inasmuch 
as in the first place he was not able to 
convince us that. there was any suppres 
sion of material facts or gross mis-state~ 
ments in respect of them so as to disentitle 
the petitioner to be heard on merits, 
Moreover this argument was made when 
the whole case had been argued out by 
the petitioner from start to the finish. 
That apart, we have dealt with all the 
points argued by. the learned counsel for 
both the parties and it is no stage for non- 
Suiting the petitioner on the ground of 
alleged mis-statements in the writ peti 


tion. 

44. In the result we see no force 
in this writ petition, and hereby dismiss 
it, but, without any order as to costs, 
Petition dismissed, 
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Tonk, D/-_ 27-1-1965 and against order of 
Y Jain Addl. Dist. J, Tonk. D/- 6-9- 
Index Note:—- -(A) Civil P. C. (1908), 
Section 60 (1) (g} — Grant of Khandan 
allowance under the Tonk Khandan Rules 
is in the nature of a “political pension” 


within Section 60 (1) (2) and is exempt 
from attachment. (Case law discussed). 
. (Para 27) 
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Index Note:— (B) Civil P., C. (1908), 
Order 39, Rule 2 (3) and (4) — The juris- 
diction conferred on the Court to punish 
a contumacious party is to vindicate the 
supremacy of the Rule of law and not to 
benefit parties. Court is not concerned 
with the legal effect of the order — The 


test is whether the authohrity has been 
disregarded. (Para 33) 
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In Civil Revn. No, 232 of 1965. N. M. 
Kasliwal, for Petitioner S, M, Mehta for 
Respondent; In Misc. Appeal No, 77 of 
1968, . Agarwal, for Appellant 
M. B. L, Bhargava and S. M. Mehta for 
Respondent, 

BERI, J.:— On the basis of a promis- 
sory note dated 6-6-1963 Seth Budh Singh 
Bapna instituted a suit against Sahibzada 
Abdul Bais Khan of Tonk. During the 
pendency ofthe suit on 30-5-64 the plain- 
tiff moved two applications. One was for 
attaching before judgment the Khandan 
allowance payable to the defendant and 
the other was to restrain the defendant 
from receiving the said allowance from 
the Collector. Tonk, and the Collector 
from disbursing it. The learned Civil 
Judge passed an ex parte order restrain- 
ing the defendant from receiving and the 
Collector from disbursing the amount to 
the extent of Rs. 60,000/-, Let us recall 
the exact words of the restraint order be- 
cause its disobodience is an important 
question for decision. 


“aay aed Get seg Aga ai ace 
mga at afer cist gem fe art at 
ate & aver | ger fa get g fz 
aay wale a wan wie Re,000 ) STAT 
mada eat cig & age at wz a aa: 
angat ga gan Baas arash are gare ear 
ara g fear agaaa adt aaea ait 
wa pogr ain ety aod afra dir A 
MET Fe,cce ) aye T at q van fash 
GT GIT AA. -cY Hl Aaa aa 7 
Fer ae t 

are atta Jo-b—K¥ at AQ aad aT 
Het aaraa F sey fear war 


The order was served on the defendant 
On 2-7-1964. On 5-10-64 the defendant ap- 
peared and contested the application say- 
ing that the plaintiffs move was vexa- 
tious and that the Khandan allowance was 
not attachable. 


2. Against the order of the learned 
Civil] Judge an application by way of re- 
vision was also filed which is No, 232 of 
1965, which we shall dispose of by 
judgment. 

3. While the matter was pending 
the plaintiff moved an application before 
the Civil Judge Tonk under Order 39, 
Rule 2 (3) C. P, C. stating that the defen- 
dant had withdrawn the amount of 
Rs, 36,556.50 from the Treasury Jaipur by 
Pension Payment Order No, 479 and he 
should be committed to civil prison, This 
Court had directed. in the Civil Revision. 
_the Civil Judge to decide the question 
whether the amount payable to the defen- 
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dant was attachable, The plaintiff led 
evidence and the learned Civil Judge 
found that the payment of Rs. 36,000/- 
and odd was not exempt from attachment; 
that the defendant fraudulently managed 
to draw the forbidden allowance from 
Treasury Jaipur and thus circumvented 
the order of the Court and was guilty of 
disobedience. He accordingly directed the 
attachment of the defendant’s property 
and committed him to civil prison for two 
months, Defendant Sahibzada has prefer- 
red this ae 


4. C. L, Agrawal for the ap- 
pellant Peer that the grant of Khandan 
allowance to the appellant was in the 
nature of a “political pension” exempt 
from attachment under Section 60 (1) 
clause (g) of the first proviso ofthe Code 
of Civil Procedure in view of the Tonk 
Khandan Rules and the Rajasthan Cash 
Jagir Abolition Act XXIX of 1958 read 
with the Rajasthan Pensions Act; and on 
the authority of the decided cases, viz., 
Secy. of State for India in Council v. 
Khemchand Jeychand, (1879) ILR 4 Bom 
432; Bishambhar Nath v. Nawab Imdad 
Ali Khan, (1890) 17 Ind App 181 (PC). 
Usmanali Khan v. Sagar Mal, ATR 1965 
SC 1798; Muthuasami Naidu v. Prince 
Alagia Manavala Simmala Raja. (1903) 
ILR 26 Mad 423; Lachmj Narain v. 
Makund Singh, (1904) ILR 26 All 617; 
Amna Bibi v. Najmun-Nissa, (1909) ILR 
31 All 382: Satraji Dongarchand v, Madho 
Singh, AIR 1927 Mad 604 and Lala Harnam 
Das v. Mst. Faiyai Begum, AIR 1922 All 
22, His further submission was that the 
learned Civil Judge was in error in hold- 
ing that the appellant disobeyed the in~ 


- junction because what the appellant rex 


ceived or recovered was pension while he 
was only restrained from receiving “ Ten= 
khwah”, The restraint order was to forbid 
him from receiving it from Treasury Tonk 
and not from Jaipur from where the ap- 
pellant received it and, therefore, there 
was no disobedience. He placed reliance 
on Hazee Mohamed Kuzulbash v. Sha- 
zada Mohamed Buseerooddeen, (1867) 7 
Suth WR 169. At the worst it was a techni+ 
cal breach and should be leniently dealt 
with and he placed reliance on Shiv Narain 
Singh v. Muni Lal, ATR 1934 Lah 881, 


5. On the other hand, Mr. M, B, L. 
Bhargava on behalf of the respondent 
urged that the Tonk Khandan Allowance 
Rules do not envisage any political pen- 
sion. He placed reliance on Ramchandra- 
rao v. Vithal Kashav. AIR 1948 Bom 143; 
Yadeo Nilkanth v. Jankidas Narsinghdas, 
AIR 1937 Nag 202: Jiban Krishna Ghosh 
v. Sripati Charan Dey, (1904) 8 Cai WN 
665; Abdul Karim Khan v. State of Rajas- 
than, ILR (1961) 11 Raj 596: Bankey 
Behari Lal v, Lala Babu, AIR 1955 All f 
(FB). He submitted that the provisions of 
Rajasthan Pension Act apply only for 
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mode of payment. He referred to (Shah 
Mahammad) Habibu] Rahman v, A 
Hai, 
Telo Mal y. Gurmukh Singh, AIR 1930 Lah 
816, He argued that it was case of delibe- 
rate disobediance and deserved daterrent 
action. He referred to Bagga V. Saleh, 
AIR 1915 PC 106 (1). 


6. The points which arise for con- 
sideration are: 


(i) whether the money received by 
Sahibzada was exempt from attachment? 

(ii) whether the appellant is guilty of 
disobeying Civil Judge’s injunction dated 
30-5-64? z 

(iii) Is the punishment excessive? 

T. For deciding the question whe- 
ther the payment received by the appel~ 
lant was exempt from attachment; it will 
be proper to refer to the relevant provi- 
sions of the Khandan Allowance Rules 
promulgated by the erstwhile Ruler of the 
Tonk State to find out the real nature of 
the allowance granted under the Rules in 
the light of the provisions of Cash Jagir 
Abolition Act and Rajasthan Pensions Act. 
Certain legitimate relations of the Nawab 
‘were to receive fixed sums of money for 
maintaining and promoting the dignity of 
the family (rule 5). The allowance was 
at the Nawab’s pleasure and was to cease 
if the member proved a waster (Rule 6). 
No debt was recoverable from it and the 
allowance was inalienable (Rule 7), If the 
member died without heir it was also to 
cease (Rule 14), With the merger of the 
Tonk State in Rajasthan the allowances 
ceased and in its place the compensation 
was awarded by the Cash Jagir Abolition 
Act (XXIX of 1958). The Act defined 
eash jagir as any “grant of money” by 
way of a jagir or otherwise, made or. re~ 
cognised to have been made by the Gov- 
ernment or by the Ruler of a covenanting 
State without any consideration and en- 
foyed under any of the denominations or 
appellations specified in the First Sche- 
dule and recognised by the Government. 
These grants were abolished from the ist 
day of April, 1958. Notwithstanding such 
discontinuance compensation in accord- 
ance with the scale laid down in Sche- 
dule Il was to be made and “the provision. 
of the Rajasthan Pensions Act 1958 
(XXVI of 1958) were to apply to such 
payments (Section 3). The schedule in- 
cluded “Khangi”, “Tankha” and any 
other class of grant of money. 


8. The Rajasthan Pensions Act 
while defining “grant of money” exclud- 
ed from its purview the grants made 
under the Rajasthan Cash Jagirs Abolition 
Act 1958 (Section 2 (i) ) Civil suits 
are barred for obtaining “grants of money” 
and “pensions” (Section 3) excepting after 
obtaining a certificate from Collector con- 
cerned (Section 5). Section 4 provides 
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the mode for making claims to the Col- 
lector. Section 6 lays down that subject 
to rules the Collector shall pay the ‘pen~ 
sions’ and ‘grants of money’ and Section 7 
permits commutation with the consent of 
the grantee, Section 8 exempts the pen- 
sions from attachment, All assignments 
agreements, orders sales and securities, 
in anticipation of pensions and grants of 
money are declared null and void (S. 8). 
Government dues therefrom are however 
recoverable (Section 9). 

9. This Court while dealing with 
Tonk State Khandan Rules of 1944 has in 
Abdul Karim Khan’s case ILR (1961) 11 Raj 
596 held that the cash jagir as defined in the 
Rajasthan Cash Jagir Abolition Act ‘seems 
to include’ the type of allowance mention- 
ed in the Tonk Khandan Rules 1944, We 
are in respectful agreement with this 
view. 

10. Before we advert to the vari- 
ous cases cited before us we would prefer 
to examine the argument urged by Mr. 
Agrawal whether under S. 8 of the Rajas- 
than Pensions Act the allowance granted 
tothe appellant was protected against at- 
tachment. The relevant statutory provi- 
sions touching the argument deserve to be 
quoted, S. 3 (2) of the Cash Jagir Abo- 
lition Act reads: 

*(2) Notwithstanding such disconti- 
nuance and abolition the State Govern- 
ment shall continue to make payments by 
way of compensation in accordance with 
the scale laid down in the Second Sche- 
dule, and the provisions of the Rajasthan 
Pensions Act, 1958, shall apply to such 
payments.” 


in Section 2 (i) and Section 8 of 
the Rajasthan Pensions Act read: 

“2, Definitions— In this Act, unless 
the subject or context otherwise re- 
quires, — 

(i) ‘grant of money’ includes any 
amount payable on the part of the State 
Government in respect of any right, pri- 
vilege, perquisite or office; but does not 
include a cash jagir to which the Rajas- 
wan Cash Jagirs Abolition Act. 1958 ap- 

es;” 

"3. Exemption of pension from at- 
tachment.— No pension granted or con- 
tinued by the State Government on poli- 
tical considerations or on account of past 
services or present infirmities or as a. com= 
passionate allowance, 

and no money due or to become due 
on account of any such pension or allow- 
‘ance, shall be liable to seizure, attach- 
ment or sequestration by process of any 
court. in the State, at the Instance of a 
creditor, for any demand against the pen- 
sioner or in satisfaction of a decree or 
order of any such Court.” 

12. The Rajasthan Pensions Act, 
1958 (27 of 1958) received the assent of 
the Government on 22-5-1958 and the 
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Rajasthan Cash Jagir Abolition Act 1958 
(29 of 1958) received the assent of the 
President on 13-7-1958.- The Pensions 
Act throughout employs two distinct ex- 
pressions viz. ‘Pensions’ and “Grant of 
money.” While pension has not been 
defined, from the definition of the return 
“srant of money.” Cash Jagir as defined 
under the Cash Jagir Abolition Act has 
been specifically excluded, If the allow- 
ance under the Tonk Rules 1944 was nei- 
ther “grant of money” nor “pension” 
what could be the purpose of applying 
the provisions of the Pensions Act to the 
Cash Jagir Abolition Act? The argument 
of Mr. Bhargava was that it was merely 
made applicable for the ‘mode of payment, 
We are unable to agree. The scale of pay- 
ment has been laid out in the Se~- 
cond Schedule of the Cash Jagir Aboli- 
tion Act. Section 5 of the Act empowers 
the State Government to make rules and 
Section 7 confers powers on the State 
Government to remove difficulties, The 
mode of payment could well have been 
prescribed under the rules. The Pensions 
Act already came onthe Statute Book on 
22-5-1958 and the Abolition of Cash Jagir 
Act followed it, The Pensions Act primarily 
aims at two purposes. The firstis thatno 
suit to enforce the demand fora pension or 
grant of money could be instituted except 
upon a certificate to be issued by the 
Collector. And the second was to protect 
the pensions as distinguished from “grant 
of money” from attachment, In our opi- 
nion under the Pensions Act all pay- 
ments governed by it are either “grant 
of money” or “pension” because the al- 
lowance under Tonk Rules 1944 is a cash 


jagir under the Cash Jagir Abolition Act, - 


and the same having been expressly ex- 
cluded from the definition of “grant of 
money” it cannot be anything except pen- 
Sion envisaged by the Pensions Act. 


13. Mr. Bhargava, however, con- 
tended that it is not. all kinds of pensions 
which are exempt from attachment under 
Section 8 of the Rajasthan Pensions Act 
but only those which have been specified 
therein. If we refer to the language of 
Section 8 of the Pensions Act it would be 
correct to say that the allowance under 
the Tonk Rules is neither on account of 
“past services” nor “present infirmities.” 
We shall have to examine whether this 
pension is on account of fa) political con- 
siderations, or (b) -as a “compassionate 
allowance.” In support of respective con- 
tentions as to the attachability of Khan- 
dan allowance. counsel have cited various 
authorities which we have already notic- 
ed. Let us now examine some of them. 


14. In the ILR 4 Bom case, the 
question for decision was whether a ‘tora- 
farashak’ in the hands of the Mamlatdar, 
was exempt from attachment by virtue of 
Section 11 of the Pensions Act 1871. 


A. LR 


That section is analogous to Section 8 of 
the Rajasthan Pensions Act, 1958. It will 
be useful to recall] the language of Sec- 
tion 11 of the Pensions Act 1871, It reads? 

“Iii. Exemption of pension from at- 
tachment. No pension granted or con- 
tinued by Government on political consi- 
derations, or on account of past services 
or present infirmities or as a compassio- 
nate allowance, and no money due or to 
become due on account of any such pen- 
sion or allowance, shall be liable to sei- 
zure, attachment or sequestration by pro- 
cess of any Court at the instance of a cre- 
ditor, for any demand against the pen- 
sioner, or in satisfaction of a decree or 
order of any such Court. 


ELA 


“It follows that, in our opinion. the 
word ‘pension’ in Section 11 is used in its 
ordinary and well-known sense. viz, that 
ofa periodical allowance or stipend grant- 
ed, not in respect of any right, privi- 
lege. perquisite or office but on account 
of past service or particular merits, or as 
compensation to dethroned princes. their 
families, and dependents, It seems to us 
impossible to bring a tora-garas hak with~ 
in.this meaning of the word ‘pension’ 
and, indeed, if we are right in our conclu< 
sion, that the word ‘pension’ denotes 
something different from ‘a grant of 
money or land revenue, it follows that, 
as we have already in the cases referred 
to. held that a tora-garas hak comes 
within the definition of grant of a money 
or land revenue, we could not now con- 
sistently hold that it comes within the 
meaning of the word ‘pension.’ ” | 

15. In_ Bishambhar Nath’s case 
(1890) 17 Ind App 181 (PC) their Lord-~ 
ships of the Privy Council considered 
about a monthly allowance which the 
Government of India had given a guaran~ 
tee that it will pay, by a treaty obliga- 
tion contracted with another sovereign 
power, Malka Jahan was the principal 
consort of Mohammad Ali Shah, the last 
King of Oudh. The King in (1838?) ad- 
vanced Rs, 17.00,000 to the Government 
of India in pursuance of a formal treaty 
by which the latter undertook to apply 
the interest of that sum in payment of 
allowances to certain members of the 
royal family and household, including his 
spouse, Malka Jehan and their respective 


heirs in perpetuity. In the treaty, these ° 


allowances were described as ‘pensions.’ 
Subsequently the King of Oudh advanced 
in loan to the Indian Government Rs. 
12.00,000/-. which he intended to settle 
as an additional provision for Malka. 
Jehan and her heirs. The Governor- 
General by his letter dated the 15th of 
February, 1842 intimated “hig pleasure in 
concurring with the hearty desire and 
wishes of his Majesty” and gave the as- 
surance that an order would be duly 
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passed for their execution, A question 
arose whether it was a political pension 
under Section 226 (g) corresponding to 
Section 60 (1) (g) of the current Civil 
Procedure Code, Quoting the view ex- 
pressed by Sir Barnes Peacock in Nawab 
Sultan Mariam Begum v, Nawab Sahib 
Mirza, (1888) 16 Ind App 175 (PC) their 
Lorships held that a pension which the 
Govt. of India had given a guarantee that 
it would pay, by a treaty obligation con~ 
tracted with another sovereign power, it 
appeared to their Lordships to be, in the 
strictest sense, a political pension, The 
obligation to pay, as well the actual pay- 
ment of the pension, must, in such cir- 
cumstances, be ascribed to reasons of 
State policy and it was held to be exem- 


pt. 

16. The word “pension” in Section 
60 (1) (g) of the Civil Procedure Code 
came to be considered in Nawab Usman- 
ali Khan’s case AIR 1965 SC 1798, Nawab 
Usman Ali Khan, the ruler of the former 
Indian State of Jacra had money deal- 
ings with the respondent. By an award the 
arbitrator found asum of Rs, 1,60,000/- 
due to the respondent from the Nawab 
and their Lordships of the Supreme 
Court following the dictum of Bishambhar 
Nath’s case (1890) 17 Ind App 181 (PC) 
held that on the coming into force of the 
Constitution of India the guarantee for the 
payment .of periodical sums as.privy purse 
was continued by Article 291 of the Cons- 
titution but its essential political charac- 
ter was preserved by Article 363 and the 
obligation under this guarantee could not 
be enforced in any municipal court, and 
the privy purse satisfied all the essential 


characteristics of a political pension, and. 


_as such, is -protected from execution 
under Section 60 (1) (g) of the Code of 
Civil Procedure and the case reported in 
ATR 1962 Madh Pra, 320 was reversed. 

> In Muthusami Naidu’s case 
(1903) ILR 26 Mad 423 certain descen~ 
dants of the family which formerly reign- 
ed in Ceylon. resided in British India, 
where the Collector of the district, on be- 
half of the Government of India, paid 
them pensions. These pensions were at- 
tached in execution of certain decrees and 
the learned Judges of the Madras High 

Court held following the dictum of Bish- 
ambhar Nath’s case thatit was pro- 
tected from attachment, The learned 
Judges observed,— 

‘That the pensions with which we 
are concerned were in their origin ‘poli- 
tical pensions’ that is pensions granted or 
paid by a State for reasons of State seems 
to me to admit of nodoubt noris there 
anything before us to indicate that the al- 
Towances have lost their character as poli- 
tical pensions by reasons of the arrange- 
ment by which the payments are made by 
the officers of Government in India. 
Rather does it emphasise the truly poli- 
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tical character of. the pensions. The sec- 
tion does not restrict the exemption 
to political pensions granted by the 
Government in India, andI do not 
think that we would be justified in 
adding such a limitation to the plain words 
of the section.” : 

18. In Lachmi Narain’s case (1904) 
ILR 26 All 617 the Government granted 
certain Jamindari villages subject to pay~ 
ment of land revenue as a reward for 
services rendered by Ganga Bakhsh to the 
Government, The learned Judges follow~ 
ed ILR'4 Bom case and held that it was 
no pension. p 

19. In Amna Bibi’s case (1909) ILR 
31 All 382, Kadir Bakhsh a Pindari Chief 
from whom appellants had descended, was 
granted a political pension of Rs, 4,000/~ 
a year, In lieu of the pension a revenue 
free Jagir consisting of 27 villages in one 
Taluga in Gorakhpur was granted, The 
question was whether it was a political 
pension exempt under Section 266 (g) of 
the Code of Civil Procedure 1882. It was 
held that the zamindari so granted was 
mot a pension within the meaning of Sec« 
tion 11 of the Pensions Act.’ 

20. In  Satrajĵji Dongarchand’s 
case, AIR 1927 Mad 604, the Maharaja of 
Panna was deposed by the Government of 
India and an allowance declared by Re- 
gulation Tlf of 1818 was increased to Rs. 
2,000 per month and a question arose 
whether it was a political pension. The 
learned Judge after referring to cases 
observed:— 

„ “It seems to me that there is noth- 
ing in the Pensions Act to exclude al- 
lowances granted by the Briti Gov- 
ernment to political prisoners from its 
Operation in cases where the British Gov~ 
ernment by some arrangement with a 
foreign State collects the allowance 
which it fixes. from the Foreign State” 
And it was held to be a pension exempt 
from attachment. 

. In Lala Harnam Das’s case 
ATR 1922 All 22 a grant was made by 
the Emperor Akbar for the support of 
the descendants of Salim Chishti the 
famous saint whose mausoleum at Fateh- 
pur Sikri is one of the most renowned an- 
cient monuments in Northern India, This 
fund was ‘not only to be devoted for the 
preservation of the tomb but also to the 
maintenance of certain religious services 
and the provision of an allowance for the 
Saint’s descendants of whom the defen- 
dant Faiyazi Begam was admittedly one, 
The question was whether it was a pen- 
Sion covered by Section 11 of the Pen- 
sions Act and the learned Judges after 
following 4 Bombay case observed that it 
was a pension and the assignments there« 
of be net S void, 

n Hazee Mohamed Kuzulbash’s 
case (1867) 7 Suth WR 169 it was held that 
the original stipend allowed to the mem- 
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bers of the Mysore family could not be 
attached, 

23. In Ramchandrarao’s case AIR 
1948 Bom 143 the learned Judges consi- 
dered what was a political pension, They 


said,— 

“According to strict etymology, ‘pen 
sion’ ought to mean nothing more than 
payment; in theory it would cover’ every 
possible payment, but in practice it does 
not. It is not altogether easy to say whe- 
ther a cash allowance on service lands for 
which the service has been commuted in- 
to an annual fixed payment amounts to a 
pension or not. But even if it does amount 
to pension. we are satisfied that it is not 
jin any sense a ‘political pension’.” 

And then the learned Judges have referr- 
ed to some of the cases which we have 
already examined. 

24. In Yadeo Nilkanth’s case AIR 
1937 Nag 202. Bose, J. considered the case 
of a grant which was renewed by the 
Bhonsla Raja of Nagpur and continued by 
the British Government, where certain 
cash allowances and landed inams, the 
Viceroy and Governor-General in Council 
was pleased to order a cash allowance for 
the judgment-debtor and the learned 
Judge observed that the pension as used 
in Civil Procedure Code implies periodi- 
cal payment of money in payment to the 
pensioner but the rents and profits realiz- 
ed by the judgment-debtor from such inam 
lands were not drawn by him as a pen- 
sioner and were not drawn under Section 


60 (1) (g) of the Civil Procedure Code. 
25. In Jiban Krishna Ghosh’s case 
(1904) 8 Cal WN 665 the learned Judges 


examined a grant of an annual sum made 
by the Government as a compensation for 
loss sustained by the grantee on occasion 
of improper resumption by Government 
of rent-free lands formerly belonging to 
the grantee and held that It was no pen- 
sion within the meaning of Section 11 of 
the Pensions Act. 

26. In Bankey Behari Lals case 
AIR 1955 All 1 (FB) the learned Judges 
observed. — 

“The word ‘pension’ has not been de- 
fined in the Act, but the meaning assign- 
ed to it in the ‘Secretary of State v. 
Khemchand Jeychand’ 4 Bom 432 has 
been accepted by all the High Courts. The 
word ‘pension’ has been held to mean a 
periodical allowance or stipend granted, 
not in respect of any right, privilege per- 
quisite or office, but on account of past 
service or particular merits or as compen~ 
sation to dethroned princes their families 
and dependants. In Section 4 onwards in 
the Pensions Act the word ‘pension’ has 
been used in contradiction to the words 
‘grant of money or land revenue’.” 

Tn this case in the days of Emperor 
Babar the land revenues of a_half share 
of village Lakhanpur and another village 
were assigned to some ancestor of plain- 
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tiff „and „the defendants, Raja Babu and 
Motilal, in lieu of his past services as a 
Hakim, The question was whether it 
amounted to pension to which Sections 11 
and 12 applied and the learned Judges 
said that it did not. 

27. The aforesaid cases lead us to 
the conclusion ‘that the ingredients of a 
political pension can be safely gleaned 
from two cases namely (1879) ILR 4 Bom 
case and Bishambhar Nath’s case (1890) 
17 Ind App 181 (PC), The political pen-~| 
sion does not arise from “right, privilege’ 
perquisite or office but on account of past 
services or particular merits or as com- 
pensation to dethroned princes, their 
families and dependants”, As against 
this where as aresult of some ‘treaty ob- 
ligation contracted with another sovere~ 
ign power’ periodical payment is made it 
would be a political pension in the strie- 
test sense, The question is whether the 
grant to the appellant Sahibzada is a “po- 
litical pension” within the meaning of the 
term employed in Section 60 (1) (g) of the 
Code of Civil Procedure? Our answer to 
the question is in the affirmative. Mr. 
Bhargava, learned counsel for the respon- 
dent, urged that the persons entitled to 
Khandan allowance under the Tonk Rules 
were entitled as of right because it was 
the duty of the then Ruler of Tonk to 
maintain them. We are unable to agree. 
From the.trend of the rules and parti- 
cularly with reference to Rule 6 it is 
transparently clear that the allowance was 
at the pleasure of the Ruler and was 
granted for maintaining the dignity of 
the family, _No provision of law has been 
shown that it was obligatory on the Ruler 
to maintain the members of his ‘family. 
After the former Ruler of Tonk surren- 
dered the State under Covenant he 
was granted a Privy Purse which has 
been held by the Supreme Court in 
Nawab Usman Ali’s case ATR 1965 SC 
1798 as “political pension” despite the 
fact that privy purse was assured and 
arta ela m AE > of ie Con- 
stitution o a. n the analogy of a 
dethroned King the members of the fami- 
Iy of a Ruler who had surrendered his 
State were granted certain allowances and 
for that purpose the Cash Jagir Aboli- 
tion Act was enacted. This is clearly 
within the concept of political pension 
judicially approved right from the time of 
the ILR 4 Bom case, We see no reason to 
take a different view, In our opinion a 
political pension is a periodical allowance 
granted to attain a politica] end, The en- 
tire resources of the State of Tonk came 
to be acquired by the State of Rajasthan 
and it was politically considered just 
and proper to pay certain allowances to 
certain grantees enumerated in Schedule 
T of the Act for the period and at the 
Tate specified in Schedule II thereto. We 
are accordingly of the view that payments 
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made to Sahibzada under the Cash Jagir 
Abolition Act is in the nature of a poli- 
tical pension within the meaning of Sec- 
tion 60 (1) (g) of the Code of Civil Pro- 
cendure and therefore exempt from attach~ 
ment. ` 

28. Section 11 of the Pensions Act 
1871 and Section 8 of the Rajasthan Pen-~ 
sions Act employ identical phraseology 
viz. “No pension granted or continued by 
Government on political considerations, or 
on account of past services or present in- 
firmities oy as a compassionate allowance 
and no money due or to become due on 
account of any such pension or allowance 
shall be liable to seizure, attachment or 
sequestration by process of any Court at 
the instance of a creditor, for any demand 
against the pensioner, or in satisfaction 
of a decree or order of any such Cou 


29. The decided cases, we have re~ 
“ferred above, have revolved round the 
provisions of Section 11 of the Pensions 
Act 1871. The true meaning of _these 
phrases could not be any different in the 
Rajasthan Pensions Act, At any rate whe- 
ther- the payment is made for “political 
consideration” or by way of “compas~- 
sionate allowance” it is protected from at~ 
tachment under Section 8 of the Rajas- 
than Pensions Act. ‘ 

30. Now we advert to the second 
question whether the appellant is guilty 
of disobeying the Civil Judge’s injunction 
order dated 30th May, 1964. We might 
repeat the facts for appreciation of .the 
arguments advanced in this behalf. 
The application for attachment was 
made on 30th. May. 1964, The order 


of restraint was served on the ap-. 


pellant on the 2nd of July, 1964. He 
filed objections to the order of injunction 
and attachment on 5-10-64. Thereafter 
he made an application on 24th March, 
1965 to the Treasury intimating that he 
has changed his residence from Tonk to 
Jaipur and that he be paid his. allowance 
at Jaipur. Mr. C. L. Agarwala urged that 
the appellant was only forbidden from re~ 
ceiving his ‘Tankhwah,’ and whathe re- 
ceived from the Government was not 
*‘Tankhwah’ but pension. He further urged 
that he was forbidden from receiving his 
‘Tankhwah’ from the Collector. Tonk only 
but he received it not from the Collector 
Tonk but from the Treasury Jaipur and, 
therefore, he was not guilty of any dis- 
obedience. The arguments of Mr. Agarwal 
are entirely untenable. Firstly, it is no- 
body’s case that the appellant was in re- 
ceipt of any ‘Tankhwah’ or salary from 
the State of Rajasthan. Secondly the ap- 
pellant himself understood from the word 
“‘Tankhwah’ to be the allowance which he 
was to receive from the Government un- 
der the Rajasthan Cash Jagir Abolition 
Act. In this connection it will be pertinent 
to note that in paragraph 3 of his objec- 
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tion dated 5-10-64 the appellant has re- 
ferred to the allowance that he was going 
to receive as “Tankhwah’, In untechnei 

common parlance, therefore, the appellant 


understood his allowance to be his ‘Tan- 


khwah’ and he clearly understood what he 


was being restrained from receiving, His 
making an application to the Secretary to 
the Government for changing of his ad- 
dress from Tonk to Jaipur evidences the 
fact of his being conscious of the restraint 
order and an effort to evade it. The appel- 
lant circumvented with the language of the 
restraint order by shifting his own address 
from Tonk to Jaipur. But in our opinion 
the essence of the restraint order was 
that he was not to receive from the Gov-~ 
ernment the. “Tankhwah’, namely, the al- 
lowance he was to receive whether it was 
paid at Jaipur or at Tonk. In fact by 
adopting this strategy the disobedience of ' 
the injunction can safely be characterised 
as designed and deliberate and. therefore, 
all the more reprehensible, John George- 
Woodroffs in his Tagore Law Lectures, 
paragraph 27, has stated the law thus‘ 
"27. The granting of Injunctions be- 
fing justly regarded as one of the highest 
prerogatives of Courts of Equity, the most 
exact and implicit obedience is required 
from those against whom the mandate of 
the Court is directed. With whatever 
irregularities the proceedings may be 
effected, or however erroneously the Court 
may have acted in granting the Injunc« 
tion in the first instance, it must be im~ 
plicitly obeyed as long as it remains in 
OXISTETICE.....cseeeereeerer” 
This in our opinion is the correct position 
of the law. Even though the allowance 
payable to the appellant may be exempt 
from attachment, as we have held it to 
be, the appellant was duty bound to obey 
the same and he not only disobeyed it bu 
contrived to disregard it and his disobedi- 
ence, therefore, is not merely technical. 
31. The attachment of the property 
of the appellant in the circumstances of 
the case is not justified under the law. 
Order 39, Rule 2 (3) and (4) read:— 


*(3) In case of disobedience, or of 
breach of any such terms, the Court grant 
Ing an injunction may order the property 
of the person guilty of such disobedience 
or breach to be attached, and may also 
order such person to be detained in the 
civil prison for a term not exceeding six 
months, unless in the meantime the Court 
directs his release. 


(4) No attachment under this rule 
shal] remain in force for more than one 
year at the end of which time, if the dis- 
obedience or breach continues. the pro- 
perty attached may be sold. and out of the 
proceeds the Court may award such com- 
pensation as it thinks fit, and shall vay 


the balance, if-any, to the pa entitled 
thereto.” a 
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32» In case of disobedience, or 
breach of any terms of injunction the 
Court granting an injunction may inflict 
the punishment either (a) by ordering the 
attachment of the property of the person 
guilty of such disobedience or (b) by 
ordering the person to be detained in the 
Civil prison for a term not exceeding six 
months unless in the meantime the Court 
directs his release, The purpose and dura- 
tion of the attachment of the property are 
specified in sub-rule 4. It shall not be 


‘for more than one year and if at the end 


of the year the Court finds that the dis- 
obedience or breach continues the pro- 
perty may be sold and the Court may 
award compensation if it thinks fit out of 
the sale~proceeds, This sub-rule is design- 
ed to enforce continued obedience a 
failure in which is to be visited by 
the consequences indicated. In the cir- 
cumstances of the case and in the 
light of the view we have taken about the 
non-attachability of the allowance the at- 
tachment is not justified and is therefore 
set aside, 

33. Regarding the question of sen~ 
tence of two months’ simple imprisonment 
We must confess, it has caused us anxious 
thought. The jurisdiction conferred for 
punishing a contumacious party is to vin- 
dicate the supremacy of the Rule of Law 
and not to benefit parties. The Court is 
not concerned with the legal effect of the 
order. The test is whether the authority 
has been disregarded. The answer is plain 
that the appellant contrived to get round 
the Court’s mandate, And in this view of 
the matter we cannot treat it as a mere 
technical disobedience arising out of some 
misunderstanding. We are accordingly of 
the view that a sentence of 7 days simple 
imprisonment will serve the ends for 
which the rule has been enacted. We 
therefore, reduce the sentance of two 
months to one of seven days, 


34. In the S. B. Civil Revision No. 
232 of 1965 the grievance raised is that 
the learned Civil Judge, Tonk, had no 
jurisdiction in the circumstances of ‘the 
case to have attached before jugdment the 
allowance that was to be received by 
Sahibzada Abdul Bais Khan contrary to 
the conditions laid down in Order 38, Rule 
5, C. P. C, and further that it was not at~ 
tachable, To the extent that the allowance 
was not attachable, we allow the revision 
No, 232 of 1965. We do not agree with the 
contention that no grounds existed for 
ordering attachment before judgment. Cir- 
cumstances already discussed by us clearly 
indicate that there was every good reason 
to issue an order pursuant to the provision 
of Order 38, Rule 5. C. P, C. Accordingly 
the revision is partly allowed. 

35. The appeal also succeeds to the 
extent that the allowance -vayable to the 


‘appellant Sahibzada Abdul Bais Khan is 
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exempt from attachment, but he was 
clearly guilty of disobedience and rightly 
punished. We uphold the punishment but 
reduce it to 7 days simple imprisonment. 
The attachment of the property is set 
aside and thus the appeal is partly allowed. 
3 There will be no order as to 
costs in the revision as well as in the 

appeal, . 
Ordered accordingly. 
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Ramprasad, Appellant v. Smt. Kalyani 
and others, Respondents, : 

Second Appeal No. 289 of 1964, D/- 
18-8-1972 against order of P, N, Mathur, 
Civil J. Ajmer D/- 3-4-1964, - 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), Section 59 — An oral 
mortgage in a case where the sum secured 
is one hundred rupees or upwards is in- 
valid and no evidence is admissible to 
prove such a mortgage — (X-Ref'- Evi- 
dence Act (1872), Section 91), (Para 8) 

Index Note: (B) Evidence Act 
(1872), Section 21 — Admission in prior 


‘proceedings — Admission to be binding 


must be clear, precise and unambiguous. 
AIR 1956 SC 593 and AIR 1971 SC 1542 
Followed. (Para 10) 

. Brief Note:— (B) Before the right of 
a party can be considered to have been 
defeated on the basis of an alleged admis- 
sion made by him, the implication of the 
statement must be clear and conclusive. - 
There should be no doubt or ambiguity 
about the alleged admission, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1542 = 1970 SCD 380.. 

C. Koteswara Rao v, C. Subba 


Rao 10 
AIR 1960 Raj 1 = 1960 Raj LW 
68 (SB), Lachhmi Narain v. 
Kalyan. 6, 18 
AIR 1956 SC 593 = 1956 SCR 451, 
Nagubai Ammal v. Shama Rao 10 


M. R. Bhansali, for Appellant; R L. 
Maheshwari. for Respondents, 

JUDGMENT:—— This is a second ap- 
peal by defendant Ramprasad against 
whom a decree for redemption on pay- 
ment of Rs. 450/- has been passed by the 
Munsif Ajmer District. Ajmer and which 
has been upheld by the Civil Judge, Aj- 
mer, 

2. The facts leading to this appeal 
may be summarised as follows:— 

There is a pucka Patti Posh shop 
facing north situate at village Pisangan 
in the district of Aimer, Deceased Ram- 
éshwarlal alleged that the said shop belong- 
ed to one Murlidhar son of Shri Hanot- 
ram Bangar of Pisangan and it was mort- 
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gaged by him with possession with Shri 
Harkaran on Bhadwa Sudi 5, Samwat 
year 1958 for securing a loan of Rs. 450/~. 
As disclosed by the deceased Rameshwar- 
lal in the plaint, the mortgage amount 
was not to bear any interest and the 
mortgage was a usufructuary mortgage, It 
was further alleged that Murlidhar died 
and his son Shrikishan by a registered 
sale deed dated 28-9-1953 transferred his 
rights to the plaintiff (deceased Remesh~ 
warlal), According to the allegation in 
the plaint, Harkaran mortgagee died and 
Ramprasad appellant was his legal repre- 
sentative and he had been realising the 
rent from Heeralal who had been in o= 
cupation of the mortgaged shop as a tenant. 
It was also stated by the plaintiff that de- 
fendant Ramprasad delivered possession of 
the said shop on Bhadwa Sud 11 Samwat 
9015 corresponding to 23-9-1958 to ‘the 
plaintiff but the defendant No, 2 Heeralal 
continued to remain in possession as 
tenant, But defendant Ramprasad filed a 
suit for ejectment against defendant No. 
2 Heeralal and obtained a decree against 
him. and he thus came in actual physical 
possession of the suit shop, The plaintiff, 
therefore, prayed for a declaration that 
he is the owner of the suit shop and for 
delivery of possession. In the alternative, 
he.claimed that a decree for redemption 
be passed and he be restored possession 
on payment of the mortgage amount of 
Rs, 450/- to defendant Ramprasad. This 
suit was instituted by the deceased Ram- 
eshwarlal in the court of Munsif, Ajmer 
District, Ajmer on 8th December, 1959. It 
may be mentioned here that the original 
suit was -amended and the reliefs claimed 
finally were those as mentioned above: 

3. Defendant Ramprasad contested 
the suit. He controverted all the allega- 
tions made by the plaintiff. He denied 
that Murlidhar was ever the owner of the 
suit shop. He also denied that the suit 
shop was mortgaged with Harkaran. He 
did not admit that he recovered rent from 
Heeralal as the legal representative of 
Harkaran. His contention was that he was 
the owner of the shop and he realised rent 
from Heeralal in his own right. He ad- 
mitted to have obtained an order of evic- 
tion against his tenant Heeralal by filing 
the civil suit No. 655/1958 and he obtained 
Possession from him and has been in 
arcuni physical possession of the shop since 

en, 

4. Heeralal did not put in appear- 
ance and the case was heard ex parte 
against him. 

5. The learned trial Judge framed 
the following nine issues:— 

1. Did the suit shop belong to Murli- 
dhar? ` 

2. Did Murlidhar’s son Shri Kishen 
sell the said shop to plaintiff as alleged 
in para. 2 of the plaint. 


Aen moos ha crrrr ot an 
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3. Was the said shop mortgaged witt 
possession by Murlidhar with Harkaran a: 
allesed in para 3 of the plaint? 

4. Did defendant No, 1 come in pos: 
session of the suit shop as the legal re 
presentative of Harkaran? 

5. Did defendant No, i deliver pos 
session of the said shop tto the plaintiff? 

6. Is the defendant No, 1 estopper 
from denying the mortgage in view of hi 
statement in Civil suit No. 555 of 19582 

7. Is the suit barred by time? 

_ _ 8. Is defendant No, ‘1 entitled to spe 
cial costs? 

9. To what relief, is the plaintiff en: 
titled? 

«6 Issue No, 5 was not pressed b) 
the plaintiff during the trial, The learn 
ed Judge after trial held that the sui 
shop belonged to Murlidhar and after hi 
death, his son Shrikishan sold his right 
fin the shop to the deceased plaintiff Ram 
eshwarlal, He further held that the sai 
shop was mortgaged with possession b 
Murlidhar with Harkaran as alleged b 
the plaintiff and the defendant Ramprasai 
came into possession of the said shop afte 
the death of Harkaran as his legal repre 
sentative. He also came to the conclusio: 
on the basis of the statement made b 
Ramprasad in Civil Suit No. 655/58 tha 
the factum of mortgage was admitted b: 
him and the was accordingly estoppe 
from denying the mortgage. The suit wa 
found to be within limitation and accord 
ingly, a decree for redemption of mort 
gage was passed in favour of the plaintil 
on payment of the mortgage amount c 
Rs, 450/- by him. Being aggrieved of thi 
decree, defendant Ramprasad preferred a 
appeal, Learned Civil Judge, Ajmer, dea! 
with this appeal and after having agree 
with the conclusions arrived at by ‘th 
trial Judge dismissed the appeal. Th 
learned Judge in appeal, however, hel 
that in view of Section 59 of the Transfe 
of Property Act there was no valid mori 
gage but relying upon Lachhami Narain. 
Kalyan, AIR 1960 Raj 1 (SB); he hel 
that a suit for redemption of mortgag 
can be maintained. It is this decree th: 
has been challenged by the appellar 
Ramprasad in second appeal, 

T. Rameshwarlal respondent die 
during the pendency of this appeal. H 
legal representatives have been brougl 
On record and Mr. R. L. Maheshwari re 
presents them. Heeralal respondent No. 
has not put in appearance. 

8 -I have heard Shri M. R. Bhar 
sali for the appellant and Shri Mahest 
wari for the legal representatives of de 


_ ceased Rameshwar Lal, It is not dispute 


that Ajmer was a centrally administere 
area before it merged into Rajasthan i 
1956, Village Pisangan was a part « 
Aimer. The Transfer of Property Ac 
1882 was, therefore applicable in Aime 


. ue 
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Section 59 of the Transfer of Property 
Act requires that where the principal 
money secured is Rs, 100, or upward, a 
mortgage, other than a mortgage by de- 
posit of title deeds, can be effected only 
by a registered instrument signed by the 
mortgagor and attested by at least two 
witnesses. On the plaintiffs own show- 
ing a sum of Rs. 450/~ was secured 
against the suit shop and the mortgage 
in question was a usufructuary mort- 
gage. The plaintiff has not mentioned 
in the plaint that there was any written 
document to create the mortgage in 
question, It is thus clear that there was 
no mortgage as required by the provi- 
sions of Section 59 of the Transfer of 
Property Act, As noticed above, a mort- 
gage other than a mortgage by deposit 
of title deeds could be effected only by 
a registered Instrument signed by the 
mortgagor and attested by at least two 
witnesses. In this view of the matter, 
there was definitely no valid contract be- 
tween the parties to the alleged mort- 
page to effect a valid mortgage. The 
lower appellate court while accept- 
ing this position. stil: held that the 
mortgage was proved. and the suit 
shop was en possession of by 
Harkaran mortgagee from Murlidhar 
mortgagor securing the loan of Rupees 


450/~ as mortgage money, in Samwat 


11958. 


In this connection, he observed as 
follows: 


“There is no doubt that this entry 
could not in the terms of Section 59 of 
the Transfer of Property Act and Sec- 
tion 49 of the Registration Act create a 
valid mortgage agreement, But this fact 
has been duly proved in the light of the 
document Ex. 2 which is more than 30 
years old and the oral evidence of the 
plaintiff that the suit shop had been 
taken possession of by one Harkaran 
mortgagee from one Murlidhar mortga-~ 
gor securing a debt of Rs, 450/- as mort+ 
age money in Sambat 1958. I further 
find that the factum of mortgage has 
been, admitted even by ‘the defendant 
No, 1 Ram Prasad in his statement on 
oath which he has admitted to have 
given in Civil suit No, 655 of 1958 which 
suit he had filed against defendant No.2 
who was admittedly a tenant in the suit 
property.” 

If a mortgage has not been effected in 
accordance with the requirement of law, 
I am unable to see how it can be proved 
by other evidence. The lower appellate 
court has placed reliance on document 
Ex. 3, an entry in the register of mort- 
gages maintained by the Raja of Pisan- 
gan and the oral evidence led by the 
plaintiff, As indicated above, the require- 
ment of law is that a mortgage can be 
effected only by a registered instrument 
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signed by the mortgagor and attested by 
at least two witnesses. Admittedly. the 
mortgage has not been created in this 
manner, 


9. - I will now take up the docu~ 
ment Ex. 2. Ex, 2 is an entry in the 
register of mortgages, From this entry, 
it appears that Murlidhar Bangar son of 
Manutram mortgaged some shop with 
Harkaran Baheti, The mortgage amount 
has been specified as Rs. 450/-. The fea 
charged by the Raja has been shown 
as Rs. 18/-. The date of the entry has 
been shown as Bhadwa Sudi 5 Samwat 
1958 and in the column of remarks if 
has been stated as a shop situated 
in Bassi-ka-bas, This entry does not 


purport to bear the signatures of 
the mortgagor, It also does not ap- 
pear to have been attested. Apart 


from other ties in this en- 
try to prove the mortgage in question, 

is entry cannot take the place of a 
writing signed by the mortgagor and 
attested by two witnesses as required by 
the provisions of Section 59 of the Trans- 
fer of Property Act, That apart, this en- 
try does not make it clear as to which 
shop was mortgaged and what was tha 
nature of the mortgage. In my consider. 
ed opinion. this document cannot be 
availed of to prove a valid contract ef= 
fecting the mortgage, 


210. Another evidence that has 
been relied upon by the lower appellate 
court is a statement of Ramprasad which 
was recorded in civil suit No. 655/58, A! 
certified copy of the statement of Rams 
prasad dated 18-9-59 is on record, It is 
marked 'C’, It may be mentioned here 
that Ramprasad instituted a suit for evi- 
ction of defendant Heeralal from the sui 
shop which he was occupying as a tes 
nant, Defendant Heeralal disputed Ram= 
prasad’s right to seek an order of evics 
tion against him on the ground that the 
property was mortgaged and it had been 
redeemed, In his statement on oath 
Ramprasad stated that he never told the 
defendant (Heeralal) in Bhadwa Samwat 
2015 that he should deliver possession 
of the shop to Rameshwarlal, He further 
stated that Rameshwarlal had not res 
deemed the suit shop nor had he paid the 
mortgage amount. He claimed that the 
suit shop was still in the possession of 
defendant Heeralal and he had not vaca- 
ted the same, On the basis of this state- 
ment it has been argued on behalf of 
the mortgagors that the factum of mort- 
gage has been admitted by the defendant 
Ramprasad. The lower appellate court 
as well held that this was so, I am un~ 
able to accept this contention, I find in 
the statement referred to above nothing 
which may persuade me to hold that the 
defendant admitted the creation of tha 
mortgage in Samwat year 1958, That 
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apart, this statement has been made with 
a view to controvert the allegation of 
defendant Heeralal in that case, The 
statement also does not contain the terms 
of the alleged mortgage, It does not men- 
tion when the contract of mortgage was 
entered into or what was the type of 
the mortgage and what was the amount 
secured under that mortgage. In order to 
bind a party by his admission, the ad- 
mission must be clear, precise and un- 
ambiguous, 

I may here only refer to two deci- 
sions of the Supreme Court Nagubai 
‘Ammal v. Shama Rao, AIR 1956 SC 593 
and C. Koteswara Rao v.C. Subbarao, AIR 
1971 SC 1542. In these decisions their 
Lordships emphasised that before an ad- 
mission is presumed to be true against 
the party making it, it must be shown 
that there is a clear and unambiguous 
‘statement by the party making it. An ad- 
mission is only a piece of evidence and 
the weight to be attached to which de- 
pends upon the circumstances under 
which it has been made. Before the right 
of a party can be considered to have 
been defeated on the basis of an alleged 
admission made by him, the implication 
of thestatement must be clear and con- 
clusive. There should be no doubt or 
ambiguity about the alleged admission. 
In view of the authority referred to 
above. I am clearly of the opinion that 


the statement of Ramprasad which he 


made on 18-9-1959 in civil sui? No. 
.655/58 does not advance the case of the 
plaintiff at all.. I may here observe that 
there is no oral evidence worth mention 
fo say that the suit shop was mortgaged 
by, Murlidhar in favour of Harkaran. 


. df I have referred the above evi- 
dence only with a view toshow that this 
evidence does not prove any contract of 
mortgage having been effected by Murli- 
dhar in favour of Harkaran. As a mat- 
fer of fact, no amount of evidence could 
have been examined to establish the 
raortgage in question. Under Section 91 
wf the Indian Evidence Act, the contract 
of mortgage could not have been proved 
by either document Ex. 2 or the state- 
ment Ex, 'C of defendant Remprasad or 
any ora] evidence to that effect, Sec- 
fion 91 of the Indian Evidence Aca reads 
as follows? 


“9I. When the terms of a contract, 


or of a grant, or of any other disposition 
ef property, have been reduced to the 
form of a document, and in all cases in 
which any matter is required by law 
to be reduced to the form of a document, 


mo evidence shall be given in proof of - 


the terms of such contract, grant or other 
disposition of property, or of such mat- 
fer, except the document itself, or se~ 
condary evidence of its contents in cases 
fn which secondary evidence is admissi 


oy 
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ble under the 
contained.” 


12. This section makes it abun- 
dantly clear that in cases where acon- 
tract is required by law to be reduced in 
the form of a: document, no evidence 
shal] be given in proof of the terms of 
such contract except the document itself. 
I have already noticed above that the 
law required the mortgage in question 
to be reduced to the form of a document 
and it must have been signed by the 
mortgagor and attested by at least two 
witnesses. I have also found that there was 
no written document to that effect. There 
being no document creating the morta 
gage, no amount of evidence can be held 
to be admissible to prove the terms of 
the contract of mortgage in view of Sec- 
tion 91 of the Indian Evidence Act, The 
question of proving the terms of the con- 
tract by secondary evidence will also not 
arise as no document of mortgage exist- 
ed. I have. therefore, no hesitation in 
holding that the courts below were in 
error in relying upon the document Ex. 2 
Or the statement of defendant Rampra- 
sad or any other oral evidence in proof 
of the terms of the contract of mortgage. 
Alf this evidence was inadmissible under 
Section 91 of the Evidence Act. I need 
hardly state that the present case does 
not fall under any of the exceptions given 
under Section 91. The finding of the 
Courts below on this point cannot be 
sustained and I. therefore, hold that there 
Was no contract of mortgage between 
Murlidhar: and Harkaran. 


13. The next question thaf emer- 
ges for my consideration is whether there 
was a mortgage by operation of law, This 
was not the plaintiffs case that Harkaran 
acquired mortgagee’s rights to the suit 
shop by’ adverse possession. But the 
learned Tower appellate court in having 
placed reliance on a decision of this Court 
in AIR 1960 Raj 1 (SB) appears to have 
considered this aspect of the case, I have 
therefore chosen to examine this question 
as well, The case referred to is a deci- 
sion by a Special Bench ofthree Judges 
of this Court. In that case, the forefathers 
of the plaintiff mortgaged a shop for 
Rs, 401/- with Jodhraj and Jamna Lal on 
Pos Sudi 15, Sambat 1975, corresponding 
fo the 16th January, 1919, under an 
unregistered mortgage deed. A suit for 
redemption was instituted. It was ad- 
mitted on behalf of the defendants-mort- 
gagees during examination under O. 10 
Rule £ C.P.C. that the disputed’ shop 
was mortgaged for Rs, 401/~ on Pos Sudi 
15 Samwat 1975 by an unregistered and 
unstamped document, If was also found 
as a fact that the possession of the mort- 
gaged shop passed to the mortgagees in 
consequence of the mortgage. The case 
arosa from an area where the Transfer 


provisions hereinbefore 
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of Property Act. 1882 was not applica- 
ble and, therefore, it was not necessary. 
that the mortgage deed should hava 
been attested by fwo witnesses, The 
deed was required fo be registered under 
the Jaipur Transfer of Property Act and 
Jaipur Registration Act. It - was held 
that the document being unregistered, 
did not operate as a valid mortgage buf 
their Lordships held fn the circumstances 
of that case that the mortgagees cama 
into possession of the mortgaged proper 
ty under an invalid mortgage. and as 
their possession continued for a period of 
12 years, they acquired a limited right 
of mortgagee by prescription. Their 
Lordships did not seekthe help of un= 
registered document as it was inadmis- 
sible in evidence under Section 49 of the 
Registration Act. In view of the obvix 
ous animus of the mortgagees in retains 
ing the property as a mortgagee, it was 
held that they only acquired the limited 
rights of the mortgagee and after the 
lapse of 12 years, the mortgagors were 
entitled to redeem the property, when 
the right of the mortgagees ripened into 
full rights as mortgagees. 

im the present case, there is no ađ- 
mission of the defendant Ramprasad in 
his pleadings or in his statement under 
Section 10, Rule 1 C.P.C. that Harkaran 
entered on the property in. question as a 


mortgagee and he had the animus to 


retain that property in the capacity. of a 
mortgagee. There is not an iota of evi- 
dence on record that possession was 
delivered to Harkaran in consequence of 
the alleged mortgage The plaintiffs 
examined eight witnesses, Ghessulal 
P.W. 3 is 75 years of age. In the first 
instance, he stated that the suit shop was 
mortgaged, but in the cross-examination 
he admitted that the mortgage was not 
done in his presence nor was the posses- 
sion delivered to the mortgagee in his 
knowledge. Another witness is Shriki- 
shan P. W.7. Heis theson of Murlidhar. 
He admitted that he was not born at the 
time the alleged mortgage took place. 
Thus, it cannot be said that Harkaran 
came into possession of the suit shop as 
a mortgagee in pursuance of the alleged 
mortgage. There was no document in 
writing in the present case evidencing 
the mortgage, I have also noticed that the 
Transfer of Property Act was applicable in 
village Pisangan where the mortgage is 
said to have taken place and according to 
the requirements of Section 59, the con~ 
tract of mortgage could only be effected 
by a written document signed by the 
mortgagor and attested by at least two 
witnesses, The case. of Lahhmi Narain. 
AIR 1960 Raj 1 (SB) decided by the spe-+ 
cial Bench is clearly distinguishable 
from the facts of this case. I am unable 
to hold from the facts of the present 
ease that Harkaran acquired any ri 
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tiffs suit for redemption is 


A. I. © 


of the mortgagee in the suig shop by 
operation of law, that is by prescription. 
` 1 Once it is held that there was 
no mortgage either by contract or 
by . operation of law. the question 
whether Ramprasad was the „legal. 
heir of Harkaran lIoses its import- 

tance, Ramprasad is admittedly in pos- 
session of the suit shop and according to 
his statement, he came into possession of 
the suit shop from Samwat year 1975 
after the death of Mst. Dhapa. Shrikishan 
Son of Murlidhar sold his rights in 
the suit shop to deceased Rameshwarlal. 
The plaintiff's suit for redemption of the 
mortgage cannot, therefore, be maintains 
ed and the decree passed by the cour? 
below is erroneous and must be sef 


e. 

15. In the result, the appeal sucs 
ceeds and it is hereby accepted. The 
judgment and decree passed by the 
courts below are set aside and the plains 
dismissed. 
Having regard to the circumstances of 
the case, I direct that the parties shall 
bear their own costs throughout. 

Appeal allowed, 


} 
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Bhanwar Lal and another, Appels 
lants v. Dhanraj, Respondent, 

_Second Appeal No, 265 of 1966. Djs 
10-11-1972 against order of Roshan Lal 
Mehta, ‘Dist. J. Pali, D/-- 16-5-1966. 

Index Note: — (A) Torts — Nuis 
sance — The main test to determine nui- 
sance is reasonableness, (Paras 24, 25) 

Brief Note — (A) The term "nuis 
sance” isincapable ofan exact definition 
But its concept is well understood. There 
must be interference with the use or ens 
joyment of land, or of some right over 
or in connection with it, causing damage 
to the plaintiff. The forms of this are 
innumerable. But whatever be. the 
type, it does not follow that any harm 
constitutes a nuisance. The whole law 
on the subject really represents a ba- 
lancing of conflicting interests. It is re- 
peatedly said in nuisance cases that the 
rule is sic utero tuo ut alienum non 
laedas, but the maxim is not very in- 
formative. In fact the law repeatedly, 
recognises that a man may use -his own 
so as to injure another without commit- 
ting a nuisance, It is only if such use 
is unreasonable that it becomes unlaw- 

Reasonableness plays an important 
part in determining whether or not there 
has been a nuisance, (Paras 24, 25) 


Index Note:— (B) Torts — Nui- 
sance — Whether by a given set of facts 
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nuisance is or is not established is a mix- 
ed question of law and fact, (X-Ref: 
Civil P.C. (1908), Ss. 100, 101). 

(Para 29) 

Brief Note: — (B) The primary facts 

would be whether the defendant had 
committed certain act attributed to him. 
The allied question will be whether the 
evidence in that behalf was reliable. Fur- 
ther this will again bea question of fact 
whether any discomfort was being caus- 
ed to the plaintiff or not and if so whe- 
ther such discomfort was material or 
substantial, It is on the last aspect of 
the matter that the question will arise 
whether the act or omission amounts to 
a nuisance, What is reasonable so as to 
constitute nuisance or not would be an 
inference of law to be drawn by the 
court from the proven. facts. 

(Para 29) 


Cases eferred? Chronological Para 
AIR 1943 Lah 306 = 209 Ind Cas 
w Jugal Kishore v. pan parny = 
ATR 1941 Mad 650 = (1941) 1 Mad 
LJ 768, Madura Municipality v. 
ne Natraia 
1937 Mad 703= (1938) T Mad 
: aR 17. M, & sS. Rly. Co. 
Ltd. v. Maharaja ot Dine surat 
t927 AC "996 = 96 LJ PC 25, Zanan 
Navigation Co. v. Lambeg B Pirani 
aH Dyeing and Finishing Co. - 


AIR 1923 Cal 271 = ILR 49 Cal 
1059, Amarendra Nath Dey v. 
Baranagore Jute Factory Co., ae 

(1921) AC 395 = 90 LJ 
Gerrad v. Crowe 

£911 AC 355, Samuel Jacobus Grey- 
vensteyn v. Daniel Wilhelmus 


17. 27 


18 


Hattingh. f DE 
(1874) 10 Ex 4 = 44 LJ Ex 15. Nield 

v. London and North Western 

Rly. Co. 16 


C. L. Agrawal and L, M. Lodha; for 
Appellants; 


Sumerchand and Rajesh 
Balia, for Respondent. 
JUDGMENT: — The second appeal 


before me is by the defendant, The sub- 
fect matter of the litigation is the con= 
struction of a shop by the defendant ona 


Chabutra in the market of Pali. 
2. The plaintiff-respondengt has 
a shop fin the same market, The plain- 


tiffs case in brief was that the construc- 
tion of the shop over the Chabutra by 
the defendant has caused discomfort 
amounting to nuisance to the plaintiff in 
multifarious ways; firstly it resulted in 
diminishing the light and air which the 
plantiffs’ shop used to receive when the 
Chabutra was open; secondly the im- 
pugned construction created an obstruc- 
tion to the flow of foul water.in a near- 
by narrow lane, which would consequent- 
ly be absorbed in the lane itself 
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emitting foul smell; thirdly as a result 
of this construction the foul air caused 
by urination spoils from dogs or hu- 
man excreta was prevented from spread= 
ing out from the mouth of the lane as 
hithertofore. On the other hand, the 
direction of the flowing-out foul ain 
from the lane was changed and the same 
would consequently invade the plain; 
tiffs’? shop lastly it was averred that on 
account of the impugned construction tha 
view of the plaintiffs’ shop was obstru- 


le 


__ 8. The litigation has a chequered 
history, To start with when the const- 


ruction of the shop was commenced the 
plaintiff brought a suit in 1955 for an in~ 
junction restraining the defendant from 
putting up the construction, However, as 
the construction was completed before. 
the conclusion of the suit, the plaint was 
amended, There was a second amend- 
ment of the plaint as well and the case 
was fought finally on the basis of the 
second amended plaint. 

4, The suit was , decreed by the 
Tearned Civil Judge, Pali, on 17-9-1959. 
The learned Civil Judge ordered that the 
defendant shall pull down at his own 
expense all the construction made by 
him on the Chabutra (platform) and 
shall keep the Chabutra open with no 
construction over it. In particular the 
learned Civil Judge ordered the demo- 
lition of the shop, balcony and the 
Staircase constructed by the defendant as 
also the step that was put on the khalsa 
land in front of the plaintiff’s shop. 


5e Aggrieved by the judgment 
and decree of the learned Civil 
Judge, the defendants presented an 


appeal to the court of learned District 
Judge, E The learned District Judge 
(Shri M. R. Purohit) came to the con- 
clusion that no actionable nuisance had 
been made out by the plaintiff, The 
learned Judge, inter alia,observed that 
the plaintiff had not cared to examine 
any Health and Sanitation Expert in 
order to show that the construction made 
by the defendant would in any manner 
constitute nuisance but he had on the 
contrary produced only lay men, seven 
in number, who had deposed that the 
construction had more or less brought in 
the words of the learned Judge “hell on 
earth”, In the result the learned Judge 
accepted the defendant’s appeal. set aside 
the judgment and decree of the learned 
ot Judge and dismissed the plaintiffs’ 

sul 
6. Against the judgment and 
decree of the learned District Judge the 
plaintiffs brought an appeal to this court. 
The appeal came up for hearing before 
Hon’ble Beri J. Beri J, felt that the 
learned District Judge was in error in 
that in the absence of any sci~ 
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entific evidence, the evidence of laymen 
was not helpful or decisive for determin- 
ing the question whether the foul smell 
eaused or added to the discomfort of 
the neighbour or whether on account of 
a particular construction the foul air 
was diverted or not. Apart from this 
Beri J. found that the learned District 
Judge had not come to grips with the 
ease and had not carefully gone through 
the statements of the witnesses in this 
behalf. His Lordship pointed out that 
the learned District Judge had wrongly 
thought that there were 7 witnesses on 
the side of the plaintiffs. who were de= 
posing to nuisance. Two of the witnesses 
namely PW. 6 Mishri Mal and PW. 7 
Munna Lal were only witnesses about 
the service of processes and had not 
stated anything about the alleged nuis- 
ance. In the result, therefore, the plain- 
tiff’s appeal was allowed, the judgment 
and decree of the Jearned District Judge 
were set aside and he was directed to 
decide the appeal afresh. 

7. Accordingly the case went back 
fo the Iearned District Judge. The learn- 
ed District Judge (Shri R. L. Mehta) ins- 
pected the site in the presence of the 
parties, heard arguments and then dis- 
posed of the appeal, He formulated the 
following three points for his considera- 
tion in the light of the observations made 
by Beri J. while remanding the case. 

“(1) Whether foul and bad smell is 
produced in the Khalsa lanes, which are 
in the south and east of the plaintiff's 
shop and whether this foul smell pre~ 
viously. passed out of the eastern lane toz 
wards the north? 


(2) Whether on account of new conse 
truction made on the Chabutra of the de- 
fendants in front of- the Northern mouth 
of the Khalsa Jane (which is in the east 
of the plaintiff's .shop) foul and bad 
smelling air coming out of this lane, has 
been obstructed and diverted towards 
Chhabutra and the shop door of the 
plaintiff? 

(3) If it is so whether this foul air 
causes a good-deal of discomfort Fe 
nuisance to the plaintiff or to the person 
a personis using or occupying the shop 

carrying on the business ag the 
planine shop”? 

8. While considering the first 
point the learned Judge observed that 
the statements of the plaintiffs’ witnesses 
had not been shaken in the least in cross- 
examination and in the light of the site 
Inspection what they deposed was worthy 
of belief, The learned District Judge 


went on to observe that even the defen- . 


dants witnesses had to admit that the 
Tane being open is spoiled by the dogs 
and also oe account of -the water dis- 
charged from the rooms contiguous to 
the lane, It. was further admitted by, 


A. I. R. 
the defendants witnesses that the Jane 
was used for urination by people coming 
that side. The learned District Judge, 
therefore, came to the conclusion that 
oh smell was emitted from this Khalsa 
ane. 

9. On the second point the Iearn- 
ed Judge held that previously foul air of 
the lane directly passed towards the 
north after crossing over the Chabutra 
(platform) of the plaintiff but after tha 
new construction it had been obstructed 
from coming out towards the north and 
was diverted towards the West with the 
result that bad smel] causes discomfort 
to persons sitting on the Chabutri of the 
plaintiff and outside the shop door. 

10. On the third question the 
Tearned Judge reached the conclusion 
that as a result of the foul smell it had 
become very difficult for the plaintiff 
and others to suit on the Chabutri for 
carrying on the business. 

i. Lastly the learned Judge con< 
sidered the question whether the whola 
of the construction. made by the defen- 
dants on their Chabutra should be order 
ed to be demolished or only the demoli- 
tion of a portion of it would be suffi- 
cient to do away with the new nuisance 
caused to the plaintiff. The learned 
Judge thought that if the staircase as a 
whole with the step ‘R’ and the wall of 
the shop or verandah between the pors 
tions Eto F as per site map Ex. 3 were 
demolished and removed and the Portion 
of the shop between marks AN is 
permanently kept open, the foul air of 
the lane would pass towards north and 
would not be diverted towards. the Chas 
butari of the plaintiff. In the result the 
learned District Judge allowed the ap- 
peal in part and modified the decree of 
the learned Civil Judge by ordering only 
the demolition of the staircase standing 
between the points E-F, the roof of the 
Verandah or shop and the step ‘R’ and 
further issued a permanent injunction 
that no new construction shall’ be made 
or any door with shutters or any obstruc- 
tion shall be put upon the Chabutra by 
the defendant at the places from where 
the staircase and the wall were being 
ordered to be removed. 


12. It fs in thesa circumstances 
that the defendants have come up in ap 
peal to this court. 

13. For a proper appreciation of 
the arguments I may briefly describe the 
location of the impugned chabutra and 
the construction thereon as also of the 
lane and the plaintiffs’ shop, with refers 
ence to the site map dated 4-3-1957 (Ex, 
3) which is an admitted document. 


14. The shop of the ploaintife is 
sifuated in the Bazar which runs from 
East to West. If one enters this Bazar 
from the East then the plaintiffs’ shop 





*. the shop’ there is a Chabutra of 1 
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would be on the left, The door of the 
shop is towards the North. The shop’s 
dimensions are roughly East-West 71/4’ 
and North-South 10 1/4. In front te 
width running East to West. The Khalsa 
lane of which mention has been made, is 
fust on the East of the plaintiffs’ shop 
and runs North to South, The lane is 
24” in width. 
of the plaintiffs shop East to West and 
beyond it to a further length of 5’ or T 
towards South and then the lane is 
closed by a wall which according to the 
learned District Judge, who inspected the 
site was 4’ or 5’ high. Just on the back 
side of the plaintiff's shop there is 
> another Jane running East to 
West which meets the afore-mentioned 
lane at the South-East corner of the 
plaintiffs’ shop. This lane also is a nar- 
row one, On the Eastern side of the 
disputed lane is the back side of the 
shops which open in what is known as 
Sarrafa Bazar. This Sarrafa Bazar runs 
North to South The defendants shop 
on the back side of which the disputed 
construction was made opens in the Sar- 
wafa Bazar and had-its door towards the 
East. The right hand side of this shop 
while entering runs parallel to the Bazar 
running East to West in which the shop 
of the plaintiff is situated, The disputed 
Chabutra was 4’ from East to West and 
74” from North to South. There was a 
_ space of 26” between the Northern side 
of the plaintiffs’ shop and the Chabutra. 
The Chabutari of the plaintiffs’ shop 
which was just ten inches in height join- 
ed the South-West corner of the disput- 
ed Chabutra. The defendant has constru- 
ected the staircase in front of the mouth 
of the disputed Khalsa lane and by it the 
roof of the defendant’s shop is reached. 
On the Northern side of this staircase 
the defendant had constructed a shop on 
. the Chabutra, 


15. Now in assailing the judg- 
ment and decree of the learned District 
Judge, learned counsel for the defendant 
contends that no cause of action was dis- 
closed against the defendant, Learned 
counsel argued that defendant had not 
created the nuisance in the lane or other< 
wise creates any nuisance On his pre- 
mises. The defendant, he urges, had 
only exercised his right of ownership 
over his property by making the con- 
struction and such a construction could 
not be taken to create any nuisance to 
the plaintiff, Learned counsel maintain- 
ed that such a nuisance was not known 
to law and therefore, the learned Dis< 


trict Judge was in serious error in 
decreeing the plaintiffs’ suit. 
16. Learned counsel referred me 


fo a few standard books on Torts; Clerk 
& Lindsell at page 59 and Winfield - 
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Tort at page 560. He also cited Lagan 
Navigation Co, y. Lambeg Bleaching, 
Dyeing and Finishing Co. Ltd. 1927 
AC 226 Gerrad v, Crowe. 
AC 395, Nield v. London & ; 
Western Rly. Co. (1874) 10 Ex. 4; Samuel 
Jacobus Greyvensteyn v. Daniel Wilhel- 
mus Hattingh 1911 AC 355; Amarendra 
Nath Dey. v. Baranagore Jute Factory 
Co. Lid. ILR 49 Cal 1059 = (ATR 1923 
Cal 271); Jugal] Kishore v., Ram Saran 
Das. AIR 1943 Lah 306. 


17. Learned counsel for the res- 
pondent on the other hand, submitted 
that the question whether an owner could 
use his property legitimately for causing 
material discomfort to a neighbour 
been settled in the previous judgment of 
this court by: which the case was res 
manded to the learned District Judge. 
The learned counsel then submitted that 
it was a question of fact whether mate- 
rial discomfort had been caused to the 
plaintiff by the impugned construction 
and thus the question whether any nui+ 
sance had been committed or not by the 
defendant cannot be raised in second ap- 
peal as the finding on this question is 
only one of fact. Learned counsel for 
the respondent too read to me some pas- 
sages from Winfield on Tort at page 62 
and from S, Ramaswami Iyer’s Law of 
Torts at page 471. Learned counsel for 
respondents further cited Madura Muni-+ 
cipality v. K. Nataraja Pillai, AIR 194} 
Mad 650 for the submission. that the 


` question whether any nuisance was com- 


mitted, was a question of fact and this 
question cannot be reagitated in second 
appeal 

18. As regards the cases cited by 
the learned counsel for appellant, learn- 
ed counsel for respondent, submitted that 
those cases related to other situations. He 
pointed out that cases regarding putting 
up embankments to prevent flood waters 
coming to one’s property were not applic~ 
able, He emphasised that even when 
flood water comes on one’s land that can- 
not be let out by constructing any: chan-= 
nel or a hole in the embankment to an- 
other’s land or property. He referred to 
M. and S. M, Rly. Co. Ltd. v. Maharajah 
of Pithapuram, AIR 1937 Mad 703. Be- 
fore proceeding further I may once again ` 
refer to the judgment of Beri J, with a 
view to seeing what questions survived 
for consideration by the learned District 
Judge, Whatever has been decided by 
Beri J. will be taken to be final for the 
present purposes. Beri J. formulated the 
following four points in the light of the 
rival contentions raised by the learned 
counsel for the parties: 

“(1) Whether no tortious lability ari- 
ses against the defendants because they 
are merely making a lawful use of thei 
own, : 
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' (2) Whether the learned District 
Judge was in error in laying undue em- 
phasis on scientific evidence and has for 
that reason not examined the evidence 
fully or with exactitude and which has 
resulted in a misreading of evidence? 

(3) Whether the plaintiff is entitled 
fo complain of the alleged nuisance on 
account of the flow of water over his 
small platform in absence of the direct 
pleading on that account? 


(4) Whether the construction on the 
Chabutari causes such obstruction that 
the foul air is diverted on that account 
from the narrow lane occasioning a nui- 
sance to the plaintiff?” 

19. Regarding point No. 1 Beri J. 
referred to passages from Halsbury’s 
Laws of England (Third Edition, Vol. 28) 
Para 177; Clerk and Lindsell on Torts 
(ith Edition- 1954) at Page 561, Para 970, 
Salmond on Torts, 10th Edition. pages 
228-231, and Kerr on Injunctions. 6th 
Edition at page 188 and then went on to 
observe! 

“From the ota authoritative 
statements of law it is correct to con- 
clude that the defendant cannot escape 
his liability in the case before me on the 
ground that he is only making a lawful 
use of his land. Jf the plaintiff succeeds 
in establishing that his user amounts to 
a private nuisance adding to his. dis- 
comfort he has a cause of action. I am, 
therefore, unable to appreciate the argu- 
ment of the learned counsel for the. res- 
pondent that a complaint of nuisance 
(which is precisely the complaint in the 
case before me) could be completely ans- 
wered by a broad defence that the de- 
fendant is using his land and that absol- 
ves him of his tortious liability.”: 

20. Point No. 2 was already ex- 
hausted because the case was remanded 
for fresh appraisal of the evidence. 

21. Point No. 3 was decided 
against the plaintiff. 

22. Regarding point No. 4 it was 
observed: 

“A decision on this point would 
require a close examination of the evi- 
dence on record and may perhaps also 
require a site inspection to appreciate the 
evidence. Because the learned District 
Judge has not closely and critically exa- 
mined the evidence led by the parties in 
this case and his judgment on that ac- 
count stands vitiated I am not inclined to 
re-assess the evidence myself. The ques- 
tion of nuisance complained of is a ques- 
tion dependant on several factual aspects 
fncluding the consideration of locality 
where its existence is complained. I would 
therefore, in these circumstances, prefer 
to leave the District Judge, the first ap- 
pellate Court. and the final Court for 
facts, to re-assess the entire evidence in 


narrow 
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the light of the principles enunciated 
above and decide the appeal afresh.” 

23. Having carefully read the 
judgment I am satisfied that the ques- 
tion whether the impugned construction 
caused such an obstruction that the foul 
air was diverted on that account from the 
lane and caused any nuisance, to 
the plaintiff was open for decision by 
the learned District Judge. Under point 
No. 1 the passage that I have extracted 
also suggests the same thing. What was 
negatived was the broad defence that by 
using his own property the defendant 
was absolved in tortious liability. 


24, The term ‘nuisance’ is incapa- 


Winfield on Tort (VI Edition) at -p. 536. 
But its concept is well understood, As 
the Author has observed it may be des- 
cribed as “unlawful interference with a 
person’s use or enjoyment of land, or of 
some right over, or in connection with 
it.” I¢ is a common law wrong having a 
Tong history. There must be interference 
with the use or enjoyment of land, or 
of some right over or in connection with 
it, causing damage to the plaintiff. The 
forms of this are innumerable, Noise, 
smells pollution of air or water are the 
most usual instances, but there are _many 
others. The two main heads are injury 
to property and interference with per- 
pase comfort, The escape of fumes, 
ich kill vegetation and cattle, is an 
illustration of the first, and excessive 
tolling of church bells of the second. But 
whatever be the type, it does not follow 
that any harm constitutes a nuisance. 









vibration, everyone must endure in any 
modern town, otherwise modern life 


means that no man is ever allowed to 
use his property so as to injure another, 
it is palpably false. If it means that a 
man in using his property may injure 
his neighbour but not if he does so un- 
lawfully, it is not worth stating. In fact, 
the law repeatedly recognises that a man 
may use his own so as to injure another 
without committing a nuisance, It is 
only if such use is unreasonable that it 
becomes unlawful. The homely phrases, 
“Give and take” “live and let live” are 
much nearer the truth than the Latin 
Maxim. “A balance has to be maintained 
between the right of the occupier to do 


-what he likes with his own, and the 


right of I his neighbour not to be interfer- 
ed with.” 


25. Where the interference is with 
personal comfort, it is not necessary in 
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order to establish a nuisance that any 
injury to health should be shown. It is 
enough that there is material interference 
with the physical comfort of human 
existence reckoned “not merely accord. 
fing to elegant or dainty modes and 
habits of living, but according to plain 
and sober and simple notions among the 
English people.’ The Author proceeds 
to say that one of the chief tests is rea- 
sonableness — “what is reasonable accord- 
ing to the ordinary usages of mankind in 
society or more correctly in a particular 
society” and it is important to distinguish 
this term in the law of nuisance from its 
use elsewhere in the law of tort, especi- 
ally in negligence. .Reasonableness plays 
an important part in determining whe- 
ther or not there has been a nuisance. 
Just as in England Courts deal with a 
case according to English peoples habits 
of living, in India we have to go by the 
habits of Indian people. 


26. It is common knowledge that 
in busy Bazars where the local authori- 
ties have not provided urinals or urinals 
fn sufficient number or where the uri» 
nals are so dirty, people generally use 
lanes near the Bazar for urination. Here 
‘the habits of the Indian people differ 
from English people, who are not used to 
urination by the side of the Bazar or at 
places which are frequented by people. 
Sense of Indian people for cleanliness and 
sanitation is by and large not developed 
to that extent, ` 

27. Before proceeding further I 
ought atthis point todeal with the ques- 
tion whether the finding recorded by the 
District Judge regarding creation of the 
nuisance by the impugned construction is 
one of fact and therefore, not open to 
challenge in second appeal. In AIR 1941 
Mad 650 the municipality was going to 
construct a public latrine behind the 
plaintiff's fruit stall in Madura. The 
Courts below in that case held concurrent- 
Ty that the erection of a‘latrine would 
constitute a nuisance to the plaintiff and 
held that the plaintiff was entitled to 
the relief claimed. The learned Justice, 
therefore, observed that the finding that 
the erection of a latrine would constitute 
a nuisance to the plaintiff was a finding 
of fact and could not therefore be chal- 
lenged in second appeal, It may be noted 
that the observations are marked with 
brevity and no reasons have been given 
for holding that the question whether 
nuisance was constituted or not, was one 
of fact only. 


28. In AIR 1943 Lah 306 (equi- 
valent to 209 Ind Cas p. 462) the defen- 
dant was alleged to have built a latrine 
and a ‘Mori’ or drain, The door of the 
plaintiffs shop opened into a narrow 
Jane through which only the latrine of 
the defendant was accessible. The rex 
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moval of the stinking nightsoil through 
the lane caused physical discomfort to 
the occupant of the plaintiff's shop, The 
defendant did not claim any easement to 
remove the nightsoil by this lane. The 
question was not whether the Sandas ie. 
latrine itself emitted any foul smell when 
it was shut but whether the sandas could 
be used ag such without causing material 
discomfort to the occupant of the shop. 
The sandas must be cleaned once or 
twice a day and if the sweeper with 
stinking filth must pass by the shop of 
the plaintiff, the sandas must be held 
to be a nuisance, It was in this context 
that the learned Judge had observed that 
the question whether certain proved 
facts establish a nuisance or not is a 
question of law. 


29. To my mind, whether by a 
piven set of facts nuisance is or is not 
established is a mixed question of law 
and fact, The primary facts would be 
whether the defendant had committed 
certain act attributed to him. The allied 
question will be whether the evidence in 
that behalf was reliable, Further ii 
will again be a question of fact whether 
any discomfort was being caused to the 
plaintiff or not and if so whether such 
discomfort was material or substantial. 
It is on the last aspect of the matter that 
the question will arise whether the act 
or omission amounts to a nuisance, Nui- 
sance is q legal wrong fe. an injury 
caused to an individual and that can be 
determined on the given set of facts by 
the application of the legal principles on 


-which the question has to be judged 


whether any nuisance was caused or not. 
As I have quoted from Winfield, the ba- 
lance has to be maintained between the 
right of the occupier to do what he likes 
with his own and the right of his neigh- 
bour not to be interfered with and the 
test is reasonableness, What is reason- 
able according to the ordinary usages of 
mankind living in society or more cor- 
rectly in a particular society, ‘here peo- 
ple using the Bazar of Pali!’ What is 
reasonable so as to constitute nuisance or 
not would be an inference of law to be 
tetas by the court from the proven 


30. Therefore. in the — present 
ease the question whether the lane is 
rendered dirty and emits foul air is not 
open here, Similarly the question that 
persons occupying the plaintiffs shop 
are made uneasy or discomfortable asa 
result of the foul smell coming from the 
laneis not open to question. There is also 
no basis for holding that the defendant 
contributes in making the lane filthy in 
any manner, It also cannot be argued 
that with the construction of the shop on 
the Chabutra the foul air that was free 
to pass from over the Chabutra hitherto 
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would not now pass in that volume and 
a portion of it would be, diverted to-~ 
wards the West in the direction of the 
plaintiffs shop. — _ ae 

31. The plaintiffs’ witnesses have 
stated that on account of the foul . air 
coming to the plaintiffs’ shop it was -dif- 
ficult to carry on the business there. 

32. Therefore, under the circum- 
stances, the only question that now re- 
mains for decision is whether this 
amounts to nuisance, j ; 

33. To be precise one has to put 
himself and answer the following two 
questions: (1) whether the defendant had 
created any nuisance by interfering with 
the natural’ process of abatement or 
diminution of the nuisance existing in 
the lane by making of the impugned 
construction; (2) what is the degree of 
interference and whether it is substan 
tial so as to afford a cause of action? 

34. As I have said already the 
primary facts have to be taken as final. 
Since it is a mixed question of law and 
fact whether any nuisance was or was 
not constituted and the test is one of 
“reasonableness and such a standard of 
reasonableness has to be applied to the 
above facts and in doing so one has to 
balance the right of the owner to use 
bis property with the interference with 
the rights of the plaintiffs to a reason- 

able degree of comfort. : 

All comforts cannot be expected in 
such a kind of market as in Pali, Also 
as I have observed the sense of cleanli- 
ness in the society in which we live is 
not so developed as elsewhere. For ex- 
ample if one passes urine in a clean city 
like Paris near somebody’s shop that 
would be very much of a nuisance there 
but this may not be so under Indian con- 
ditions. 

35. Now the map shows that the 
lane runs North to South. It is joined 
by another lane behind the plaintiffs 
shop and that lane runs East to West. 
There is a gap of 26” between the mouth 
of the Jane and the defendant’s property. 
' The dirty lane existed from long before 
the defendant built on his Chabutra,. The 
Chabutra was situated right in the 
Bazar, like the plaintiffs’ shop. In ba- 
lancing the reasonable user of his Jand by 
the defendant with the comforts of the 
plaintiffs one has to bear in mind that 
the land situated right in the Bazar could 
reasonably be used by the defendant for 
building a shop. There is no manner of 
doubt that the paintiffs’ shop was situa- 
ted just near the mouth of the dirty 
lane and the foul smell of the dirty lane 
would be coming to the plaintiffs’ shop 
even without the construction over the 
Chabutra though there would be differ- 
ence in degree. What will be the precise 
difference in the degree and whether it 
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will be so substantial as to aggravate the 
pre-existing nuisance to a substantial 
degree is a question on which much 
light has not been thrown by the wit« 
nesses, It has, therefore. to be. answer~ 
ed only with reference to the physical 
features presented in the case and also in 
the light of the climatic conditions, The 
witnesses will have one believe and so 
has the learned District Judge thought 
that the wind direction was mostly, 
South to North. Therefore, if there was 
an obstruction on the Northern side of 
the Jane near its mouth the foul air 
would not be able to escape towards the 
North and would necessarily escape to-~ 
wards the plaintiffs’ shop. I am unable 
to_ share -this opinion, Wind blows nof 
only from the South but also from the 
West for most of the year. To be pre- 
cise for the most of the year the direcs 
tion of the wind in this part of the 
country is South-West to North-East. Of. 
course during the rainy season when it is 
about to rain the wind direction may be 
from North to South or East to West 
Again during winter when cold winds 
are blowing the direction would be North 
to South. 

36. Now the defendant has nof 
generated any foul air on his own pros 
perty or in the lane. It is the result of 
the want of sense of cleanliness or 
decency on the part of the people who 
urinate in this lane in the Bazar; 


. too as I have observed perhaps on ate 


count of lack of requisite number of 
urinals or such urinals as would be clean 
so that the people may be induced to use 
them. Be that as it may, it cannot be 


. Said that the nuisance originates ‘from 


the property of the defendant, One cans 
not be very meticulous about the direc 
tion or the volume of the foul air from 
the lane like the present one, Urine, 
human excreta or spoils of animals genes 
rate a number of gases, some of them bes 
ing lighter than air would have the ten= 
dency of going up vertically, others may 
remain nearer the ground and. spread 
Jaterally according to the gust of wind 
at the moment. Direct heat of the sun 
may also play its part in drying up foul 
substances and if there is no sunshine on 
sunshine is less as during. rains or in 
winter it would aggravate the emission 
of the foul air, What volume of foul 
air would be diverted by the impugned 
construction towards the plaintiffs’ shop 
and to what extent discomfort would 
thereby be increased is, to my mind, de< 
pendent on factors which are imprecise, 
Witnesses have no doubt said that ona 
cannot sit on the Chabutra of the plain~ 
tiff or near his door but the business has 
continued on the plaintiffs’ shop all 
along though the present litigation start< 
ed 17 years back, In such a state of in- 
adequacy of material for judging and 
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balancing the rival interests of the de- 
fendant to build on his property with 
the expectation of reasonable comfort by 
the plaintiffs I find myself unable to 
hold that the act of the defendant con- 
stitutes nuisance in law. In the circum- 
stances I am unable to uphold the con- 
elusiong of the court below. 

37. In the result I allow the ap- 
peal set aside the judgment and decree 
of the learned District Judge dated 16-5~ 
66 and hereby dismiss the suit. The par- 
ties are, however, left to bear their own 
costs throughout. 

38. Learned counsel! for the res- 
pondent prayed for grant of leave for 
appeal under Section 18 of the Rajasthan 
High Court Ordinance, 1949, in view of 
the importance of the question involved, 
the leave is granted. 

Appeal allowed. 
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Rajasthan High Cour® Ordinance 
which provides for special appeals does 
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the matter of abatement, It therefore fol- 
lows from the express and explicit provi+ 
sions of S. 117 of EC. I P, Code that provi- 
sions of O. 22 will be ‘applicable to Let- 
id Patent Appeals as well, ATR 1931 All. 
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JOSEN, Ju— This appeal has come 
up before us for orders on the three ap- 
plications under O. 22 R. 4, O. 22, R. 9 
C.P.C. and Section 5 of the Indian Limi- 


‘tation Act respectively in connection with 


determination of the question as to whes 
ther the appeal has abated -or not. 

2. The facts relevant for the de- 
termination of the points raised before us 
are as follows: Respondent Sohanraj 
died on ist January 1972. His legal. re- 
presentatives were not brought on the 
record in time. An application was made 
on behalf of the appellant for implead- 
ing legal representatives of the deceased 
respondent Sohanraj on 24th October, - 
1972. This application was obviously 
not within the prescribed time of limita~ 
tion. The delay in filing application was 
sought to be explained on the ground 
that the appellant learnt about the death 
of the deceased. Sohanraj for the first 
time when he received a letter dated 3rd 
October, 1972 from hig advocate Shri 
L. R. Mehta from Jodhpur wherein he 
informed that Sohanraj was reported to 
have died a year ago and enquired of 
the appellant the exact date of 
the death of the respondent Sohanraj 
along with names of his legal represen- 
tatives, It was averred In this applica- 
tion that the appellant had been sick 
since Tong and was not in a position to 
move out and that the. case was heing 
fooked after by his Kamdar Roodsingh 
who also died on 18th March, 1972. On 
receipt of the letter from his advocate, 
the appellant deputed one Babhutdan to 
proceed to Jodhpur for finding out 
the names of the legal representatives of 
fhe deceased Sohanraj. According to the 
appellant Babhutdan proceeded to Jodh- 
pur on 14th October, 1972 and stayed 
there upto 22nd October, 1972 for the 
purpose of collecting. the required in- 
formation. Ultimately, Babhutdan col- 
lected the information and on its basis an 
application was moved on behalf of the 
appellant on 24th October, 1972 under 
O. 22 R. 4, C.P.C. This application was 
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accompanied by affidavits of the appel- 
lant himself and that of Babhutdan, Ans 
other application was made under Sec- 
tion 5 of the Limitation Act on 4th Jan- 
uary, 1972 wherein it was prayed that 
the delay in filing the application be con- 
doned. This application was also support 
ed by affidavits of the appellant and 
Babhutdan. Yet, a third application was 
moved under Order 22 Rule 9 on the 
same day praying for setting aside the 
abatement on the ground that there was 
sufficient cause for not bringing the legal 
representatives on the record in . time. 
This application too was supported by, 
affidavit of Babhutdan. the ` power-at- 
torney holder of the appellant, A contesti 
was put on behalf of the legal represen 
tatives of the deceased respondent by a 
written reply wherein the fact as to the 
illness of the appellant was controverted, 
It was alleged that the appellant had 
knowledge of the death of the respondent 


Sohanraj atleast on 22nd July, 1972 when ` 


- an application was moved on behalf of 
the legal] representatives of the deceased 
Schanraj in the executing court for subs 

~ stituting their names in place of the dex 
ceased Sohanraj.It was inter alia refer- 
red inthe reply that the copy of this ap: 
plication was given to Shri Bhomsingh 
Advocate who was appearing on behalf 
of the appellant in the execution pro« 
ceedings. The say of the opposite party 

is that the knowledge of the advocate of 
the appellant will be deemed to be the 
knowledge to the appellant as to the 
death of the respondent Sohanraj and 
consequently there was no sufficient 
cause for setting aside the abatement. 


3. The point for determination is 
whether the appeal has abated and if so, 
whether the abatement should be set 
aside, Mr, Lekh Raj Mehta on behalf of 
the appellant made two-fold submissions 
- īn this regard. Firstly, he urged that 
the provisions of Order 22 of the C.P.C. 
relating to abatement do not apply at all 
to special appeals and therefore the 
question of abatement of this appeal does 
not arise. His second submission was 
that if the provisions of Order 22 are 
held to be applicable to special appeals 
then there is sufficient cause for not 
bringing the legal representatives of the 
deceased Sohanraj on the record in time 
and therefore the abatement, ff any, 
should be set aside. 


4, Taking up the first contention 
as to whether the provisions of O, 22 are 
applicable to special appeals under S. 18 
of the Rajasthan High Court Ordinance, 
learned counsel for the appellant urged 
that the provisions for special appeals are 
not made under the Code of Civil Proce~ 
dure but has been made by a special law, 
namely the Rajasthan High Court Ordi- 
nance, 1949. The argument of the learn- 
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ed counsel is that if we Took to the pro- 
visions of Sec, 4 of the Code of Civil 
Procedure i¢ shall be evident that the 
provisions relating to abatement contain= 
ed in Order 22 are not applicable to spe- 
cial appeals, Sec. 4 reads? f 

"4, (1) In the absence of any specific 
provision to the contrary, nothing in this 
Code shall be deemed to limit or others 
wise affect any special or local law now 
in force or any special jurisdiction on 
power conferred, or any special form of 
procedure prescribed, by or under any; 
other law for the time being in force. 
., (2) In particular and without prejus 
dice to the generality of the proposition 
contained in sub-section (1), nothing in 
this Code shall be deemed to limit on 
otherwise affect any remedy which a 
Iandholder or landlord may have under 
any law for the time being in force for 
the recovery of rent of agricultural land 
from the produce of such land.” 
Relying upon these provisions learned 
counsel strenuously urged that the ap- 
plicability of the Code of Civil Procedure 
to the special appeals is wholly excluded 
by Section 4, We have considered the 
argument of the learned counsel careful 
ly but we are unable to accept it, Secs 
tion 4 does not mean that the Code does 
not apply to the proceedings under spes 
cial or local laws, but only enacts that 
where there is inconsistency, the rules 
of the Code will -have to yield before 
such laws. It follows therefore that Sec- 
tion 4 by itself does not exclude the ap- 
plicability of the provisions contained in 
the Code of Civil Procedure to the spe- 
cial appeals, All that Section 4 says is 
that if the procedure is prescribed by 
virtue of a special law then the proce-| - 
dure laid down in the Code in respect of 
the proceedings under the special law 
shall yield to the special procedure pres- 
cribed in that law. We know it well that 
no special procedure been provided 
in the Rajasthan High Court Ordinance 
fn regard to special appeals. The ques 
tion that arises therefore is whether the 
procedure prescribed under the Code of 
Civil Procedure will be applicable to the 
special appeals. 

_ 5 Mr, Maheshwari on behalf off 
the respondent urged that the provisions 
of abatement finding place in the Coda. 
of Civil Procedure are applicable to spe- 
cial appeals, In this regard he invited 
our attention to S. 117 of the Code of 
Civil Procedure. It reads as under: 


_ “Save as provided in this Part or in 
Part X or in rules, the provisions of this 
Code shall apply to such High Courts”, 

‘Mr, Maheshwari also invited our atten 
tion to Mt. Sabitri Thakurain v. Savi, 
AIR 1921 PC 80. In that case the ques< 
tion that arose was whether the provis 
sions of O. 41 R. 10, C.P.C. applied to 
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Letters Patent appeal, Their Lordships 
after examining the various provisions 
of the Code held that the provisions of 
a0. 41 R. 10, C.P.C. equally applied to ap- 
peals under Letters Patent. It was ob- 
served in that case that by S. 117 of the 
Code of Civil Procedure, 1908 the pro- 
visions of the Code applied to al} the 
High Courts in India. It was further ob- 
served that regulations duly. made by 
Orders and Rules under the Code-of Civil 
Procedure, 1908 were applicable to the 
furisdiction exercisable under the Letters 
Patent, except that they did not restrict 
the express Letters Patent appeal, After 
perusing this Privy Council case we are 
-of opinion that the question before us 
has been settled by the above mention- 
ed judgment of the Privy Council. It is 
obvious from the plain language of Sec- 
tion 117, C.P.C. that the provisions of the 
Code are applicable to all proceedings be- 
fore the High Court subject to their be- 
ing not inconsistent with the procedure 
prescribed In the Letters Patent. The 
Rajasthan High Court Ordinance which 
provides for special appeal does not con~ 
fain any inconsistent provision in the 
matter of abatement. It will therefore 
follow that provisions of O. 22, C.P.C. 
-will be equally applicable to the Letters 
Patent appeal. In Abhilakhi v. Sada 
Nand AIR 1931 Al! 244 (FB) the ques- 


tion again came up for consideration as’ 


to whether the provisions of the Code of 
Civil Procedure applied to the Letters 
Patent appeals. The contention raised in 
that appeal. was that Section 117 C.P.C. 
applied the provisions of the Code of 
Civil Procedure only to the original 
jurisdiction of the High Court. This con- 
tention was repelled and it was catego- 
tically Iaid down that the language of 
Section 117 is general and not limited to 
regulate the procedure of the High Court 
-jn its exercise of original! jurisdiction 
only. It was therefore held that S. 117 
applied provisions of the Code of Civil 
Procedure to High Court in the exercise 
of their appellate civil jurisdiction in- 
cluding their jurisdiction in Letters Pa- 
tent. Mr. Mehta submitted that this. case 
has been overruled in the later case of 
the same Court in Jwala Prasad v. Jwala 
Bank Ltd. (in liquidation), AIR 1961 All 
381. We haye perused this case. As 
regards the question of the applicability 
of the Code of Civil Procedure to the 
Letters Patent jurisdiction it has been 
definitely held in this -case also that by 
virtue of Section 117 the provisions of 
«the Code of Civil Procedure are applica~ 
ble to the Letters Patent appeals also. In 
AIR 1931 All 244 it was held that the 
provisions of Section 114 C.P.C, did nof 
apply to the Letters Patent. In AIR 1961 
All 381 it was however held that the pro- 
visions of Section 114, C.P.C, also appli+ 
ed to the Letters Patent appeals, There is 
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therefore no force in this contention of 
ehta. i : 


6. Mr. Mehta further urged thai 
in view of the Supreme Court judgment 
in Dewaji v. Ganpatlal, AIR 1969 SC 
560. Sec. 117 cannot be taken to lay down 


- that the provisions of the Code of Civil 


Procedure are applicable to Letters Pa 
tent appeals. After carefully perusing 
this case we are of opinion that this case 
is distinguishable and does not make 
a departure from the view taken 
in Mt. Sabitri Thakurain v. Savi. 


EA In the aforesaid Supreme 
Court case the learned single Judge of 
the Bombay High Court had passed an 
interlocutory order setting aside tha 
judgment and decree passed by the learn- 
ed Additional District Judge and had 
directed that the record and proceedings 
in that case be sent to the revenue offi- 
cer to decide whether the defendant’s 
version was right or otherwise. This 
order being interlocutory was not ap- 
pealable one. It was in this background 
that their Lordships after relying on_the 
authority. of Satyadhyan Ghosal v. Smt. 
Deorajin Devi, ATR 1960 SC 941 observe 
ed ae follows: 

n interlocutory order which did not 
terminate the proceedings and which had 
not been appealed from either because 
no appeal lay or even though an appeal 
lay an appeal was not taken, could be 

allenged in an appeal from the final 


; decree or order,” 


It was held that Sec. 105, C.P.C. did not 
apply in this- case and therefore the Let- 
ters Patent Bench was entitled to go into 
the validity of the order passed by the 
learned single Judge, The stress of Mr. 
Mehta learned counsel for the appellant 
is that Sec. 105 has been made inapplica- 
ble to an interlocutory order passed by a 
single Judge in the exercise of his sperial 
jurisdiction under the Letters. Patent 
jurisdiction. He therefore argued tha? 
provisions of the Code of Civil Procedure 
cannot be held to be applicable to Létters 
Patent appeals, This argument though 
apparently attractive on a closer scrutiny, 
is not at all acceptable, In the Supreme 
Court case their Lordships were dealing 
with the case of an interlocutory order 
not terminating the proceedings finally. 
Section 18 of the Rajasthan High Court 
Ordinance does not contemplate appeals 
against any interlocutory order either. 
Therefore, the procedure contained in 
Section 105, C. P. C. being inconsistent 
with the one provided in the general law 
will yield to the special law. The Sup- 
reme Court case is therefore of no as« 
sistance to the learned counsel, We are 
therefore disposed to hold that provisions 
of Section 117, C, P. C. including Order 
22. C. P. C. we g OPREA to Letters 
Patent appeals alsı 


ye 222 Rai. [Prs, 8-12] Mahendra Singh v. Sohan Raj (Joshi J} 


8. It was then urged that the 
- provisions of the Limitation Act pres- 
cribing time for bringing the legal repre- 
sentative on the record could not _be 
imported for determining application 
under O. 22 R. 4, C.P.C. in special appeal. 


The argument of the learned counsel was | 


that the limitation for bringing legal Te- 
- presentatives is not prescribed in the 
Code of Civil Procedure but is prescrib- 
ed in the Limitation Act which is not ap- 
plicable to special appeals provided under 
a special Act and therefore the_ appel- 
Tant was entitled to make application af 
any time for bringing the legal repre- 
sentatives of the deceased respondent on 
record in a special appeal. It is of course 
true that the Rajasthan High Court Ordi- 
nance is undoubtedly a special Act but 
there is no specific period of limitation 
prescribed under the special law for an 
application under 0.22, R.4 and O. 22 
R. 9, C.P.C. Reference may be made 
here to Section 29 (2) of the Indian Limi- 
tation Act which reads as under 


“Where any special or locať law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed by the Sche- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of 
limitation prescribed for any suit, appeal 
or application by any special or loca! law, 
the provisions contained in Sections 4 to 
24 (inclusive) shall] apply only in so far 
as, and to the extent to which, they are 
not expressly excluded by such special 
or local law.” f 
Here is a case in which special or local 
Jaw does not prescribe any period of 
limitation much less one different from 
the period prescribed by the Schedule I. 
Therefore, by implication, under the 
provisions of S. 29 (2), the provisions of 
the Limitation Act are applicable to Let- 
ters Patent substantially regulated by 
the Code of Civil Procedure. 

9. In this connection - reference 
may be made to C.P. Chidambaram v. 
State of Madras, (1963) 2 Mad LJ 235 
wherein it has been held that where the 
special law does not provide any period 
different from the one contained in the 
Indian Limitation Act, then by implica~ 
tion limitation prescribed in Schedule T 
will be applicable to the proceedings 
under the special law. Moreover, O. 22 
Rule 4 (i) provides that where one of 
the two respondents dies and the right 
fo sue does not survive against the heirs 


of the deceased resnondent, the Court on. 


an application made in that behalf, by 
the appellant shall cause the legal repre- 
sentative of the deceased respondent to 
be made a party. Sub-rule (iii) of O. 22 
R. 4 further provides that where within 


A.I. R 
the time prescribed by law no applica~ 
tion is made under sub-rule (i) the suiti 
appeal shall abate, Limitation of such ap- 
plication is provided under Article 120 
of the Limitation Act. The Code itself 
adopts the period of limitation prescribed 
under the Limitation Act. It is therefore, 
futile to contend that the provisions of 
Limitation Act cannot be applied to an 
application for bringing the legal repre- 
sentatives of the deceased-respondent in 
a special appeal. 


10. It is not disputed now that 
the respondent died on January ik, 1972. 
The application for bringing the legal 
representatives was filed on October 24, 
1972 which was admittedly beyond the 
limitation prescribed in this bebalf. 


11. The Tearned counsel for the 
appellant then submitted that there was 
sufficient cause for the delay in making. 
the application for bringing the legal re+ 
presentatives of the deceased respondent 
on record and claimed benefit of Section 
5 of the Limitation Act praying for sett- 
fing aside the abatement of the appeal: 
The question that naturally arises for oun 
consideration therefore is whether there 
is sufficient cause for setting aside the 
abatement. 


12. The appellant has tried to ex- 
plain the delay by relying on these cir+ 
cumstances. His case is that he received 
a letter dated October 3, 1972 from his 
advocate at Jodhpur on October 5, 1972 
but he was sick and was not in a position 
to move. “He therefore deputed Babhut- 
dan to go to Jodhpur and make enquiries 
as to the legal representatives of deceas- 
ed Sohanraj. The allegations as to illness 
are quite vague. Neither the nature of 
illness nor the date from which the ap- 
pellant had been suffering has been spes 
cified either in the application under 
O. 22 R. 4, C.P.C. or in the affidavit ac- 
companying it. On behalf of the res- 
pondent objections in this regard were 
specifically raised in the written reply. 
It was then that the appellant specified 
that he had been suffering from Peptic 
ulcers and had been treated by Dr, M. S. 
Mathur and Dr. Sister M, D. Costa ai 
Ajmer. He further stated in the affida« 
vit that he also got himself treated af 
village Ras by the compounder posted 
there and also by Dr. Kesharsingh at vil- 
Tage Pisangan., It will thus appear tha’ 
on the appellants own showing he is al 
leged ta have been treated by as many 
as four medical practitioners, However, 
he has not specified the period during 
which he remained under the treatment 
of the particular medical practitioner, On 
the top of this all, he has failed to pro- 
duce certificate of illness. from any oi 
the medical practitioners showing the 
nature of illness and his inability to go 
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to Jodhpur. The allegations in respect 
of the illness and his inability to go to 
Jodhpur are vague and in absence of a 
„corroborative evidence it is difficult to 
“accept the version of the appellant ex- 
plaining the delay. The provisions of 
Section 5 of the Limitation Act in a pro- 
per case may be: construed liberally but 
that could be only done if there was no 
negligence or inaction on the part of the 
appellant.’ The appellant had received 
the information of the death of respon- 
dent Sohanraj as -per his own admission 
on October 5, 1972, Each day’s delay 
has to be explained satisfactorily to make 
out a sufficient cause for delay which, 
«in our opinion, the appellant has failed to 
do. It may be further pointed out that 
an execution application of this very 
decree was pending in the court of the 
District Judge, Pali on behalf of the res- 
pondent Sohanraj and the appellant was 
duly represented by Shri Bhomsingh in 
the execution proceedings namely / the 
Execution Case No, 68 of 1958. On the 
death of the deceased Sohanraj decree- 
holder, an application was moved by the 
legal representatives to bring them on 
the record in the execution proceedings 
on July 22, 1972, Notice of this applica~ 
„tion along with ‘the copy thereof was 
given to the appellant’s advocate on the 
very day, that is, July 22. 1972. The 
notice to the appellant’s advocate ordi: 
narily will amount to a notice to the ap- 
pellant himself, The appellant has sta~ 
ted that he did a receive any informa~ 
tion from Shri Bhomsingh, his advocate 
about the death of the deceased Sohan~ 
raj and has in tbis connection filed an 
affidavit of Shri Bhomsingh Advocate on 
December 12, 1972. Shri Bhomsingh 
Advocate in his affidavit has admitted 
the receipt of the copy of application 
moved by the legal representatives of the 
.. deceased Sohanraj for bringing them on 
- the record. The advocate has further ad~ 
mitted in his affidavit that he had senf 
_ the copy of the application along with 
the notice to Roodsingh who happened 
to be the Kamdar of the appellant, The 
appellant has stated that Roodsingh had 
died in March 1972 and he did not 
receive the copy of the application or the 
notice as it was addressed to a person 
who was already dead. What had hap- 
pened to that notice and application has 
not been explained by the appellant. The 
letter sent by Shri Bhomsingh has not 
been shown to have been returned uns 
delivered, It has not been explained 
„What had happened to that letter con- 
í “taining the notice and the copy of the ap- 
plication for bringing the legal represen- 
tatives on the record, Roodsingh’s legal 
representatives have not filed any affida- 
vit that the letter was retained by them 
or was not passed on to theappellant. 
In absence of all these circumstances we 
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are not inclined to hold that the appel- 
Jant has made out sufficient cause for 
setting aside the abatement. In the cir- 
cumstances the prayer of the appellant 
for setting aside the abatement cannot be 


allowed, The application for setting 

aside abatement therefore deserves to be 

rejected. ae 
13. In the result, the appeal is 


dismissed as abated. In the circumstan< 
ces of the case the parties are left to bear 


their own - costs. er 
Appeal dismissed. 
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The State of Rajasthan, Appellant v. 
Motiram, Respondent. 

First Appeals Nos. 5 and 22 of 1970, 
D/- 13-2-1973 against order of Dist, Jj 
Kotah, D/. 31-5-1969. 

Index Note: — (A) Evidence Act, 
S. 115 — Estoppe] against Government— 
Act or omission of Government officer 
having no authority to enter into con- 
tract on behalf of Government cannot 
Operate as estoppel against Govermment. 

Brief Note? — (A) There fs a. distin- 
ction between an act done or omitted to 
be done by an officer of the Government 
and by the Government, An officer of 
the Government does not represent Gov+ 
ernment unless he is authorised to do so. 
Unless the authority, actual or ostensible, 
to enter into a contract binding on be+ 
half of the Government is established, an 
act or omission on the part of such offi- 
cer cannot form the basis of the plea of 
estoppel against the Government. 

ca (Para -12) 

Index Note: — (B) Evidence Act, 
S. 115 — Acquiescence — Mere silence is 
no acquiescence, 


Brief Note? — (B) Merely because 
one of the contracting parties has claim- 
ed enhanced rates and there was silence 
on the part of the other party it could 
a be said that there was acquiescence 
and that there was an implied agreement 
on the part of theother party. to pay at 


_ the enhanced rates. AIR 1966 SC 275 Fol- 


lowed, (Para 12) 


Index Note: — (C) Evidence Act, 
S. 115 — Estoppel against principal ~= 
Representation of agent, 


Brief Note: — (C) Thus where cers 
fain. officers of Government who were 
agents of the Government and were de- 
puted tolook after certain contract works 
had no authority to give assurance for 
payment at enhanced rate proposed bya 
Government contractor and the contrac- 
tor was in the know of this fact, 
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CQ/DQ/B27/73/YPB 


224 Raj. [Prs, 1-2] 


estoppel against Government could arise. 
. (Para 13) 

Index Note? — (D) Deed — Constru- 
ction. — Rule of—Several clauses of an 
instrument must be construed as a whole. 


Brief Note; — (D) Where under a 
elause (incorporated in general condi- 
tions) of a Contract the contractor was 
bound to carry out additional work at 
the same rates as were specified in the 
tender for the main work while under 
another clause (incorporated in the par+ 
ticular specification) he was entitled to 
a different higher rate for such addi- 
tional work, it was held that reading 
both the clauses together the later clause 
did not relate to all additional work buf 
only to that class of additional or extra 
items for which no rate was specified in 
the contract. The contractor was bound 
to carry out the additional items of work 
at the contractual] rates if the rates for 
such work were specified in the tender. 
In case the additional items of work 
related to such class of work, the rates 
of which were not included in the ten- 
der, the contractor was entitled to charge 
for such additional work ‘at the rates 
provided in the later clause. 

(Para 15) 


Index Note: — (£) Contract Act, 
S. 56 — Frustration of contract—Subse- 
quent change in circumstances—Effect. 


Brief Note? — (E) Where a clause in 


a contract provided that alterations in 
specifications and designs during the 
progress of the work shall not invalidate 
the contract and the contractor carried 
out a certain additional item of work 
according to the altered specifications ‘and 
also received payment for such work, -it 
could not be said that the performance 
of the contract had become impossible or 
unlawful and thereby the contract was 
frustrated. Even -otherwise a contract is 
not frustrated merely because the cir~ 
cumstances in which the contract was 
Made are altered. AIR 1960 SC 588 Fol- 
lowed. (Para 16A) 


Index Note: — (F) Contract Act, Sec- 
tion 73—Subsequent change in circums- 
tances outside contemplation of parties— 
Whether payment on basis of quantum 
meruit can be claimed, (X-Ref: S. 56). 


Brief Note? — (F) Even if on account 
of subsequent change in the circumst= 
ances the work was materially changed 
outside the contemplation of the contract- 
Ing parties, the express terms of the con- 
tract cannot be ignored. Nor a party to 
the contract can claim payment of con- 


sideration at rates different from the. 


stipulated one on the basis of quantum 
meruit ie. what is just and reasonable. 
That can be done only if the contract is 
frustrated. Case law discussed. 

(Para 17) 
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Index Note: — (G) Civil P. C.. Sec 
tion 151 — Consolidation of suits —— Pass- 
ing of separate Judgments and decrees — 
Legality. 


Brief Note: — (G) There being na 
specific provision in the Code for com 
solidation of suits itis under the inhereni 
powers that they are consolidated. The 
whole object behind consolidation is tc 
avoid multiplicity of proceedings and t 
prevent delay and avoid unnecessary 
costs and expenses, By consolidation, i 
cannot be inferred that the court aftel 
consolidation ceased to have jurisdictior 
to dispose of consolidated suits separately 
Though ordinarily that court after con: 
solidation should dispose of consolidate 
suits by one judgment and decree, tha’ 
does not mean that if separate judgment: 
and decrees are passed, such decrees art 
illegal or void or ineffective, The fac 
that separate judgments and decrees are 
passed in the consolidated suits, at bes 
shows an irregularity in following : 
correct and ideal procedure and not lack 
of jurisdiction, : aTa 27. 
Cases Referred? Chronological Para: 
AIR 1966 SC 275 = (1967) 1 SCJ 

304, Union of India v. Watkins 
„ Mayor & Co, i 
AIR 1960 SC 588 = (1960) 2 SCR 
793, Alopi Prasad & Sons Lid, v. 
Union of India 16A, t 
AIR 1958 SC 560 = 1959 SCR 379, 
State of Madras v. Gannon Dun- 
kerley & Co. 2 
{1952) AC 166 = (1951) 2 All BR 
617 British Movietonews Ltd. v. 
London and District Cinemas Lid, t' 
(1951) 1 KB 190 = (1950) 2 All ER ` 
390, British Movietonews Ltd. v, 
London & District Cinemas Ltd, fl" 
(1950) 1 All ER 208 = (1949) 2 KB 
632, Sir Lindsay Parkinson & Co. 
Ltd. v. Commr, of Works & 
Public Buildings iL 
1942 AC 154, Constantine Steam- 
ship Line Ltd. v. Imperial Smelting 
Corpn. Ltd. Li 
1926 AC 497 = 95 LJ PC 121, Hirji 
Mulii v. Cheong Yue Steamship 
Co. Ltd. 


AIR 1921 Cal 750 = 33 Cal LJ 196, 
Midnapur Zamindari: Co. Ltd, v. 
Jogendrakumar Bhaumik 1i 


A. K. Mathur, Dy. Govt. Advocate 
for the State; H. C. Jain, for Respondent 


JUDGMENT:— These two appeal 
are directed against the two separati 
judgments and decrees of the Distric 
Judge, Kotah, dated 31-5-69, As commoi 
questions of law and facts are involvec 
in these appeals, they are being disposec 
of together. 


2. The plaintiff-respondent - inst? 
tuted two suits in the Court of the Dis 
trict Judge, Kotah, Suit No, 22 of 196: 


OOo 


‘1973 State v. 


on 16-11-63 and suit No. 3 of 1964 on 
31-1-64. ; $ 
3. The facts relating to suit No. 
22 of 1963 are as follows: i 

4. The Executive Engineer, Right 
Main Canal, Division I. Chambal Project, 
Kotah, invited tenders for constructing a. 
drainage syphon at RD 87000 on Right 
Main Canal. The plaintiff submitted his 
tender at 9.5 per cent above the esti- 
mated amount mentioned in G Schedule 
attached to the tender form. The Chief 
Engineer, Irrigation, Rajasthan, accepted 
the plaintiffs tender on 18-5-56 and an 
agreement was executed between the par- 
ties which was signed by the plaintiff on 
the one hand and the Chief Engineer, 
Irrigation, on the other, Before the ten- 
der was formally accepted by the Chief 
Engineer, the plaintiff was asked to 
. commence work and he actually com- 
menced it on 20-4-56. The work was 
completed on 15-7-58, The plaintiff was 
paid for the work done by him as per 
rates mentioned in the tender and ac- 
cepted by the Chief’ Engineer. He how- 
ever claimed that as during the course of 
the progress of the work the quantities 
of various items of work were increased 
and certain additional new items of work 
were added, he was entitled to 40 per 
_ tent above the schedule of rates of the 
Chambal Project. This claim of the plain- 
tiff was rejected by the Chief Engineer 
vide his letter dated 30-11-61. The plain- 
f therefore filed the present suit for 

_ the recovery of Rs. 7804/- being the dif- 
ference between the tender-rates and the 
rates 40 per cent above the tender or 
schedule of rates on the following in- 
creased and additional quantities of items 
of work carried out by him: - 


I. Earth work including Rs. 3228/- 
lifts of the value of . 

2. Concrete work of the Rs. 2481/~ 
value of 

3. Masonry work of the . Rs. 11779/- 
value of ` 

4. Pointing work of the Rs. 633/- 
value of Ha A 

5. Plaster work of the Rs. 62/- 
value of : 

6. Kharanjg work of the Rs. 1326/- ` 
value of ; 

Total Rs. 19509/- 


He claimed this amount of Rs. 7804/~ on ~ 


various grounds. These ‘grounds are 
mentioned in paras nos. 3, 4 and 5 of.the 
plaint which run as under: 


“3. During the course of the pro- 
- gress of the work the scope of work was 
altered so as to make major changes in 
the work. The number of syphon pipes 
was increased, their thickness was in- 
‘Greased, steel content of pipes and RCC 
was increased and all round quantities of 
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different items of work were also 
increased. Certain altogether new, items 
of work like kharanja, curtain wall, wing 
wall, etc. were added for which tenders 
had not been invited, As a consequence 
of these changes, the cost of the work 
increased from the tender amount of 
Rs. 1,10,882/- to Rs, 1,47,796/-., 

4. When the plaintiff was informed 
about the increased quantities and later on 
about new items of work to be done and 
was asked by the Assistant Engineer vide 
his letter dated 21-11-1956 to quote his 
rates, the plaintiff replied on 22-11-1956 
that he would execute the increased 
quantities at 40% above the schedule of 
rates. The rates so quoted bv the plain- 
tiff were neither obiected. nor rejected 
forthright. The plaintiff was rather ask- 
ed to proceed with the work. The defen- 
dant in this way tacitly accepted the rate 


_quoted by the plaintiff. The Engineers 


gave verbal assurances to the plaintiff 
that he will be paid according to the rate 
quoted by him. > 
5. That the rate auoted by him 
was even otherwise fair and reasonable 
in the changed circumstances. Due to 
increased auantities and new items of 
work, the completion date was extend- 
ed and the work was prolonged over a 
much longer period. The cost of labour 
and material in the meantime rose consi= 
derably higher and the Chambal Protect 
authorities too revised the old schedule 
of rates during this interval. The new 
schedule of rates also provided rates which 
were 40 per cent more than the old sche- 
dule of rates in respect of items on which 
the plaintiff claimed 40 per cent excess 
over thè old schedule of rates. The in- 
creased quantities of new items of work 
were executed during the currency of 
the new schedule of rates.” : 
Besides the above amount of 
Rs. 7804/-. the plaintiff further claimed 
a sum of Rs. 5020/- which according to 
him was wrongly deducted: at the time 
of the preparation of the final bill on 
16-11-1960. The details of deductions 

given by the plaintiff are as follow:— 
1. Rs. 941/- in respect of earth work 
2. Rs. 3385/-" in respect of iron and 
oe work - 
3. Rs. 694/-. in respect of sales-tax 

. on steel 


Total 





Rs. 5020/- 


The plaintiff alleged that the above 


deductions were irregular. unwarrarited 
and illegal and therefore he claimed 
refund of the sum of Rs. 5020/~. 


5. The plaintiff gave notice to the. 


defendant under Section 80 C. P. C. for 


the recovery of Rs. 7804/- and Rs. 5020/~ 
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total Rs. 12,824/- with interest at the rate 
of 12 per cent per annum. After expiry 
of two months from the date of the notice, 
the plaintiff filed the suit for the recovery 
of Rs. 12,824/- as principal and Rs. 1850/- 
by wav of interest at the rate of six per- 
cent per annum — total Rs. 14,674/-. 


6. Suit No. 3 of 1964 related to 
.the construction a drainage svphon at 
RD 54733 on Right Main Canal. The 
plaintiffs tender relating to the above 
work was accepted on the same date that 


is, 18-5-1956. The plaintiff commenced 
this work on 10-10-1956. The plaintiff 
completed it on 9-7-1959. The plaintiff 


was paid for all the items of work carried 
out by him in accordance with the tender 
rates. But he claimed 40% above the 
schedule of rates in respect of the follow- 
ing increased and new items of work 
carried out by him:— 


Rs. 

1. (a) Earth work of the 

value of ° : 7016/= 

(b) Extra lifts for ` 

the above work of 

the value of 1193/- 
2. Concrete work of the 

value of 5578/- 
3. Coarse stone masonry 

work of the value of 13140/. 
4. Pointing work of the 

value of 421.44 
3. Plaster work of the 

value of 53.76 
6. Kharania work of the 

value of 1026.26 

Total Rs. 29,428.47 p. 


.Out of the total amount of Rs. 29,428.47 

P., the plaintiff deducted Rs. 2218.27 P. 
as excess payment made to him and claim- 
ed Rs. 10,844.08 P. at 40% above the ten- 
der-rates on Rs. 27,210,20p. The grounds on 
which he claimed the above amount are 
similar to those which he put forward in 
suit No. 22 of 1963. The plaintiff further 
claimed a sum of Rs. 5925.58 P. which, 
according to him. were wrongly deducted 
at the time of the preparation of the 
final bill. The details of deductions are 
as follows:— 


1. Rs. 2850.50 Deducted on account of 


reducing the rate of RCC . 


work from Rs. 4/- per 
cît. to Rs. 3.75 P. per cft. 


Deducted on account of 
reduction of rate in RCC 
from Rs. 5.50 P. per cft. 
to Rs..5.27 P. per cft. 
Deducted on account of 
sales-tax on steel 


2. Rs. 1560.00 


-3. Rs. 600.00 
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_4 Rs. 915.08 Deducted- from security 
deposit 
Rs. 5,925.58 Total 


The plaintiff gave a notice to the defen- 
dant on 30-7-1962 for the recovery of 
Rs. 10,844.08 P. plus Rs. 5925.28 P. total . 
Rs. 16,769.68 P. and claimed interest at 
the rate of 12% per annum. After the 
expiry of two months from the date of 
the notice the plaintiff filed the suit for 
the recovery of Rs. 16,899.66 P. as prin- 
cipal (the correct figure is Rs. 16,769.68 
P) and Rs. 1400.34 P. as interest at the 
Tate of six per- cent per annum — total 
Rs. 18,300/-. 


KA The defendant in both the suits 
admitted having accepted: the tenders of 
the plaintiff for the construction of drain- 
age svphons at RD 87000 and RD 54733. 
It further admitted that due to alterations 
in the design, the plaintiff had to carry 
out increased quantities of work with the 
result that the cost of the work as esti- 
mated in G Schedule in respect of both 
the works was considerably increased. 
The defendant however pleaded that the 
plaintiff was bound to carrv out addi- 
tional items of work at the rates men- 
tioned in the tender under clause 13 of 
the agreement entered into between the 
parties. The defendant denied that its 
engineers accepted the rate auoted by 
the plaintiff- or that they gave assurance 
to the plaintiff that he would be paid 
for the increased items of work at the 
Tates 40% above the schedule of rates. It 
was also pleaded in the alternative that 
the defendant was not bound by anv 
verbal assurances given by its engineers. 
The defendant further pleaded that the 
plaintiff's claim at the rate of 40% above 
the schedule of rates was reiected by the 
Chief Engineer and that his decision was 
final. The defendant in both the suits 


‘denied that the plaintiff was entitled to 


claim 40% above the schedule of rates 
for the increased or additional items of 
work carried out by him. As regards 
deductions, the defendant admitted hav- 
ing deducted from the final bill various 
amounts mentioned by the plantiff in 
both the suits, but pleaded that all those 
deductions were correctly made and were 
wholly justified. The defendant also 
denied its liability to pay interest. In 
the end, the defendant raised the plea 
of limitation and pleaded that the suits 
were barred bv limitation. 


8. On the pleadings of the par- 
ties, the trial court framed issues in both 
the suits. Later on. an application was 
made by the plaintiff th-+ the suit No. 
22 of 1963 be consolidated with suit No. 


1973 


3 of 1964. The District Judge allowed 
the application and ordered on 30-11-1965 
that both the suits be consolidated. In 
pursuance of this order, evidence in both 
the suits was recorded in suit No. 22 of 
1963. At the time of the final decision, 
the learned District Judge thought it more 
convenient to dispose of both the suits bv 
separate judgments as the items in dis- 
pute in both the suits were different. He 
held in both the suits that the plaintiff 
was entitled to claim rates 40% above the 
schedule of rates in respect of increased 
and additional. items of work carried out 
by him. He further held that the various 
deductions made from the final bill were 
unjustified and that the plaintiff was en- 
titled to claim interest at the rate of six 
percent per annum. He accordingly de- 
creed both the suits in toto. In suit No. 
22 of 1963 he passed a decree for the en- 
tire amount claimed bv the plaintiff. In 
suit No. 3 of 1964 he passed a decree for 
Rs. 17,384.92 P. only because a decree in 
favour of the plaintiff for: Rs. 915.08 P. 
(Contd. on Col. 2) 
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had been passed on 22-4-1965 during the 
pendency of the suit. 

9. The defendant State of Raias- 
than has filed these appeals from the de- 
crees passed against it in both the suits. 


10. I have heard learned counsel 
for the parties and gone through the re- 
cord very carefully. The first question 
that arises for consideration is whether 
the plaintiff is entitled to claim 40% 
above the contract rates in respect of 
additional items of work carried out bv 

It is not in dispute that on account 
of change in the design of the contract 
works, the plaintiff had to carry out cer- 
tain items of work much more in quanti-- 
ty than set out in the contracts. He was 
also tequired to carry out one such item 
of work in each contract which was not 
included in the two contracts. ` The items 
which fall within the first category. 
namely, where the plaintiff had to carrv 
out increased quantities of work are these: 
Suit No. 22/1963 relating to Drainage 
Syphon at RD 87000: 











Items of work Quantity men- Quantity of Additional- Value of addi- 
tionedinthe work actually quantity tional quantity 
contract executed as per contrac. 
tual rate as 
shown in para 
No. 7 of the 
plaint 
1 2 8 4 5 
i Rs. 
1. Earth work including lifts 192000 cft. 263388 cft. 71383 oft. $228.00 
2. Concrete work 86300 eft, 41814 oft. - §514¢ 2481.00 
8. Masonry work 8500 cft. 25045 cft. "16545 oft, 11779.00 
4, Pointing work 1150 sft. 8197 sft. 7047 sft. 633.00 
5. Plaster work 250 sft. 547 sft. 297 sft. 63.00 ` 
Suit No. 3 of 1964 relating to Drainage Syphon at RD 54788 : 
1. (a) Earth work 145000 cft. 800331 cft. 155881 cft. 771 4.00 
(b) Extra lifts 2000 eft. 800381 cft. 20883 1 cft. 1193.00 
2. Conerete work 20550 eft. 40706 cft 11156 eft. 5578.00 
8. Masonry work 12300 cft. 800 cft. 81500 cft. 13140.00 
4, Pointing work ' v0 sft. 6888 sft. 6248 sft. 421,44 
5. Plaster work . 250 s: 506 sft, 256 sft. 53.7 


In the second categorv, namely. where 
the plaintiff had to carry out: altogether, 
new items of additional work. the only 
item is Kharania in both the contracts. 
The kharania work as per schedule of 
rates (old) in suit No. 22 of 1963 has been 
valued “at Rs. 1326/- and in suit No. 3 
of 1964, at Rs. 1326.27 P. Again. it is not 
in dispute that the plaintiff has received 
payment for all the items of work men- 
tioned above: .for the items of work 
falling into first category at the rates 
stipulated in the contract and the items 


of work falling in the second category at 


È 


the rates provided : in the schedule of 
Tates of the Chambal Project prevailing 
on the date of the contract. The plaintiff 
has claimed in both the suits enhanced 
rates at 40% over and above the rates 
paid to him on the following grounds:— 
1. That the defendant tacitly accept- 
ed the, enhanced rates of 40% over the 
basic rates stipulated in the contract: 
That the engineers gave verbal as- 
surances to him that he would be paid at 
the enhanced rates; 
3. That there were maior changes in 
the work on account of change in design 
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with the result that the cost of work in- 
creased to a considerable extent: and 


4. That due to increased quantities 
‘and new items of work. the work pro- 
longed over a longer time and in the 
meantime the cost of labour and material 
rose considerably high and the Chambal 
authorities too revised their schedule of 
rates during this interval. 


11. I would like to deal with each 
ground separately to find out how far the 
grounds urged by the plaintiff are proved 
and whether on the aforesaid grounds the 
plaintiff can claim 40% above the rates 
paid to him. 


12. The first ground relates to im= 
plied acceptance of the defendant to pay 
enhanced rates at 40% above the con- 
tractual rates. In this connection, reli- 
ance was placed in each suit on the letter 
by the Assistant Engineer and its ‘reply by 
the plaintiff. 
wrote to the plaintiff that it was proposed 
to increase the numberof RCC pipes and 
the steel content therein and also to in= 
crease steel content in the RCC work in 


the bank portion of the canal. He therefore’ 


asked the plaintiff to let him know whe- 
ther he would like to take un “the addi- 
tional work at the same rates and the ap- 
plicable rates of the schedule” as pro- 
vided in the agreement. The plaintiff 
wrote back to the Assistant Engineer that 
extra work other than that agreed upon 
in the agreement would be executed by 
him at 40% above the Chambal Schedule 
of Rates. No reply was sent bv-the Assis- 
tant Engineer to this letter of the plain- 
tiff asking for the increased rates. It is 
argued that the silence on the part of the 
Assistant Engineer amounted to implied 
acceptance of the Yate auoted bv the 
plaintiff. I do not think there is anv war- 
rant for the above contention. There is 
a clear distinction between an act done or 
omitted to be done bv an officer of the 
government and by the government. An 
officer of the government does not re- 
present government unless he is authorised 
to do so. In the present case. there is 
nothing to suggest that the “Assistant 
Engineer had the requisite authority on 
behalf of the government. Unless the 


authority. actual or ostensible, to enter 


into a contract binding on behalf of the 
government is established, an act or omis- 
Sion on the part of the public officer can- 
not form the basis of the plea of estoppel 
against the government. That apart, I 
fail to understand how omission to re- 
pudiate the proposal put forward by the 
plaintiff for charging’ enhanced rates 
would amount to an implied agreement to 
pay at the enhanced rates. In Union of 
India v. Watkins Mavor and Co. AIR 1966 
SC 275 it was argued that the plaintiff 
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f A. I. R 
had given notice to the defendant claim- 
ing rent at the rate of Rs. 4 per ton per 
month and there was no protest on behalf 
of the defendant and therefore it must be 
taken that there was an implied agree- 
ment between the parties that rent will 
be paid at that rate. Their Lordships of 
the Supreme Court rejected the argu- 
ment and observed: 


“Merely because the plaintiff had 
claimed storage charges at the rate of 
Rs. 4 per ton per month and there was 
Silence on: the part of the defendant. if 
cannot be deemed that there was acauies« 
cence on the part of the defendant and 
that there was an implied undertaking on 
its part to pay godown rent at that rate.” 
(Para 7 P. 278). 

I therefore find no substance in the 
first ground. 

13. The second sroynd Telates to 
verbal assurances given by the engineers 
that the plaintiff will be paid at the en- 
hanced rates. The plaintiff in his states 
ment has deposed that verbal assurances 
were given to him by the Assistant En~- 
gineer and Executive Engineer. Both 
these officers appeared in the witness-box 
as DW I and DW 2. No question was puf 
to DW 1 about the alleged assurance. 
DW 1 emphatically denied having’ siven 
such an assurance to the plaintiff. The 
plaintiff in his cross examination pointed 
out the name of'Mr. Notra as the person 
who assured him about the payment aft 
enhanced rates. but Mr. Notra was not 
examined by the nolaintiff. The statement 
of the plaintiff is not at all convincing 
and I am not inclined to put implicit 
faith on his lone statement. I therefore 
hold that no verbal assurances as alleged 
by the plaintiff were given by the engi“ 
neers. Assuming for a moment that the 
assurarices as alleged bv the plaintiff were 
in fact given bv the Assistant Engineer. 
and Executive Engineer, even then they 
are of No consequence. Both these officers 
were the agents of the government and 
they were deputed to look after the con 
tract works. They had no authoritv to 
give assurance for payment at enhanced 
rates and this fact was within the know- 
ledge of the plaintiff. No estoppel can 
arise from the representation of. the agent 
unless it is within his actual or ostensible 
authority to make it. The second ground 
also fails. 


14. I now take up the last two 
grounds. It is not in dispute that due to 
alterations in the design. the cost of work 
in both the contracts was considerably 
increased. The tender cost of work for 
constructing drainage svphon at RD 54733 
was Rs. 97.839/- but it actually cost 
Rupees 1,43.371/-. Similarly. the tender 
cost of work in respect of drainage 
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syphon at RD- 87000 was Rs. 140.882/-, 
but it actually cost Rs. 1,47 796/-. It 
is again an admitted fact that under the 
agreement the works at .RD 87000 and 
RD 54733 were to be completed on 19-7- 
57 ahd 9-10-57 but they were actually 
completed on 15-7-58 and 9-7-59 respec- 
tively, The main reason behind prolon- 
gation of works was increase in the auan- 
tities of various items of work. The 
plaintiff has deposed that during the 
intervening period the cost of labour and 
material rose considerablv high. The 
plaintiff has not given any particulars in 
this connection. His statement is vague 
and not of much value. DW 2 Devendra- 
singh has deposed that the old schedule 
.of rates was revised on account of rise in 
the cost of labour and material but he 
was not able to sav when it was revised. 
DW 3 D. M. Sanghvi has deposed that 
the new schedule of rates came into force 
in the vear 1958. Besides the oral evi- 
dence, the learned counsel for the plain- 
tiff also invited my attention to letters 
Ex. 4 and Ex. 5 written by the Executive 
Engineer and Superintending Engineer 
respectively. By his* letter Ex. 4, the 
Executive Engineer recommended that 
the contractor be paid at the schedule of 
rates for the excess quantities carried out 
by him. He based his recommendation 
mainly on two circumstances. Firstly. the 
design was changed on account of which 
the work prolonged over a long period 
and secondly. the price index during this 
period rose very high. The superintend- 
ing Engineer in his letter Ex. 5 agreed 
with the comments given by the Executive 
Engineer in his letter Ex. 4 and affirmed 
that during the period the rates of mate- 
rial and labour had increased and on 
thaf account the schedule had to be revis- 
ed. From the evidence on the record it 
does appear that during the relevant 
period the cost of material and labour 
did rise but to what extent is not borne 
out by the evidence. The revised sche- 
dule of rates was brought into force in 
the vear 1958 but it is again not clear to 
what extent and in what items of work 
the old rates were revised. The parties 
neither produced the old’ schedule of 
rates nor the new schedule of rates. It 
therefore cannot be said with certaintv. 
that during the relevant period the cost 
of labour and material increased bv 40%. 


15. Even assuming that there was 
an increase to the tune of 40%'in the 
price index, the question still remains 
whether the plaintiff is entitled to in- 
creased rates on the additional items of 
work carried out by him. This question 
deserves to be judged from three dif- 
ferent angles. Firstly, whether the terms 
of the agreement entitle the plaintiff to 

claim increased rates on additional items 
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of work. Secondly, whether on account 
of change in the design, prolongation of 
the period, increased auantities of work 
and shooting up of the prices, the’ agree- 
ment entered into between the parties 
was frustrated and the plaintiff was entitl- 
ed to increased rates on the basis of 
quantum meruit and thirdly even if 
the agreement was not frustrated. still 
the plantiff is entitled to increased rates 
on the basis of auantum meruit. The 
relevant clauses of the agreement are 
Clause 13 of the “General Rules and 
Directions for the Guidance of Contrac< 
tors” and Clause 16. of the. “Particular 
specifications for the construction of R. 
C: C. Pipe svphon at RD 87000 and 
RD 54733 of Right Main Canal”. Clause 13 
runs as under: 


“Clause ` 13. The Engineer-in- 
charge shall have power to make anv 
alteration in. or additions to, the original 
specifications, drawings designs and 
instructions. that mav appear to him to 
be necessary of advisable during the pro- 
gress of the work and the contractor shal] 
be bound to carry out the work in accord- 
dance with any instructions which may 
be given to him in writing signed bv the 
Engineer-in-charge, and such alteration 
shall not invalidate the contract: and any 
additional work which the contractor may 
be directed to do in the manner above 
specified as part of the work shall be 
carried out by the contractor on the same 
conditions in all respects on which he 
agreed to do the main work. and at the 
same rates as are specified in the tender 
for the main work. The time for the 
completion of the work shall be extend- 
ed in the proportion that the decision of 
Engineer-in-charge shall be conclusive 
as to such proportion and if the addi- 
tional work includes anv class of work, 
for which no rate is provided in this con- 
tract then such class of work shall be 
carried out at the rates entered in the 
schedule of rates of the government and 
if such Jast mentioned class of work is 
not entered in the schedule of rates of 
the government then the contractor shall 
within seven davs of the date of this 
receipt of the order to carry out the 
work, inform the Engineer-in-charge of ` 
the rate which it is his intention to 
charge for such class of work. and if the 
Engineer-in-charge does not agree to this 
rate, he shall. by notice in writing be at 
liberty to cancel his order to carry out 
such class of work, and arrange to carrv it 
out in such manner as he mav consider 
advisable provided. always that if the 
contractor shall commence work or incur 
any expenditure in regard thereto before 
the rates shall have been determined as 


lastly hereinbefore mentioned then in 


p- ‘ 
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such case he shall be entitled to be paid in 
respect of the work carried out or ex~ 
penditure incurred by him prior to the 
date of the determination. of the rate as 
aforesaid according to such rate or rates 
as Shall be fixed by the Engineer-in- 
charge. In the event of a dispute. the 
decision of the Chief Engineer will be 
final.” 

- Now,’ Clause 13 provides in the first place 
that the Engineer-in-charge shall have 
power to make any alterations in. or 
additions to, the original specifications, 
drawings. designs and instructions during 
the progress of the work and the con- 
tractor shall be bound to carrv out 
the work in accordance with such instruc- 
tions of the Engineer-in-charge. Second~ 
ly, it provides that such alterations shall 
not invalidate the contract. It then pro- 
vides the manner of ascertaining rates at 
whith the contractor shall be paid for 
the additional items of work. It lays down 
that the additional work shall be carried 
out by the contractor on the same condi- 
tions in all respects in which he agreed 
to do the main work and at the same 
rates as are specified in the tender for the 
main work. If the additional work in- 
cludes any class of work for which no 
Tate is provided in the contract. then such 
class of work shall be carried out at the 
rates entered in the schedule of rates of 
the government. If the additional work 
is of such class of work for which no 
Tate is mentioned in the schedule of rates 
of the government. then the contractor 
shall quote the rate at which it is 
intention to charge for such class of 


work. 
16. Clause 16 runs as under :— 
“Clause 16. — For any extra work 


or item the rate of Chambal Schedule. 


corrected upto date will be binding on 
the contractor.” 


This clause enables the contractor to 
charge for extra work or item at the rate 
of Chambal Schedule corrected upto 
date. As noticed above. Clause 13 ap- 
pears in “General Rules and Directions 
for the Guidance of Contractors”, where- 
as, Clause 16 appears in “Particular 
Specifications for the Construction of 
R. C. C. Pine Syphon at RD 87000 and 
RD 54733 on the Right Main Canal”: 
Both these clauses form the part of the 
agreement. It is argued on behalf of the 
State that Clause 16 relates to such class 
of additional or extra items of work for 
which no rate is specified in the tender 
but it is so provided in the Chambal 
Schedule corrected upto date. On the 
other hand, it is argued on behalf of the 
plaintiff that because Clause 16 is incor- 
porated in “Particular Specifications” for 
the disputed contracts and Clause 13 is 
incorporated in “General Conditions”, 
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the former abrogates the latter so far as 
it relates to extra or additional items of 
work. According to the learned cotnsel 
for all additional items whether thev are 
covered by the rates provided in the con- 
tract or not. Clause 16 applies and the 
contractor is entitled to charge for such 
additional work at the rates specified in 
the Chambal Schedule of rates corrected 
upto date. I have given my anxious 
thought to the rival contentions put 
forward before me. It is an elementary 
rule of construction that when a single 
transaction is carried into effect by seve- 
ral instruments. the whole are treated as 
one instrument. Another rule of con- 
struction applicable to all written instru- 
ments is that the instrument must be 
construed as a whole in order to ascertain 
the true meaning of its several clauses 
and the words of each clause must be so 
interpreted as to bring them into harmo- 
ny with the other clauses of the instru- 
ment if that interpretation does no viol- 
ence to the meaning of which they are 
naturally susceptible. The best construc- 
tion of the deeds is to make one part of 
the deed expound the other and so to 
make all the parts agree. In view of the 
above principles, it is manifest that Cl. 16 
cannot be divorced from Clause 13 and 
one cannot be read ‘and construed in- 
dependently of the other. They must be 
so interpreted as to bring harmony with 
the other. If so interpreted, I am of the 
opinion that Clause 16 does not relate 
to all additional items of work but only 
to that class of additional or extra items 
for which no rate is specified in the con- 
tract. Now, to this class of additional 
work, Clause 13 provides the rate speci- 
fied in the schedule of rates of the Gov- 
ernment whereas Cl. 16 provides the rate 
specified In the Chambal Schedule of 
rates. It is here that inconsistency arises 
between the two clauses. The rule of 
interpretation is that if there are two 
clauses or parts of a deed repugnant to 
each other, the first will be received and 
the latter rejected unless there is some 
special reason to the contrary. Refer to 
Midnapur Zemindari Co. Ltd. v. Jogen- 
dra Kumar Bhaumik. AIR 1921 Cal 750. 
In the present case, it is not possible to 
find out which of the two inconsistent 
clauses is earlier as both the clauses are 
incorporated in separate instruments 
which were executed at the same time. 
‘But one fact is clear that Clause 13 ap- 
pears in “General Directions” whereas 
Clause 16 appears in “Special Directions” 
for the disputed works. The clause in 
General Directions must therefore vield 
to the clause in Special Directions. I am 
therefore of the opinion that according 
to the terms of the agreement. the plain- 
tiff was bound to carry out the additional 
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items of work at the contractual rates if 
the rates for such work were specified in 
the tender. In case the additional items 
of work relate to such class of work 
the rates of which were not included in 
the tender, the plaintiff was entitled to 
charge for such items of additional work 
at the rates provided in the Chambal 
Schedule of rates corrected unto date. It 
is thus clear that under the terms of the 
agreement the plaintiff is not entitled to 
enhanced rates. 


16A. 
fs whether the contract was frustrated 
on account of subséquent: change in the 
-circumstances and uncontemplated turn 
of events. Clause 13 in clear terms lavs 
down that alterations in specifications 
and designs during ‘the progress of the 
work shall not invalidate the contracts. 
Even otherwise. as 
Lordships of the Supreme Court in Alopi 
Parshad and Sons: Ltd. v. Union of India, 
AIR 1960 SC 588 “a contract is not frus- 
trated merely because the circumstances 
in which the contract was made are 
altered.” Section 56 of the Contract Act 
provides that :— 

“A contract to do an act which, after 
the contract is made, becomes impossible, 
or by reason of Some event which the 
promisor could not prevent. unlawful. 
becomes void when the act becomes im- 
possible or unlawful.” 


The plaintiff in the present case carried 
out the additional work and thus per- 
formed the contract. He also received 
payment for additional work at the rates 
stipulated in the contract. There is 
therefore no warrant for the conclusion 
that the performance of the contract had 
become impossible or unlawful and there- 
by the contract was frustrated. 


17. I now turn to the auestion 
whether on account of changed circum- 
stances the plaintiff was entitled to 
increased rates on the basis of quantum 
meruit even though the contract was not 
frustrated and it continued, to be binding 
on the parties. In this connection, the 
learned counsel for the plaintiff strongly 
placed reliance on Sir Lindsay Parkinson 
& Co. Ltd. v. Commrs. of Works and 
Publie Buildings, (1950) 1 All ER 208. In 
that case on 6~-1-37 the plaintiff who 
were building contractors contracted with 
the Commissioners of Works to erect an 
ordinance factory. Under the original 
contract they were to be paid for the 


value of variations and additions to the - 


works ascertained in accordance with 
prescribed rules. but a deed of variation 
subsequentlv: entered into by the parties 
owing to delay in the works provided for 
completion within the time originally 
specified by using exceptional and un- 
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“the time 


The next question that arises- 


laid down by their’ 


“work was 
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economical methods and fixed the mini- 
mum and maximum net profits to be paid 
to the plaintiffs on the work done at 
£150,000 and £300,000 respectively. 
Owing to the fact that large additions to 
the work were required by the Commis- 
sioners under the terms of the contract, 
the work could not be completed within 
prescribed, and the payment 
based on cost plus profit under the deed 
of variation was much less than would 
have been due under a valuation of the 
additions in accordance with the terms 
of the original contract. The plaintiffs 
contended that the upper and lower 
limits of profit were based on an estimat- 
ed cost of the works made at the time of 
the execution of the deed, and that. since 
that estimate had been greatly exceeded. 
he was entitled to be paid a reasonable 
Temuneration in respect of the excess 
work. or, alternatively, a quantum meruit 
for that work as not coming within the 
scope of the contract. The court upheld 
the contention of the plaintiff holding 
that a term must be implied in the con- 
tract that the commissioners should not 
be entitled to require work materially in 
excess of the specified sum. On the 
basis of the above authority. the learned 
counsel for the plaintiff argued that if 
on account of changed circumstances the 
materially changed outside 
contemplation of the parties, the terms 
of the contract should not applv to the 
new situation andin such a case the court 
should read the terms of the contract in. 
a qualified sense so as to restrict them to 
the circumstances contemplated by the 
parties at the time of making the con- 
tract. He further argued that the con- 
tract in changed circumstances should not 
be applied and the contractor should be 
paid on the principle of quantum meruit. 
that is, what is just and reasonable. I 
do not feel inclined to agree with the 
above contention. In Alopi Parshad’s case 
AIR 1960 SC 588 (Supra). their Lordships 
of the Supreme Court noticed the 
Parkinson’s case (1950) 1 All ER 208 
(Supra) in the context of the following 
observations made by Denning. L. J. in 
British Movietonews Ltd. v. London and 
District Cinemas Ltd., (1951) 1 KB 190:— 


AE OEE no matter that a contract 
is framed in.words which taken literally 
or absolutely. cover what has happened, 
nevertheless, if the ensuing turn of events 
was So completely outside the contemp- 


lation of the parties that the court is 
satisfied that the parties. as reasonable 
people. cannot have intended that the 


contract should apply to the new situation 
then the court will read the words of the 
contract in a qualified sense: 
trict them to the circumstances contemp- 
lated by the parties: it will not apply 


it will res- ` 
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them to the uncontemplated turn of 
events, but will do therein what is iust 
. and reasonable.” 
and held that the court in Parkinson’s 
case (supra) did not proceed upon any 
such general principles as were assumed 
by Denning, L. J., in 1951-1 KB 190 
(supra). In Alopi Parshad’s case. it was 
laid down that “The Indian‘ Con- 
-tract Act does not enable a partv to_a 
contract to ignore the express covenants 
thereof and to claim pavment of con- 
sideration for performance of the con- 
tract at rates different from the stipulat- 
ed rates, on some vague plea of eauity.” 
Their “Lordships placed reliance on the 
following speech of Lord Simon in 
British Movietonews Ltd. v. London and 
District Cinemas Ltd., 1952 AC 166 at 
pp. 185 and 186:— : 

“The parties to an executory con- 
tract are often faced, in the course of 
carrying it out with a turn of events which 
they did not at all anticipate — a wholly 
abnormal rise or fall in prices. a sudden 
depreciation of currency, an unexpected 
obstacle to execution, or the like. Yet 
this does not in itself affect the bargain 
they have made. If, on the other hand. 
a consideration of the terms of the con- 
tract, in the light of the circumstances 
existing when it was made, shows that 
they never agreed to be bound ina funda- 
mentally different 
now unexepectedly emerged. the contract 
ceases to bind at that point — not 
because the court in its discretion thinks 
it just and reasonable to qualify the 

- terms .of the contract. but because on its 
true construction it does not appiv- in 
that situation. When it is said that in 
such circumstances, _the court reaches a 
conclusion which is “iust and reasonable” 
(Lord Wright in Constantine Steamship 
Line Ltd. v. Imperial’ Smelting Corpn. 
Ltd.. 1942 AC 154 at p. 186. or one ‘which 
justice demands’ (Lord Sumner in Hirii 
Mulji v. Cheong Yue Steamship Co. Ltd.. 
(1926) AC 497 at p. 510 
arrived at by putting a just construction 
upon the contract in accordance with an 
‘implication  ......... from the presumed 
common intention of the parties.” 

Their Lordships then observed— 


“There is no general liberty reserv- 


ed to the courts to absolve a party from. 


liability to perform his part of the con- 
tract merely because on account of an 
uncontemplated turn of events, the per- 
formance of the contract may become 
onerous. That is the law both in India 
and in England and thereisin our opin- 
ion no general rule to which recourse may 
be had......... relying upon which a party 
may ignore the express covenants on 
account of an uncontemplated turn of 
events since the date of the contract.” 
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' court. while holding 


situation which has. 


this result is . 


A. I. Re 


T am therefore unable to agree with the 
contention of the learned counsel for the 
plaintiff that the express‘ terms of the 
contract should be ignored and the court 
may grant relief to the plaintiff on- the 
basis of quantum meruit. That can only 

done if the contract is frustrated. 
Their Lordships of the Supreme Court in 
Alopi Parshad’s case AIR 1960 SC 588 
(supra) clearly laid down that express 
terms of the contract cannot be departed 
from so long as the parties are bound by 
the contract:: 

“In India, in the codified law of 
contracts there is nothing which justi« 
fies the view that a change of circum- 
stances. “completely outside the contemp- 
lation of parties” at the time when the 
contract was entered into, will iustifv a 
the parties bound 
by the contract, in departing from the 
express terms thereof”. 

The plaintiff in the circumstances.. cannot 
get increased rates on the basis of auan- 


` tum crue The last two grounds thus‘ 


also fail 


18. The learned counsel for the 
Plaintiff lastly contended that for such 
class of additional items of work which 
were not covered by the rates mentioned 
in the tender. the plaintiff was entitled 
to charge as per the Chambal Schedule 
of rates revised in 1958, as most of the 
additional work was carried out bv 
after the commencement of the revise 
Chambal Schedule of rates. In this con= 
nection he laid emphasis on Clause 16, 
particularly the words “corrected unto 
date.” According to the learned counsel, 
the words “corrected upto date” mean 
that schedule of rates which was in force 
at the time of the execution of the work. 
I donot agree with this. In my opinion 
the words “corrected upto date” would 
only mean the Schedule of rates preva- 
lent and corrected at the date of the 
agreement, 


19. . For the Teasons stated above, 
I hold that the plaintiff is not -entitled to 
Cait 40% above the rates already paid 
to him. 


. 20. - That brings me to the aues 
tion of validity of the various deduc- 
tions made in the .two suits. In suif 
No. 22 of 1963 the total amount of deduc- 
tions is Rs. 5020/- and it consists of three, 
items, namely. Rs. 941/-. Rs. 3385/- and 
Rs. 694/-. All these deductions were ad- 
mitted to have been made by the defen= 
dant at the time of the preparation of the 
final bill. The question arises whether 
these deductions were made lawfully and 
correctly. 

21.° The first item of deduction of 
Rs. 941/- relates to earth work and. its 
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‘wate in the G Schedule attached to the 


tender is Rs. 27/- per thousand cubic feet. - 


It appears that at the time of the pre- 
- aration of the final bill the total audn- 


tity of earth work amounting to 3,10.646 - 


cft. which was paid at the rate of Rs. 27/ 
per thousand cubic feet was divided into 
three parts — (1) earth work in heavv. 
soil —- 91265 cft. @ Rs. 27/- per thousand 
cft, (2) Phawara work 46863 cft. @ 
Rs. 20/- per thousand cft. and (3) excava- 
tion in daldal 1,72,118 cft. @ Rs. 25/- per 
thousand cft., with the result that the 
total value of earth work was reduced 
by Rs. 941/- and the same was deducted 
at the time of the preparation of the final 
bill. I find no justification for the said 
deduction. Only one rate of Rs. 27/- per 
thousand cft. for earth work was speci- 
fied in the G Schedule and no separate 
rates were specified in it for phawara 
. Work and excavation in daldal. There is 
also no proof that in the schedule of rates 
of the government or of the Chambal 
there existed separate rates for different 
types of earth work. In the absence of 
such proof the deduction cannot be held 
to be proper. 


22. The next item of deduction is 
Rs. 3385/-. It relates to R. C. C! work. 
It appears that steel content in R C. C. 
work was increased during the progress 
of the work. In the running bills the 
plaintiff was paid for R. C. C. work at 
‘@ particular rate but that rate was 
reduced at the time of the preparation of 
the final bill, with . the result that the 
total value of R. C. C. work was reduced 
by Rs. 3385/- and the same was deducted 
from the final bill. The learned Deputy 
Government Advocate was not able to 
` satisfy me how the reduction in rate was 
justified. The learned trial Judge has 
found in favour of the plaintiff and I 
entirely agree with his finding. 


23. The last item. of deduction is- 
Rs. 694/-. It relates to sales-tax on the 
price of the steel supplied to the plaintiff 
for use in the contract work. The learned 
District- Judge has placed reliance on the 
decision of their Lordships of the Supreme 
Court in the State of Madras v. Gannon 
Dunkerley & Co.. AIR 1958 SC 560 and 
Clause 11 of the agreement. He held’ 
that the supply of the steel to the plain- 
tiff by the Government for use in the 
contract works did not amount to sale as 
Proprietary rights in the steel never 
Passed on to the plaintiff. The learned 


Deputy Government Advocate was not. 


able to show how the view taken bv-the 
learned District Judge is erroneous. Theré 
is also nothing’ to suggest that the sales- 
tax was paid by the government and that 
it was not included in the price of the 
steel charged in the final bill. I find no 
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justification for charging . sales-tax from 
the plaintiff. I therefore hold that the 
deductions made by the defendant at the 
time of the preparation of the final bill 
in suit No. 22/63 were not iustified. 


24.- I now take up the deductions 
relating to suit No. 3 of 1964. The total 
amount of ‘deductions in this: suit is 
Rs. 5010.50 P. which consists of Runees 
2850.50, 1560/- and 600/-. The first two 
items relate to R. C. C. work The deduc-_ 
tions were made in the final bill on the 
ground that the plaintiff was paid at 
higher rates in the running bills. The 
learned Deputy Government Advocate 
was not able to satisfy me how the 
reduction in rates at the time of the pre- 
paration. of the final bill was justified. I 
therefore see no justification for these 
two items of deductions.. ` 


25. ° The third item of Rs. 600/- 
relates to sales-tax on the price of the 
steel supplied by the defendant to the 

plaintiff for use in the contract work. I 
have already held while deciding the simi- 
lar claim in suit No. 22 of 1963 that the 
defendant was not entitled to charge sales 


tax from the plaintiff. This deduction 
was thus unjustified. 
26. The learned Deputy Govern- ` 


ment Advocate argued that the plaintiff's 
suit in respect of these deductions is barr- 
ed by time. According to him. Article 56 
of the old Limitation Act applied to the 
claim for deductions. I find no substance 
in the above contention. The [plaintiff 
had been fully paid for the items relating 
to the deductions. The plaintiff there- 
fore could not have brought the suit till 
the deductions were actually made. The 
deductions were made at the time of pre- 
paration of the final bills in the month 
of April or May 1961. Both ‘the suits 
were filed within three vears from the 
dates of preparation of the final bills. 
They were therefore filed within time. 


27. The learned counsel for the ` 
plaintiff respondent also -contended that 
since the two suits were consolidated 
during the course of the trial: the rial 
court should have passed one iudgment 
and decree and the State should have 
filed one appeal instead of two appeals. 
The learned counsel was however not 
able to point out how the two separate 
judgments and decrees and the two ap- 
peals therefrom prejudiced the plaintiff 
and resulted in failure of iustice. He was 
also not able to show how separate iudg- 
ments and decrees could be deemed to be 
void or ineffective. It mav be mentioned 
here that the Code of Civil Procedure - 
provides no specific provision for con 
solidation of ‘suits. It is under the in- 
herent powers of the Court under 
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Sec. 151 C. P. C. that the suits are con- 
solidated. The whole obiect behind con- 
solidation of suits is to avoid multiplicity 
of proceedings and to prevent delay and 
avoid unnecessary costs and expenses. By 
consolidation. it cannot be inferred that 
the court after consolidation ceased to have 
jurisdiction to dispose of consolidated 
suits separately. It is 
stand that when the court before con- 
solidation could have dealt with them 
separately without any objection, then. 
after consolidation, the court would be 
debarred from doing so even if separate 
decisions are desirable for the sake of 
convenience to the parties. as well as to 
the court. It is true that ordinarily the 
court after consolidation should dispose 
of consolidated suits bv one iudgment 
and decree. but that does not mean that 
if separate judgments and decrees are 
passed, such decrees are illegal or void of 
ineffective. 
ments and decrees are passed-in the con- 
solidated suits. at best shows an irregu- 
larity in following a correct and ideal 
procedure and not lack of jurisdiction. 
This contention of the learned counsel for 
the plaintiff has therefore no force. 

28. As for the claim of interest, 
the learned District Judge has stated that 
on equitable grounds as well as 
the Interest Act, he was allowing the 
claim from the date of the notice under 
Section 80 C. P. C. ta the date of the 
suit. Section 70 of the Contract Act 
which is aimed at preventing any 
unjust enrichment must be kept in 
mind in such cases. The defendant 
who had taken benefit of the plaintiff's 
work and who had unnecessarily deduct~ 
ed certain sums from the final bills can 
be asked to pav interest at the, rate of 
six per cent. per annum from the date of 
demand made in the notice to the date 
of the suit. In suit No. 22 of 1963 the 
amount payable to the plaintiff has been 
found to be Rs. 5020/-. On this amount 
the amount of interest from 7-7-61 to 16- 
11-63 at the rate of six per cent. per 
annum comes to Rs. 712/-. Similarly. in 
suit No. 3 of 1964. the amount due to the 
plaintiff has been found to be Rs. 5010.50 P. 
The amount of interest on the said 
amount from . 30-7-62 to 30-1-64 at the 
rate ofsix per cent. per annum comes to 
Rs. 451/-. The plaintiff is thus entitled to 
recover from the defendant Rs. 5732/- in 
suit No. 22 of 1963 and Rs. 5461.50 P. in 
suit No. 3 of 1964. : 

29. The result is that both the 
appeals are allowed in part and the 
decrees in both the appeals are modified 
as under:—” 

30. In Civil Appeal No. 5 of 1970 
(Suit No. 3 of 1964). the plaintiff's claim 
is decreed for Rs. 5461.500. He shall be 
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difficult to under- 


The fact that separate judg~ - 


under - 


—— 
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entitled to receive pendente lite and 
future interest at the rate of six per cent 
per annum on the principal - amount. of 
Rs. 5010.50 P. The costs of the suit as also 
this appeal shall be borne bv the parties. 


31. In Civil Appeal No. 22 of 1970 
(Suit No. 22 of 1963). the plaintiffs suit 
is decreed for Rs. 5732/-. He shall be 
entitled to receive pendente lite and 
future interest at the rate of six per cent 
per annum on the principal amount of 
Rs. 5020/-. The costs of the suit as also 
of this appeal shall be borne by the 
parties. 


32. The rest of the claim in rese 
pect of both the suits is dismissed. 


Appeals partly allowed. 
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B. P. BERI AND M. L. JOSHI. JJ. 
Jhuma Ram. Appellant v. Prami Bai. 
Respondent. 
Civil Spl. Appeal No. 30 of 1967 
Dated 31-1-1973, against judgment of 
Single Judge of this Court Dated 12-4-67. 


Index Note:— (A) Civil P. C. (1908), 
Section 11 — Res Judicata — Application 
of — Entire sense of previous judgment 
to be considered in deciding whether the 
issue decided is “Res Judicata”. 


Brief Note:— (A) Settlement officer's 
jurisdiction, under S. 9 of Displaced Persons 
(Compensation and Rehabilitation) Act,- 
1954, to partition land (already allotted 
to the joint family consisting of the peti- 
tioner and his late brother) between the 
petitioner and widowed sister-in-law. was 
challenged by ‘the. petitioner under Arti- 
cle 226 of the Constitution. His Letters 
Patent Appeal was dismissed by their 
Lordships holding that (i) no manifest 
injustice was caused by the impugned 
order justifying interference under Art 
Cle 226 and (ii) they were not Satisfied 
that the order was without jurisdiction 
because Sec. 9 did contemplate payment 
of compensation to various persons entitl 
ed to it in cases of dispute. 


Subsequent civil suit for declaration 
and iniunction against the widow filed by 
petitioner culminated in special Appeal be- 
fore Rajasthan High Coutt. 


Rejecting the Appellant’s contention 
that judgement in Letters Patent Appeal 
was not Res Judicata because it did not 
finally decide the point of jurisdiction, it 
was held that what the learned Judges 
of the Puniab High Court said was that 
the impugned order of partition was not 
within jurisdiction, and that it occasioned 
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no failure of justice and therefore. the 


- former judgment was Res Judicata on the 
question of jurisdiction. 


(Paras 2, 3. 5 and 6) 
Index Note:— (B) Civil P. C. (1908), 
Section 11 — Res judicata — Waiver of 
plea of — Mere absence of plea in plead- 
ings does not constitute waiver of — No 
waiver when necessary facts ate present 
. in the minds of parties and are gone into 
by the Court. (Para 7) 
Cases: Referred: Chronological Paras 
AIR 1971 SC 1676 = Special leave 
Petn. No. 2203 of 1969. Civil Ap- 
peals Nos. 344 of 1966 and 336 of 
1969, D/- 13-10-1970. 
State of’ Punjab v. Bua Das 
AIR 1948 P. C. 3 = 1947 All LJ 


620, Surayya v. Gangadhara 
Ramakrishna Reddi 
H. C. Jain, for Appellant H. M. 
Lodha, for Respondent. 
BERI J.:— This is a special appeal 


under Section 18 of the Rajasthan High 
Court Ordinance, 1949 directed against 
the judgment of a learned Single Judge 
dated 12-4-1967 whereby he dismissed 
the plaintiff-appellant’s appeal. 

2 In order to appreciate the 
nature and the scope of the controversy it 
will be necessary 
stages of the litigation between the 
parties. Mool Chand and Jhuma Ram two 
brothers migrated from Pakistan to India 
and settled in 10 G Chhoti Tehsil Ganga- 
nagar in 1947. The familv was allotted 
37} bighas of agricultural land in the name 
of Mool Chand, who was the Karta of the 
joint Hindu family. Mool Chand died on 
49-10-1952. Laxmi Bai widow of Mool 
Chand applied under Sec. 9 of Displaced 
Persons (Compensation and Rehabilita- 
tion) Act, 1954, (hereinafter called ‘the 
Act’) for the partition of the land allott- 
ed to Mool Chand. _ Jhuma Ram resisted 
this application on the ground that the 
property was joint Hindu familv’ property 
allotted to the family in satisfaction of 
the assets left by them in Pakistan. Jhu- 
maram’s contention was repelled bv the 
Settlement Officer, Ganganagar by his 
order dated 7th Jan., 1958. wherebv he 
divided the land in two eaual shares: one 
share whereof was given to Laxmi Bai. 
and the other to Jhuma Ram. 

Being dissatisfied Jhuma Ram pre- 
ferred an appeal before the Assistant 
Settlement Commissioner, Rajasthan. who 
promptly dismissed the appeal on 8th 
March, 1958 Jhuma Ram then went un in 
revision before the Deputy Chief Settle- 
ment Commissioner. New Delhi. This re- 
vision was allowed to the extent that the 
Jand be allotted on the basis of the claims 
-held by the parties and the order of parti- 


tion by the Deputy Chief Settlement Com- 
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to recall the various. 
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missioner (sic) was upheld. Jhuma Ram 
was still aggrieved by the order of the 


‘Deputy Chief Settlement Commissioner 


and challenged it by way of a writ peti- 
tion under Article 226 of the Constitution 
of India in the Punjab High Court, and 
Mahajan J. by his judgment dated May 
17, 1961 dismissed the said petition. Dis- 
satisfied Jhumaram preferred Letters 
Patent Appeal before a Division Bench of 
the Punjah High Court. which was also 
dismissed on 6th December, 1961. 


Jhumaram thereafter instituted a suit: 
before the Munsiff, Ganganagar on 3rd 
March, 1962 praying for a declaration that 
he was the sole and exclusive owner of 
the agricultural land measuring 374 bighas 
of land situated in 10 G Chhoti Tehsil 
Ganganagar and that the defendants be 
restrained from interfering with his pos- 
session. This suit was resisted by smt. 
Laxmi Bai. inter alia on the ground that 
the Civil Court had no jurisdiction to en- 
tertain the Suit. Out of the four issues 
framed. issue No. 3 was ‘whether the suit 
was not cognizable bv a Civil Court?’ By 
his judgment dated 15-11-1962 the learn- 
ed Munsiff dismissed the suit deciding 
this issue in favour of the defendant. An 
appeal was taken to the Senior Civil Judge, 


‘Ganganagar. but Jhuma Ram failed again 


when the same was dismissed on 14-5-63. 
Jhumaram came to the High Court in 
second appeal and the learned Single 
Judge by his judgment dated 12-4-1967 
also dismissed the appeal on the ground 
that the Division Bench judgement of the 
Puniab High Court has concluded the 
controversy and the suit instituted bv 
Jhumaram was barred by the doctrine of 
res judicata. Jhumaram’s tenacity re- 
mains unabated and he has come un in. 
special appeal 

3. Mr. H. C. Jain learned counsel 
for the appellant argued the iudegment of 
the Punjab High Court dated 6th Decem- 
ber, 1961, could not operate as res iudicata 
against the appellant. for the Puniab High 
Court had not decided ‘any auestion 
finally. In the alternative he submitted 
that assuming. they had decided such a 
question then the respondent be deemed 
to have waived her right to raise the 
ground of res iudicata because the same 


. was not pleaded in the written statement 


before the trial court and the first and the 
second appellate Court. He placed re- 
liance on Surayva v. Gangadhara Rama- 
krishna Reddi, "AIR 1948 PC 3. 


4. Mr. H. M. Lodha learned coun- 
se] for respondent urged that when the 
point of res judicata was raised before the 
learned Single Judge. no obiection was 
taken, but on the contrary the appellant 
joined the issue. Now that it has been 
decided and it is not open to the appel- 
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lant to say that the respondent had waiv~ 
ed the ground. He further submitted that 
in the memorandum of appeal presented 
before this Court in the special appeal no 
- ground has been raised to the effect that 
the plea of res judicata had been waived. 

5. The precise passage from the 
judgment of Division Bench of the Puniab- 


High Court dated 6-12-1961, by reference - 


to which the first argument of the learned 
counsel for the appellant could be con 
sidered and decided deserves to be’ auoted. 
It reads, 


“Before us it has been contended that 
there is no jurisdiction to partition land 
once it has been -allotted. The Deputy 
Chief Settlement Commissioner has point- 
ed out that land allotted can alwavs be 
partitioned and that this is not a rehabi~ 
litation grant but an allotment of land on 
the basis of land claim held bv the mem- 
bers of this family, and’ since that is so, 
there can be no objection to partitioning 
allotted property. As to who carries out 


the actual partition is a secondary matter , 
when a petition under Article 226 of the ` 


Constitution is being considered. What 
we have to see in a case of this nature is 
whether any manifest iniustice has been 
caused by the impugned order. We find 
that there can be no’ grievance on this 
score, because (a) the final shares of the 
parties have not vet been determined and 
(b) a partition can undoubtedlv be effect- 
ed by a revenue authority. if not by the 
rehabilitation authorities, although in the 
present case I am. not satisfied that the 
order was without jurisdiction because 
Section 9 does contemplate the payment 
of compensation to the various - persons 
entitled to it in cases of dispute. It may 
be that this is not a case of pavment of 
compensation in the original instance 
but a case of partitioning propèrty when 
there is a desire to partition it after allot- 
ment, and‘so. strictly speaking, Section 9 
would not apply but the Act does contem- 
plate payment of compensation to diffe- 
Tent person when there is a dispute re- 
garding their respective shares, and if 
that be the case, it cannot be said that the 
order of the Deputy Chief Settlement 
Commissioner has occasioned any iniustice 
to either party. Mahaian J. was, there- 
fore, right in dismissing the petition on 
this short ground.” (Emphasis is ours). 


6. Mr. Jain’s contention is that 
while the learned Judges of the Puniab 
High Court correctly appreciated the con- 
tention raised on behalf of Jhuma Ram 
they did not decide the auestion of iuris- 
diction. In other words. the ground taken 
was that the Settlement Authorities had 
no jurisdiction to partition the property 
once it had been allotted. It is clear that 
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what the learned Judges of the Puniab 
High Court said was that the order of 
partition passed by the authority was not 
without jurisdiction. Besides it occasioned 
no failure of justice. We are. therefore, 
of the opinion that the argument was con- 
sidered and rejected. The question, there- 
fore, which -emerges for consideration is 
whether this is a decision regarding thej. 
question of jurisdiction by a competent 

Court between the parties. The answer 

to this question, is plainlv in the affirma- 

tive. Any argument challenging the cor- 

rectness of this judgment does not lie be- 

fore us, and therefore, we decline to en+ 

tertain the contentions Taised from that 

angle. Once we come to the conclusion, 

as we have, that the auestion of iurisdic- 

tion of the Settlement Authorities under 

the Act to partition and allot the property, 

was reached after a contest, it would 

clearly operate as res judicata for the pur- 

poses of the suit before the Munsiff. Gan= 

ganagar. The plain purpose of the docta 

rine of the res judicata. which is also 

known as estoppel by judgment is that 

let no man be vexed twice over for the 

same cause. Multiplicity of legal disputes 

is to be checked. It is a recognised public 

policy in all civilized systems of iuris- 

prudence. .In this very case Jhuma Ram 

has gone before as many as 9 courts or 

tribunal in, the course of these 14 vears 

taking successive action and vet the dis- 

pute does not seem to come to an end. 

This is precisely what the doctrine of res 

judicata aims to prevent. Therefore. in|, 
our opinion the judgement of the Puniab 

High Court dated 6-12-1961 is a clear bar 

by way of res iudicata on auestion of 

jurisdiction on the part of the Settlement 

Officer so far as the land held by Jhuma 

Ram is concerned. 


7. Now comes the question whe= - 


ther the plea of res judicata has been .- 
waived. In the State of Puniab v. Bua 
Das ‘Kaushal in Special Leave Petn. 
No. 2203 of 1969 Civil Appeals Nos. 344 of 
1966 and 336 of 1969 decided bv their 
Lordships of the Supreme Court on 13-10- 
1970 = reported in AIR 1971 SC 1676 it has 
been observed that plea of res judicata is 
not waived if the necessary facts were 
present in the mind of the parties and 
gone into by the Court. The judgment of 


- the Puniab High Court was constantly in 


the mind of the parties. Muffasil plead- 
ings are not unoften vasue because thev 
do not correctly and concisely put forward 
all the pleas. In substance the plea of res 
judicata was discovered bv the learned 
Single Judge in the. facts and circumst- 
ances of the case. No obiection was taken 
that it could not be urged. Nor is there 
any complaint on this score contained in 


‘the memorandum of appeal before us. In 


the circumstances we cannot ‘spell out 
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any waiver of the plea of the res judicata 
on the part of the respondent. 

8. The result is that this appeal 
fails and it is dismissed with costs. 


Appeal dismissed. 
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- S. N. MODI, J. 
Appellant v. 


Bhagwandas, Nasir 


Mohd, Respondent. 


First Appeal No. 24 of 1970. D/- 95-1 


1973, against order of Addl. Dist. J. Tonk 
D/- 30-10-1969. 

Index Note:— (A) Motor Vehicles Act 
(1939). Section 31 — Notifying change of 
ownership to registering authority — 
Omission to notify cannot invalidate the 
sale. 

Brief Note:-— (A) Notifying the 
change of ownership to the registering au- 
thority is not a condition precedent to the 
completion of the sale. The omission to 
notify cannot also interdict the passing of 
property in vehicle to the transferee. The 
omission only invites penalties prescribed 
under Section 112. (Para 7) 

P. C. Bhandari, for Appellant; P. N. 
Datt and K. N. Tikku, for Respondent. 

JUDGMENT:— This is a defendant’s 
appeal and arises out of a suit for the re- 
covery of Rs. 2520/-. 

2. The plaintiff-respondent Nasir 
Mohd. Khan was the owner of a truck 
bearing registration no. RJL 4660. He 
sold this truck to the defendant-appellant 
on 15-10-1964 for Rs. 8000/- and handed 
over its possession to the defendant. An 
agreement in that connection was executed 
between the parties which is Ex. 1 on 
the record. Under the terms of the agree- 
ment all the taxes pertaining to the truck 
for the period prior to 15-10-1964 were to 
be paid bv the plaintiff and the taxes 
pertaining to the period subsequent to 
15-10-1964 were to be paid by the defen- 
dant. The Sales Tax Officer. Tonk, rea- 
lised Rs. 2220/- on 11-3-1968 and Rs. 300/- 
on 13-3-1968 from the plaintiff on account 
of goods tax and penalty in respect of the 
said truck. The details of the goods-tax 
and penalty are as follows:— 


1. Rs. 60/- as penalty for the period 
from October 1964 to 
March 1965 
2. Rs. 300/- as penalty for the period 
from 1-4-1965 to 31-3-66 
3. Rs. 1080/- as goods-tax for the period 
from 1-4-66 to 31-3-67. 
4. Rs, 1080/- as goods-tax for the period 
from -1-4-1967 to 31-3-68. 
Rs. 2520/- Total p 
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. had sold the truck to Abdul 
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It was alleged by the plaintiff that as per 
agreement the responsibility for the pay~ 
ment of the aforesaid sum of Rs. 2520/= 
was on the defendant and since the plain= 
tiff had to pay the amount, he was entitl- 
ed to recover the same from the defen- 
dant. The plaintiff also sent a notice to 
the defendant for payment of Rs. 2520/- 
but the.defendant renounced his liability. 
The plaintiff therefore filed the present - 
suit for the recovery of Rs. 2520/- from 
the defendant. 


3. The defendant in his written 
statement admitted having purchased the 
truck from the plaintiff for Rs. 8000/+ 
and also that the truck was handed over 
to him on 15-10-64 as alleged by the plain~ 
tiff. He also admitted having executed 
the agreement Ex. 1. He however plead- 
ed that since it was the responsibilty of 
the plaintiff to make an application to the 
registering authority for entering his 
name as transferee of the truck in the 
registration certificate. he was not liable 
to the suit amount. He further pleaded 


- that at the initiative of the plaintiff he 


sold the truck to ‘one Abdul Mazid and 
therefore the responsibility lay unon 


Abdul Mazid to pay the suit amount. The 


trial Court -after framing issues and re~ 
cording evidence held that the sum of 
Rs. 2520/- was deposited by the plaintiff 
as mentioned by him. It further held that 
in view of the terms of the agreement 
Ex. 1 the defendant was liable to pay the 
amount of goods-tax and penalty for ‘the 
period subsequent to 15-10-1964. As re- 
gards the plea of the defendant that he 
Mazid on 
2-9-1966, the trial- Court held that the 
plaintiff had no hand in the sale of the 
truck to Abdul Mazid and in any case the 
defendant was not absolved from the lia- 
bilitv of pavment of the tax for the period 
subsequent to 15-10-1964. The trial Court 
accordingly decreed the suit. 


4. I have heard learned counsel 
for the parties and gone through the re~ 
cord of the case. There is no substance 
in this appeal and it is liable to be dis« 
missed. ` 


5. It is admitted by the defendant 
in his written statement as well as in his 
deposition as DW 1 that he had under- 
taken the liability to pay all the taxes - 
pertaining to the truck for the period sub- 
sequent to 15-10-1964. It is further clear - 
from the statement of PW 2 Suiaur 
Rehman Khan who is an emplovee in the 
Commercial Taxes Department Tonk, 
that until the registering authority enter- 
ed the name of the defendant as transferee 
of the truck in the registration certificate, 


- the liability for payment of all the taxes 


in respect of the truck lay on the plain~ 
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tiff. He has further deposed that in case 
the plaintiff failed to deposit the amount, 
the same would have been recovered bv 
- attachment of his property. In these cir- 
cumstances, there was no way out for the 
plaintiff but to deposit the amount and 
if he did so. he is liable to be reimburs- 
ed by the defendant under the terms of 


‘the agreement Ex. 1. The defendant was ' 


„therefore rightly held liable to reimburse 
“the plaintiff and repay the amount of 
Rs. 2520/- which the plaintiff had to de- 
posit for the truck. 


6. The learned counsel for the de- ' 


fendant-appellant contends that since the 
truck was sold to Abdul Mazid on 2-9-66 
the defendant was not liable to pay goods- 
tax for the period subsequent to 2-9-1966. 
I need not ènter into the auestion whether 
the truck was sold bv the defendant to 
Abdul Mazid. as I am told that it is the 
subject-matter of a separate suit filed bv 
the defendant against Abdul Mazid. As- 
suming that the truck was sold to Abdul 
Mazid the defendant would still be liable 
ta reimburse the plaintiff as per agree- 
ment It is not the case of the defendant 
that the agreement Ex. 1 was in any wav 
modified after the sale of the truck to 
Abdul Mazid. It is argued that the plain- 
tiff was instrumental in bringing about the 
sale of the truck to Abdul Mazid but there 
is no reliable evidence to prove this fact. 
At anv rate, there is no suggestion that 
the agreement Ex. 1 was frustrated or 
- made ineffectual on the sale of the truck 
to Abdul Mazid. Unless the agreement was 
frustrated, the plaintiff is liable to be re- 
imbursed for all the taxes paid bv him for 
the period subsequent to 15-10-1964. 


7. The next contention urged by 
the learned counsel for the defendant is 
that the agreement Ex. 1 is 
cannot be enforced. The learned counsel 
was not able to point out how the agree- 
ment Ex. I was illegal. All that he was 
able ta urge is that there was no valid 
transfer of the truck in favour of the de- 
fendant as his name was not got entered 
as transferee in the .registration certifi- 
cate of the truck. The submission of the 
learned counsel is that there is a breach 
of the terms of Section 31 of-the Motor 
Vehicles Act. This contention rests upon 
the erroneous reading of Section 31 which 


`” runs as under:— 
“Section 31. (1) Where the ownership 


of any motor vehicle registered under this 
Chapter is transferred,— 


(a) the transferor shall, within a4 
days of the transfer. report the transfer 
to the registering authority within whose 
jurisdiction the transfer is effected and 
shall simultaneously send a copy of 
said report to the transferee: 
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‘any such entry shall 


illegal and: 
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(b) the transferee shall within thirty 
days of the transfer, report the transfer 


* to the registering authority within whose 


jurisdiction he resides. and shall forward 
the certificate of registration to that re- 
gistering authority together with the pre- 
scribed fee and a copy of the report re« 
ceived by him from the transferor in order 
that particulars of the transfer of. owner- 
ship may be entered in the certificate of 
registration. 

(2) A registering authority other than 

the original registering authority making 
communicate the. 
transfer of ownership to the original re- 
gistering authority.” 
All that the section requires is that the 
registering authority must be notified of 
the fact of transfer of ownership. If there 
is omission in that regard. certain penal- 
ties are prescribed under Section 112 of 
the Motor Vehicles Act. The omission to 
notifv the change of ownership. in mv 
opinion, does not make the transfer itself 
illegal. It also does not interdict vassing 
of property in vehicle to the transferee. 
A reading of Section 312 shows that the 
contractual transfer of ownershin of a 
vehicle has to precede the application for 
transfer of ownership to the registering 
authority. That being the case. as be- 
tween the transferor and transferee ‘the 
sale gets completed before the transfer of 
registration certificate. Transfer of the 
registration certificate cannot be deemed 
to be a condition precedent to the com~ 
pletion of the sale. There is thus no 
substance ins the argument that there was 
no valid transfer of the truck. 


8. The appeal fails and it is here- 
by dismissed with costs. 
Appeal dismissed. 
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JAGAT NARAYAN C. J. 


Ladulal and another. Petitioners v. 
aoe Kumar and another. Respon- 
ents. 


Civil Revn Petns Nos. 329 of 1972 and 
642 of 1971, D/- 18-1-1973, from orders of 
Mangilal Jain and G. D. Gupta ‘Dist. JJ. 
Jaipur and Aimer D/- 13-4-1972 and 30-8 
1971 respectively. 


Index Note:— (A) Succession Act 
(1925), Section 299 — Orders under the 
Act — Revision against — Maintainabili- 

Brief Note: (A) All orders passed: 
by Dist. Judge in probate, letters of ad- 
ministration or other proceedings under 
the Act being appealable revision is not 
maintainable against them. (Para 8) 
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Cases Referred: Chronological 
ILR (1971) 21 Rai 4, Gangadas v. 
Moolchand 
(1971) Civil Revn. No. 351 of 1971 
D/-8-12-1971 (Raj). Praveen Kumar 
v. Shyamdasii 
(1962) Civil Mise Appeal No 39 of 
1962, D/- 20-9-1962 (Raj), Girdhari 
v. Shivnarain 
1961 Raj LW 143 = ILR (1960) 10 
Raj 1559, Kalvan Singh v. Gaind 
Kanwar 2,7 


A. K. Bhandari, (for No. 1) and S. K. 
Keshote, (for No. 2) for Petitioners: P. C. 
Bhandari (for No. 1) and N. M. Kasliwal 
and S. R. Joshi. (for Nos. 2 and 3), for Res- 
pondents. f 

ORDER:— These are connected revi~ 
sion applications against the orders pass- 
ed by the District Judges of Aimer and 
Jaipur City respectively discharging 
caveats filed bv the petitioners on the 
ground that an affidavit in support of the 
caveat as prescribed by Rule 778 of the 
Rajasthan High Court Rules, 1952 was 
not filed. The following are the relevant 
rules contained in the High Court Rules:— 

“777. Any person intending to oppose 
the issuing of a grant of probate or letters 
of administration must either personally 
or by his advocate file a caveat in the 
Court in the prescribed form. Notice of 
the filing of the caveat shall be given by 
the Court to the petitioner or his Advo- 
cate (form prescribed). A 


778. Where a caveat is ada after 
an application has been made for a grant 
of probateor letters of administration with 
or without the will annexed, the affidavit 
or affidavits in support shall be filed with- 


Paras 


‘ in fourteen davs of the caveat being lodg- 


ed. Such affidavit shall state the right 
and interest of the caveator, and the 

pone of the obiections to the applica< 
on. 

780. Where the caveator fails to file 
any affidavit in support of his caveat, 
in compliance with Rule 778 or in com- 
pliance with the notice issued under 
Rule 779 the caveat may be discharged 
by.an order to be obtained on application 
to the Court.” 

The above rules are made applicable 
to proceedings under Succession Act in 
the subordinate Courts also by Rule 785 
of the High Court Rules. which runs as 
follows:— 

"785. The rules contained in this 
Chapter shall so far as may be and with 
necessary modifications and adaptations 
also apply to proceedings under the Act 
in subordinate. Courts.” 


2. The consequence of not filing 
an affidavit within fourteen davs was first 
considered by a Division Bench of this 


‘of Rule 780 of the Rules. 


| Pliance with Rule 178......... the 
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Court in Kalyan Singh v. Mst. Gaind 
Kanwar, 1961 Rai LW 143. The observa- 
tions made in Paras 6. 7 and 8 run as 
follows:-~ 

“6. The next auestion that falls for 
consideration is whether the provisions 
of Rule 778 are mandatorv. We do not 
feel called upon to express any consider- 
ed opinion on this question: for it is un- 
necessary to do So for the purposes of the 
present appeal. 


7. This brings us to a consideration 
The relevant 
Portion’ of this rule is:— 

‘Where the caveator fails to file anv 

affidavit in support of his caveat in com- 
caveat 
may he discharged bv an order to be ob- 
tained on application to the court.” 
The respondents did_file an application 
to the court below that the obiection filed 
by the appellant here had not been sun- 
ported by an affidavit as reauired by 
Rule 778. Thereupon the Court discharge- 
ed the caveat. We will assume for the 
purposes of this appeal that the court be- 
low could in a proper case have allowed 
the filing of an affidavit even after the 
time prescribed by Rule 778: though as 
we have said above. we do not express 
any final opinion on this point. 

8. The question still arises whether 
the Court below or for that matter this 
Court in appeal should allow the affidavit 
to be filed after the prescribed time. We 
need hardly sav that all discretions bv 
courts of law have to be exercised on 
sound judicial principles and not by mere 
whim or caprice. The queStion.. there- 
fore, at once arises whether the appellant 
has disclosed any grounds to entitle him 
to get the indulgence he seeks from us. 
The answer to this question must be in 
the negative: for, no reasons whatever 
have been brought to our notice which 
should rightly induce us to allow the ap- 
pellant any extension of the time pre- 
scribed under the Rules. The memoran- 
dum of appeal does not contain any such 
Teasons nor are thev contained in the affi- 
davit. We are, therefore of the opinion 
that assuming that we have the power to 


extend the period prescribed under R. 778. 


in an appropriate case. no reasons have 
been adduced in the present case to in- 
duce us to grant anv such extension.” 

3. The next case on the point is 
an unreported case — Girdhariv. Shivna- 
Tain, Civil Misc. Appeal No. 39 of 1962 


‘decided on 29-9-1962 (Rai). In that case 


an application for amendment of the peti- 
tion had been rejected by the learned Dis- 
trict Judge and a miscellaneous appeal 
had been filed. The case was not decided 
bv the lower court on the ground that no 
affidavit was ‘filed in support of their ob- 
jections by the respondents in accordance 
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with the High Court Rules. Mv atten- 
-tion was, however. drawn to this fact 


_ while deciding that case and the following , 


' observation was made by me:— 


“It appears from the record that the 

respondents did not file an affidavit in 
support of their obiections in accordance 
with the rules framed by the High Court. 
They should be permitted to file an affi-~ 
davit now.”. 
The implication of the above observations 
was that the period of fourteen days pre- 
scribed for filing the affidavit under 
Rule 778 was not mandatory. ` 


4. The above decision was follow- 
ed in Praveen Kumar v. Shvamdasii, 
Civil Revn. No. 351 of 1971 decided ` on 
8-12-1971 (Rai). In that case the caveat 
was dismissed on the ground that an affi- 
davit was not filed within fourteen davs 
as required by Rule 778 of the High Court 
Rules. An affidavt was filed subsequently 

and it was prayed that the delay in filing 
oe may be condoned. The delay was con- 
one 


5. The next case in which this 
point directly arose was Gangadas_ v. 
Moolchand ILR (1971) 21 Rai 4. In that 
case it was observed as follows:— 


“A reading of Rule 780 goes to show 
that the filing of an affidavit is manda- 
tory but the period of 14 davs prescribed 
under Rule 778 is not mandatory. The 
consequence of not filing an affidavit is 
given in-Rule 780. There is no mention 
of the period in that Rule’ The affidavit 
is to be filed in compliance with the 
Rule 778 no doubt. Stress has been laid on 
filing the affidavit and penaltv has been 
provided for not filing the affidavit at all. 

_ If the filing of the affidavit within 14 
days had been intended to be mandatory, 
then Rule 780 would have run as 
follows:— 

‘Where the caveator fails to file anv 
affidavit in support of his caveat in com- 


pliance with Rule 778 within 14 avs of . 


the caveat being lodged & c. & e? 


_In the two cases before this Court re- 
vision applications were filed against the 
orders discharging the caveats for not fil- 
ing affidavits. In these revision applica- 
tions stay orders were passed staying pro- 
ceedings in the trial Court. Before these 
affidavits were considered bv the trial 
Court, orders staving the further proceed- 
ings were issued by this Court. 


6. It will be for the trial Court to 
decide whether or not the fact that the 
above rules which have been made appli- 
cable to the subordinate Courts have not 
been incorporated in the General Rules 
(Civil) 1952 is sufficient to accept the affi- 
davits which have now been filed after 
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“Jeaflet. 


A.L R. 


, the presentation of the present revision 


applications. 

7. The trial Court should consider 
whether it would be just to deprive the 
caveator of his permanent rights. if anv. 
on account of the failure of his lawyer 
to be conversant with the rules in a direc- 
tory matter. Proceedings for grant of pro~ 
bate or letters of administration are pro~ 
ceedings in rem and the findings in thesa 
proceedings are binding on the parties in 


+ all subsequent litigation about the pro- 


perty. 

The above two aspects of the matter 
were not brought to the notice of the Divi- 
sion Bench in Kalyan Singh’s case, 1961 
Rai LW 143. 

8. No order has vet been passed oni 
those affidavits. Further, under Sec. -299 
of the Succession Act every order passed 
by the District Judge is appealable. The 
present revision applications are, there- 
fore, not maintainable. They are accord- 
ingly dismissed. ; 

9. The trial Court is directed ` to 
hear both parties and pass orders on the 
affidavits which have now been filed in 
support of the caveats in the light of the 
observations made above. 


Applications dismissed. 
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_ Nemichand, Appellant v. Khemrai. 
Respondent. 

Second Appeal No. 430 of 1966. -D/« 
15-12-1972, against, judgment of Lehar 
ree Mehta, Dist. J. Jodhpur D/- 11-3- 

Index Note:— (A) Torts — Defama- ` 
tion — Unless publication of a defamatory 
matter is proved. no action for damages 
lies merely on ground of printing the 
matter. (Para 7) 


Brief Note:— (A) Publication or com- 
munication to others, of a defamatory 
matter is an essential ingredient of de- 
famation. Thus. mere act of printing de- 
famatory matter does not come within the 
mischief of the term ‘defamation.’ (1948) 
N. I. 29, Distinguished ° (Parag 6, 7. 11) 


Cases referred: Chronological Paras 
1948 N. I. 29. Eglantine Inn Ltd. : 
v. Smith 7.8 


M. L. Calla; for Appellant. 


JUDGMENT:— This is a defendant’s 
second appeal arising out of a suit for 
damages for publishing a defamatory 
Since none of the ' respondents 
has appeared in spite of service. I have 
heard the appeal ex parte. 
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2. The suit was for Rs. 2,100/- and 
out of the five defendants impleaded in 
the suit a decree for Rs. 500/- was passed 
only against defendant No. 5 Nemichand 
who is alleged to have printed the leaflet 
in question. 
defendant No. 5 filed appeals in the Court 


of the District Judge, Jodhpur who dis- ` 


missed the plaintiffs appeal as having 
abated but upheld the decree for Rs. 500/- 
against defendant No. 5 who has come in 
Second appeal to this Court. ` 

3. The plaintiffs case is that on 
filth June, 1961 the defendants Nos. f to 
4, namely, Ramdas, Laxminarain Bagii. 
who is now dead and is represented by 
his son Gutji respondent No. 4, and So- 
hanraj convened a meeting at Kabootron 
ka chok Jodhpur which was presided over 
by defendant No. 3 Bagii and speeches 
were delivered by defendants I, 2 and 4 
in which wild imputations were made 
against the plaintiff for molesting women. 
extracting monev bv unlawful means and 
remaining absent from duty from the rail- 
way workshop. It was further alleged 
that the gist of these speeches was vot 
printed by defendants 1 and: 2, namelv 
Ramdas and Laxminarain in the National 

rinters Press owned by defendant No.5 
Nemichand and the printed leaflets were 
subsequently distributed at various places 
with the result that the plaintiff was sus- 
pended from service and his reputation 
Was greatly impaired. 

4. The defendant No. 5 Nemichand 
în a separate written statement filed by 
him admitted the printing of leaflet Ex. 1 
by him but contended that even though 
it was printed by him at the instance of 
defendant Bagii he was not in any way 
responsible for its Publication. 

5. The learned District Judge has 


come to the conclusion that there is ab« ' 


solutely no evidence on record to show 
that the appellant (defendant No. 5) 
Nemichand had published the leaflet in 
question. He also held that the appellant 
Nemichand would not be liable for pay- 
ment of anv damages unless it is establish 
ed that he had published the defamatorv 
matter. 


6. It is well established that ‘de- 
famation’ is publication of defamatorv 


matter and publication of de= 
famatory matter is the communi- 
cation thereof by one person to 
others, neither of such persons being 


the person of whom the matter is defama- 
tory. Such communication is effected by 
any act. which conveys the defamatory 
meaning of the matter. to the person to 
whom it is communicated. It is not the 
matter but its publication which causes 
the injury. It has been held time and 
again that unpublished defamatory matter 
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is as little amenable to civil process as 
published’ undefamatory matter. The 


. essence of the wrong is the diminution of 


the good opinion of others and not the out- 
rage orinsult tothe dignity or feelings of 
the person vilified. Lord Halsbury says at 
Page 6 of the Halsbury’s Laws of England, 
3rd Edition, Volume 24:— 

“A defamatory statement is a  state- 
ment which, if published of and concerning 
a person is calculated to lower him in the 
estimation of right-thinking men or causes 
him to be shunned or avoided or to ex- 
Pose him to hatred. contempt or ridicule 
or to convey an imputation on him, dis- 
paraging or injurious to him in his office, 
profession, calling, trade or business. It 
follows, therefore. that every thing print- 
ed or written, which reflects on the cha- 
racter of another and published without 
lawful justification or excuse, is a libel. 
Thus publication is an essential ingredient 
in the case of a libel.” 

7. The learned District Judge has, 
therefore rightly come to the conclusion 
that mere printing of a defamatory state- 
ment is not actionable. There must be 
publication of such objectionable litera- 
ture and unless publication is proved. 
the plaintiff cannot sue the printer ‘for 
damages. In spite of having come to this 
correct conclusion on the question of law, 
the learned District Judge, however. held 
that since the appellant did not adduce 
any evidence. so much so that he even re~ 
frained from coming himself in the wit- . 
ness box it may be presumed that he had 
also a hand in its publication. In arriving 
at this finding the learned Judge. placed 
reliance on Eglantine Inn Ltd. v. Smith 
1948 N. I. 29 and held that the present 
casé was almost identical to the facts of 
the ruling referred to above and auoted 
at page 308 of the Law of Torts, Fourth 
Edition by Harry Street. 

8. The text of the case has not 
been made available to me but I find the 
following observations at page 308 of the 
book: — ; 

“A decision at first instance in Nort- 
hern Ireland has held that a printer does’ 
not. by the very act of handing back in a 
parcel the printed handbills to the cus- 
tomer-author, publish the handbills. 10 
Eglantine Inn Ltd. v. Smith, (1948) N I 
29. (the printer was. nevertheless held 
jointly liable for the subsequent distribu- 
tion of the handbills by the author’s 
agents).” 

9. Now in the present case. it is 
important to note that the trial Court has 
come to the conclusion that the distribu- 
tion ef leaflet in question bv defendants 
Nos. 1 and 2 was not proved. Thus. the 
authority relied upon by the learned Dis- 
trict Judge can easily be distinguished on 
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the ground that in that authoritv the sub- 
sequent distribution of handbills by the 
author’s agents was proved: whereas in 
` the present case there is no such proof. 


10. In this connection reference 
mav also be usefully made to the follow- 
ing observations in the same book . by 
Harry Street (at page 309):— 
i “Difficulties of proving publication 
are eased bv certain rebuttable presump- 
tions. Proof of’broper addressing and 
posting of a letter gives rise fo a presump- 
tion of publication to the addressee, and 
a post card and a telegram (but not an un~ 
sealed letter) are presumed to have been 
published to post office officials. On the 
other hand, where the defendant handed 
to X a folded unsealed letter which he, 
without reading or showing to others, 
handed to the plaintiff there was held te 
be no publication.” 


1. In the present case. all that we 
have’on the record against defendant No.3 
is that he printed the impugned leaflet 
at the instance of defendant No. 3 Bagii 
and handed over the printed matter to 
him. This act of the defendant-appellant, 
bv itself. does not come within the mis- 
chief of the term “defamation” as explain- 
ed above. ; 

12. The result is that I allow this 
appeal, set aside the judgments and decrees 
of the courts below and dismiss the plain- 
tiff’s suit in toto. There will be no order 


as to costs. 
Appeal allowed. 
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Union of India and others. Appellants 
v. Gem Palace, Jaipur and others, Res- 
pondents. ` 

Civil Spl. Appeals Nos. 121, 122 and 
123 of 1970. D/- 4-12-1972 against Judg- 
ment of this Court reported in AIR 1970 
Rai 225. 

Index Note:— (A) Constitution of 
India, Article 141 — Precedent — High 
Court cannot re-examine even from a 
different angle validity of a provision up- 
held by the Supreme Court (X-Ref:— 
Gold Control Act (1968), Section 6 (1) ). 


Brief Note:-— (A) The validity of Sec- 
tion 6 of the Gold Control Act (1968) 
which was upheld by the Supreme Court 
cannot be re-examined by .High Court 
even from an angle not examined by the 
Supreme Court AIR 1968 All 100 and AIR 
1970 SC 1002 Relied on. (Para 5) 

Index Note:— (B) Gold Control Act 
{1988}. Section 6 (1) — Constitutional 


CQ/CQ/B4/73/GKC 


Union of India v. Gem Palace (Beri J.) - 


ALR. 


validity. (X-Ref:— Constitution of India 
Article 14). 

Brief Note:— (B) Section 6 (1) does 
not suffer from the vice of discrimination 
under Article 14. It provides sufficient 
guidelines to the administration to call for 
the return of the books from the pawner. 


(Para 6) 
Cases Referred: Chronological Paras 


- AIR 1971 SC 1170 = (1972) 1 SCJ 


224, Badri Prasad v. Collector of 
Central Excise 
AIR 1970 SC 1002 = (1970) 2 SCC 
267, Ballabhdas Mathuradas Lakhani 
v. Municipal Committee, Malka- 


pur 
AIR 1970 SC 1453 = (1970) 1 SCR 
479, Harakchand Ratanchand Banthia 


v. Union of India 1, 6 

AIR 1968 All 100 = 1968 Cri LJ - 
281. Ram Manohar Lohia v. State 2,5 
M. M. Vyas, for Appellants; D. P. 


Gupta, for Respondents. 


BERI J.:— The validity of the Gold 
Contro] Act, 1968 (Act No. 45 1968) was 
challenged by means of a group of 150 
writ petitions before a learned Single 
Judge of this Court on diverse grounds. 
These petitions were resisted by the Unien 
of India and the learned Single Judga by 
his judgment dated the 4th of December. 
1969 in view of the decision of the 
Supreme Court in Harakchand Ratan- 
chand Banthia v. Union of India. AIR 1976 
SC 1453. repelled all attacks except one 
against Section 6 (1) of the Act and held. 
that this part alone was unconstitutional 
because no guideline was provided there~ 
in. Union of India has preferred’ three 
appeals against that judgment which can 
be disvosed of, together. 


2. Mr. Vyas, learned counsel for 
the appellants, invited our attention to 
Badri Prasad v. Collector, Central Ex- 
cise, AIR 1972 SC 1170 a decision which 
was rendered subsequent to the decision 
challenged in these appeals and urged that 
Section 6 was specifically challenged in 
this case and their Lordships in Para 17 
of the judgment have held it to be valid. 
On this authority it was contended that 
Section 6 has been declared not to be un~ 
constitutional by the Supreme Court. 
What their Lordships of the Supreme 
Court have laid down is the law for the 
land under Article 141 of the Constitu- 
tion of India. added the learned counsel. 
He further urged that even if a varticular 
aspect of attack was not madé against the 
validity of a provision of law. but the 
provision was considered and declared by 
the Supreme Court to be valid it cannot 
be questioned before the Hish Court from 
another angle and he placed reliance en 
Ram Manohar Lohia v. State of 
AIR 1968 All 100 at p.106 & Ballabhdas 
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Mathuradas Lakhani v. Municipal Com- 
mittee Malkapur, AIR 1970 SC 1002 at 
p. 1003. : g 

3. Mr. D. P. Gupta, learned coun- 
sel for the respondents. urged that Sec- 
tion 6 has been declared to be invalid bv 
the learned Single Judge on the ground 
that it confers a naked power on the Ad- 
ministrator to call for the return of the 
books from any pawner without there being 
any indication in the provisionas to.who 
amongst them'could be called to furnish 
accounts. This attack was not considered 
by their Lordships of the Supreme Court 
and is still open to challenge in these ap- 
peals. His néxt submission was that out 
of 150 petitions appeals have been pre- 
ferred onlv in three and therefore, the law 
declared by the learned Single Judge re- 
garding Section 6 will be binding in the 
State of Rajasthan against the Union of 
India. 

4. It will be appropriate at this 
stage to recall Section 6. which is tha 
target of attack. It reads— 


“6. Power of Administrator to call 
for returns as to receipt of sale of hypo- 
thecated gold. 

(1) The Administrator mav, if he is 
of opinion that it is necessary in the 
public interest so. to do. reauire any per- 
son .who lends or advances money on the 
hypothecation, pledge, mortgage or charge 
of any article or ornament to make to him 
in such form and within such time as may 
be specified a return as to the receipt. 
delivery or sale of such article or orna- 
ment and as to the persons from whom 
they were received or as the case may be, 
to whom thev were delivered or sold. 


(2) The Administrator mav. by order 
authorise any Gold Control Officer to exa- 
mine the accounts relating to the receipt, 
delivery or sale of any gold, of anv person 
who advances anv money on the hvpo- 


_ thecation, pledge. mortgage or charge of 


any article or ornament. and if any gold 
fs found in the possession of such person 
which is not entered in such accounts or 
which is in excess of the quantity shown 
in such accounts and which is not other- 
wise accounted for to the satisfaction of 
such officer, such gold shall be deemed to 
bein the possession of such nerson in con- 
travention of the provisions of the Act.” 

Their Lordshivs of the Supreme Court 
examined whether the demand of a re- 
turn under Section 6 (1) was a reasonable 
restriction under Article 19. They held 
that asking for the return in terms of 
Section 6 was not unreasonable by wav 
of a restriction in carrying on the trade 
of money lending or hvnothecation. Mr. 
Gupta’s grievance is that their Lordships 
ef the Supreme Court did not consider 
the precise attack which he is levelling 
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against the validity of Section 6 (1), 
namely, that there is no guideline and 
no criterion provided in the statute to 
distinguish between persons from whom 
such return shall be called. The power 
thus conferred on the Administrator. he 
stressed, is naked arbitrary and unbridl- 
ed. Let us recall the observations of 
their Lordships in Badri Prasad’s case. AIR 
1971 SC 1170:— ~ 

“Mr. Daphtary. learned counsel ap- 
Pearing in support of Writ Petitions 24 
and 287 of 1970 limited his challenge 
mainly to Sections 6, 8 and 16 of the Act 
and attempted to show that compliance 
with all the conditions in form GS III 
prescribed under Rule 4 of the Act was 
almost an impossibility. The first aues- 
tion to be considered is, whether there is 
any thing in the Act or the rules regard- 
ing the filling up of the form GS III 
which constituted an unreasonable res- 
triction on the part of a Pawn-broker to 
hold, acauire or dispose of property or 
carrying on his business of monev lend- 
ing unreasonable within the meaning of 
Article 19 (1) (f) and (g) of the Constitu- 
tion not saved by sub~clauses (5) and (6) 
thereof. In our view no exception can 
be taken to the provisions of the Act to 
which our attention was drawn bv learn- 
ed counsel for the purpose on this score. 
If smuggling of gold into the country is 
to be checked by the prevention of the 
conversion of smuggled gold into gold 
articles or ornaments there is no unrea- 
sonableness in the State calling upon all 
pawn brokers and persons who take’ 
pledges or hypothecation of ornaments to 
furnish declarations so that the Admin- 
istrator andthe Gold Control Officer may 
keep an eve on the activities of such per- 
sons and if necessary at any point of 
time, ask for a return in terms of S. 6 
and satisfy himself about the légalitv of 
his acts by inspecting his accounts. It 
would not be difficult for anybodv carry- 
ing on or wanting to carry on business 
lawfully to insist on the pawner produc- 
ing the copy of the declaration in his pos- 
session given to him after authentication 
by the Gold Control Officer in terms of 
sub-section (8) of Section 16 in order to 
satisfy himself that there is no contra- 
vention of the Act.” 


5e There is considerable force in 
the contention of Mr. Vyas that if Sec- 
tion 6 has been held to be valid on the 
touchstone of Article 19 and declared by 
the Supreme Court to be valid now 
it is not open to this Court to re-examine 
the validity of the question. This is the 
view that their Lordships of the Supreme 
Court themselves took in Ballabhdas’s case 
AIR 1970-SC 1002. The Allahabad High 
Court in Ram Manohar Lohia’s case AIR 
1968 SC 100 has cited numerous decisions 
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in its judgment showing that it did not 
matter if some facets of the attack were 
not even examined by the Supreme 
‘Court. We see no reason or justification 
for taking:a different view. Once the 
validity of Section 6 which was challeng~ 
ed and upheld by the Supreme Court it 
isnot opento us to re-examine the matter 
from another angle. 


6. However we would like to 
_ add a few reasons for upholding the vali- 
dity of Section 6 (1) of the Act precisely 
in the light of the arguments urged before 
us. The.power under Section 6 is con< 
ferred on the Administrator the highest 
functionary created under the Act in 
question to call for the return of the 
receipt, delivery or sale of hvnothecated. 
pledged or mortgaged or charged articles 
made of gold. But he can do so only if 
the public interest so requires him to do. 
The learned Single Judge was persuad~- 
ed to hold Section 6 (1) ultra vires because 
in Harakchand’s case AIR 1970 SC 1453 
their Lordships of the Supreme Court 
Had declared Section 27 (6) (g) to be 
ultra vires because the words emploved 
- therein were that a licence could be 
refused to an applicant on the ground 
of “public interest.” Their Lordships held 
that there being no guideline provided 
or objective standards afforded this pro- 
vision was ultra vires, The expression 
‘public interest? is a well known term in 
the field of law and has been emploved 
in a number of statutes. It derives its 
colour from the obiects of the statute 
wherein it is emploved and in the context 
where it occurs. The preamble of a 
statute can be pressed into service to 
ascertain the obiects of a statute. Laws 
are enacted to attain certain ends. In the 


case before us while recognising the un- 


disputed love for gold in India both as 
an article of adornment and investment 
and after taking into account our meagre 
production thereof and with the know- 
ledge of a widespread smuggling from 
varying channels corrupting the economy 
of the countrv and thereby denuding our 
precious foreign exchange. the Gold Con- 
trol Act was brought on the statute book. 
The malleability of the vellow metal 
helps in changing its shape fast. Its ac- 
cepted value facilitates easy change of 
hands. In order therefore. to ascertain 
who holds gold and how much‘at a siven 
point of time Section 16 reauires certain 
declarations to ‘be made to the authority 
created under the Act. Section 10 pro- 
vides a restriction that loans shall not be 
obtained ‘on hvpothecation of primary 
gold or undeclared gold. A machinery 
has been provided to make an assessment 
as far as possible‘at a given point of time 
of the existence of gold so that additions 
thereto by the process of smuggling may 
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be capable of being detected and penas 
lised. What Section 6 (1) seeks to do is 
to ascertain by wav of information from 
persons engaged in the trade of keeping 
gold or gold ornaments hypothecated with 
them for advancing loans. This is collect~ 
ing data in their dealings in gold. The 
criterion is public interest. This expres~ 
sion as we have already noticed is capable 
of a definite meaning when used in this 
context. Public interest is not the curios 
sity of the Administrator as an individual 
but his anxiety to ascertain the exten? 
of transactions by way of hvnothecation 
mortgage, charge, etc. from people ad= 
vancing loans on the securitv of gold or 
gold ornaments. Public interest in this 
context would be regulated bya desire on 
the part of the Administrator to check up 
inter alia the correctness of the returns 
submitted under Section 16 or Section 10 
of the Act. This is indeed a perfectly 
legitimate guideline which is implied in 
the very language of the provisions of the 
Act and we are unable to characterise if 
as a naked power. We are. therefore unable 
to agree with the learned Single Judge 
that Sec. 6 (1) suffers from the vice of 
discrimination under Article 14 of the 
Constitution because it provides no 
guideline and we set aside this iudement 
and accept these appeals. 

7. -One more argument might be 
noticed before we part with the case: Mr. 
Gupta says-~that in 147 writ petitions the . 
judgments of which have not been ap- 
pealed against. the law was declared by 
the Single Judge that Section 6 (1) is 
void. On the principle of res judicata 
this argument fails on the ground because 
parties are different. So far as the decla- 
ration of law is concerned the law 
declared by a Division Bench will prevail 
over the one declared by a Single Judge. 


8. The result is that these appeals 
succeed and the judgment of the learned 
Single Judge is set aside. There will be 
no order as to costs. 

Appeals allowed. 
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Jugal Kishore. Appellant v. Statè of 

Rajasthan and others, Respondents. 
Special Appeal No. 395 of 1972. DJ- 

20-1-1973 against judgment of Single. J. 

of this Court, D/-18-4-72. 

Index Note:— (A) Rajasthan Tenancy 
Act (3 of 1955), Section 15A (as inserted 
by Raj. Act VI of 1958) — Section does 
not contravene Art. 31 (3) and Art. 314 
(1) of the Constitution — Said section is 
saved by comprehensive protection pro- 
vided by Art. 31B. (Para 16) 
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Index Note :— (B) Interpretation of 
Statutes — Punctuation marks — Value 
of. 

Brife Note :— (B) Punctuation is a 
Minor element in construction of a sta- 
tute. When however a statute is carefully 
punctuated and there is doubt about its 
meaning due weight has to be ‘given to 
punctuation marks. True, punctuation has 
its uses in some cases but it certainly 
cannot be regarded as a controlling ele 
ment and cannot be allowed to control the 
plain meaning of a text, Commas indis- 
criminately put have no significance. ATR 
11952 SC 369: AIR 1960 Mys 326: AIR 
1929 PC 69; AIR 1931 All 154 Foll. 

(Paras 16, 17) 

Index Note:— (C) Rajasthan Tenancy 
Act (3 of 1955). S. 15A (as introduced by 
Raj. Act VI of 1958) —- Constitutional 
validity. ; 

Brief Note :— (C) Rajasthan Tenancy 
(Amendment) Act (VI of 1958) does not 
offend against Article 254, Section 15A 
introduced by that Act does not have the 
effect of acquiring property. It only pro- 
hibits certain persons from acauiring 
Khatedari rights in property. 

As Section 15A does not amount to 
acquisition of property question of its 
conflict with the Central Land Acauisi~ 
tion Act 1894 does not arise at all. ~ 

(Para 19) 

Index Note :— (D) Rajasthan Tenancy 
‘Act (3 of 1955), Section 15A (ag inserted 
by Raj. Act VI of 1958) — Persons 
admitted to tenancy by erstwhile Jahagir- 
dars — Neither unauthorised occupants 
nor trespassers —- Were temporary lease- 
holders — Their possession was juridical. 

(Paras 27, 28) 

Index Note :— (E) Rajasthan Coloni- 
sation Act (27 of 1954), S. 22 — Section is 
ultra vires of Arts. 14 & 19 (1) (f) of the 
Constitution — Power conferred bv the 
section is unguided, absolutely discri- 
minatory and violative of right of equa- 
lity guaranteed by Art. 14. AIR 1973 Rai 
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M. B. L. Bhargava. Marudbur Mridul, 
Singhvi. Guru 
Prakash. R. L. Purohit. B. R. Arora and 
C. D. Mundhra, for Petitioners; G. C. 
Kasliwal former Advocate General. for 
Respondents. 

BERI J. :— This appeal and other 

285 appeals detailed in Schedule ‘A’ 
under Section 18 of the Raiasthan High’ 
Court Ordinance are directed against the 
judgment of the learned single Judge of 
this court .dated 18-4-1972 wherebv he 
dismissed the writ petitions of the ap- 
pellants holding that they never acquired 
any khatedari rights in the agricultural 
holdings in dispute. 
Te D The circumstances which it is 
necessary to notice for the disposal of 
these appeals briefly stated, are these: In 
the erstwhile State of Bikaner there were 
two Jagirs called Chhattargarh and Satta- 
sar. Under the Rajasthan Land Reforms 
and Resumption of Jagirs Act (Act VI of 
1952) these Jagirs were resumed on 1-7< 
1954 and 15-8-1954 respectively: It is 
alleged by the petitioners-appellants that 
prior to the resumption the Jagirdars had 
admitted them as tenants in their res- 
pective agricultural holdings on the rates 
of rent prevailing in the former State ‘of 
Bikaner. Aftet resumovtiori the appellants 
contend that the State of Raiasthan 
entered the appellants’ names in the 
Revenue Record — Dhalbanch — and 
continued to collect rents from them. 


3. On October 13, .1955 the Raja- 
sthan Tenancy Act. 1955 (hereinafter 
called “the Tenancy Act’) came into 
force. Under Section 15 thereof any per- 
son who was, a tenant became a Khate- 
dar tenant entitled to the rights under 
the Tenancy Act and the appellants claim 
that thev acauired such rights. On March 
17, 1958 however, section I5A was added 
to the Tenancy Act and it ordained that 
no Khatedari rights would ever be deem=- 
ed -to have accrued to any occupant of 
land in the Rajasthan Caral Area on any 
terms whatsoever notwithstanding any~ 
thing contained in anv law or document 
or in the Act and such lands shall be 
deemed to have been let out only tem 


i 


- 


y 
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porarily. Section 15A was clearly retros- 
pective. 


4. Some of the tenants of the 
former Bikaner State challenged the 
validity of Section 15A of the Tenancy 
Act before this Court and by its judg- 
ment dated 18-7-1962 it declared (Jassu- 
ram v. State. AIR 1963 Rai 72) that the 
Khatedari rights under S. 15 amounted 
to property which belonged to the peti-. 
tioner and an acquisition of those rights 
under Section 15A offended Article 31 
(2) of the Constitution and was ultra 
vires. 


5. Bv the 17th Amendment Act 
1964 of the Constitution, which came into 
force on the 20th June. 1964. the Tenancy 


Act was included as item No. 55 (with 


an Explanation added thereto) in the 9th 
Schedule of the Constitution which in- 
clusions imparted the Act an immunity 
from attack under Article 31-B of the 
Constitution. 


6. The State of Raiasthan began 
to treat the appellants as unauthorised 
occupants and the authorities issued notices 
to some of the appellants under Sec. 91 
of the Rajasthan Land Revenue Act 
(hereinafter called “the Revenue Act”) 
and ordéred the attachment of appellants’ 
crop under Sections 22-24 of the Raia- 
sthan Colonization Act (hereinafter call- 
ed “the Colonization Act”). 


1. The appellants contested the 
action of the State of Rajasthan and the 
Colonization Authorities, the eight res- 
pondents named in the writ petitions 
under Articles 226 and 227 of the Consti- 
tution of India inter alia on the grounds 
that the appellants were Khatedar tenants 
and could not be described as unauthoris- 
ed occupants: that thev became Khatedar 
tenants prior to the enactment of S. 15A 
of the Tenancy Act that Section 15A con- 
travenes Article 31 and 2nd proviso of 
Article 31A (1) because it does not pro- 
vide any compensation much less com- 
pensation at the rate of market value: 
that the obiect of taking away the lands 
from the appellants was not a public 
purpose because the said lands were being 
sold at exorbitant prices and, therefore, 
an appropriate writ may be issued auash- 
ing the orders of the Deputy Commis- 
sioner Colonization and restraining the 
respondents from interfering with the ap- 
pellants’ possession and their standing 
ereps. 


g. The State of Rajasthan con- 
fested the appellants’ writ petitions saving 
that till the formation of the State of 
Raiasthan there were only proposals for 
the Rajasthan Canal Proiect but in or 
about the vear 1957 the Project was sanc- 
tioned and it began to take shape. As soon 
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as the word went round people began to 
scramble for land likely to be benefited 
by the Canal. In this great rush for lands 
means fair and foul, were not spared to 
grab land. The Jagirdars in the area 
found it a God-sent opportunity to mint 
money, and by large scale manipulations 
admitted people to tenancy from back 
dates. Most of the petitioners were not 
cultivators and they lived as far awav 
from lands in auestion as 200 kilometres 
and some of them were millionaires who 
had nothing to do with cultivation as 
such, Documents were manufactured to 
show that the petitioners-appellants were 
admitted to tenancy prior to the coming 
Into force of the Tenancy Act. The State 
further said that ATR 1963 Rai 72 was 
covered by the Constitution (17th Amend- 
ment) Act, 1964 and the whole of the Ten- 


-ancy Act was included in the Ninth Sche- 


duleas Item No.55 and Art. 31-B set at 
naught the effect of the judgment in Jassu- 
ram’s case aSit made provisionsin respect 
of any judgment, decree ororderof anv 
court or tribunal to the contrary with a non 
obstante clause. Article 31B makes a spe- 
cia] provision in respect of the Acts and 
Regulations specified in the Ninth Sche- 
dule. It declares that none of these Acts 
or any of the provisions. thereof shall be 
deemed to be void or ever tò have become 
void on the ground that such Act or 
Regulation or provision being inconsis~= 
tent with or taking away or abridging 
anv of the rights conferred bv anv provi- 
sions contained in Part III of the Consti- 
tution. : 

9. Before the learned Single Judge 
an argument was raised that Section 15A 
of the Tenancy Act could be declared as 
unconstitutional or void being violative 
of Article 31-A (1) or 19 (1) (£) and 31B 
of the Constitution despite the amend- 
ment, of the Ninth Schedule of the Con- 
stitution of India by the Constitution 
(17th Amendment) Act, 1964. The learned 
Single Judge felt that the auestion raised 
was of great importance as it was likely 
to have a bearing on the validity of other 
laws and he, therefore. referred it to a 
larger Bench. The question came to be 
considered before the Full Bench. Jagat 
Narayan C. J. speaking for the Bench 
held on the basis of State of Maharashtra 
v. Madhavrao AIR 1968 SC 1395 that if 
an Act is referred to bv its title it is in- 
tended to refer to that Act with all the 


. amendments made in it upto the date of 


the reference. It was also contended 
before the Full Bench that as Section 15A 
did not provide for the payment of compen- 
sation at market value for land included 
within the ceiling limit it was invalid in 
View of the explanation added to the 
Ninth Schedule. The Full Bench express- 
ed the view that Section 415A could not 


- that of a Ghair 
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become invalid on that account. The ex- 
planation itself laid down that any acaui- 
sition made under the Tenancy Act in con- 


’-travention of the second proviso to Cl. (i) 


of Art. 31-A shall be void to the extent 
of the contravention. Therefore only that 
acquisition to which the explanation ap- 
plied would become void and not the pro- 
visions contained in S. 15A. 


10. After the decision by the Full 
Bench the matter was argued before the 
learned Single Judge and he bv his judg- 
ment dated 18th April, 1972 held that he 
was not’ prepared to decide the contro- 
versial facts in the exerciseof his extra- 
ordinary jurisdiction whether the Girda~ 
waries or other records were manipulat- 
ed as alleged by the State of Raiasthan. 
He also held that the protection provided 
by Article 31B of the Constitution enures 
for the benefit of all the amendments to 
the enactments mentioned in the Ninth 
Schedule. The learned Single Judge fur- 
ther held that the provisions of Sec- 
tion 15-A merely said that any lease, 
patta or other document in regard to the 
land situate in the Rajasthan Canal Area 
if leased out on any terms whatsoever 
shall be deemed to have been let out 
temporarily within the meaning of 
the proviso to the sub-section (i) 
of Section 15 of the Tenancy Act 
and no khatedari right shall accrue oF 
shall be deemed ever to have accrued in 
any such land. This provision in the 
opinion of the learned Single Judge did not 
amount to any acquisition of khatedari 
rights because none ever accrued to the 
appellants. Keeping in mind the distinction 
between the expressions acauisition by 
the State ofany estate or the extinguish- 
ment or modification of anv such right as 
used in Article 31-A the learned Judge 
held that on account of the operation of 
Section 15-A of the Tenancy Act, the 
State of Rajasthan did not acquire anv 
khatedari rights of the tenant and the 
same did not vest in the State and it was 
only a case of extinguishment or modifica- 
tion of certain rights of tenancy in the 
lands. The learned’ Single Judge express- 
ed himself thus: 


“The effect of Section 15-A, is that 


after it was introduced in the Tenancy: 


Act it shall be taken that no tenant in 
the Rajasthan Canal area ever acauired 
Khatedari rights in the lands held by him 
as tenant as it clearly speaks that no 
such rishts shall be deemed ever to have 
accrued to him in anv land leased out to 
him in that area. The position of the 
tenant in Rajasthan Canal Area - after 
Sec. 15-A was enacted was reduced to 
Khatedar tenant from 
15th October. 1955. when the Raiasthan 
Tenancy Act came into force as this pro- 
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vision of the law wasapplied with retros- 
pective effect and therefore it shall be 
taken that khatedari rights never accrued 
to the tenants in Rajasthan Canal area 
by virtue of Section 15 of the Rajasthan 
Tenancy Act, and the . tenants never 
became Khatedar tenants and their status 
notwithstanding Section 15 of the Act 
remained as that of Ghair Khatedar 


tenants”. 
Because the legislature had power to 
enact any statute with retrospective 


effect in the ultimate analvsis he found 
that the petitioners held lands by virtue’ 
of Section I5A as temporary lessees only 
in the capacity of Ghair Khatedar tenants. 


11. In regard to the lack of the 
assent of the President repelling the 
argument of the learned Advocate 
General that Article 31B immunised Sec- 
tion 15A from an attack on the ground 
of non-compliance with Article 31 (3) of 
the Constitution the learned Single Judge 
held that no sanction was necessary 
because Section 15A did’ not relate to 
the question of acquisition of land as en- 
visaged by Article 31 (3) of the Consti- 
tution, 

12. As to the argument that the. 
parent Act had received the assent of the 
President and, therefore. the amendment 
also needed it, the learned Single Judge 
held that as the amendment did not 
introduce any material change in the 
Tenancy Act the amendment did not call 
for any assent of the President. While 
dismissing the petitions of the appellants 
the learned Single Judge held that because 
thev were cultivating the lands under 
the interim orders issued from time to 
time by the Court and as the petitioners . 
had given an undertaking that they would 
hand over the lands to the State Govern- 
ment with standing crop if thev did net 
succeed, the learned Single Judge did 
not strictly insist on this condition 
because the petitioners had been paving 
land revenue to the State Government 
and they would have to pav for the 
period during which they cultivated the 
lands under the interim orders of this 
Court he held that dictates of iustice 
required that the petitioners should be 
ordered to handover the lands soon after 
oe standing crop was harvested by 

em. 


13. We have heard M/s. B. L. 
Purohit, M. Mridul and M. B. L. Bhar 
gåva on behalf of the appellants. Because - 
the arguments turn on common points 
it will be convenient to discuss the argu 
ments under convenient heads. 


14. The principal attack, against 
the validity of Sec. 15A of the Tenancy 
Act was that the Rajasthan Tenancy ` 
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Amendment Act. 1958, being Act No. VI 
of 1958 and which received assent of the 
Governor on the 7th of March. 1958 and 
which introduced the section under chal- 
lenge was invalid because it did not 
receive the ‘assent of the President, 
firstly, as required under Article 31 (3) 
ef the. Constitution of India and secondly 
. as required by Article 31A (1) ist pro- 
viso and thirdly because under Article 254 
of the Constitution the Parliament was 
competent to enact the Land Acquisition 
Act and Section 15-A ran contrary to it 
and therefore unless the Rajasthan Act 
VI of 1958 received the assent of the Pre- 
sident under Art. 254 (2) it was invalid. 

15. Article 31-B of the Constitu- 
tion of India reads as under:— 

“31-B. Validation of certain hee and 
Regulations, — Without prejudice to the 
generality of the provisions contained in 


Article 31-A none of the Acts and Re-. 


gulations specified in the Ninth Schedule 
nor any of the provisions thereof shall be 
deemed to be void. or ever to have become 
void, on the ground that such Act, Re- 
gulation or provision is inconsistent with 
or takes away or abridges any of the 
rights conferred by, any provisions of 
this Part and notwithstanding any judg- 
ment, decree or order of any court or tri- 
bunal to the contrary. each of the said 
Acts and Regulations shall, subiect to- the 
Power of any competent Legislature to 
repeal or amend it. continue in force.” 

It would be necesSarv to recall the his- 
tory of Articles 31-A and 31-B for an ap- 
preciation of the import of this important 
Article. Let us borrow the lucid sum- 
ming up of their Lordships of- the 
Supreme Court on the. topic who while 
dealing with the background of this 
Article in Saiian Singh v. State of Raias- 
than, AIR 1965 SC 845 have observed:— 


“It is.a matter of general: knowledge 
that it became necessary to add these two 
provisions in the Constitution, because 
it was realised that legislative measures 
adopted by certain States for giving effect 
to the policy of agrarian reform which 
was accepted by the party in power had 
to face a serious challenge in the courts 
of law on the ground that thev contraven= 
ed the fundamental rights guaranteed to 
the citizens by Part III. These measures 
had been passed in Bihar. Uttar Pradesh 
and Madhya Pradesh and validitv was 
impeached in the High Courts in the said 
three States. The High Court of Patna 
held that the relevant Bihar legislation 
was unconstitutional, whilst the High 
Courts at Allahabad and Nagpur upheld 
the validity of the corresponding legisla- 
tive measures passed in Uttar Pradesh 
and’ Madhya Pradesh respectivelv. (See 
Kameshwar v. State of Bihar. AIR 1951 
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‘A. IR., 
Pat. 91 (SB) and Surya Pal v. U. P. Gov- 
` ernment, AIR 1951 All 674 (FB)) The 


parties aggrieved by these respective de- 
cisions had filed appeals by special leave 
before the Supreme CouUrt......s.sessersseruee 
It was at this stage that Parliament 
thought it necessary to avoid the delay 
which would necessarily have been involv~ 
ed in the finaf decision of the disputes 
pending before the Supreme Court and | 
introduced the relevant amendments ‘in 
the Constitution by adding Articles 31-A 
and 31-B. That was the first step taken 
bv Parliament to assist the process of 
legislation to bring about agrarian re- 
form by introducing Articles 31-A and 
31-B: 


The second step in the same direction 
was.taken by Parliamént in 1955 by 
amending Article 31-A by the Constitu- 
tion (Fourth Amendment) Act, 1955. The 
object of this amendment was to widen 
the scope of agrarian reform and to con~, 
fer on the legislative measures adopted “ 
in that behalf immunity from a possible 
attack that they contravened funda- 
mental rights of citizens. In other words, 
this amendment protected the legislative 
measures in respect of certain other items 
of agrarian and social welfare legislation, 
which affected the proprietary rights of 
Certain CitiZENS....ccccoeneeee At this time 19 
Acts were listed in Schedule 9, and they 
were thus effectively validated. One more 
Act was added to this list by the Amend- 
ment Act of 1955. so that as a result of the 


— 


second amendment, the Schedule contain“ - 


ed 20 Acts which were validated. 


It appears that notwithstanding these 
amendments. certain other legislative 
measures adopted by different States for 
the purpose of giving effect to the agrarian 
policy of the party in power. were effec« 
tively challenged.........006 


Thus, it would be seen that the 
genesis of the amendments made by Par- 
Hament in 1951 bv adding Articles 31-A 
and 31-B to the Constitution clearly is 
to assist the State Legislatures in this 
country to give effect to the economic 
policy in which the partv in power pas- 
sionately believes to bring about much 
needed agrarian reform. It is with the 
same object that the second amendment 
was made by Parliament in 1955, and as 
we have just. indicated. the: obiect under- 
lying the amendment made by the im- 
pugned Act is also the same. Parliament 
desires that agrarian reform in a broad 
and comprehensive sense must be intro- 
duced in the interests of a very large seca 
tion of Indian citizens who live in vill- 
ages and whose financial prospects are 
integrally connected with the pursuit of 
progressive agrarian policy. Thus. If the 
pith and substance test is applied to the 


1973 


amendment made bv the impugned Act. it 
would be clear that Parliament is seeking 
to amend fundamental rights solely with 
the obiect of removing any possible ob- 
stacle in the fulfilment of the socio-econo- 
mic policy in which the party in power 
believes. If that be so, the effect of the 
amendment on the area over which the 
High Court’s powers prescribed by Arti- 
cle 226 operate is incidental and in the 
present case can be described as of an 
insignificant order.” 


16. When analysed Article 31-B 
without shrinking the generalitv of the 
provisions contained in Article 31-A pro- 
vides that none of the Acts and Regula- 
tions specified in the Ninth Schedule 
shall be deemed to be void or.ever to have 
become void on the ground that anvone 
of them was (a) inconsistent with any 
provisions of Part III of the Constitution 
or (b) because it took away or abridged anv 
of the rights conferred by any provisions of 
this Part. In our view Article 31-B pro- 
tects all the Acts and Regulations speci- 
fied in the Ninth Schedule even if the pro- 
vision thereof is ‘inconsistent with anv 
provisions of this part’ or it ‘takes away 
or abridges any of the rights conferred by’ 
any provisions of this Part. The words “any 


‘Iprovisions of this Part” govern both the 


clauses separately. We, are persuaded to 


‘|this view because of the historical back- 


ground and the need to minimise the 
measures. of agrarian reforms from all 
possible attack. Our conclusion is strength- 
ened because the clause “or takes away 
or abridges any of the rights conferred 
by” is preceded and followed by commas. 
It was urged by Mr. Bhargava. -learned 
counsel] for some of the appellants, 
that punctuation must be ignored. He relied 


on Maharani -of Burdwan v. Murtunioy . 


Singh (1887) 14 Ind App 30 where .their 
Lordships observed that it was an error to 
rely on punctuation in construing the acts 
of the legislature. In Lewis Pugh Evans 
Pugh v. Ashutosh Sen, AIR 1929 PC 69 


their Lordships observed that commas 
Were no Part of the Statute. In Jupiter 
General Insurance Company Ltd. v. 


Abdul Aziz AIR 1923 Rang 185 the learn- 
ed Judges observed that it is not alwavs 
safe to rely on punctuation as a deciding 
factor in'a question of construction of a 
section. In Niaz Ahmad Khan v. Parsot- 


‘tam Chandra, AIR 1931 All 154 it-is ob- 


Served that punctudtion is no part of the 
statute and a Court of law is bound to in- 


_ ferpret the section without the commas 


inserted in the print. In Aswini Kumar 
v. Arbinda Bose, (AIR 1952 SC 369) their 
Lordships of the Supreme Court have held 
that punctuation is after all a minor ele- 
ment in the construction of a statute and 


very little attention is paid to it by En- 
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glish Courts. When a statute is carefully 
punctuated and there is doubt about its 


- meaning, a weight should undoubtedly be 


given to the punctuation. Punctuation may 
have its uses in some cases but it cannot 
certainly be regarded as a controlling ele- 
ment and cannot be allowed to control the 
plain meaning of a text. In India Sugars 
and Refineries Ltd. v, State of Mysore, 
AIR 1960 Mys 326 relying on the afore- 
said Supreme Court case of AIR 1952 SC 
369 the learned Judges of the Mvsore 
High Court have observed that punctua- 
tion is after all a minor element in the 
construction ofa statute, and very little at- 
tention is paid to it by English Courts. 
When a Statute is carefully punctuated 
and there is doubt about its meaning. 
weight should undoubtedly be given to 
the punctuation. 


17. In ` our opinion because the 


‘punctuation to.which we have adverted 


earlier was contained in the Bill (See 
Gazette of India No. 16 Part II Section 
2, dated June 2. 1951 page 399) relating 
to the First Amendment of the Constitu- 
tion, it deserves due weight because the 
Legislature was conscious of its existence 
at the time of passing ‘the law. After all 
the object of Article 31-A was to insulate 
statutory enactments, which advanced the 
implementation of the agrarian reform, 
from attack in courts of law so that the 
progress in the achievement of the goal 
which was sacred to the party in power 
was not retarded by legal disputes. The’ . 
Plain meaning in these circumstances of - 
Article 31-B is that even if anv provision- 
of the Acts and Regulations of the Ninth 
Schedule was inconsistent with any bro- 
visions of Part III of the Constitution in- 
cluding the provision with regard to the 
obtaining of the assent from the President 
as envisaged by Article 31 (3) and Arti-- 
cle 31A (1) second proviso such an enact- 
ment shall not be. void or ever deemed to 
be void on account of the non-compliance. 
It is a complete umbrella against judicial 
‘scrutiny so far as the Act or its provision 


4 being inconsistent with any of the provi- 


sions contained in Part III of the Constitu- 
tion was concerned. Therefore, assuming 
for the sake of argument. that Sec. 15A of 
the Tenancy Act required President’s as- 
sent under Arts. 3r (3) and 31A (1) the 
attack is effectively answered by the com= 
prehensive protection provided by - Arti-= 
cle 31B of the Constitution. - 


18. Next comes the attack based 
on Article 254 of the Constitution. .The 
article reads,— 


“254. Inconsistency between laws 
made by Parliament and laws made by 
the legislature of States.~ If any provi-- 
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sion of a law made by the legislature of 


a State is repugnant to anv provision of 
a law made by Parliament which Parlia- 
ment is competent to enact. or to anv 
provision of any existing law with res- 
pect to one of the matters enumerated in 
the Concurrent list. then. subiect to the 
provisions of clause (2), the law made bv 
Parliament, whether. passed before or 
‘after the law made by the Legislature of 
such State or aS the case may be. the 
existing law. shall prevail and the law 
made by. the Legislature of the State 
shall to the extent of the repugnancy be 
void. : ; 


(2) Where a law made bv the Legis- 
lature of a State with respect to one of 
the matters enumerated in the Concurrent 
List contains any provision repugnant to 
the provisions of an earlier law made by 
Parliament or an existing law with res- 
pect to that matter, then. the law so made 
by the Legislature of such State shall. if 
it has been reserved for the consideration 
of the President and has received his as- 
sent, prevail in that State; 


Provided thet nothing in this clause 
shall prevent Parliament from enacting 
at any time any law. with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
so made bv the Legislature of the State.” 


19. The contention of Mr. Bhar- 
gava is that the MRaiasthan Tenancy 
Amending Act (VI of 1958) whereby sec- 
tion 15A of the Tenancy Act was introduc- 
ed was void under Article 254 of the Con- 
stitution because it is a law of acauisition 
and falls under Entry 42 in the Concur- 
rent List. There was in the field the Land 
Acquisition Act 1894. enacted by the Cen- 
tral Government, on which field intrud- 
- ed Section 15A of the Tenancy Act and it 
could not prevail the Amending Art not 
having received the assent of the Presi- 
dent of India. As the Act VI of 1958 was 
repugnant to a Central law on the same 
subject it was void under Article 254 be- 
cause it did not receive the President’s 
assent. The argument of the learned 
counsel for the State In answer was that 
the Land Acauisition Act of 1894 did not 
apply to the territories which immediately 
before the Ist of November 1956 were 
comprised in Part ‘B’ States and Raias- 
than was one of them and. therefore, 
there was no Central law in force regard- 
ing.acquisition in the State of Raiasthan 
and consequently Article 254 was not at- 
tracted. Mr. Bhargava rejoined that Aimer 
was a Part ‘C’ State upto the 3ist of 
October. 1956 and it merged under the 
States Reorganisation Act, 1956 with the 
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United State of Rajasthan on and from — 


the Ist of November, 1956. The Act ap- 
plied to that part of the State of Raias- 
than which was originally a part ‘Œ State 
and became merged in the United State 
of Rajasthan from 1-11-1956. The exist- 
ing law in this part was 
central Land Acquisition Act of 1894. and 
the Amending Act VI of 1958 was passed 
on the 17th of March 1958 and it was, 
therefore, inconsistent and was thus void, 
unless it received the assent of the Pre- 
sident. It is not necessary to examine the 
argument for the purposes of determining 
the validity of Section 15A of the Tenancy 
Act under Article 254 of the Constitution 
of India because no territory of erstwhile 
State of Aimer is involved in the pre- 
sent petitions. Anv consideration in re- 
gard to that territory would be clearly 
irrelevant to the -controversy before us. 
In so far as the State of Rajasthan includ-| . 
ing the area in which the lands in dispute 
are situate the Land Acquisition Act. 1894 
was not applicable and, therefore, the 
argument fails on that broad ground. We 
are in complete agreement with the learn- 
ed Single Judge for the reasons given by 
him that Section 15A does not have the 
effect acquiring anv provertv. It merely 
denied to the anvellants the possibility of 
acquiring anv Khatedari right. Therefore 
if Section 15A does not amount to an ac- 
quisition the conflict of Central law and 
the State law under entry 42 of the Con- 
current list does not survive and it need 
not detain us. 


20. It was urged by Mr..B. I. 
Purohit that Section 15A of the Tenancy 
Act is not applicable to the appellants, 
namely. his clients because the Rajasthan 
Canal area as employed in Section 15-A 
has not been defined in ‘the Tenancy Act. 
This:ground has not been raised in all 
the petitions. It is correct that in some 
of the petitions such a ground has been 
taken. In the judgment of the learned 
Single Judge. however. this point anvears 
to have been urged only by Miss Bhuv- 
nesh Kumari; learned counsel for Lt. Col. 
Himmat Singh and others which five 
connected appeals are before us and which 
we propose to decide bv a separate judg- 
ment. As the point, had been taken in 
some of the netitions and urged before us 
without anv objection from the State we 
think it necessary to decide it. 


21. In the Government reniy fto - 


the writ petition No. 1768/69 varavraph 1 
it is clearly stated that there are 424 writ 
petitions pending in the Court which re- 
late to the lands in certain villages of the 
erstwhile Jagir of Chhatargarh. The vib- 
lages are as follows:— 


certainly the- 


~ 
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S. No. Name of Villages. Name of Colonisation Tehsil. 
1. Ghadsana ; Ghadsana 
2. Momenwala ~-do- 
3. Sutrana Ghadsana 
4. Jeewandesar -do~ 
5. Chak Kamrana -do- 
6.. Sardarpura alias 
Phulewala -dos | 
7. Anand ka Bera ~dlo-=- 
8. Chaksera ` -do- 
9. Kamrana .  =do- 
10 i Panpalia Ghadsana -& Bijavnagar 
td. Lunia Raisinghnagar. 
12 Desli Chatargarh No. 1. 


In the affidavit filed by the State it is 

urged that these villages constitute 

a compact block and all of them 

are now being irrigated by the water of 

the Anupgarh branch of the Raias- 

than Canal its distrlbutaries and its 
(Contd. on Col. 2.) 


S. No. Name of Villages. 

1. Sattasar 

2. Kakrala 

3. Hasiawas | 

4, | Anandgarh 

5. Meergarh 

6. Phulesar 

7. Rawala 


Tt is stated on behalf of the State that 
these 68 writ petitions relate to lands 


situate in only 4 out of the aforesaid 7 


villages. The number of writ petitions is 
shown against the name of such villages. 
These four villages are comprised in a 
compact block in the Jagir of 
Sattasar. In paragraph 18 of the reply 


it is stated that through these 4 villages / 


viz. Anandgarh, Meergarh. Phulesar and 
Rawala “the Anupgarh Branch of the 
Rajasthan Canal, with its distributories 
and minors passes.” From this Branch no 
less than 4 distributories spread out 
through these villages. Quite a good num- 
ber of minors have also been constructed 


. for irrigating fields in these villages. This 


-statement has been supported bv an affi- 
davit sworn by the Deputy Commissioner 
Colonization Jaipur and we have no 
reason to disbelieve the correctness thereof. 
These two statements cover the entire 492 
writ petitions filed before the learned 
Single Judge out of which the present 286 
appeals arise. 


22. The learned Single Judge in 
his judgment under appeal has referred to 
two Notifications. the one is dated May 
10. 1956 published in Part I (kha) of the 
Rajasthan Gazette dated July 14, 1956, 
whereby the Rajasthan Colonization Act 
1954 was applied to the villages where 
petitioners’ lands are situate. Bv another 
Notification issued in exercise of the 
powers conferred under Section 106 of the 


Land Revenue Act. 1956 the Rajasthan 


“lands in certain villages of 


-it is not open to the petitioners to 


minors. In answer to the writ petition 
No. 484/70 the State in paragraph I has 
stated that there are 68 writ petitions 
pending in this Court which relate to the 
erstwhile 
Jagir of Sattasar. These villages are:— 


Name of Colonisation ‘Tehsil. 
Chhatazgiti No. 2 
om | 0- 


Nil 
Chhatargarh No. 1 
-do- 
~do- 

-do~ 


Government directed the re-survev of the 
area mentioned in the said notification. 
This Notification is dated November 15, 
1957 and was published in the Rajasthan 
Gazette of July 10, 1958 Part I (Kha). In 
this Notification the villages that have | 
been mentioned are shown as the villages 
coming under the Rajasthan Canal Pro- 
ject and the villages relating to which 
these appeals have been filed have been 
shown in this Notification and. therefore, 
the learned Single Judge concluded that 
say 


that the Rajasthan Canal Area has not 


been notificed by the State Government. 


23. The argument of Mr. Purohit 
is that these Notifications were published 
prior to the Rajasthan Tenancy Amend- 
ment Act, 1958, in which the term 
“Rajasthan Canal Area” has been used 
and, therefore, these Notifications are of 
no help. 


24. It would be correct to sav that - 


there is neither any Notification nor any 
statutory provision which precisely de- 
marcates the Rajasthan Canal Area. We 
have. however not been shown anv law 
which requires the State Government to 
delineate the exact boundaries of the 
Rajasthan Canal Area. There are two 
methods available for ascertaining, the 
meaning of the expression. The one is which 
has been adopted -by the learned Single 
Judge. namley. by reference to the Noti- 
fications and the other is to give the ex- 
pression its natural meaning. 
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25. If we were to read these Noti- 
fications that have been referred to by 
the learned Single Judge along with an=- 
other Notification in this context the term 
“Rajasthan Canal Area” is fairly ascer- 
tainable. Bv a Notification of the 10th 
May, 1956 published in Part I (kha) of the 
Raiasthan Gazette dated July 14. 1956 
Rajasthan Colonization Act. 1954 was ap- 
plied to the villages where the appellants’ 
lands are situate. This Notification is 
No. F (513) Rev. (B)/55 dated -10-5-1956. 
There is another Notification bearing 
. No. 6 (313) Rev. (b)/55 dated the 10th 
May. 1956 published in the Raiasthan 
Gazette dated May 19, 1956 Part 1 (b), 
which reads:— 


“In exercise of the powers conferred 

by the proviso to Section 15 of the Raias- 
than Tenancy Act, 1955 (No 3 of 1955), 
the Government of Rajasthan is pleased 
to order that no Khatedari rights shall 
accrue under Secfion 15 of the said Act 
to anv tenant to whom land is or has been 
let out temporarily in the area notified as 
colony by this Government notification 
No. F. 6 (513) Rev. (B)/53 dated the 10th 
Moye 1956.” 
The above notification has a reference to 
the earlier notification No. F. (513) Rev. 
B/55 of 10-5-1956. The combined effect 
of these two notifications is that no Khate- 
dari rights shall accrue under Section 15 
in favour of those to whom lands had 
been let out temporarily in.the area noti- 
fied as colony. These two notifications 
do not emplov the term “Rajasthan Canal 
Area” as such. The term, however, is 
indirectly ascertainable bv reference to 
the notification of July 10. 1958 published 
in Part I (Kha) of Rajasthan Gazette 
where under the table of Raiasthan Canal 
Project the villages in question have been 
included and from these three notifica- 
tions it is permissible to conclude what 
the Rajasthan Canal Area implies. The 
argument of Mr. Purohit that these noti- 
fications came into being earlier than the 
expression “Rajasthan Canal Area” by the 
Rajasthan Tenancy Amendment Act 1958 
is chronologically correct. The legislature 
emploved the expression in 1958 obvious- 
ly assuming that it was a very well under- 
stood term. 


26. Mr. Bhargava and Mr. Purohit 
contended that the plain meaning of the 
term Rajasthan Canal area should mean 
the land on which the canal flows. we 
have no difficulty in rejecting the con- 
tention. It is plain that the lands in the 
area had little value prior to the arrival 
of the precious water of the canal. The 
land on which the water flows could not 
but be a small strip of land. Could it be 
this strip of land laden with water where- 
in Khatedari rights were intended to _be 
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excluded.? The answer is plainly in the 
negative. An interpretation before it is 
acceptable has to be reasonable. How- 
ever, the plain meaning of the term: 
“Rajasthan Canal Area” can be ascertain 
ed in the context in which it has been 
used in the statute like any other ex~ 
pression. -Rajasthan Canal is the name 
given to a canal project which has to pass 
through Rajasthan and is very easily as- 
certainable. The word which calls for in- 
terpretation is tarea.” The plain meaning 
in this context of the word “area” is “a 
part of the earth surface. region or track” 
(See Webster’s New Twentieth Centurv 
Dictionary, 2nd Edition, page 99). The 
part of the earth surface will have to take 
its colour from the preceding words 
“Rajasthan Canal.” In our opinion so far 
as the lands of the appellants are concern- 
ed which are served by the Raiasthan 
Canal or its distributories or its minors 
there can be no doubt they are situate in 
that part of the earth’s surface which can 
legitimately be called Raiasthan Canal 
area. We have no-reason to disbelieve 
the affidavits filed by the Deputv Com- 
missioner Colonisation. Jaipur who savs 
that the villages covered by the 492 peti- 
tions, from which these 286 appeals arise, 
are clearly covered by the expression 
“Rajasthan Canal Area.” 


; 27. The last argument “urged by 
the learned counsel for the appellants was 
that even assumine that Section 15-A was 
valid the petitioners could not be describ- 
ed as unauthorised occupants or tres- 
passers and they could not be ousted ex~ 
cept by ordinary process of law. The 
learned single Judge has treated the peti- 
tioners as persons to whom the lands had 
been leased out temporarily. In our opina 
ion that conclusion is correct because that 
precisely is-the language of Section 15-A 
which lavs down that notwithstanding 
anything contained in Section 15 of the 
Act or anv other law for the time being 
in force or in anv lease. patta or other 
document land in the Rajasthan Canal 
area leased out on any terms whatsoever 
shall be deemed to have been let out tem- 
porarily within the meaning of the pro~ 
viso to the said sub-section of the ‘said 
Section 15 of the Tenancy Act. Section 14 
of the Tenancy Act speaks of four classes 
of tenants. namely. (a) Khatedar tenants, 
(aa) Maliks. fb) Tenants of Khudkasht, . 
and (c) Ghair Khatedar tenants. Under 
Section 17 the Ghair Khatedar tenant has 
been defined to mean everv tenant of, 
land in any part of the State other than 
aKhatedar tenant.-a tenantof Khudkasht 
or a sub-tenant shall be. a Ghair Khatedar 
tenant. Under Section 38 the interest of 
a tenant in his holding is heritable buf 
not transferable. In Section’ 45 (3) it is 
provided that no Ghair Khatedar tenant 
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shall sub-let the whole or anv part of his 
holding for a term exceeding one wear. 
Under Section 161 no tenant shall be eject- 
ed from his holding otherwise than in ac- 
cordance with the provisions of the Act. 
Under Section 180.there are additional 
provisions for ejectment of Ghair-khate- 
dar tenants. Section 181 provides for ap- 
plication and notice for eiectment and 
Section 182 provides for the procedure 
subsequent to the issue of notice. Sec- 
tion 183, however. provides that notwith- 
standing anything to the contrary in anv 
provision of this Act. a trespasser who has 
taken or retained possession of anv land 
without lawful authority shall be liable 
to ejectment, subiect to the provision con< 
tained in sub-section (2), on the suit of 
the person or persons entitled to admit 
him as tenant and sub-section (2) of Sec- 
tion 183 provides that in case of land 
which is held directly from the State Gov- 
ernment (State Government) is entitled 
to admit the trespasser as tenant, the 
Tehsildar shall proceed in accordance with 
the provisions of S. 91 of the Raiasthan 
Land Revenue Act 1956. 

28. The question is whether the 
appellants could be treated-as trespassers. 
The petitioners claim to have been admitt- 
ed to tenancy by the former Jagirdars 
and in many cases land revenue was col- 
lected by the State from them. The 
Jearned Single Judgehas given them the 
label of Ghair Khatedar tenants. We are 
unable to call the appellants as trespassers 
nor did the learned Single Judge consi“ 
der them to be so. The law makes a clear 
and sharp distinction. between a trespasser 
and an erstwhile tenant. The possession 
of the trespasser is never juridical and 
never protected by law while the posses- 
Sion of the erstwhile tenant is juridical 
and he can only be ejected fn accordance 
with the process of law. - 

29. The learned single Judge in 
the last paragraph of his judgment ob- 
served that notwithstanding the fact that 
the appellants had. given an undertaking 
that if their petitions were ultimatelv dis- 
missed by this court. they will hand over 
the lands to the State Government with 
the standing crop, the learned Single 
Judge directed that the petitioners appel- 
lants shall hand over the lands held by 
them ‘to the Government soon after the 
present standing crop is harvested by 
them. On the question of fact whether. 
the appellants had given any such under- 
taking there is a dispute. The learned 
Single Judge had passed an order on 
5-5-1971, whereby in the insterest of ius- 
tice he extended the operation of the stay 
order passed in each case from time to 
time and allowed the petitioners to cul- 
tivate the lands for kharif crop provided 
they kept the account of the produce har- 
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vested by them from the lands and he 
made it clear that if the petitions were 
not decided in favour of the petitioners 
befére the harvesting of the next Kharif 
crop then the petitioners shall have to 
hand over the standing crops to the Gov- 
ernment as agreed before. An application 
dated 8-5-1971 ‘was moved in writ peti-« 
tion No. 375/70 seeking a clarification of 
the order dated 5-5-1971 passed in the 
case of Maharaja Himmat Singh v. State 
of Rajasthan: Civil Writ Petn. No. 1127 
of 1970 reported in AIR 1972 Rai 218 
and the learned Judge clarified the posi= 
tion in his order dated 14-5-1971 in the 
following words:— 5 

_. “The order passed by this court on 
5-5-1971 shall govern those eight cases 
only in which Mr. Chhagla and Princess 
Bhuvnesh Kumari appeared. In other 
cases the old stay order shall continue 
for the next Kharif crops only.” 


We asked the learned counsel for the 
State if there was any undertaking bv the 
appellants to hand over the land in their 
Possession in the event of their petitions 
failing and he could not point out to us 
any such order. Therefore it appears that 
there is some factual error. At no Point of 
time did the appellants in these appeals 
give any undertaking to hand over the 
Possession of their lands should their peti- 
tions fail. This part of the judgment of 
the learned Single Judge. which proceeds 
on the basis of the assumed undertaking 
given by the appellants before us, is set 
aside. 

30. The learned Single Judge in 
the penultimate paragraph of his iudg- 
ment dated 18-4-1972 has observed that 
“the petitioners have been cultivating the 
lands under the interim orders issued from 
time to time by this court. Thev had 
given a definite undertaking that if their 
petitions were ultimately dismissed by 
this Court. they would hand over the 
lands to- the State. Government with the 
standing crop, but looking to the circum- 
stances that the petitioners have . been 


- paying land revenue to the State Govern- 


ment and that they would pay the land 
revenue for the period for which they 
have been cultivating these lands under 
the interim orders of this Court, he felt 
that it will’ be in the interest of justice 
if the petitioners were to hand over the 
lands held by them to the Government 
soon after the present’ standing crop was 
harvested by them.” As we have noticed 
earlier, such an undertaking was not given 
by the appellants before us and the learn~ 
ed Single Judge has proceeded under an 
erroneous impression. On 1-11-1972 we 
had asked the learned counsel for the par- 
ties to give us a detailed ‘analvsis of the 
petitions in which notices under See 
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tion 22 of the Rajasthan Colonisation Act. 
1954 were issued and the cases in which 
notices under Section 91 of the Rajasthan 
Revenue Act were given in these bunch 
of appeals. The details were submitted 
en 27-11-1972. 29-11-1972 and 6-12-1972. 
The details given by the learned counsel 
fer the State have not been contested. 
Incidentally. some of the learned counsel 
have tried to introduce certain new argu- 
ments in the garb of presenting the analy- 
sis. We regret, we cannot entertain those 
arguments at this stage. From the analy- 
sis given by the learned counsel for the 
State it appears that in 14 writ petitions 
from which appeals are before us and 
which are detailed in Schedule B to this 
judgment, notices under Section 22 of the 
Colonisation Act . were issued. These 
notices have been challenged in the peti- 
tions. While disposing of the Spe- 
cial Appeals Nos. 573 to 577 of 1972 = (re- 
ported in AIR 1973 Rai 254) we have found 
that Section 22 of the Colonisation Act is 
ultra vires being violative of Articles 14 
and 19 (1) (£) of the Constitution of India 
because the power conferred bv this sec- 
tion is wiguided and absolute. discrimi- 
natory and violative of the right of eaua- 
lity guaranteed by Article 14 of the Con- 
stitution. This is manifest also on the 
ground that on the showing of the learned 
counsel for the State, in 13 cases proceed- 
ings were initiated under the Raiasthan 
Land Revenue Act. 1956, while in 14 
cases action was taken under Section 22 
of the Colonisation Act. These two 
powers residing in the Executive Officers 
are materially different. There are two 
appeals provided in proceedings initiated 
under Section 91 of the Raiasthan Land 
Revenue Act, while no appeal is envisag- 
ed under the provisions of Sec. 22 of the 
Colonisation Act. In fact. an action under 
Section 22 of the Colonisation Act does 
not require even a notice to the party 
whose land is sought to be re-entered 
upon. In this view of the matter. we are 
of the opinion that the proceedings under 
Section 22 of the Colonisation Act in the 
14 appeals detailed in Schedule B. to this 
judgment must be and are hereby set 
aside and quashed. 


3h. In 13 appeals detailed in 
Schedule C to this judgment, the pro- 
ceedings under Section 91 of the Raia- 
sthan Land Revenue Act have been taken. 
The appellants desired us to hold that 
they are not unauthorised occupants to 


whom Section 91 would apply. A number ` 


of documents for the pavment of revenue 
and ‘abiana’ (water charges) have been 
filed. These are matters of detail and 
‘the procedure provided by the Revenue 
Law with a right of two appeals in. the 
Place where questions rélating to the 
applicability or otherwise of Section 91 
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could be decided. We express no opinion 
whether that section is applicable to the 
appellants or not because several aues« 
tions of facts will have to be gone into, 
which we are not inclined to entertain in 
these special appeals. It is not for us to 
advise the Government as to what ac« 
tion it will take in case it desires to evict 
the appellants. We modify the iudgment 
of the learned Single Judge by holding 
that in the 14 appeals detailed in Sche- 
dule ‘B’ to this judgment the vroceed- 
ings under Section 22 of the Raiasthan 
Colonization Act are quashed and that 
the appellants if they are to be evicted 
abet be evicted only in accordance with 
aw. 4 
32. To the extent indicated above. 
these appeals are allowed and the costs 
shall be easy. 
Appeals partly allowed. 
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Lt. Col. Maharait Himmatsingh and 
ethers, Appellants v. State of Rajasthan 
and others. Respondents. 

Special Appeals Nos. 573 to 577 of 
1972, D/- 20-1-1973. 
` Index N°te:— (A) Rajasthan Tenancy 
Act (3 of 1955), S. 15-A — “Raiasthan 
Canal Area” — Term is easily ascertain- 
able (X-Ref. — Rajasthan Colonisation 
Act (27 of 1954), S. 22) (Paras 13, 14) 

Brief Note:-— (A) The term “Raja- 
sthnan Canal area” though not defined 


under the Rajasthan Tenancy Act (3 of © 


1955) or under the Rajasthan Colonisa-< 
tion Act (27 of 1954) is easily ascertain- 
able. AIR 1973 Raj 244 Followed. 
(Paras 13. 14) 
Index Note:— (B) Raiasthan Tenancy 
Act (3 of 1955) S. 15-A — The provision 
is valid (X-Ref. — Constitution of India, 
Art. 31-B). (Para 18) 
Brief Note:— (B) Section 15-A of the 
Raiasthan Tenancy Act (3 of 1955) is not 
invalid on ground that it did not receive 
the President’s assent. AIR 1973 Rai 
244, Followed. . (Para 18) 
Index Note:— (C) Rajasthan Coloni- 
sation Act (27 of 1954), Section 22 — The 
provisi°n is violative of Arts. 14 and 19 
(1) (f) of the Constitution. (X-Ref. — 
Constitution of India, Arts. 14. 19, (1) (f).) 
(Paras 21, 23) 


Cases Referred: Chronological » Paras 
AIR 1973 Rai 244 = Special App. ` 
No. 395 of 1972. Jugal Kishore v. 
State of Rajasthan 
AIR 1967 SC 1581 = (1967) 3 SCR 
399, Northern India Caterers 
(Private) Ltd. v. State of 
Puniab E 20, 21 
CQ/DQ/B19/73/DVT 
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AIR 1963 Raj 72 = ILR (1962) 12 
Rai 900, Jassuram v. State - 

AIR 1953 SC 373 = 1953 SCR 1049, 
Raghubir Singh v. Court of 
Wards, Aimer i 2r 

AIR 1952 SC 75 = (1952) 3 SCR 


284 = 1952 Cri LJ 510 State of 

West Bengal v. Anwar Ali 

Sarkar 20, 21 
M. C. Chagla with Miss Bhuvnesh 


Kumari, Mr. Saroichand Mehta, for Ap- 
pellants; G. C. Kasliwal, for Respondents. 

BERI, J.:— These appeals are direct- 
ed against a judgment of the learned 
Single Judge dated July 27, 1972, but. it 
is based on the reasons given in the 
judgment dated April 18. 1972 in 492 
writ petitions, relating to lands occupied 
by persons in Rajasthan Canal Aréa. 

2. The appellants’ case is that the 
Jagirdar of Sattasar granted in 1948, 
large chunks of land to the appellants 
and issued ‘sanads’ to them. The Sattasar 
Jagir was resumed under the Raiasthan 
Land Reforms and’ Resumption of Jagirs 
Act (Act VI of 1952) on August 15. 1954. 
The appellants paid all amounts due 
against them by wav of land revenue on 
the saidlands from the vears 1948 to 1955 
and they became Khatedar tenants with- 
in the meaning of the word in the 
Bikaner State Tenancy Act. The appel- 
Jants also contend that the revenue - or 
rent have been realised from them for 
the period from 1955 to 1962. 


3. On October 15, 1955, the Raia-— 


sthan Tenancy Act. 1955 (hereinafter 
called “the ‘Tenancy Act”) came into 
force. Under Section 15 thereof, anv per- 
son who was a tenant .became a Khate- 
dar tenant entitled to the rights under 
the Tenancy Act and the appellants claim 
that they acauired such rights. Thev 
further contend that their khatedari 
tights were confirmed by the Commis- 
sioner, Bikaner. by his order dated Octo- 
ber 21, 1957. The appellants further sav 
that the lands which were given to them 
by the sanad was ‘banjar’ (barren) and 
the appellants reclaimed and cleared the 
land for cultivation and started cultiva- 
tion in the vear 1948 and were in posses- 
sion thereof till the date of their petition. 


4. On March 17. 1958. S. 15-A was, 


added to the Tenaney Act and it ordain- 
ed that no khatedari rights would ever 
be deemed to have accrued to any occu- 
pant of the land in the Rajasthan Canal 
Area on anv terms whatsoever notwith- 
standing anvthing contained in anv law 
or document or in the Act and such lands 
shall be deemed to have been let out only 
temporarily. . 

5. Some of the tenants of the 
former Bikaner State challenged the 
validity of Section 15-A of the Tenancy 


Himmaisingh Vv. State (Beri J.) 


[Prs. 1-9] Rai. 255 


Act before this Court and by its judg- 
ment dated July 18, 1962, it. declared. 
Jassuram v. State, AIR 1963 Rai 72, that 
the khatedari rights under Section 15 
amounted to property which belonged to 
the petitioners and an acquisition of those 
rights under Section 15-A offended Arti-. 
cle 31 (2) of the Constitution and was 
ultra vires. 

6. Again by Act No. 56 of 1958 
the Tenancy Act was further amended 
whereby Section 15-A (2) was introduc- 
ed. This sub-section provided that any 
person claiming that he possessed and 
was in eniovment of khatedari rights in 
any land referred to in sub-section (1) 
because such Jand had been let out to him 
permanently before the commencement 
of that Act may within four vears from 
the date of such commencement and.on 
payment of court-fee of twenty five naye 
paise, apply to the Assistant Collector 
having jurisdiction, praying for a decla- 
ration to that effect, and the provisions 
of sub-section (5) of Section 15 shall 
apply to such application. The appellants 
say that they moved an application under 
Section 15-A (2) of the Tenancy Act on ' 
December 22, 1962 but the same remains 
undisposed of despite a period of nearly 
ten vears having lapsed. 

7. By the 17th Amendment Act, 
1964 of the Constitution, which came into 
force on June 20, 1964, the Tenanev Act 
was included as item No. 65 (with an 
explanation added thereto) in the 9th 
Schedule of the Constitution which in- 
clusion imparted the Tenancy Act an im- 
munity from attack under Article 31-B 
of the Constitution. 


8. That in May, 1969. the Govern- 
ment purported to auction away portions 
of the lands in possession and cultivation 
of the appellants. The appellants moved 
the Commissioner Colonisation, Bikaner. 
It is further contended that despite the 
favourable report of the Tehsildar, the 
Commissioner proceeded to auction the 
appellants’ lands. Thereupon the appel- 


„lants filed writ petitions under Art.. 226 


of the Constitution of India. Because the 
Government suo motu cancelled the auc- 
tion, the appellants withdrew their writ 
petitions. 

: 9. The Assistant . Colonisation 
Commissioner by his notice dated April 
29, 1970, purporting to be under Ss. 22 
and 24 of the Rajasthan Colonisation Act, 
1954 (hereinafter referred to as “the 
Colonisation Act”) informed the appel- 
lants that as they were in illegal posses- 
sion of the said lands action against the 
appellants was threatened. The appel- 
lants- thereupon moved this Court bv fil- 
ing writ petitions. The appellants con- 
tend that the: Colonisation Authorities 
had been acting mala fide. Thev claim 


. counsel for 
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that they have become khatedar tenants: 
that Section 15A of the Tenancy Act con- 
travened Article 31 and second proviso 
to Article 31 (1) of the Constitution of 
India, that it was not saved by Art. 31B 
of the Constitution and that the appel- 
lants were beine deprived of their pro- 
perty contrary to Article 19 (1) (Ð and 
Article 31 of the Constitution. Thev 
further say that Sections 22 to 25 of the 
Colonisation Act were violative of the 
appellants’ fundamental rights guaran- 
teed under Articles 19 (1) (£) and 31 of 
the Constitution, because it was left to 
the sweet will of the authorities under 
the Act to decide whether the person 
was in possession of land under a legal 
right or not according to the subiective 
satisfaction of the officer concerned. That 
na procedure having been provided for 
taking action under 
Colonisation Act it was violative of Arti- 
cle 14 of the Constitution; that the Gov- 
ernment showed discrimination in the 
treatment of number of tenants similarly 


situated and that the “Rajasthan Canal ~ 


Project” having not been defined and 
demarcated, the provisions of Colonisa- 
tion Act cannot be attracted to the lands 
in. possession of the appellants and there- 
fore, the action taken by the Colonisa- 
tion Authorities against the appellants 
was illegal and void. 


10. Mr. M. C. Chagla. learned 
the appellants complained 
that his arguments were not considered 
by the learned Single Judge. because he 
was not even heard. However, he con- 
fined his attack firstly on the ground that 
the “Rajasthan Canal Area” not having 
been defined, neither the Tenancy Act 
nor the Colonisation Act applied to the 
lands of the appellants. The learned 
Single Judge’s reference to the notifica- 
tion dated July 14 1956 was not suffi- 
cient to fix the area, added the learned 
counsel. 

11.’ The learned counsel. for the 
State submitted that all the appellants in 


the petition in ground (ii) of paragraph 41, 


have admitted that as their lands were 
situated in Rajasthan Canal Area. there- 
fore it did not lie in the mouth of the 
appellants now to contest the position. 


12. This argument: of Mr. Chagla 
has to be examined from two Doints of 
view. The first is in regard to the ex- 
pression “Rajasthan Canal Area” as con- 

tained in Section 15-A of the. Tenancy 
‘Act, and the second is in regard to the 
use of the word “Colony” in Section 22 
ef the Colonisation Act. 

13. So far as the argument relat= 
Ing to Section 15-A of the Tenancy Act is 
concerned, it would be correct to sav that 
there is neither any notification nor anv 
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term “Rajasthan Canal Area” 


Section. 22 of the. 


ALR. 


statutory provision which precisely 
demarcates the Rajasthan Canal Area. 
We have however, not been shown anv 
law which requires the State Govern- 
ment to delineate the exact boundaries 
of the Rajasthan Canal Area. The method 
adopted by the learned Single Judge by 
Teference to the notifications along with 
a notification. the term “Rajasthan Canal 
Area” becomes fairly ascertainable. 


14, We have held in D. B. Special 
Appeal] No. 395 of 1972 and other 283 
connected appeals as follows = (reported 
in AIR 1973 Raj 244)— 


“However, the plain meaning of the 
] can be 
ascertained in the context in which it has 
been used in the statute like anv other 
expression. Rajasthan Canal is the name 
given to a canal project which has to 
pass through Rajasthan andis very easilv 
ascertainable. The word which calls for 
interpretation is “area”. The plain mean- 
ing in this context of the word “area” is 
“a part of the earth surface, region of 
track” (see Websters New Twentieth © 
Century Dictionary. 2nd Edition. p. 99). 
The part ofthe earth surface will have to 
take its colour from the preceding words 
“Rajasthan Canal’. In our opinion as. 
far as the lands of the appellants are 
concerned which are served by the Raja- 
sthan Canal or its  distributories or its: 
minors, there can be no doubt that they 
are situate in that part of the earth’s 
surface which can legitimately be called 
the Rajasthan Canal Area”. ; 
This, in our opinion, fairly answers the 
argument raised by Mr. Chagla. To 
this, if the admission of the appellants 
is added, the argument that this term is 
not ascertainable becomes entirelv 
untenable. 

` I5 Section 22 of the Colonisation 
Act reads as under:-— 

“When the Collector is satisfied that 
any person has taken or is in possession 
of land in a colony to which he has no 
right or title. the Collector mav. in addi- 
tion to any other powers he may possess. 
order immediate re-entry upon the land 
and taking possession of all crops, trees 
and buildings thereon on behalf of the 
State Government without pavment of 
any compensation whatsoever.” 
term used herein is “land In a 
The word “colony” has been 
defined in Section 2 (ii) which means anv 
area to which this Act shall be applied 
by order of the State Government. pub- 
lished in the official Gazette. 

16. By notification of Mav 10. 1956 
published in Part (Kha) of the Raiasthan 
Gazette dated Mav 19. 1956. Raiasthan 
Colonisation Act. 1954 was applied to the 
villages where the appellants’ lands are 
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situate. This notification is No. 6 (513) 
Rev. (b) 55 dated Mav 10, 1956. Thus, 
the villages covered by the notification of 
Mav 10. 1956, constitute a colony within 
the meaning of the Colonisation Act, 1954. 
The lands of the appellants are situated 
in the village Rawala included in the 
notification. This argument has no sub- 
stance and, therefore, fails. 

17. The contention of Mr. Chagla 
that the appellants’ application under 
Section 15-A (2) dated December 22, 1962 
still remains to be decided, seems to be 
factually correct as it has not been con- 
troverted by the State. The answer of 
the learned counsel for the State, how- 
ever, was that the application was 
beyond time. It should have been made 
within four years from October 1955 
when the parent Tenancy Act came into 
force. Whether this argument is correct 
or otherwise, we express no opinion. The 
regrettable fact however, is that the ap- 
plications remain to be disposed of and 
the appellants’ claim to Khatedari rights 
require to be determined. 

18. The next argument of Mr. 
Chagla was that Section 15A is not valid. 
because it did not receive the President’s 
assent. He urged that it did not even 
become law because without the Presi- 
dent’s assent it could not be law and, 
therefore, even Article 31-B did not save 
it. In our iudsment in D. B. Special 
Appeal No. 395 of 1972 we have observ- 
ed as follows:— (Reported in AIR 1973 
Raj 244). i 

“When analysed Article 31-B with- 
out shrinking the generality of the pro- 
visions contained in Article 31-A pro- 
vides that none of the Acts and Regula- 
tions specified in the Ninth Schedule 
shall be deemed to be void or ever to 
have become void on the ground that 
any one of them was (a) inconsistent with 
any provisions of Part III of the Consti- 
tution or (b) because it took awav or 
abridged any of the rights conferred bv 
any provisions of this part. In our view 
Article 31-B protects all the Acts and 
Resulations specified in the Ninth Sche- 
dule even if any provision thereof 1s 
“inconsistent with anv provision of this 
Part’ or it ‘takes away or abridges anv 
of the rights bv’ any provisions of this 
Part. The words ‘anv provisions of this 
Part? govern both the clauses separatelv. 
We are persuaded to this view because 
of the historical background and the 
need to immunise the measures of asra- 
rian reforms from all possible attack. Our 
conclusion is strengthened because the 
clause ‘or takes awav or abridges any of 
the rights conferred.bv’ is preceded and 
followed by comas.” i 
We have further referred to the Bill bv 
which the Ist amendment of the Consti- 
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tution was introduced in the legislature 
and passed to justify our argument based 
on punctuation. We have observed in 
that judgment as follows:— 

“We are in complete agreement with 

the learned Single Judge for the reasons 
given by him that Section 15-A does not 
have the effect of acauiring any provertv. 
It merely denied to the appellants the 
possibility of acquiring any khatedari 
right.” 
For these reasons. we are unable to asree 
with the learned counsel for the appel- 
lants that Section 15-A is invalid because 
it did not receive the President’s assent. 
The assent of the President is reauired 
under Articles 31A and 31 (3) and both 
these provisions, assuming for the sake 
of argument that Section 15A amounts to 
acquisition, are contained in Part III of 
the Constitution and the attack is plain- 
ly neutralised by Article 31B. 

19. Mr. Chagla then urged that 
his submission may be indicated in the 
judgment that the Full Bench Decision 
of this Court dated December 15, 1971 is 
not correct. He was, however conscious 
that challenge to that decision could not 
be made before us. 


20. The last attack of Mr. Chagla 
was that Sections 22 and 24 of the 
Colonisation Act under which notices 
were issued to the appellants were in- 
consistent with Articles 14 and 19 (1) (® 
of the Constitution. He placed reliance 
on State of West Bengal v. Anwar Ali 
Sarkar, (1952) 3 SCR 284 = AIR 1952 SC 
75 and Northern India Caterers (Private) 
Ltd. v. State of Puniab, AIR 1967 SC 
1581. 

21. A close examination of the 
provisions of the Colonisation Act will 
become necessary to appreciate the argu- 
ment of the learned counsel. This is an 
Act to make better provisions for the 
colonisation and administration of lands 
in Rajasthan. Section 2 is the interpreta- 
tion clause and Section 3 says that the 
Act shall apply to all lands in a colonv. 
We have already noticed the definition 
of the word “colony” earlier. S. 4 gives 
power to the Government to withdraw 
a colony orany part ofa colony from the 
operation ofall or any of the provisions of 
this Act. Section 5 lavs down that except 
as otherwise provided in this Act. the 
laws relating to agricultural tenancies. 
land. the powers, duties. jurisdiction and 
procedure of revenue courts for the time 
being in force in a colonv. shall apply to 
tenancies held and to proceedings con- 
ducted under this Act. Then powers are 
invested under Section 6, and Section 7 
provides for the issuance of the condi- 
tions of tenancy. There is a provision 
for rectangulisation of fields under Sec- 


Pa 
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tion 9. Section 15 provides for the power 
of re-entry and compensation in certain 
cases, and then comes Section 22 which 
contemplates power of re-entry in cer- 
tain cases and has already been auoted 
in extenso by us. Section 23 relates to 
penalties and S. 24 reads as under:— 

“Section 24. When the Collector is 
satisfied that an act punishable under 
Section 23 has been committed. he mav 
in lieu of proceedings against the offen- 
der under that section or after conviction 
of the offender under that section— 


(i) in the case of an offence under 
Section 23 (a) confiscate the crops grow- 
ing on any land cultivated in contraven- 
tion of this Act. or if the crops have been 
cut recover such sum as he mav assess 
as the value thereof from the offender: 

(ii) in the case of an offence under 
Section -23 (c) recover such sum as he 
may assess as the value of the tree or 
trees destroved: 

(iii) in the case of an offence under 
Section 23 (b), (d) or (e). cause the build- 
ing or other encroachment to be demo- 
lished or removed or the excavation or 
channel to be filled up. and levy the cost 
of so doing from the person responsible 
for such act.” 

Section 22 has been challenged on the 
ground that it denies equality before law. 
It was urged that there are two provi- 
sions, one is provided in Section 91 of the 
Rajasthan Land Revenue Act for sum- 
mary eviction of an unauthorised occu- 
pant of land who is to be deemed as 
trespasser, but the whole procedure for 
the action under that section gives fair 
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opportunity to the occupant. It read as 
under:— 
“Section 91. (1) Any person who 


occupies or continues to occupv anv land, 
without lawful authority shall be regard- 
ed as a trespasser and mav be summari- 
lv evicted therefrom bv the Tehsildar at 
anv time of his motion or upon the ap- 
plication of a local authority at whose 
disposal such land has been placed: and 
anv building or other construction erect- 
ed, or anything deposited on such land 
shall, if not removed within such reason- 
able time as the Tehsildar mav from 
time to time fix for the purpose, be liable 
to be forfeited to the State and to be dis- 
posed of as the Collector mav direct: 


Provided that the Tehsildar mav. in 
Heu of ordering the forfeiture of anv 
such building or other construction. order 
the demolition of the whole or anv part 
thereof. 

(2) [Such trespasser shall be also 
liable by wav of penalty. to pav a sum 
which may extend to six times the 
annual rent or assessment. as the case 
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may be, and such sum shall be recover- 
able as an arrear of land revenue: 

Provided that, unon pavment of such 
penalty. he shall have the right of tend- 
ing. gathering and removing any un- 
gathered crops,] 

(3) Before takine proceedings for 
eviction under sub-section (1) the Tehsil- 
dar shall cause to be served in the pre- 
scribed manner on the person reported to 
be occupying or continuing to occupy 
land without lawful authority a notice 
specifying such land and calling on him‘ 
by a certain date either to vacate such 
land or to appear and show cause why 
he should not be so evicted therefrom. 


(4) In anv of the 
namely— 


(i) where the trespasser does neither 
vacate the land nor make appearance in 
response to the notice issued under sub- 
section (3) or 


(iiy where in response to such notice 
the trespasser does not vacate the land 
and makes appearance but— 


(a) does not show any such cause. or 


(b) makes any representation which 
is rejected after such inauirv and hear- 
ing as may be necessary in the circum~ 
stances of the case, the ‘Tehsildar shall, 
unless. in the case covered bv Clause (ii) 
the trespasser undertakes to vacate the 
land within a week’s time and vacates 
it within such time. order the removal 
of the trespasser from such land and 
shall remove. or depute anv Person to 
remove him therefrom and take, posses- 
sion thereof: and. if the Tehsildar or the 
person so deputed is opposed or imped- 
ed in taking possession of such land. the 
Tehsildar shall apply to a Magistrate 
having jurisdiction and such Magistrate 
shall enforce the surrender of the land 
to the Tehsildar. 


(5) Notwithstanding anything con- 
tained in the foregoins sub-sections. the 
Tehsildar may, in case any such land 
belongs to the category specified in 
Clause (ii) of the proviso to Section 97, 
sell it with the approval of the Sub-Divi-~ 
sional Officer. to the trespasser upon 
payment bv him of the premium there- 
for at the rate fixed under Section 96 and 
applicable to such land in addition to the 
assessment and panalty recoverable from 
him under sub-section (2) in respect of 
the whole period of unlawful occuna~ 
tion.” 

The learned counsel arsued on the autho- 
ritv of (AIR 1952 SC 75) that where 


following cases, 


a Svecial Court was authorised to trv 
such offences or classes of offences. of 
cases or classes of cases, as the State 


Government mav by - general or special 
order in writing direct and where the 








fah 


1973 


Act laid down a procedure for trial be- 
fore Special Courts which were different 
in several respects from that laid down 
by the Criminal Procedure Code for trial 
of offences generally. the section was 
held to be unconstitutional and void be- 
cause it contravened Art. 14 of the Con- 
stitution which provided that “the State 
shall not deny to any person anv equality 
before the law or the equal protection of 
the laws. It was held that discrimina- 
tion followed or aroSe on the express 
term of the law itself. Section 22 tested 
on this touchstone also to our minds 
suffers from the same defect. The powers 
of the Collector are in addition to any 
other power he mav possess. The satis- 
faction is merely his subiective satisfac- 
tion. The persons against whom he 
can proceed is any person in possession 
of land in colony about whom he is satis- 
fied that he has no right or title to such 
land. No notice is also provided to be serv- 
ed on such person and immediate re-entry 
on theland and taking of possession of all 
trees and buildings thereon on behalf of 
the State Government without payment 
of any compensation whatsoever is autho- 
rised. such an unguided, uncontrolled 
and uncanalised drastic power depending 
on the subjective satisfaction of the 
Collector is certainly violative of Art. 14 
of the Constitution. 


22. In (AIR 1967 SC 1581) the vali-. 


dity of the Puniab Public Premises and 
Land (Eviction and Rent Recovery) Act 
(31 of 1959) was challenged. In that context 
their Lordships of the Supreme Court 
observed. and we quote only portions 
that are directly applicable to the case 


before us:— 


“Under Section 4, if the Collector is 
of opinion that any person is in un- 
authorised occupation of public premises 
and that he should be evicted, he has to 
issue a notice calling upon such person 
to show cause whv an order of eviction 
should not be made. Under Section 5 if 


the Collector is satisfied that the public ` 


premises are in unauthorised occupation 
he has the power to make an order of 
eviction giving reasons therefor. The 
contention is that the Government thus 
has two remedies open to it. one under 
the ordinarv law and the other a drastic 
and more prejudicial remedy under the 
present Act. The words ‘the Collector 
may make an order of eviction’ in S. 5 
show that the section confers discretion 
to adopt the procedure under Sections 4 
and 5 or not. Section 5 has left it to the 
discretion of the Collector to make such 
an order in the case of some of the 
tenants and not to make such an order 
against others. Section 5 thus enables the 
Collector to discriminate against some by 
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exercising his power under Section 5 and 
take proceedings by wav of a suit against 
others, both the remedies being simul- 
taneously: available to the Government. 
There can be no doubt that if the Collec- 
tor were to proceed under Sections 4 and 
5 the remedy is drastic for a mere opin- 
ion by him that a person is in unautho- 
tised occupation authorises him to issue 
a show cause notice and his satisfaction 
under Section 5 is sufficient for him to 
Pass an order of eviction and then to 
recover under Section 7 rent in arrears 
and damages which he mav assess in res- 
pect of such premises as arrears of land 
revenue. Section 5 does not lav down 
anv guiding principle or policy under 
which the Collector has to decide in 
which cases he should follow one or the 
other procedure and. therefore. the 
choice is entirely left to his arbitrary will. 
Section 5 by conferring 
such unguided and absolute discretion 
manifestly violates the right of equality 
guaranteed by Article 14. 


It is well settled that if a law were 
to provide for differential treatment for 
amongst persons similarly situated, it 
violates the equality clause of Art. 14...” 
Section 22 confers greater discrimination 
than the section which their Lordships 


were examining in the above case. The 
allegation of the appellants is. and we 
have seen in D. B. Special Appeal No. 


395/72 = (Reported in AIR 1973 Rai 244) 
that in some cases resort had been taken to 
Section 91 of the Land Revenue Act 
while in other cases the provisions of Sec- 
tion 22 have been resorted toin the Raia- 
sthan Canal Area itself. The proceed- 
ings under Section 91 are not only regu- 
lated by the procedure prescribed but 
there are two appeals provided against 
orders passed in such proceedings. For 
an action under Section 22, no notice is 
necessary, no opportunity to the person 
in possession is afforded. the jurisdiction 
of civil Court is barred under Section 25 
and there is no right of appeal. We might 
in this connection also refer to Raghubir 
Singh v. Court of Wards, Aimer. (AIR 
1953 SC 373). In this case, under S. 112 
of the Aimer Tenancy and Land Records 
Act 1950 it was provided that “if a land- 
lord habitually infringes the rights of a 
tenant under this Act. he shall notwith- 
standing anvthing in Section 7 of the 
Aimer Government Wards Regulation. 
1888 (1 of 1888) be deemed to be a land- 
lord who is disqualified to manage his 
Own property” within the meaning of 
Section 6 of the said Regulation and his 
property shall be liable to be taken 
under the superintendence of the Court 
of Wards. Their Lordships observed as 
follows:— 
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“The provisions of Section 112 of 
Act 42 of 1950 are penal in nature and 
are intended by wav of punishment of a 
landlord who habitually infringes the 
rights of his tenants. He is punished bv 
being placed at the mercy of the Court 
of Wards and by being made subiect to 
the stringent provisions of Regulation I 
of 1888. An enactment which prescribes 
a punishment or penalty for bad behav- 
iour or for misconduct of a landlord can- 
not possibly be regarded as restriction on 
a fundamental right. Indeed a punishment 
is not a restriction. This was frankly 
conceded bv the learned Attorney Gene- 
ral. It is still more difficult to regard 
such a provision as a reasonable restric- 
tion on the fundamental right. When a 
law deprives a person of possession of his 
property for an indefinite period of time 
merely on the subjective determination 
of an executive officer, such a law can 
on no construction of the word ‘reason~ 
able’. be described as coming within that 
expression, because it completely nega- 
tives the fundamental. right by making its 
enioyment depend on the mere pleasure 
and discretion of the executive. the citi- 
zen affected having no right to have re- 
course for establishing the contrarv in a 
civil court. Section 112 of Act 42 of 
1950 cannot therefore, be held valid as 
coming within the scope of Article 19 (5) 
of the Constitution.” 

Section 25 of the Colonisation Act 
excludes the iurisdiction of the Civil 
Court in matters arising under the Act 
and the exercise of powers under Sec~ 
tion 22 is dependent on the satisfaction 
of the Collector to order immediate re- 
entry on the land and take possession of 
all crops, trees and buildings thereon on 
behalf of the State Government without 


compensation. ` . A, 
23. We are, therefore, of the opin- 
jon that Section 22 is violative of Arti- 


cles 14 and 19 (1) (£) of the Constitution. 
We accordingly strike it down. Asa 
matter of necessary consequence. Wwe 
quash the notices issued thereunder. No 
action has been alleged to be taken under 
Section 24 of the Colonisation Act and 
it is, therefore, not necessary to examine 
its validity. 


24. No other point was pressed 
before us. 
25. The result of our discussion 


is that the notices issued to the appel- 
lants under Section 22 are quashed and 
the appeals of the appellants are allowed 
to this extent. There will be no order 
as to costs. i: 

Appeals allowed. 
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Ramchandra, Appellant v. Mst. Bhanwari 
Bai, Respondent. 


Second Appeal No. 101 of 1973, DJ- 
21-3-1973 against judgment and decree of 
oe Jain, Dist. J., Partabgarh, D/- 13-11- 


Index Note:— (A) Contract Act (1872), 
S. 23 — Agreement to stifle prosecution — 
Agreement to compound offence compound- 
able with Court’s permission — Not illegal 
when Court’s permission is obtained. 


(Para 3) 
Cases Referred: Chronological 
AIR 1961 All 173, Ahmed Ullah v. 
Hafizullah 
1960 Raj LW 27 = ILR (1959) 9 Raj 
934, Mishrimal v. Sohan Raj 
1959 Raj LW 75 = ILR (1959) 9 Raj 
129, Sheodana v. Vinay Singh 
AIR 1953 Cal 415 = 1953 Cri LI 
1761, Nand Kishore y. I. M. Cor- 
poration India Ltd. 2 


U. R. Tatia, for Appellant. 

JUDGMENT :— The only question rais- 
ed in the second appeal is about the legality 
of the agreement made by the appellant viz., 
the husband of the plaintiff, for giving her 
Maintenance at Rs. 40/- per month. This 
agreement was arrived at when the defendant 
husband was being prosecuted for the of- 
fence of bigamy under Section 494, Indian 
Penal Code and while compromising the of- 
fence the husband had agreed to pay main- 
tenance to the wife. 


2. Learned counsel argues that since 
the consideration of the agreement was the 
stifling of a prosecution the agreement was 
rendered void. Learned counsel takes the 
position that the offence of bigamy under 
Section 494, Indian Penal Code is a non- 
compoundable one since it cannot be com- 
pounded without the permission of the Court 
and, therefore, whatever agreement was made 
by the husband and the wife while com- 
promising the offence cannot be held to be 
valid in the eye of law. According to learn- 
ed counsel, such of the offences as can be 
compounded with the permission of the Court 
fall within the category of non-comvound- 
able offences. . Learned counsel invited my 
attention to a number of cases, such as, 
Mishrimal v. Sohan Raj, 1960 Raj LW 27; 
Sheodana v. Vinay Singh, 1959 Raj LW 75; 
Nand Kishore v. I. M. Corporation, AIR 
1953 Cal 415 and Ahmed Ullah v. Hafi- 
zullah, ATR 1961 All 173. 

3. It is true, where the consideration of 
an agreement is to compound an offence which 
is non-compoundable in law it cannot 
be held to be a valid agreement as its obvious 
object would be to stifle the prosecution, but 
I am afraid, offences which are compound- 
able with the permission of the Court cannot 
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be characterised as non-compoundable of- 
fences. Offences fall under two broad cate- 
gories namely, compoundable and non-com- 
poundable. Amongst the compoundable of- 
fences there are some which can be com- 
pounded by the parties themselves and there 
are yet others which have to be compounded 
by the parties, but it has to be though with 
the permission of the Court, yet by no means 
can it be said that offences which are com- 
poundable with the permission of the Court 
are non-compoundable. Non-compoundable 
offences are such as cannot be compounded 
by the parties at all with or without the 
permission of the Court. Now, therefore, 
if on the commission of such an offence of 
bigamy the aggrieved spouse enters into a 
compromise with the offending spouse and 
compounds the offence and the permission 
of the Court is there in that the compromise 
was allowed then it cannot be said that the 
agreement to compound such an offence 
would be rendered illegal on the ground that 
it would be stifling a prosecution. All the 
four cited cases relate to offences which 
were non-compoundable. The only difference 
between an offence which is compoundable 
with the permission of the Court and that 
which is compoundable without such per- 
mission is that the Court has to exercise its 
discretion in the matter whether in all the 
circumstances of the case permission to com- 
pound the offence should or should not be 
allowed. If the Court refuses the permis- 
sion and then the parties, in spite of such re- 
fusal, compound the offence then such an 
agreement may be illegal, but not an agree- 
ment where the, Court permits the parties 
to compound the offence and a party com- 
pounds the offence. 


4, In the present case it appears that 
the compromise was allowed by the Court 
and the appellant husband earned his acquit- 
tal on that score. That being so, the agree- 
ment on the basis of which the suit was filed 
by the wife cannot be said to be illegal. 


5. The appeal has no force and is 
consequently hereby rejected summarily. 

6. Learned counsel for the appellant 
orally prayed for leave to appeal under Sec- 
tion 18 of the Rajasthan High Court Ordi- 
nance, but as the case was not found to 
have sufficient merits, even to justify admis- 
sion, the leave to appeal is refused. 


Appeal dismissed. — 





AIR 1973 RAJASTHAN 261 (Y 60 C 70) 
KAN SINGH, J. 

Thakur Chandra Singhji Istmradar, De- 
fendant-Appellant v. Hamir Singh Raja 
Janak Singh, Plaintiff-Respondent. 

Second Appeal No. 348 of 1966, D/- 
16-2-1973, against judgment and decree pas- 
sed by Gopal Mal Mehta, Dist. J., Ajmer, 
in Civil Appeal No. 83 of 1963. 


DQ/FQ/B623/73/SB 





Thakur Chandra Singhji v. Hamir Singh (Kan Singh J.) 


‘[Prs. 1-2] Raj. 261 


Index Note:— (A) Ajmer Abolition of 
Intermediaries and Land Reforms Act (3 of 
1955), Ss. 78 (1), 12 — Bar of snit — Claim 
for maintenance not mentioned in statement 
under S. 12 — Civil suit for arrears not 
a — (X-Ref:— Civil P. C. (4998), 

. 9). 

Brief Note :— (A) A suit in a civil court 
for the recovery of arrears of cash annuity 
by way of maintenance payable to the widow 
of a deceased landholder (istmararidar), after 
the abolition of the istmarari grant, from 
out of the compensation obtained in lieu of 
the abolition of the estate is not barred 
where the statement of claim filed by the 
heir of the deceased Jandholder under Sec- 
tion 12 within 2 months of vesting did not 
contain any details of the Gujaredar as re- 
quired under Section 12 (2) (3) and con- 
sequently it could not be held that the Com- 
pensation Commissioner was required to 
determine the amount of the maintenance 
payable to the widow. Bar created by sub- 
section (1) of S. 78 would apply only if it 
can be postulated in the facts and circum- 
stances of the case that the Compensation 
Commissioner was required to settle, decide 
or deal with any question about the com- 
pensation payable to the widow. (Para 14) 

Index Note :— (B) Hindu Adoptions and 
Maintenance Act (1956), S. 4 — Right to 
maintenance by widow of deceased istama- 
raridar in Rajasthan — Death after Act came 
into force — (X-Ref:— Ajmer Abolition of 
Intermediaries and Land Reforms Act (3 of 
1955), S. 78). 

Brief Note:— (B) Although civil suit 
might be barred under Ajmer Abolition of 
Intermediaries and Land Reforms Act, suit 
against heirs of deceased inheriting the éstate 
is maintainable under the Maintenance Act. 
Section 4 gives an overriding effect to it. 

s (Para 15) 

Index Note:— (C) Ajmer Abolition of 
Intermediaries and Land Reforms Act (3 of 
1955), S. 78 — Enforcement of claim for 
maintenance from the properties of deceased 
istmarari other than the istmarari estate, not 
barred by the Act. (Para 16) 

Sayarchand Mehta, for Appellant; M. L. 
Panwar for N. K. Jain, for Respondent. 

JUDGMENT :— The only question 
raised in this appeal is about the maintain- 
ability of the suit for the recovery of an 
amount of arrears of maintenance payable 
to the widow of a deceased landholder 
(istmarardar) after the abolition of the 
Istmarari grant under the Ajmer Abolition 
of Intermediaries and Land Reforms Act (Act 
No. IH of (1955))} hereinafter referred to as 
the Act. 


2. The relevant facts are not in dis- 
pute. Late Rao Saheb Rameshwar Singh 
was the Istmrardar of the estate of Bandan- 
wara in the Former Ajmer State. He died 
some 30 years back and was issueless. He 
was succeeded by Thakur Chandra Singh, 
an heir, Thakurani Anop Kanwar was the 
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widow of Rao Sahib Rameshwar Singh. She 
has been referred to in these proceedings as 
‘Maji Chohan Ji’. There was trouble be- 
tween the Maji Chohanji and Thakur Chandra 
Singh, the new Istmarardar of Bandanwara. 
The Ajmer Administration had fixed a main- 
tenance allowance of Rs. 300/- per month for 
Maji Chohanji and this was being paid by 
Thakur Chandra Singh. Whenever there was 
default in the payment of maintenance, the 
Ajmer Administration would intervene and 
then the arrears would be paid by Thakur 
Chandra Singh to Maji Chohaniji. — 

3. On 26-7-1956 Maji Chohanji ex- 
ecuted a will in favour of her brother Hamir 
Singh authorising him to receive all ber 
assets and properties. Maji Chohanji expired 
on 5-2-1957. Her obsequies were performed 
by Hamir Singh who had spent Rs. 1102/4/ 
over jt. 


4. On 13-1-1958 Hamir Singh filed a 
suit against Thakur Chandra Singh in the 
Court of Civil Judge, Ajmer for the recovery 
of (i) arrears of maintenance of late Maji 
Chohanji from 1-11-1954 to 5-2-1957 at the 
rate of Rs. 300/- per month, in all Rs. 8150/-, 
(ii) Rs. 1102/4- as expenses incurred, total 
Rs. 9252/4). 


5. The defendant contested the suit 
on a number of grounds. After recording 
evidence the learned Civil Judge reached the 
conclusion that the maintenance had been 
paid to the deceased upto 31-12-1954 and 
accordingly he held that maintenance from 
1-1-1955 to 5-2-1957 alone was due. Fur- 
ther learned Civil Judge held that the amount 
of Rs. 1102/4/ was spent by the plaintiff for 
the last rites of the late Maji Chohanji. The 
learned Civil Judge also held that the will 
by Maji Chohanji in favour of the plaintiff 
was proved. Consequently the learned Judge 
decreed the plaintiff’s suit for an amount of 
Rs. 8642/4). Aggrieved by the decree of the 
learned Civil Judge the defendant Thakur 
Chandra Singh went up in appeal to the 
Court -of District Judge, Ajmer. 


6. It was conceded before the learned 
District Judge that the Maji Chohanji was 
entitled to the arrears of maintenance from 
1-1-1955 to 31-7-1955 i.e. for seven months. 
This amount came to Rs. 2100/-. It was, 
however, contended by the defendant ap- 
pellant that as the estate stood abolished 
under the Act with effect from 1-8-1955 the 
suit in a Civil Court was not competent for 
the period subsequent to 1-8-1955. Sec- 
tion 78 of the Act was relied on. 


T The learned District Judge observ- 
cd that inasmuch as the statement of claim 
filed by the defendant under Section 12 of 
the Act did not contain any details of the 
‘Gujaredar’ as required under S: 12 (2) (3) 
of the Act, the Compensation Commissioner 
was not in a position to determine the allow- 
ance payable to the Maji. Chohanji. Con- 
sequently the learned District Judge came 
to the conclusion that the defendant could 
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not escape his liability to pay the cash an- 
nuity to Maji Chohanji from out of the 
compensation that he had got in lieu of the 
abolition of the estate. 


8. The second point argued before 
the learned District Judge was that the plain- 
tiff was not entitled to recover from the de- 
fendant the funeral expenses. This was re- 
pelled by the learned District Judge observ- 
ing that the funeral expenses of a widow are 
payable out of the estate of her husband. 
The learned District Judge fortified himself 
by referring to Section 566 of the Principles 
of Hindu Law by D. F. Mulla, 12th Edition. 
In the result he dismissed the appeal and af- 
firmed the decree of the first Court. 


9. The defendant then filed a review 
application before the learned District Judge. 
In the review application it was contended 
that the suit was barred by the provisions 
of Section 25 of the Ajmer Land and Re- 
venue Regulation, 1877. The learned Dis- 
trict Judge did not entertain this plea. He 
observed that this was not the subject-matter 
of any issue nor was it argued before him 
on behalf of the defendant in the appeal. 
Consequently he dismissed the review appli- 
cation. 


10. It is in these circumstances that 
the defendant has come in further appeal to 
this Court. 

11. His learned counsel has argued 
only one point viz., that the suit was barred 
by the provisions of Section 78 of the Act. 
I may read this section : 

“78. Bar of jurisdiction of civil courts.— 
(1) Save as otherwise provided in this Act, 
no Civil or Revenue Court shall have juris- 
diction to settle, decide, or deal, with any 
question which is, by or under this Act, 
required to be settled, decided or dealt with 
by the State Government, the Sub-Divisional 
Officer, the Collector, the Compensation Of- 
ficer or the Compensation Commissioner. 


(2) Except as otherwise provided in this 
Act no order of the State Government, a 
Sub-Divisional Officer, a Compensation Of- 
ficer or the Compensation Commissioner 
under this Act shall be called in question 
in any Court.” 


Sub-section (1) clearly contemplates that 
whenever any question is required to be settl- 
ed, decided or dealt with by any of the autho- 
Tities under the Act, then no civil or revenue 
Court shall have jurisdiction to settle, decide 
or deal with any such question save as other- 
wise provided in this Act. 

11-A. Section 11 provides for main- 
tenance allowance payable out of the com- 
pensation. Its relevant provision runs as 
follows :— 


“11. Maintenance Allowance payable 
from Compensation :— (1) Where under any 
law or custom having the force of law, a 
Guzaredar is entitled to receive at the date 
of vesting a Guzara out of the income of 
any estate, he shall be entitled to receive out 
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of the compensation payable to the inter- 
mediary in respect of the estate such amount 
as the Compensation Commissioner may hav- 
ing regard to the matter specified in sub- 
section (2) determine.” 

Section 12 provides for submission of claims. 
It lays down that every intermediary whose 
estate has been acquired in this Act shall 
“within two months from the date of vesting, 
file in the prescribed form a statement of 
Claim for compensation before the Com- 
pensation Officer. Sub-section (2) thereof lays 
down what the statement of claim has to 
contain. Clause (viii) thereof lays down that 
the statement has to contain the names of 
Guzaredars, if any, together with the details 
about the cash annuity or the area of land 
enjoyed by each, and the gross income from 
the said area. 


12. The term ‘Guzara’ has been defin- 
ed, inter alia, to mean a fixed cash annuity 
granted by an intermediary for the main- 
tenance of his relatives and dependents. The 
term ‘estate’ has been defined to mean an 
Istamrari estate, Jagir, Bhoom, Muafi and 
land held by a Guzaredar. 


13. Since no land was held by Maji 
Chohanji, what she was getting would be 
only a cash annuity and this was not an 
estate within the meaning of the Act. In 
Section 11 of the Act two things are pro- 
vided. The first part of it is a declaratory 
provision. It lays down that what a Guzare- 
dar was entitled to receive at the date of 
the vesting of the estate as Guzara out of 
the income of the estate, he shall be entitled 
to receive out of the compensation payable 
to the intermediary. The second part gives 
a discretion to the Compensation Commis- 
sioner who may determine what amount out 
of the compensation has to be determined 
having regard to the matters, contained in 
sub-section (2) of S. 11 of the Act. 

14, Therefore, the right to receive 
maintenance by the Maji Chohanji was not 
a question required to be determined by the 
Compensation Commissioner. The section 
only vested the Compensation Commissioner 
with the discretion to fix the amount as may 
be considered necessary on account of the 
changed circumstances; because hence- 
forward the intermediary was not to receive 
the income of his estate as such but a com- 
pensation and that, too, only for a certain 
fixed period. The discretion vested in the 
Compensation Commissioner to adjust this 
liability of the intermediary consequent to 
the loss of the estate. Now this discretion 
could be exercised by the Compensation 
Commissioner only if he were moved by 
any one to alter the amount of maintenance 
that the widow of former intermediary was 
getting. It is noteworthy that as observed 
by the learned District Judge the Istmrardar 
had not given the particulars of the Guzara 
of Maji Chohanji in the statement of claim. 
Consequently it cannot be held that the 
Compensation Commissioner was required to 
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determine the amount of the maintenance 
payable to Mali Chohanji. Bar created by 
sub-section (1) of Section 78 of the Act 


would apply only if it can be postulated in 
the facts and circumstances of the case that 
the Compensation Commissioner was requir- 
ed to settle, decide or deal with any question 
about the compensation of Maji Chohanji. 

15. Apart from this before the death 
of Maji Chohanji Hindu Adoptions and 
Maintenance Act, 1956 had come into force. 
Section 4 of this Act gives an overriding 
effect to it. Section 22 lays down that the 
heirs of a deceased Hindu are bound to 
Maintain the dependants of the deceased out 
of the estate inherited by them from the de- 
ceased. Thus Maji Chohanji being the 
widow of the previous Istmrardar, was en- 
titled to receive maintenance from the heir 
of the husband of Maji Chohanji, namely, 
Thakur Chandar Singh. 


16. Apart from that the Act of 1955 
cannot bar enforcement of claims for main- 
tenance from the properties of the deceased 
Istmrardar other than the Istmrari estate. 
Section 78 of the Act would not create any 
bar in respect of such private properties of 
the Jate Istmrardar. 

17. In view of the above I do not 
find any force in this appeal which I hereby 
dismiss but the parties are left to bear their 
own costs. 

Appeal dismissed. 
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Kalyan Singh, Appellant v. Smt. Chhoti 
and others, Respondents. 

Second Appeal No. 201 of 1966, DJ- 
14-3-1973, against judgment and decree of 
D. C. Sharma, Dist. J., Jaipur City, D/- 22-1- 
1966. 

Index Note:— (A) Evidence Act (1872), 
Section 90 — Copy of document thirty years 


old — There is no presumption regarding 
correctness of contents of copy. (ara 11) 
Brief Note: — (A) The presumption 


could only be about the genuineness of the 
endorsement that the copy was certified by 
an officer. (Para 11) 

Index Note: — (8) Registration Act 
(1998), Section 57 — Original document and 
copy produced by executant at time of re- 
gistration when Registration Act was not in 
force — Copy cannot be treated as proof of 
original when there was no endorsement that 
it was correct copy or that it had been com- 
pared with original. (ara 11) 

Index Note:— (C) Evidence Act (1872), 
Section 65 — Secondary evidence admitted 
without any objection — Party cannot swb- 
sequently complain that document had not 
been proved by primary evidence. (Para 12) 
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Brief Note: — (C) The rule, however, 
does not apply where the document admit- 
ted was not even secondary evidence. AIR 
1943 PC 83 and AIR 1946 Bom 193, Dis- 
tinguished. (Para 15) 


Cases Referred: Chronological Paras 


AIR 1959 SC 443 = (1959) Supp (1) 
SCR 426, H. Venkatachala v. B. N. 
Thimmajamma / 

AIR 1946 Bom 193 = 47 Bom 
962, Pandappa v. Shivalingappa- 12, 14 

AIR 1943 PC 83 = ILR (1943) Kar 
PC 69, Gopal Das v. Sri Thakurji 12, 13 


P. N. Dutt, for Appellant; D. P. Gupta, 
R. P. Dave and S. K. Keshote, for Respon- 
dents. 


JUDGMENT:— This is a defendant’s 
second appeal directed against the appellate 
judgment of the learned District _ Judge, 
Jaipur City, dated 22-1-1966 affirming the 
decree of the learned Civil Judge, Jaipur 
dated 27-9-1963 decreeing the plaintiff-res- 
pondents’ suit declaring that the “Bagichi” 
known as ‘Shri Satya Narainji-Ki-Bagichi’ 
belongs to the plaintiff-respondent Ganga 
Ram. i 


2. The case has a history. There is 
a ‘Bagichi’ with a temple of Satya’ Narainji 
therein and other appurtenant properties at 
Jaipur. According to the plaintiff, Ganga 
Ram, the land over which the ‘Bagichi’ stands 
originally belonged to two persons Bhagla and 
Girdhari. Bhagla and Girdhari had sold this 
land in Samvat 1932 by a registered sale deed 
to one Raghunath Brahmin. It was Raghu- 
nath Brahmin who constructed the temple of 
Satya Narainji and had also raised Pucka as 
well as Kucha construction on the ‘Bagichi’. 
Raghunath was survived by his son Gauri- 
lal. The plaintiff claimed that Gaurilal died 
issueless, but on Asoj 12 Samvat 1973 Gauri- 
lal had executed a will in favour of the plain- 
tiff Ganga Ram. Thereafter the plaintiff 
claims to have remained in possession of the 
‘Bagichi’ and the houses thereon and has been 
performing the Sewa Pooja of the Deity. The 
plaintiff had to file the suit because defen- 
dants Kalyan Singh and Suraj Narain had 
obtained a decree for possession of the suit 
‘Bagichi’ against defendant No. 3 Bhonrilal 
from the court of Additional Munsif, Jaipur 
City on 20-8-1956 and the decree was upheld 
in second appeal to this Court. When the 
defendants Nos. 1 and 2 put that decree in 
execution and defendant No. 3 Bhonrilal was 
called upon to hand over possession of the 
‘Bagichi’ the plaintiff Ganga Ram felt the 
necessity of bringing the present suit for dec- 
laration. He, therefore, prayed that the 
‘Bagichi’ be declared to be his property and 
the defendants be injuncted from executing 


the decree against him, as the decree was - 


null and void against the plaintiff, he being 
not a party to the suit culminating in the 
decree. It was averred that. Bhonrilal had no 
right whatsoever in the suit property. It fur- 
ther appears that prior to the suit against 
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Bhonrilal the members of the Darji commu- 
nity had brought a suit against one Khawas 
Balabux and Narain, father of Ganga Ram, 
for possession of this ‘Bagichi’. It was aver- 
red in that suit that the ‘Bagichi’ belonged 
to the Darji community and Narain had 
made a sale thereof in favour of Khawas 
Balabux which he had no right to do. That 
suit resulted in a decree in favour of the 
Darji community and against Khawas Bala- 
bux and Narain and the decree was upheld 
by the Chief Court of the former Jaipur 
State in the year 1928. For a period of al- 
most 23 years nothing happened and then in 
1951 the suit was brought by the Darji com- 
munity against Bhonrilal for possession of the 
‘Bagichi’, That suit resulted in a decree in 
favour of the Darji community against Bhon- 
rilal. Thus, the present is the third suit in 
the series. 


3. The defendants contested the suit. 
They pleaded that the ‘Bagichi’ and the ap- 
purtenant properties belonged to the Darji 
community and it was the Darji community 
which had constructed the temple of Satya 
Narainji and Mahadeoji. They had ~ also 
constructed the houses on the land of the 
‘Bagichi’ and further it were they who used 
to appoint the Pujaris and were realising the 
rental income of the ‘Bagichi’. It was also 
denied that it was Raghunath who was the 
owner of the property or that he had cons- 
tructed the houses thereon. About the alleg- 
ed will by Gaurilal in favour of the plaintiff 
Ganga Ram it was stated that it was a for- 
gery as Bhonrilal had died during the life- 
time of his father Raghunath. The defen- 
dants proceeded to say that it was the Darji 
community who had appointed Narain as 
the Pujari for performing the Sewa Pooja 
at the temple of Satya Narainji and after 
Narain’s death Bhonrilal being his eldest son 
was appointed as a Pujari. About the plain- 
tiff Ganga Ram it was said that he was a 
junior member of the family and was resid- 
Ing in the ‘Bagichi’ along with his brother 
Bhonrilal. 


4, The learned Civil Judge before 
whom the suit was instituted framed the fol- 
lowing issues:— 

“1. Whether the land of the disputed 
property was sold by Girdhari and Bhagla 
to Raghunath Brahmin and that they were 
the owners thereof? 

2. Whether the said Raghunath cons- 
tructed Kucha and Pucca rooms of the dis- 
puted Bagichi? E 

3. Whether Gaurilal son of Raghunath 
executed a will in favour of the plaintiff for 
the said Bagichi and that on the basis of the 
we the plaintiff is the owner of the Bagi- 
c ; 

4. Whether the plaintiff is in possession 
of the said Bagichi? 


5. Whether the judgment of Chief Court, 
Jaipur dated 15th September, 1928 operate 
as res judicata against the plaintiff? 
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6. Whether the court fee paid is insuffi- 
cient?” 


5. The plaintiff examined himself as 

P. W. 3 and produced six other witnesses. 
. P. W. 1 Gopal Prasad was a Clerk in the 
Registration Department who produced a 
copy of the sale deed available in a file 
of the Department which purported to have 
been executed by Bhagla and Girdhari in 
favour of Raghunath. The witness stated 
that the register in which the document, 
might have been copied on registration was 
not traceable and only a copy of the docu- 
ment was found in the file, but it did not 
bear the endorsement of it being a true 
copy. The witness further stated that in 
those days the party seeking registration of 
a document used to produce a copy thereof 
along with the original. .The original would 
be returned to the party after registration 
and the copy would be kept on the file. 
P. W. 2 Gopal Lal stated that on Ex. 4, 
which was the will, signatures A to B were 
of his father Dola Ram. P. W. 4 Ramdeo 
stated that he had attested the will Ex. 4 
at the instance of the testator Gaurilal. 
P. W. 5 Govind Ram and P. W. 6 Bhoorji 
were the tenants living in some apartments 
of the ‘Bagichi’, They stated that they were 
paying rent to Ganga Ram. P. W. 7 Shyam 
Sunder was the scribe of the will Ex. 4. 
In rebuttal the defendant Kalyan Singh exa- 
mined himself as D. W. 1. The documen- 
tary evidence on the side of the plaintiffs 
mainly consisted of: (1) the copy of the 
sale deed in favour of Raghunath, and (2) 
the will Ex. 4 in favour of the plaintiff 
Ganga Ram. The learned Civil Judge held 
the copy of the sale deed Ex. 3 to be an 
old document which was produced from the 
official records and consequently applying 
Section 90 Evidence Act he held that no 
strict proof was necessary to be given for 
this document and he drew the presumption 
regarding its genuineness. As regards the 
will Ex. 4 the learned Judge held that its 
execution by Gaurilal in favour of the 
plaintiff was proved and further the fact 


that the plaintiff was in possession of the - 


disputed property went to corroborate the 
oral evidence regarding the execution of the 
will Ex. 4. The learned Judge dismissed the 
discrepancies in the evidence observing that 
the will was executed some 47 years ago 
and it was, therefore, natural that the wit- 


messes would not be able to state every 
particular correctly. In the result, the 
learned Judge was Satisfied that the will 


Ex. 4 had been proved. Consequently he 
granted the declaration in favour of the 
plaintiff that he was the owner of the pro- 
perty in dispute as described in Para 1 of 
the plaint and further that the plaintiff was 
not bound by the judgment and decree 
dated 15-9-1928 of the Chief Court of the 
erstwhile Jaipur State. 


Agerieved by the decree of the 


6. 
learned Civil Judge the defendants went up 
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in appeal to the Court of the learned Dis- 
trict Judge, Jaipur City, Jaipur. At the out- ` 
set the learned District Judge considered the 
question whether the will Ex. 4 was duly 
executed by Gaurilal. He found the evi- 
dence of P. W. 2 Gopal Lal, P. W. 4 Ram- 
deo and P. W. 7 Shyam Sunder trustworthy 
and affirmed the finding of the learned Civil 
Judge that the will had been executed by 
Gaurilal in favour of the plaintiff Ganga 
Ram. He then considered the question whe- 
ther the sale by Bhagla and Girdhari in 
favour of Raghunath was proved. He plac- 
ed reliance on the evidence of P. W. 1 
Gopal Lal and in agreement with the learn- 
ed Civil Judge held that Ex. 3 was a copy 
of the document of more than 30 years 
standing and as the document was a register- 
ed one the same has been rightly held prov- 
ed by the trial Court. This point was 
covered by Issue No. 1 and in his own words 
his conclusion may be put thus: 

“The onus of issue No. 1 was on the 
plaintiff and he has examined himself and 
produced three witnesses out of whom 
Gopal Lal P. W. 1 has deposed that he had 
brought the file No. 15 of Samvat 1932 in 
which there is a copy of the sale deed Ex. 3 
and thus the plaintiff has proved that Raghu- 
nath purchased the land of the disputed Bagi- 
chi under the registration sale deed Ex. 3. 
There -is nothing on the record brought by 
the defendant to show that the land was not 
purchased by Raghunath but by Darjee com- 
munity and on the other hand the defendant 
Kalyan Singh D. W. 1 has stated that he 
does not know as to who had purchased the 
land. It was also argued on behalf of the 
defendant appellant that the Darjee commu- 
nity had obtained a decree establishing their 
title to the disputed land. Ex. 3 is.a copy 
of the document sale deed of more than 
30 years standing and it is a registered one 
and consequently the issue No. 1 has right- 
ly been decided by the lower court in favour 
of the plaintiff.” 


In the result, the learned District Judge dis- 
missed the appeal. 

7. It is in these circumstances that 
the defendants have come in further appeal 
to this Court. à 

8. In assailing the judgment and dec- 
ree of the court below learned counsel for 
the appellant contends that the courts below 
had taken an erroneous view of the matter, 
They went wrong in holding that the copy 
of the alleged sale deed Ex. 3 can be pre- 
sumed to be a genuine one in accordance 
with Section 90 of the Evidence Act. Fur- 
ther the copy of the document which was 
not attested as a true copy by any official 
record nor purports to have been compared 
with the original cannot be admissible even 
as secondary evidence. Then as regards the 
will Ex. 4, learned counsel argued that it 
was a forged document. He pointed out 
that the first suit by the Darji community 
was filed against none other than the father 
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of the present plaintiff Ganga Ram and then 
the second suit was filed against the elder 
brother of Ganga Ram and this so-called 
will had not seen the light of the day for 
such a long period. Apart from this, it was 
submitted that the standard of proof of a 
will is higher in Jaw compared to other 
documents and even if formally the will may 
be taken to have been proved yet it would 
be the duty of the propounder to dispel the 
suspicious circumstances surrounding the 
execution of the will and, if he has failed 
to do so, the court should decline to regard 
the document as the last will of the diseased. 
Learned counsel relied on H. Venkatachala 
v. B. N. Thimmajamma, AIR 1959 SC 443. 

9. Learned counsel for the respon- 
dents, on the other hand, tried to support 
the judgment of the lower Court. He sub- 
mitted that even if Section 90 of the Evi- 
dence Act is not held to be applicable re- 
garding the copy of the sale deed Ex. 3, 
there would yet be a presumption under Sec- 
tion 57 of the Indian Registration Act. Then 
as regards the non-production of the will in 
the earlier litigation, learned counsel sub- 
mitted that Narain could not be expected 
to refer to the will in favour of his son 


Ganga Ram, as that would go against his ` 


own stand; he having sold the property to 
Khawas Balabux giving it out as his own. 
Similarly, as regards the non-disclosure of 
the will in the subsequent suit against Bhon- 
rilal it was submitted that Bhonrilal too had 
taken the stand that he was in adverse pos- 
session of the property and consequently if 
he were to refer to the will that would mili- 
tate against his plea. Thus, learned counsel 
argued that the non-production of the will 
in the earlier litigation was not a suspicious 
circumstance. 

10. Before proceeding further I may 
mention that an application was moved by 
Jearned counsel for the appellant to take 
additional evidence in the shape of two 
documents under Order 41, Rule 27. One 
of the documents that was sought to be 
produced was the judgment of the Chief 
Court of the former Jaipur State in the liti- 
gation between the Darji community and 
Khawas ‘Balabux and Narain. As already 
observed, the judgment is dated 15-9-1928. 
The second one was the certified copy of 
the statement of Narain, the plaintiff’s father 
in the earlier suit. 


11. After hearing both the learned 
counsel on 19-12-72 the appellant was per- 
mitted to produce the copy of the Chief 
Court’s judgment, but his prayer for permis- 
sion to produce the statement of Narain was 
refused. Learned counsel for the respondents 
was permitted to produce documentary evi- 
dence, if any, in rebuttal of the Chief Court’s 
judgment. On 19-2-73, learned counsel for 
the respondents stated that he was not in a 
position to produce any documents in rebut- 
tal, as the concerning record has been weed- 
ed out. In the circumstances, the matter- 
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has to be examined in the light of such 
material as is available on record. So far 
as the applicability of Section 90 Evidence 
Act to a copy of a document is concerned 
it is well settled that there can be no pre- 
sumption regarding the correctness of the 
contents of the copy. The presumption 
could only be about the genuineness of the 
endorsement that the copy was certified by 
an officer. Learned counsel for the respon- 
dents has not disputed this position. There- 
fore, I need not deal with this point any 
further and may at once turn to the ques- 
tion whether a presumption could arise re- 
garding Ex. 3 under Section 57 of the Regis- 
tration Act. Section 57 reads as under:—— 

“S. 57. Registering officers to allow ins- 
pection of certain books and indexes, and 
to give certified copies of entries. 


(1) Subject to the previous payment of 
the fees payable in that behalf, the Books 
Nos. 1 and 2 and the indexes relating to Book 
No. 1 shall be at all times open to inspec- 
tion by any person applying to inspect the 
same; and subject to the provisions of Sec- 
tion 62, copies of entries in such books shall 
be given to all persons applying for such 
copies. 

(2) Subject to the same provisions, 
copies of entries in Book No. 3 and in the 
Index relating thereto shall be given to the 
persons executing the documents to which 
such entries relate, or to their agents, and 
after the death of the executants (but not 


before) to any person applying for such 
copies. 
(3) Subject to the same provisions, 


copies of entries in Book No.4 and in the In- 
dex relating thereto shall be given to any 
person executing or claiming under the 
documents to which such entries respective- 
ly refer, or to his agent or representative. 

(4) The requisite search under this sec- 
tion for entries in Books Nos. 3 and 4 
shall be made only by the registering of- 
ficer. 

(5) All copies given under tbis sec- 
tion shall be signed and sealed by the re- 
gistering officer, and shall be admissible for 
the purpose of proving the contents of tbe 
original documents.” 

Sub-section (1) lays down that the Books 
Nos. 1 and 2 and the indexes relating to 
Book No. 1 (which are prepared and kept 
in accordance with Sections 51 and 52) shall 
be open to inspection and the copies of 
the entries in such books shall be given to 
all persons applying for such copies. Book 
No.-3 is a register of wills and for the 
authority to adopt and.we are not con- 
cerned with it. Book No. 4 is a miscellaneous 
register. It is sub-section (5) which provides 
that all copies given under this section shall 
be signed and sealed by the registering of- 
ficer and shall be admissible for the pur- 
pose of proving the contents of the origi- 
nal document. Here no one has pretended 
that in the year of grace 1876 when the 
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sale deed is said to have been executed any 
books as contemplated by Sections 51 and 
52 of the Indian Registration Act were 
kept in the former Jaipur State. The par- 
ties are eyen unable to throw light on the 
question whether there was any analogous 
law in force in that State in the year 1876. 
t may be that there were some Hidayats 
under which the so-called registration of 


documents then known as“ Ga eit”? was 
being done. That “ @quct’’? may be re- 


garded as registration of documents, but 
we do not know what registers were kept 
in those times and in what manner copies 
of the registered documents were entered 
in those registers. At any rate, we have it 
from the evidence of the clerk that those Tre- 
gisters were not available. Ex. 3 might have 
Deen produced by the executant along 
with the original, but there is no endorse- 
ment thereon that it is the correct copy 
of the original or that it had been compar- 
ed with the original. That being so, Sec- 
tion 57 Registration Act cannot be resort- 
ed to for taking copy Ex. 3 as proof of 
the original document of sale. Under Sec- 
tion 114, illustration (e) the judicial and 
official acts can be presumed to have been 
regularly performed. This act of register- 
ing the document was undoubtedly an of- 
ficial act and could be presumed to be re- 
gularly performed, but production of an un- 
verified copy by the executant which -does 
not purport to have been compared with 
the original by any official cannot be re- 
garded as any official act. It was, if at all, 
an act of the executant himself. There is, 
therefore, no provision under which an un- 
verified copy which had not been compared 
with the original can be regarded as the 
proof of the original. 


12. Learned counsel for the res- 
pondents argued that as no objection had 
been taken at the time the copy was pro- 
duced regarding its admissibility, the ap- 
pellant is now precluded from raising any 
objection regarding the mode of proof of 
the sale deed in favour of Raghunath. I 
am afraid, this is over simplifying the 
matter. According to Section 61 of the 
Evidence Act the contents of documents 
may be proved either by primary or by 
secondary evidence. Primary evidence is de- 
fined in Section 62 of the Evidence Act. 
The parties are on common ground that 
this is not a primary evidence. The second- 
ary evidence of a document is defined by 
Section 63 which I may read:— 

“S, 63 Secondary Evidence. Secondary 
evidence means and includes— 


(1) certified copies given under the pro- 
visions hereinafter contained; 

(2) copies made from the original by 
mechanical processes which in themselves 
insure the accuracy of the copy, and copies 
compared with such copies; 
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(3) copies made from or compared with 
the original; : f 

(4) counterparts of documents as against 
the parties who did not execute them: 

(5) oral accounts of the contents cf a 
document given by some person who has 
himself seen it.” 


Ex. 3 is neither a certified copy given under 


. any of the provisions of the Evidence Act 


nor is it a copy made from the original by 
any mechanical process. It also does not 
appear to have been made or compared from 
the original as there is no verification or en- 
dorsement of the kind and it does not come 
under clauses 4 or 5 of Section 63 either. 
No one has given the oral account cf the 
contents of the original document. If in 
place of primary evidence secondary evidence 
js admitted without any objection at the pro- 
per time then the parties are precluded from 
raising the question that the document has 
not been proved by primary evidence but 
by secondary evidence. But where there is 
no secondary evidence as contemplated by 
Section 65 of the Evidence Act then the 
document cannot be said to have been prov- 
ed either by primary evidence or by secon- 
dary evidence. Learned counsel for the res- 
pondents relied on two cases Gopal Das v. 
Sri Thakurji, AIR 1943 PC 83 and Pandappa 
v. Shivalingappa, AIR 1946 Bom 193. 

13. In AIR 1943 PC 83 their Lord- 
ships observed:— 

“Where the objection to be taken is not 
that the document is in itself inadmissible 
but that the mode òf proof put forward is 
irregular or insufficient, it is essential that 
the objection should be taken at the trial 
before the document is marked as an exhi- 
bit and admitted to the record. A party 
cannot lie by until the case comes before 
a Court of appeal and then complain for 
the first time of the mode of proof.” 

In that case in order to place reliance on 
the plea of adverse possession the party pro- 
duced a certified copy of a receipt alleged 
to have been executed by one Parshotam 
Das in March, 1881. The plaintiffs did not 
admit the execution of the receipt by Par- 
shotam Das. In the High Court it was con- 
tended that no foundation was laid by the 
defendants for the admission of the secon- 
dary evidence and further there was ne evi: 
dence to prove the execution of the receipt 
by Parshotam Das. The submission prevail- 
ed with the High Court. It was in this con- 
text that their Lordships observed that where 
the objection to be taken is not that the 
document is in itself inadmissible buc that 
the mode of proof put forward is irregular 
or insufficient it is essential that the objec 
tion should be taken at the trial before the 
document is marked as an exhibit and admit- 
ted to the record. It is to be observed that 


the copy of the receipt that was admitted 


in evidence was a certified one. A certi- 
fied copy would squarely come as secondary 
evidence which could be admitted in an ap- 
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propriate case. Whether the case justified 
the admission of secondary evidence in place 
of the primary one is a matter that should 
be raised before the Trial Court and at the 
time when the secondary evidence is sought 
to be tendered. But what their Lordships 
were dealing with was a case where such 
secondary evidence as could be admissible 
was given. 


14. In AIR 1946 Bom 193, a regis- 
tered mortgage deed which was more than 
30 years old was lost and certified copy 
thereof was produced and the learned Judge 
observed in that context that the deed being 
registered and the certified copy bearing the 
necessary endorsement of the Sub-Registrar 
before whom the executant acknowledged 
the execution being there the certified copy 
could be used and the endorsement of the 
Registrar fulfilled the requirements of Sec- 
tion 60 of the Registration Act. This is 
again a case of a certified copy being used 
in place of the original. 


15. In the present case what is 
sought to be used is an unverified copy 
which has not been certified to be a true 
copy by any official nor does it purport to 
have been compared with the original by 
anyone. Such a copy was not even secon- 
dary. evidence and was thus thoroughly use- 
less. The party is not precluded from show- 
ing that document Ex. 3 is not even admis- 
sible as secondary evidence. Therefore, there 
is no proof that there was a proper sale 
deed by Bhagla and Girdhari in favour of 
Raghunath as alleged. 


16. I may next turn to the document 
Ex. 4. I- have been taken through the en- 
tire oral evidence. The three witnesses who 
deposed to this document Ex. 4 are P. W. 7 
Shyam Sunder, the scribe, P. W. 4 Ramdeo, 
one of the attesting witnesses and P. W. 2 
Gopal Lal who has deposed to the signa- 
tures A to B in Ex. 4 being of his father. 
There was considerable: argument about the 
statement of P. W. 4 Ramdeo. Learned 
counsel for the appellant suggested that at 
the time of his statement Ramdeo had given 
his age as 55 years and, therefore, necessa- 
rily at the time of the execution of the al- 
leged will in 1916 the witness would be 
hardly 9 years old and, therefore, this will 
was a forgery. Learned counsel for the res- 
pondents, on the other hand, suggested that 
the age given by the witness was not 55 but 
65 years. I had examined the statement. 
The first figure in “55” can be read both as 
“5” as well as “6”. I have looked into the 
writing of the ‘learned Judge with a view to 
seeing how he has been writing “5” and “6” 
in Hindi and having gone through his writ- 
ing I am left in considerable doubt that 
figure “5” could be read as “6” and vice 
versa. In such a situation, therefore, when 
the witness has given a statement on oath 
I give him the benefit of doubt. Having 
read the evidence of these witnesses I am 
satisfied that according to the ordinary stan- 
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dard of proving a document the document 
Ex. 4 can be said to have been proved. 
However, there are two disturbing elements 
surrounding the execution of the will. The 
first striking feature of this will is that even 
though the wife of Gaurilal was living at the 
time as she had survived him, no provision 
whatsoever had been made regarding her by 
Gaurilal in the alleged will Ex. 4. Then the 


` second striking feature is that even though 


litigation had been going on almost for 40 
years, this will had not been referred to by 
anyone. In the first suit Narain was a de- 
fendant. He had not contested the suit and 
the proceedings remained ex parte against 
him. However, he was called by the court 
and his statement was recorded. The judg- 
ment of the Jaipur Chief Court shows that 
he had laid no claim to the property and 
took the position that he was a Pujari at the 
‘Bagichi’. Then subsequently when the suit 
was filed by the Darji community against 
Bhonrilal, no reference came to be made to 
this will Ex. 4. Learned counsel for the res- 
pondents, as I have already observed, sug- 
gested that Narain or Bhonrilal could not 
be expected to make any reference to the 
will as that would be detrimental to the 
stand taken by them. The argument, no 
doubt, looks attractive, but if it is examined 
in the light of none other than the statement 
of Ganga Ram himself it cannot stand the 
scrutiny. Ganga Ram had referred to the 
earlier litigation in the plaint, but when he 
entered the witness box he had taken a 
somersault. He was asked whether he was 
aware of the previous litigation and he said, 
he did not know of it. He was then ques- 
tioned with reference to para 5 of the plaint 
as to how the facts had been mentioned by 
him therein and he kept mum and had no 
answer. He also admitted that it was Narain 
who had given him the document Ex. 4 
some 5 or 7 years after the death of Gauri- 
lal ie., some 30 or 35 years back. In that 
situation there was no mention of the alleged 
will in any of the two previous suits. It 
is also remarkable that even upto the High 
Court Bhonrilal had asserted his own posses- 
sion over the property and had also obtain- 
ed a stay order on payment of mesne pro- 
fits vide Ex. A/7. Further Ganga Ram ad- 
mitted that his brothers Ghisilal, Kalyan 
and Sarwan were present in court at the 
time of Ganga Ram’s statement. There is 
thus no doubt in my mind that it was some- 
body else who was responsible for draft- 
ing of the plaint for and on behalf of this 
Ganga Ram. It was more of a family issue 
than an individual matter which concern- 
ed Ganga Ram alone. Therefore, the ex- 
planation of the learned counsel about this 
suspicious circumstance on account of the 
non-disclosure of the will in the previous 


litigation is not acceptable. The will is, 
therefore, not free from suspicion and it 
has not been dispelled. My conscience in 
this regard is not satisfied and, therefore, I 
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will of Gaurilal in favour of Ganga Ram. 


17. The next question is what the 
defendants have been able to bring on re- 
cord. There is the solitary statement of 
Kalyan Singh. He has admitted that ac- 
count books were being maintained for the 
collection of rents in respect of this ‘Bagi- 
chi’ by the Darji community and further 
whatever proceedings were undertaken were 
also recorded in a book. These documents 
have not been produced. The plaintiff is 
undoubtedly in possession of the ‘Bagichi? 
and it cannot be gainsaid that he was not 
a party to the previous litigation and he was 
not claiming the property through his father 
Narain or his brother Bhonrilal. Apart 
from everything: the ‘suit does not seem to 
have been filed against Kalyan Singh and 
another in a representative capacity in ac- 
cordance with Order 1, Rule 8, Civil Proce- 
dure Code. There was no application for 
permission to sue them in their representa- 
tive capacity. Therefore, in -spite of my 
having reached the conclusion regarding the 
documents Exs. 3 and .4 against the plain- 
tiff-respondents I am not inclined to inter- 
fere with the decree of the court below 
though I do feel that the litigation against 
Kalyan Singh and another in their indivi- 
dual capacity was a fruitless exercise. 


18. Finally, I may aval with one 
more point that Kalyan Singh did not have 
an opportunity of leading his evidence. 
Learned counsel submits that the witnesses 
were present in court, but their statements 
were not recorded by the learned Civil Judge.. 
It is, however, noteworthy that no list of 
witnesses was filed by 
another defendant. The plaintiff’s evidence 
was concluded and it was after almost two 
years that for the first time Kalyan Singh 
brought the witnesses without submitting the 
list thereof. If in that situation the trial 
court declined to record the statements of 
Kalyan Singh’s witnesses its order cannot be 
said to be illegal or improper. 


: 19. The result is that I hereby dis- 
miss this appeal, but the parties are left to 
bear their own costs throughout. 


20. Learned counsel for the appel- 
lant prayed for leave to appeal under Sec- 
tion 18 of the Rajasthan High Court Ordi- 
nance, 1949, but in view of the conclusion 
that I have reached that the suit was not 
filed against the Darji community as such 
but against the two individuals only, I am 
not inclined to grant the leave to appeal 
which is hereby refused. 


Appeal dismissed. 
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Smt. Kaushalya Rani, Petitioner v. Vijai 
Singh Gehlot, Non-Petitioner. 

Civil (Misc.) Appeal No. 132 of 1971, 
D/- 13-3-1973, against judgment and decree 
passed by Kalyan Dutt, Dist. J., Jodhpur, 
D/- 5-6-1971. 

Index Note: — (A) Hindu Marrage 
Act (1955), Section 10 (1) (b) — Cruelty — 
Desertion for period of less than fwo years 
immediately preceding presentation of neti- 
tien does not by itself amount to emrelty. 

(Para 4) 


Cases Referred: Chronological Paras 


AIR 1967 SC 581 = (1967) 1 SCR 
864, Chandra Mohini v. Avinash 
Prasad 4 
AIR 1964 All 486 = 1964 All WR 
(HC) 363, Avinash Prasad v. Chan- 
dra Mohini 


-M. M. Singhvi, for Petitioner; H. C. 
Jain, for Non-Petitioner. 
JUDGMENT:— This is an appeal by 


the wife under Sec. 28 of the Hindu Mar- 
riage Act from the judgment of the District 
Judge, Jodhpur, dated 5-6-1971, whereby the 
learned Judge granted a decree for judicial 
separation in favour of the respondent-hus- 
band. 


2. The petition was based on the 
ground of cruelty of the wife towards the 
husband of such a nature as to cause a rea- 
sonable apprehension in the mind: of the 
petitioner that it would be harmful or inju- 
rious for the petitioner to live with the 
other party. Various acts, which, accord- 
ing to the petitioner, amounted to cruelty so 
as to warrant a decree for judicial separa- 
tion have been mentioned in para 70 of the 
petition, and Issue No. 4 was framed in 
this respect. It reads as under:— 

“4, Whether the petitioner is entitled to 
a decree of judicial separation on the 
grounds contained in para 70 of the peti- 
tion?” 
eae In view of the conclusion to 
which I have come, I do not consider it 
necessary to narrate in detail the allegations 
and counter allegations of the parties, as, 
in my opinion, the case deserves to be re- 
manded to the trial Court for a fresh deci- 
sion. Jt may, however, be stated, here, that 
the wife also made allegation of cruelty 
against the respondent and in respect of that 
allegation a specific issue, namely Issue 
No. 6 was framed. The learned Judge 
dealt with both the issues together and his 
findings thereunder are as follows:— 

1. “It has not been established by the 
petitioner that his wife Kaushalya Rani has 
deserted him for a continuous period of two 
years or more immediately preceding the 
presentation of the petition.” 
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2. “It is proved that Smt. Kaushalya 
Rani voluntarily withdrew from her hus- 
band’s society and cohabitation for a consi- 
derable long period since 1969.” 


3. “It is not proved that Vijaysingh 
(petitioner) is guilty of cruelty towards his 
wife.” 

4. “The parties had not been living to- 
gether and their marital life had ceased to 
exist since 6-9-1969 and that the wife was 
not willing to live with her husband uncon- 
ditionally and hence it would not be pro- 
per to keep them within the bonds of marri- 
age.” 

4, Learned counsel for the appellant 
has inter alia taken serious objection to the 
last finding on which the learned District 
Judge has turned the scales in favour of the 
petitioner and has granted decree for judi- 
cial separation. It is contended that the 
fact that the parties had not lived together 
for some period admittedly less than two 
years preceding the date of the presentation 
of the petition cannot be treated as cruelty 
on the ground that the marital relations be- 
tween the parties had ceased to exist. I 
may observe straightway that the conten- 
tion is not without force. This finding cuts 
across the finding given by the learned 
Judge earlier that desertion by the wife for 


a period of less than two years immediately: 


preceding the date of the presentation -of the 
petition cannot be a ground for judicial se- 
paration. There must be something more 
apart from the spouses not living together 
to warrant an inference that one is cruel 
to the other. It was not the intention of 
the legislature that desertion by one party 
for a period of less than two years imme- 
diately preceding -the presentation of the 
petition may by itself be considered as an 
act of cruelty. That would render Cl. (a) 
completely nugatory. The learned Judge has 
not pointed out any other acts on the part 
of the wife apart from her not living with 
the husband to show that she treated the 
petitioner-husband with such cruelty as to 
cause a reasonable apprehension in the mind 
of the petitioner that it would be harmful 
or injurious for the petitioner to live with 
the other party. He has no doubt referred 
to Avinash Prasad v. Chandra Mohini, AIR 
1964 All 486 in support of the conclusion 
to which he has come. It pains me to point 
out that an overruled authority has been 
relied upon by the learned District Judge. 
In fact this judgment was reversed by the 
Supreme Court in Chandra Mohini y. Avi- 
nash Prasad, AIR 1967 SC 581, and apart 
from that, the observations relied upon 
have been made in altogether a different set 
of circumstances where the desertion was 
for a period for more than two years im- 
mediately: preceding the presentation of the 
petition. The view taken by the learned 
District Judge, therefore, cannot be sustain- 
ed. Consequently the decree for judicial 
separation granted by him must fail. How- 
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ever, it has been urged by Mr. Hukam 
Chand Jain, learned counsel for the petitioner 
husband that the allegations contained in 
para 70 of the petition have been duly veri- 
fied and they constitute evidence as provid- 
ed under Section 20 of the Hindu Marriage 
Act and as such ought to have beén consi- 
dered by the Court below. It has been also 
urged that the petitioner-husband has 
Jed evidence in support of the allegations of 
cruelty but the learned Judge, failed to 
apply his mind to this evidence. This con- 
tention 1s correct. Even the learned coun- 
sel for the appellant candidly conceded that 
the evidence led by both the parties as to 
the acts of cruelty alleged by the petitioner- 
husband has not been considered by the 
learned District Judge at all, though it is 
also his contention that those allegations 
cannot in law amount to cruelty as contem- 
plated by Section 10 (1) (b) of the Hindu 
Marriage Act. Now, therefore, two courses 
are open to this Court, either to remand the 
case to the lower Court for dealing properly 
with the evidence led by the parties on the 
point of the alleged cruelty by the wife, or 
to deal with the matter here. 

5. In the circumstances of the case 
I deem it proper that the parties should 
have an opportunity to canvass this matter 
in the first instance before the trial Court 
as there is good deal of evidence to be dealt 
with and also points of law involved for the 
purpose of drawing inference from the facts 
proved either way. There is yet another 
reason, for adopting that course. I gave 
time to the learned Counsel to bring the 
parties together but after having made an 
effort in this direction learned counsel sub- 
mitted that at present the feelings between 
the parties are running high and in their 
view if some more time was granted, pro- 
bably passions may cool down, and it may 
be possible for them to come to terms and 
resume their marital relations. A remand, 
therefore, would provide such an opportu- 
nity to the parties. This is the additional 
reason which has prevailed with me to order 
a remand rather than to decide the case 
finally here by dealing with the whole evi- 
dence and the points of law involved. 
Learned counsel for the parties are also 
agreed that a remand in the circumstances 
of the case would be the proper course to 
be adopted. 

6. Accordingly, I partially allow this 
appeal, set aside the judgment and decree 
of the Court below and send the case back 
to the Trial Court for a fresh decision on 
the lines indicated above. There will be no 
order as to costs. It will be open to the 
Court below to deal with all the points and 
issues afresh. Let the record of the case be 
sent back to the Trial Court immediately. 
The parties are directed to appear before it 
on 20-4-73. 

Order accordingly. 
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M/s. Nathmal Bhaironbux and Co. and 
others, Appellants v. Kashi Ram and others, 
Respondents. 

First Appeal No. 56 of 1967, D/- 12-2- 
1973, against judgment and decree of Bhoop 
Singh Rathore, Dist. J., Bikaner, D/- 20-2- 
1967. 

Index Note: — (A) Civil P. C. (1908), 
Section 97 — Scope — Matters decided by 
preliminary decree cammot be reagitated at 
time of final decree. (Para 15) 


Index Note: — (3) Civil P. C. (1998), 
Order 26, Rule 11 — Commission for exa- 
mination of accounts — Powers of Com- 
missiomer —- No power to summon witnesses 
and record their evidence. 


Brief Note: — (B) The Commissioner 
does not take over the functions of the court 
in the matter of summoning witnesses and 
recording evidence as such. He has to go 
into the accounts and deal with such ques- 
tions as incidentally arise in the course of 
the scrutiny or examination of the accounts. 
If at all, the defendant wanted that any wit- 
nesses should be examined by the Commis- 
sioner then it was his duty to make an ap- 
plication before the Court itself. (Para 16) 


Index Note: — (©) Civil P. C. (1908), 
Order 26, Rule 12 (2) — Report of Com- 
missioner after examination of accounts — 
Evidential value — Conclusions drawn by 
him in favour of party does not mean that 
burden of proof would not lie on such party. 

Brief Note: — (C) Though the rule 
makes the report submitted by the Commis- 
sioner to be evidence in the case, the same 
value cannot be attached to that part of the 
report in which the Commissioner draws his 
conclusions like a Court as would be given 
to the observations made by the Commis- 
sioner regarding the accounts as a result of 
his scrutiny or examination of such accounts. 
The Court in the framing of issues after 
the Commissioner’s report in a proceeding 
following a preliminary decree may take the 
Commissioner’s report into account, but 
then one cannot lay down as a general rule 
that in respect of the conclusions drawn by 
the Commissioner in favour of a party the 
burden of the issues pertaining to them 
should not be placed on such party. How 
the burden of an issue is to be allocated de- 
pends upon all the facts and circumstances 
relevant for consideration at that stage. 

(Para 18) 


Index Note: — (D) Contract Act (1872), 
Section 23 — Object of agreement ulaw- 
ful — Purchase of export licence contraven- 
img Export (Control) Order — Money spent 
in fulfilment of such object cannot be reco- 
vered — (X-Ref:— Export (Control) Order 
(1954), Clauses 3 and 5). 
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Brief Note: — (D) Thus, if one pays 
the price for the so-called purchase of quota 
paper which is the colloquial name for a 
licence that cannot be countenanced because 
it will involve. contravention of Exports 
(Control) Order in two ways. Firstly, it 
will be tantamount to the transfer of the 
privilege under the export licence, and 
secondly, it will be export of goods by a 
person namely, the exporter, even though 
they are not his property. Any such agree- 
ment for the payment of price for the quota 
paper or the facility for export will be abet- 
ment of an offence. (Para 35) 


Index Note: — (Œ) Comtract Act (1872), 
Sections 182 and 215 — Pakka Adatiya and 
his constituent — Relationship between — 
Nature of — Rights and obligations as agent 
towards his principal. 

Brief Note: — (2) A pacca Adatia 
may deal with his constituent in two capaci- 
ties: (1) as agent and (2) as principal. Con- 
sequently, as agent Puccka adatia is bound 
to carry out the directions of his constituent. 
AIR 1967 SC 181 and AIR 1967 Raj 151, 
Rel. on. (Para 48) 

A pucca adatia who has the possession 
of the goods of his constituent for sale and 
export and who has an export license in his 
own name does not act beyond the scope 
of his authority if he purchases the goods 
himself without intimating his constituent, 
within the limits of price indicated by him. 
Even as agent he is bound to act within the 
frame work of the scheme of the Imports 
and Export (Control) Act and the Ex- 
ports (Control) Order. The constituent 
would be entitled to recover from the price 
of. the goods at the rate at which he was 
willing to sell to a third party. ' 

(Paras 49, 51 and 52) 

Index Note: — (F) Contract Act (1872), 
Section 218 — Principal selling his export 
licence through his agent to third party — 
Transaction illegal and against Export (Con- 
trol) Order — Principal cannot recover back 
price realised by agent. 

Brief Note: — (F) Export licence or 
quota paper granted under the Export Con- 
trol Order is a personal privilege granted to 
a party. It is not property. Where the prin- 
cipal has allowed the agent to sell the ex- 
port licence to third party by resorting to 
subterfuges employed by them, thereby cir- 
cumventing the provisions of the Export 
Control Order, the transaction is illegal and 
against public policy. The parties being in 
pari delicto, the principal cannot recover, 
from the agent the price realised by him 
from such sale. The case would thus fall 
within the ambit of the rule ex turpi causa 
itself and the court will not lend its help 
to a person who bases his claim upon immo- 
ral: or illegal act. AIR 1960 Raj 296 and 
AIR 1960 Bom 548 and AIR 1954 Nag 306 
and AIR 1960 SC 213, Dist. (Paras 78, 79) 


Index Note: — (G) Civil P. C. (1908), 
Order 20, Rule 16 and Order 26, Rule 11 
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— Preliminary decree in suit for accounts 
between principal and agent — Scope of 
examination of accounts by Commissioner. 

Brief Note: — (G) The examination of 
the accounts in the course of the final dec- 
ree has to be confined within the framework 
of the preliminary decree. In other words, 
the accounts had to be examined in respect 
of the suit transactions or dealings and not 
in respect of other transactions or dealings. 

(Para 58) 

Index Note: — (H) Civil P. C. (1908), 
Order 8, Rule 6 — Equitable set off — Plea 
when not available. 

Brief Note: — (H) A plea in the nature 
of equitable set off is not available when 
the cross demands do not arise out of the 
same transaction. Ex hypothesis the items 
claimed by the defendant by way of adjust- 
ment not being in relation to the transac- 
tions which weré the subject-matter of the 
suit or the preliminary decree, no equitable 
set off could be claimed at the appellate 
stage in the absence of any plea in that be- 
half in the statement. AIR 1952 SC 201, 
Rel. on. ; (Para 89) 

Index Note:-— (@® Civil P. C. (1908), 
S. 34 — Pendente lite and future interest — 
Award of — Court has wide discretion to 
be exercised judicially in light of facts of 
each case. 

Brief Note:— (1) Where in a suit for 
accounts by a principal against his agent the 
accounts were such that many controversial 
items had to be determined and adjudicated 
upon on the basis of a lengthy report of a 
Commissioner, the Court directed payment 
of interest from the date of final decree till 
realisation at 6% p. a. which the parties 
had been charging. (1857) 7 Moo Ind App 
263 (PC), Distinguished; AIR 1954 Nag 300, 


Rel. on. (Paras 95 to 97) 
Cases Referred: Chronological Paras 
AIR 1967 SC 181 = (1966) Supp 

SCR 1, Gordon Woodro and Co. 

v. Shaik M. A. Majid and Co. 46, 48 
AIR 1967 Raj 151 = 1967 Raj LW 

87, Phoolchand v. Laxmi Narain 46, 48 


AIR 1961 SC 990 = (1961) 3 SCR 

639, Mahabir Prasad v. Durga 

Datta 90, 92 
AIR 1960 SC 213 = (1960) 1 SCR 

861, Kedar Nath v. Prahlad Rai 71, 75 
AIR 1960 Bom 548 = 62 Bom LR 

304, B. S. Shah v. S. S. (F. D.) Mer- 

chant’s Association Ltd. 71 
AIR 1960 Raj 296 = ILR (1960) 10 

Raj 412, Firm Murlidhar v. Firm 


Kishorelal 71 
AIR 1954 Nag 300 = 1954 Nag LI 
442, Basant Kumar v v. Roshanlal 94 
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LJ 450, Veeraswami v. Bandaru 
Chitti Naidu 90. 93 
(1857) 7 Moo Ind App 263 = 4 Suth 
WR 8 (PC), Juggomohun Ghose v. . 
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C. D. Mundhra, H. G. Mohta and M. 
Mohta, for Appellants; S. K. Mal Lodha, for 
Respondents. 

JUDGMENT:— This is a defendants’ 
appeal arising out of the final decree in a 
suit for accounts awarding Rs. 10,545.06 
paise to the plaintiff-respondents with inte- 
Test at 6 per cent. per annum from Kartik 
Sudi 1 of Samvat 2013 upto the date of 


. realisation. . 


2. The plaintiffs who were a joint 
Hindu Family carried on business in wool 
at Bikaner in the name of Kashi Ram Sewa 
Ram and Manak Chand Dwarka Das. Ac- 
cording to them, the defendants were a firm 
who carried on business both at Bikaner 
which was their Head Office and at Bom- 
bay where they had a Branch Office. The 
plaintiffs’ case, in brief, was that on 17-8-54 
the defendants entered into an agreement 
with the plaintiffs to sell their wool on agency 
basis for a commission of Re. 1% for the 
work to be done. It was further agreed 
that if the wool were to be sold in Bombay 
the defendants would be charging an extra 
amount of annas 8 per bale as labour char- 
ges. The defendants were to sell the plain- 
tiffs wool at Bikaner, Bombay and in foreign 
countries. One of the terms of dealing was 
that the wool. was to be delivered by the . 
plaintiffs to the defendants after weighment 
and fixing a basic yield. I may pause to 
mention that raw wool that is collected in- 
cludes some inferior stuff and impurities 
therein and, therefore, a basic yield is fixed 
for a particular consignment and if on sub- 
sequent examination the yield is found to 
be above or below the basic yield, a pro 
rata adjustment upwards or downwards in 
the price is to be made. It was, therefore, 
agreed that if the yield of a particular con- 
signment was found to be higher than the 
basic yield, the plaintiffs would be entitled 
to have the excess price to that extent and, 
if the yield were found to be less than the 
basic yield, the plaintiffs - would get less 
amount proportionately. The plaintiffs pro- 
ceeded to say that they had delivered wool 
to the defendants both at Bikaner and Bom- 
bay and further they had exported wool to 
England through the defendants agency. The 
defendants, however, did not render accounts 
of the various transactions which the plain- 
tiffs were entitled to get being their princi- 
pals and, therefore, the suit was brought for 

accounts and for whatever sum as may be 
found due to the plaintiffs on going into the 
accounts. 


The defendants resisted the suit on a 
number of grounds, They admitted that a 
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transaction of 24 bales had taken ‘place 
between them.and the plaintiffs at Bikaner, 
but they averred that the accounts thereof 
had been settled. As regards the other 
transactions it was averred that they had 
taken place at Bombay. It was also submit- 
ted that the firms Bhaironbux and Company 
and Nathmal Bhaironbux and Company, 
Bombay were two independent partnership 
firms. The former, therefore, denied the 
transactions taking place at Bombay and the 
latter firm took the plea that the Court at 
Bikaner was not competent to entertain the 
suit which could have been filed in a Bom- 
bay Court only. 
3. The learned District Judge framed 
12 issues including the relief. As some 
arguments have been advanced about the 
effect of one of the issues, I may reproduce 
the issues hereunder:— 
“I. Is the plaintiffs’ suit maintainable in 
this Court in respect of the plaintiffs’ trans- 
actions with Nathmal Bhaironbux, & Co., 
Bombay? P. 
2. Was there an agreement between the 
plaintiffs firm and the defendant firm as 
stated in para 3 of tbe plaint? P. 
3. Is the plaintiffs? suit bad for mis- 
joinder of causes of action? D. 
4. Was defendant No. 3 Manaklal a 
Partner in the defendant firm? P. 
5. Is Asaram Kalla necessary party in 
this case? 


6. Is the plaintiffs’ suit barred by limi- 
tation? , D. 

7. Were the defendants entitled to de- 
bit the plaintiffs with Dharmada and insur- 
ance charges and Dalali? . D. 
_ 8. Has the defendant rendered accounts 
fo the plaintiffs, and, as such, the plaintiffs’ 
suit is not maintainable? D. 

9. Whether the plaintiffs firm is not re- 
gistered, and, as such, the suit is not main- 
tainable? 5 

10. Whether the plaintiffs have no cause 
of action against the defendant, and, as such, 
their suit is not maintainable? D. 

11. Did the defendant remain agent of 
Manak Chand Dwarkadas, and, as such, the 
plaintiffs can file a suit regarding those trans- 


actions? P. 
12. Relief.” 
4, Both tbe parties adduced their 
evidence. Issues Nos. 1 and 3 were decided 


against the defendants. Regarding Issue 
No. 2 the learned District Judge held that 
it was satisfactorily proved that the relation- 
ship between the - plaintiffs and the defen- 
dants was that of - principal and agent on 
payment of Re. 1/- per cent. as ‘Adat? to 
the defendant. About the propriety of other 
charges with which the defendant had de- 
bited the plaintiffs, the learned District 
Judge said that this question would be gone 
into by the Commissioner and then decided 
by the Court before the passing of the final 
decree, if any. Having made these observa- 
tions the learned Judge decided the issue in 
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plaintiffs’ favour and against the defendant. 
Issues Nos. 4, 5 and 6 were decided against 
the defendant. About Issue No. 7, the learned 
District Judge observed that it would be de- 
cided before passing a final decree. Issues 
Nos. 8, 9, 10 and 11 were decided against 
the defendant. In the result, the learned 
District Judge passed a preliminary decree 
for rendition of accounts of the suit trans- 
actions in favour of the plaintiffs and against 
the defendants. In order to ascertain the 
amount that may be due from one party to 
the other the learned District Judge appoint- 
ed a Commissioner to examine the accounts 
of the parties in respect of the suit transac- 
tions and to submit his report. This preli- 
minary decree was passed on 25-3-60. 
It was challenged by the defendants by an 
appeal to this Court, but a Division Bench 
dismissed the appeal on 30-7-65 and affirm- 
ed the preliminary decree. 


5, The accounts were then examined 
by the Commissioner appointed by the learn- 
ed District Judge and on receipt of the 
Commissioner’s report the learned District 
Judge took into consideration the objections 
filed by both the parties to that report and 
<n down the following issues for determina- 

on: 

“1. Are the defendants entitled to get 
Dharmada, Insurance charges, Commission, 
Dalali, Mukadami and godown charges from 
the plaintiff? If so, what is that amount? (D) 

2. Is the interest charged not correct? 
If so, what should be the amount of inte- 
rest? (P) 

3. Are the yield certificates produced by - 
the defendants not of the plaintiffs’ goods? 
If so, what would be the effect? (P) 

4. Did the defendants not get the yield 
of the 24 bales of wool re-tested as directed 
by the plaintiffs? If so, what would be its 
effect? (P) 

5. Were the 24 bales of wool 257 Rat- 
tals less in weight and the plaintiffs are not 
entitled to receive Rs. 779-10-0 for that de- 
ficiency in weight? (D) 

6. Are the plaintiffs entitled to get 
Rs 2060-5-0 from the defendants on account 
of deficiency in the yield of 25 bales? (P) 

7. Are the plaintiffs entitled to receive 
from the defendant Rs. 993/5/3 on account 
of the 8 bales of wool? (P) 

8. Are the plaintiffs entitled to receive 
Rs. 6880/15/6 on account of the transaction 
of 29 bales of wool from the defendants? (P) 

9. Was the wool of 25 bales of 87% 
yield? If so, are the plaintiffs entitled to 
receive Rs. 2195/7/6 on that account from 
the defendants? (P) 


10. Are the plaintiffs entitled to receive 


Rs. 1403/6/6 from the defendants on ac- 
count of the transaction of 24 bales of 
wool? (P)} 


11. Are the plaintiffs entitled to receive 
Rs. 3882/- from the defendants on account 
of 34 bales transaction? (P) 


a 


12. Did the defendants pay Rs. 3806/8/- 
to Mis. Mukanlal Motilal, Rs. 1494/13/- to 
M/s. Ridhi Sidhi and Rs. 339/2/- to M/s. 
Ramdhan Shivbux on behalf of the plaintiffs 
and these amounts can be adjusted by them 
against the plaintiffs? (D) 

13. Are the defendants entitled to adjust 
out of Bikaner transactions Rs. 85/2/- on ac- 
count of telegram, telephone charges and 
Rs. 53/12/- on account of the encashment 
of the Hundis? (D) 

14. Are the defendants entitled to de- 
duct Rs. 520/4/9 on account of commission 
charges, Rs. 6/- on account of telegram 
charges and Rs. 1057/3/- on account of 
Steamer freight charges from the price of 
29 bales of wool? (D) 

15. To what relief the parties’ are en- 
titled. 

Additional issues. 

16. Whether Ex. 6 was written by Moti- 
Jal as a specimen and no liability is creat- 
ed thereby? (D) 

17. Was the lot of 25 bales reduced by 
165 Ibs. and the defendants are not liable 
to pay Rs. 441/12/- as its price? (D) 

18. Was the weight of 19 bales reduc- 
ed by 146 Ibs. and the defendants are not 
liable to pay Rs. 533/13/- for that reduc- 
tion? (D) 

19. Was the weight of 29 bales reduc- 
ed by 162 Ibs. in India and 100 Ibs. in Eng- 
Jand and the defendants are not liable for 
the price of that reduction? (D) . 


20. Are the defendants entitled to de- 
duct Rs. 894/10/- on account of low yield 
of 20 bales in Bombay account? (D) 

21. Were the defendants entitled to keep 
the 25 bales in their personal accounts? (D) 


22. Are the defendants entitled to de- 
duct Rs. 1540/15/6 on account of the low 
yield for 25 bales ` kept by them in their 
personal account? (D) 

23. Are the defendants entitled to de- 
duct Rs. 210/3/3 on account of Arat, Rupees 
12/9/3 on account of Dharmada, Rs. 25/- 
on account of Mukdami, Rs. 18/12/- on ac- 
count of labour charges, Rs. 62/8/- on 
account of godown rent, Rs. 12/9/3 on ac- 
count of insurance charges and Rs. 3/2/- on 
account of telegram charges for 25 bales of 
wool kept in their own account? (D) 


24. Are the plaintiffs not entitled to re- 
ceive Rs. 1242/11/- on account of the 5% 
margin of price of 25 bales withheld by the 
defendants, while paying the 80% price as 
advance? (D)” s 

After the -framing of the issues 
the parties were given an opportunity for 
producing their evidence, but they did not 
produce any „evidence. Consequently the 
learned District Judge heard the arguments, 
considered the case in respect of each trans- 
action separately and reached the conclusion 
that the plaintiffs were entitled to get Rupees 
10,545.06 paise from the defendant. Ac- 
cordingly, he decreed the plaintiffs’ suit as 
mentioned at the outset. 
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7. The defendants have come up in 
appeal whereas the plaintiffs have filed their 
cross-objection. 

8. Learned counsel for the appel- 
lants, in assailing the decree of the learned 
District Judge, contends that the contract of 
agency as per para 3 of the plaint has not 
been proved; in particular it has not been 
held that it was agreed by the defendants 
that they would be liable for the shortages. 


9. Then the learned counsel submit- 
ted that the appellant had applied for the 
summoning of witnesses by the Commissioner 
through whom he wanted to produce certain 
accounts of the parties with whom the- 
Bombay firm had dealings in respect of the 
suit transactions, but that application was 
not allowed. Then the learned counsel ar- 
gued that the burden of some important 
issues was wrongly placed on the defendant 
by the Trial Court and the defendant-ap- 
pellants had not produced their evidence by 
way of protest. 


10. Learned counsel then challeng- 
ed the conclusion reached by the learned 
Trial Judge as regards the various transac- 
tions and the issues pertaining thereto. 


11. I propose to dispose of first the 
contention of the learned counsel regarding 
the question whether the agreement of 
agency as per para 3 of the plaint can be 
taken to have been established. I may then 
deal with the question whether the burden 
of issue has been wrongly allocated and the 
defendant, in the circumstances, should be 
afforded an opportunity to produce his evi- 
dence. I propose to deal with the submis- 
sions relating to the various transactions 
in the light of the 
arguments advanced by learned counsel for 
the parties. 

12. Now so far as the. contract of 
agency between the parties as such was con- 
cerned, it was subject-matter of Issue No. 2. 
I have quoted the issue from the judgment 
of the learned District Judge dated 25-3-60. 
Learned counsel for the appellants wants me 
to infer from the observations of the learn- 
ed District Judge made in this judgment, 
while discussing Issue No. 2, that what the 
learned District Judge has decided was that 
the relationship between the. plaintiffs and 
the defendant was proved to be that of 
principal and agent on payment of Re. 1/- 
per 100 as ‘Adat’ to the defendant, but re- 
garding the propriety of other charges the 
question bad been left open to be gone 
into in the final decree. 


13. Learned counsel also drew atten- 
tion to the issue as has been reproduced by 
the learned Judge - in the judgment. The 
issue that was framed in Hindi was as fol- 
lows:— 

“ey qaqa at Ga aT gaaetea af 
SANSA gargal ga TH 2 Ash grar gN | 
Jn the issue in Hindi the contract of agency 
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is mentioned as such butin the issue (English 
translation) as reproduced in the judgment 
contract of agency has not been referred to 
as such. According to -learned counsel, 


therefore, the finding in the preliminary dec-- 


ree is only about the existence of relation- 
ship of principal and agent between the par- 
ties and as regards the commission that was 
payable by the plaintiff to the defendant, 
but all other terms of agency including the 
one for liability for shortages was not de- 
cided and consequently they were required 
to be gone into and decided at the time 
of the final decree. 

14. I have considered the matter. 
The issue as reproduced in the judgment of 
the learned District Judge is only a transla- 
tion and it is true it does not speak of the 
contract of agency as such, but the issue 
does specifically take in the averments in 
Para 3 of the plaint. Therefore, the ques- 
tion is whether the agreement of agency as 
stated in para-3 of the plaint can be said 
to have been put in the issue and covered 
by the finding arrived at by the learned Dis- 
sa Judge. Para-3 of the plaint runs as fol- 
ows:— 


SR) Rem at mA ada, Bare, 
HARIR T GRRE A GA Baga IMAS, 
aa asa we ard} ge ara fae È 
@. de-eyy a AEA A ge aa fee fa 
gma, eae BM area F sa Ata gag 
qa dare a dag A at | ee Bera 
ai à aad Wia—gaerea a mea 4/- A 
a at aaa aay ars ara N Bar saa at 
aaa Aer È as aa Gt We aaa aag 
at a aah ait at are Rea as war 
sa Ñ a aca ata Roma ar den ae 
glina war ait) Raa Raa ae dae Ñ 
am | Si ais seh Aa sad faaar afta 
geo arya Gar TAT | BA ats RÀ R see 
Bs sar qegara A Bre ar dia a sd sax 
Bare gees ar eh aay ges ate azar À 
aa gi a glaa gaala 8a & (eta srt 
ae de ax Rar manaa fedtiax Par waar 
arg Ì aed? wedi at Peet deena at ad 
Aglia a ct wa aq a sae vet 
a sive arg dagr Bisa ATR a AME TATA 
afaa Rarna geata tert fee gar se FE 
Hea qo aA È ges TT) ga aes À 
gia F ago ax Poa oe sate Gea sae 


we gar” 
15. Having read the above para- 
graph of the plaint which has been denied 
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by the defendant as also the issue framed by 
the learned District Judge in Hindi and its 
translation as reproduced in the judgment I 
am satisfied that the gist of the averments 
made in para-3 of the plaint were put in 
issue. The operative part of the findmg cf 
issue No. 2 was that the issue was d:cided 
in plaintiffs’ favour and against the defen. 
dants. It is true, the learned District. Juage 
has observed that the propriety of cther 
charges with which the defendants have de- 
bited the plaintiffs would be gone into by 
the Commissioner and then decided by the 
Court before the passing of the final decree, 
but then they would very well refer te the 
charges claimed by the defendant which were 
subject-matter of issue No. 7. They were 
like Dharmada, insurance and ‘Dalali’. One 
does not call the shortage a charge cr ex- 
pense to be incurred. Therefore, the clear} 
meaning of the finding on issue No. 2 is! 
that the agreement of agency as between the; 
plaintiffs and the defendants’ as stated ia: 
para-3 of the plaint was taken as proved. 
This . will undoubtedly cover the terms of 
agency as contained in para 3 of the vlainu. 
Whatever has been decided by the prelimi- 
mary decree cannot be reagitated at the time 
of the final decree. 

16. Then as regards the defendant 
filing any application for summoning of wit- 
nesses before the Commissioner it is suffi- 
cient to say that the Commissioner does net 
take over the functions of the Court in the 
matter of summoning witnesses and record- 
ing evidence as such. He has to ge into; 
the accounts and deal with such questions! 
as incidentally arise in the course of the 
scrutiny or examination of the accounts. If 
at all, the defendant wanted that any wit- 
nesses should be examined by the Commis- 
sioner then it was his dury to make an ap-! 
plication before the Court itself. Learned 
counsel invited my attention to an applica- 
tion made by the defendant on 23-3-61 te 
the District Judge. In this application a 
prayer was made to summon the witnesses 
with their ‘Bahis’ and other papers, but no 
order seems to have been passed on this ap- 
plication except that it be filed. I am not 
Satisfied that this application was pressed by 
the party. Naturally, therefore, I enquired 
of the learned counsel if on the receipt of 
the Commissioner’s report any objection had 
been taken regarding the non-issuing of pro- 
cesses for the examination of witnesses as 
desired by the defendant and the learned 
counsel was not in a positicn to submit that 
any such objection was raised. That being 
so, I do not find any sufficieat reason for 
holding that the defendant had been denied 
the opportunity of producing his witnesses 
or accounts or documents through them. 

17. Now, as regards the burden of 
issues placed on the defendants it is enough 
to say that looking to tbe pleadings of the 
parties the burden cannot be said to have 
been wrongly allocated on the defendant in 
respect of the issues of which the defendant- 
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appellant is making grievance. Learned 
counsel referred me to Issues Nos. 1, 5, 12, 
13, 34, 17, 18, 19, 20, 23 and 24. Issue 
No. 1 has already been decided in favour of 
the defendant. Learned counsel, however, 
contends that a Commissioner’s report is 
evidence in the case according to sub-rule (2) 
of Rule 12 of Order 26, Civil Procedure 
Code and, therefore, to the extent the con- 
clusions of the Commissioner were in favour 
of the defendants the burden for the issues 
pertaining to them should have been placed 
not on the defendant, but on the plaintiff. 
I may read Rule 12 of Order 26, Civil Pro- 
cedure Code. 

“R. 12 (1) The Court shall furnish the 
Commissioner with such part of the pro- 
ceedings and such instructions as appear ne- 
cessary, and the instructions shall distinctly 
specify whether the Commissioner is merely 
to transmit the proceedings which he may 
hold on the inquiry, or also to report his 
own opinion on the point referred for his 
examination. 

(2) The proceedings and report (if: any) 
of the Commissioner shall. be evidence in the 
suit, but where the Court has reason to be 
dissatisfied with them it may direct such fur- 
ther inquiry as it shall think fit.” 


18. The nature and scope of the en- 
quiry which the Commissioner can make is 
limited. He is not expected to decide any 
matter like a Court, but has to go into the 
accounts and on consideration of the same 
submit his report to the Court. He is only 
to assist the Court so that the Court may 
be able to appreciate the accounts and come 
to ns own decision. The report of the Com- 
missioner is no doubt evidence in the case, 
but bearing in mind the functions of the 
Commissioner whatever observations that 
the Commissioner makes on the basis of his 
examination of the accounts is really what is 
the evidence. In other words, after going 
into the accounts whatever he states to be 
the effect of such accounts will be truly evi- 
dence, but not the conclusions that he may 
like to draw on disputed questions, as if he 
were a Court. Though the rule makes the 
report submitted by the Commissioner to be 

evidence in the case, the same value cannot 
be attached to that part of the report in 
which the Commissioner draws his conclu- 
sions like a Court as would be given to the 
observations made by the Commissioner re- 
garding the accounts as a result of his scru- 
tiny or examination of such accounts. The 
framing of the issues will be based on the 
‘pleadings and the statements of the parties 
as also sn the material documents that the 
parties may have produced. Therefore, the 
Court in the framing of issues after the 
Commissioner’s report in a proceeding fol- 


lowing a preliminary decree may take the _ 


Commissioner’s report into account, but 
ther one cannot lay down as.a general rule 
that in respect of the conclusions drawn by 
the Commissioner in favour of a party the 
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burden of the issues pertaining to them 
should not be placed-on such party. How 
the burden of an issue is to be allocated de- 
pends upon all the facts and circumstances 
Televant for consideration at that stage. 
Therefore, I am unable to accept the conten- 
tion that the burden of the above mention- 
ed issues was wrongly placed on the defen- 
dants. If the defendants did not choose to 
adduce any evidence by way of protest then 
I am afraid a fresh opportunity at this stage 
cannot be afforded to them to lead evidence 
and the matter has to be decided on. what- 
ever material is available on record. 


19. The dispute between the parties 
is regarding the yield, the loss in weight and 
other miscellaneous expenses like Dharmada 
and the charging of interest. In respect of 
one transaction there is a dispute even re- 
garding the rate. These will be examined 
while considering each transaction regarding 
which the ‘parties are at issue. 


20-32. - Now, I may take up the vari- 
ous transactions. (After dealing with the 
first and second transaction and partly with 
the third transaction between the parties, 
The Judgment proceeded). 


33. Learned counsel for the appel- 
lants has argued that the learned District 
Judge was in error in not accepting the 
commission at 5% that was paid to the 
Rallis (India) Ltd. Learned counsel main- 
tains that really speaking this was not the 
so-called commission, but consideration for 
the Rallis (India) Ltd. affording facility of 
export against their own export quota. In 
other words, it was the actual price for the 
quota paper. Therefore, learned counsel 
submits that whatever has been debited 


` against the plaintiffs on this account should 


have been allowed in entirety. In respect 
of the other 29 bales also this question had 
been raised by learned counsel for the res- 
pondent in his cross objection that the price 
of quota paper should not have been allowed. 
Therefore, I propose to deal with the ques- 
tion first. 

34. To regulate the exports and im- 
ports of the goods from and to India there 
is the Imports and Exports (Control) Act, 
1947, hereinafter to be referred to as the 
“Act”. As foreign exchange is earned by 
exports and is expended in imports the Par- 
liament had enacted this legislation. An 
elaborate machinery has been provided 
under the Act. Section 3 of this Act pro- 
vides that the Central Government may by 
order published in the Official Gazette, make 
provisions for prohibiting, restricting or 
otherwise controlling, in all cases or in speci- 
fied classes of cases, and subject to such 
exceptions, if any, as may be made by or 
under the order, the import, export, carriage 
coastwise or shipment as ships stores of 
goods of any specified description, and the 
bringing into any port or place in India of 
goods of any specified description intended 
to be taken out of India without being re- 
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moved from the ship or conveyance in 
which they are being carried. Section 4 
provides for continuance of existing orders 
made under Rule 84 of the Defence of 
India Rules, and Section 5 which is a penal 
provision provides that if any person con- 
travenes, or attempts to contravene, or abets 
a contravention of any order made or deem- 
ed to have been made under this Act or 
any condition of a licence granted under 
any such order, he shall, without prejudice 
to any confiscation or penalty to which he 
may be liable under the provisions of the 
Sea Customs Act, 1878, be punishable with 
imprisonment for a term which may extend 
to one year, or with fine, or with both. 


35. In exercise of the powers under 
Section 3 and Section 4-A of the Act the 
Central Government had made the Export 
(Control) Order, 1954. Clause 3 of this 
order provides that save as otherwise 
provided in this order no person shall 
export apy goods of the description 
specified in Schedule I, except under 
and in accordance with a licence grant- 
ed by the Central Government or by 
any officer specified in Schedule II. Clause 4 
Makes provision for applications for licence. 
Clause 5 lays down the conditions of a 
licence. It, inter alia provides that the 
licencee shall not, except with the permis- 
sion in writing of the licensing authority or 
any person authorised by it in this behalf 
transfer the licence and further that the 
goods for the export of which the 
licence is granted shall be the property of 
the licensee at the time of the export. Wool 
is shown in the Schedule as one of the com- 
modities subject to export control. There- 
fore, it is necessary that for the export of 
wool the exporter shall have a licence and 
further that the goods for the export shall 
be the property of the licensee at the time 
of the export. Thus, if one pays the price 
for the so-called purchase of quota paper 
which is the colloquial name for a licence 
that cannot be countenanced because it will 
involve contravention of Exports (Control) 
Order in two ways. Firstly, it will be tant- 
amount to the transfer of the privilege under 
the export licence, and secondly, it will be 
export of goods by a person namely, the 
exporter, even though they are not his pro- 
perty. 
ment of price for the quota paper or the 
facility for export will be abetment of the 
offence. Where the object of the agreement 
is manifestly unlawful one party cannot re- 
cover anything from the other, if he has 
spent anything in the fulfilment of such an 
unlawful object. Learned counsel for the 
appellants submitted that-the goods were 
exported by Rallis (india) Ltd. in the one 
case and Moolchand and Company in the 
other under ‘their own names respectively. 
This may be so, but there is nothing to 
show that the title in the goods had been 
actually transferred to the exporters. If 


‘intimating that 


Any such agreement for the pay- . 
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that were so, then there could hardly be any 
question of claiming shortages in the landed 
weight or price paid by the ultimate buyers 
in England for the goods. The entire trend 
of events was pointing to the position of 
the defendant being the person who was 
exporting the goods. In other words, he 
was acting as an agent of the plaintiff for 
that matter and the title in the goods re- 
mained with the plaintiffs till it came to be 
transferred to the ultimate buyers in England. 
The intervening parties were acting as the 
agents or brokers for that matter, but were 
not claiming any title in the goods them- 
selves. They were only charging their com- 
mission when the goods passed through their 
hands. In such a case, therefore, Courts 
cannot recognise the charges that the agent 
may have spent in securing the so-called ex- 
port quota papers in the case of 29 bales or 
the facility from Rallis (India) Ltd. for 
arranging export in respect of the 8 bales. 
The defendants themselves have characterised 
the so-called commission of 5% charged by 
Rallis (india) Ltd. as an amount paid by 
way of price of quota paper (vide ground 
No. 17 of the memo of appeal). That being 
so, I am unable to accept the contention of 
the learned counsel for the payment so far 
as the cross objection regarding the price 
claimed by the defendants as that paid for 
quota papers is concerned has to be allow- 
ed. This amount is Rs. 1833/15/- which the 
plaintiffs are entitled to get from the de- 
fendant. 

36-40. (After dealing with the rest of, 
the items in this transaction the judgment 
proceeds). 


41. Re.: 4. This transaction relates 


. to 25 bales of wool and is subject-matter 


of sub-para (4) of para 4 of the plaint. The 
bales were sent to the defendants at Bom- 
bay on 26-2-1955. The defendants inform- 
ed the plaintiffs that there was an offer of 
Rs. 2/13/- per Rattal for these bales (vide 
Ex. 56). This was followed by a telegram 
the bales could fetch 74 
Pence per Rattal. Finally, on 3-5-1955 the 
defendants gave a telegram that the bales 
had been sold at the rate of Rs. 2/12/6 per 
Rattal. The plaintiffs informed the defend- 
ants by their telegram dated 12-5-1955 that 
if the sale transaction had not .been finalised 
it may be cancelled as there was an offer of 
Rs. 2/14/- per Rattal for these bales. The 
defendants replied vide a telegram Ex. 57 
that the sale cannot be cancelled as it was 
settled after having a talk with Shri Motilal 
on phone. It may be mentioned that Shri 
Motilal was one of the partners of the plain- 
tiffs’ firm. It emerged before the Commis- 
sioner, however, that the defendants had re- 
tained the bales for themselves and then 
sold them. In other words, they were first 
purchased by the defendants themselves and 
then exported. 

42. The- defendant informed the 
plaintiffs that the yield of the bales was 
72.90%. The yield which was taken as basis 
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for the settlement of price was 80% Fur- 
ther the defendant sent a “Bijak” (invoice 
or bill). to the plaintiffs showing that the 
consignment weighed 7266 Rattals. The 
plaintiffs claimed that the weight of the 
consignment was 7377 . Rattals. 


43. The learned District Judge came 
to the conclusion that the defendants were 
not entitled to appropriate the bales to them- 
selves and in doing so they had acted in 
violation of Section 215 of the Contract Act. 
According to the learned Judge, as the de- 
fendants had misconducted themselves as 
agents, they were not entitled to any re- 
muneration in respect of this consignment 
and further the defendants were responsible 
for the payment of the full value of: the 
bales to the plaintiffs. The plaintiffs were 
thus held entitled to Rs. 3684/4/3 on this 
account ‘and they were not held entitled to 
Rs. 1212/11/- which was on account of the 
margin of 5% charged by Mool Chand and 
Company at the time of making payment 
of the price to the defendants. Thus, the 
learned Judge found that the plaintiffs were 
entitled to recover an amount of Rupees 
4926/12/3 from the defendants in respect of 
this transaction. 


44, The defendants have challenged 
this in their appeal whereas the plaintiffs 
in their cross objection have questioned the 
adjustment of Rs. 1540/15-9 on account of 
the difference in yield. It was argued that 
the defendants had not been able to show 
that the yield of the bales was only 72.90% 
and not 80% or above. 


45. Thus it is evident that the four 
points that require consideration in respect 
of this transaction are: (1) utilisation of 
the goods by the defendants themselves, 
(2) regarding the difference in yield, (3) re- 
garding the difference in weight, and (4) the 
rate at which the plaintiffs could demand 
the price of the bales: 


46. Learned counsel for the appel- 
lants argued that the defendants were hav- 
ing a quota or licence in their own name 
for export in accordance with the provisions 
of the Imports and Exports Act, 1947 and 
the Exports (Control) Order, 1954 issued 
thereunder and according to the provisions 
of the Act and the Exports (Control) Order 
only the goods belonging to the exporter 
himself could be exported by him. There- 
fore, so far as this consignment was con- 
cerned, submits learned counsel, the defend- 
ant was entitled to export the goods on his 
own account. Learned counsel further sub- 
mitted that the position of the defendant 
vis-a-vis the plaintiffs was that of a pucca 
Adatia and as Pucka Adatia the defendant 
could allocate the contract of the goods to 
himself vis-a-vis his constituent the plaintiffs. 
Reliance was placed on Gordon Woodroffe 
& Co. v. Shaik M. A. Majid & Co., AIR 
1967 SC 181 and Phool Chand v. Laxmi 
Narain, AIR 1967 Raj 151. - 


A.LR. 


47. Learned counsel for the respon- 
dents, on the other hand, contended that 
the defendants had never disclosed to the 
plaintiffs that they were appropriating the 
bales to themselves. They had thus clearly 
acted in breach of their duty as plaintiffs’ 
commission agents and consequently if they 
had derived any benefits or profits out of 
the transaction they have to make good the 
profits to the plaintiffs and further on ac- 
count of their having misconducted them- 
selves as agents they would not be entitled 
to their remuneration. 

48, In AIR 1967:'SC 181 their Lord- 
ships pointed out that it was well established 
that even an agent can become a purchaser 
when an agent pays the price to the prin- 
cipal on his own responsibility. Learned 
counsel further invited attention to Phool 
Chand v. Laxmi Narain, AIR 1967 Raj 151 
in which I had occasion to consider the 
relationship between a Pucka Adatia and his 
constituent. After reviewing a number of 
cases it was observed that in certain respects 
a Pucka Adatia may be taken to be a prin- 
cipal in that he can allocate the transaction 
to himself and himself buy from and sell 
to his constituent as a principal. It was 
added that he was not entirely shorn of his 
character as an agent. Therefore, the statu- 
tory provisions of the Contract Act defining 
the rights and obligations of an agent, vis-a- 
vis the principal would continue to apply 
to him with full force. Consequently as 
agent Pucca Adatia is bound to carry out 
the directions of his constituent. In the 
present case the position is overlain by the 
requirements of the Exports (Control) Order 
and the Imports and Exports Act, 1947. I 
have already referred to the provisions and 
have pointed out that the exporter can export 
only his own goods but not the goods be- 
longing to others and any contravention of 
the relevant provisions regarding it is a crime. 
It is common knowledge that parties do 
manipulate their dealings in such a way 
that goods of one are sent by another with- 
out purchasing them actually but by charg- 
ing the so-called price of the quota or a 
substantial amount in the shape of more 
than the usual commission. The Courts, 
however, cannot recognise such a practice 
or course of dealings in. which the con- 
travention of the provisions of the Act or 
the Exports (Control) Order are involved. 
The dealings would be rendered unlawful 
in that event. Therefore, if in the present 
case the defendants utilised the goods as 
belonging to themselves, for the purposes of 
export then that cannot be held to be beyond 
the scope of their authority. Even as agents 
the defendants were duty bound to act 
within the framework the scheme of the 
Imports and Exports Act and the Exports 
(Control) Order. Learned counsel for the 
respondents submitted that the defendants in 
that event should not have exported the 
goods, but should have kept them or sold 
them locally at Bombav. 
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49. Now,. two considerations enter 
here at this point. The first thing is whe- 
ther the defendants should have kept the 
good indefinitely. I do not think ; this 
would have been a business like proposition. 
One may be faced with fluctuations in price 
and the party may also have to incur extra 
expenditure on account of ‘godown charges 
or the like, or loss of interest for that 
matter. Then one has to keep in view as 
to what was the frame of mind of the par- 
ties at that time. This is disclosed by a 
letter dated 9-5-1955 written by the plain- 
tiffs to the defendants. The relevant extract 
may be quoted below :— 


Cag ue a aa we aga fier ah È 
maa feat ats a4 dist B aad 219916 
feet & ar wrist sx aed Fa aa aes at 
frat 2 fe ais Wy at ane STs TT 
aga gear oS = ga ae ean wad e fe 
wea Asst Gaara dre soe at Para dra g 
ee eee SHE MS Ro Tos ng eat feat 
dat ais 4 Fa Uy F WaT Al aad R 
2193 TW dat Raa ea dt Tar at afer 
aA YS WS BAT si” 


50. On aang ee ied 
iven a telegram to the plaintiffs intimating 
that the bales had been sold at Rs. 2/12/6 
per Rattal. This telegram was immediately 
replied by the plaintiffs the same day i.e. 
12-5-1955 vide letter C-56 that: 


ore ue aaa are fet È an ast faary 
iat wis 24, R Fo 93 Alo | To Ñ IÑ St 
fram aq à ax fear è a aig fete 
Rave a sagt aga ara al ard è 


‘Br a wa ed à gag oR T 92 a. at a 


qai eft erat 994 B ATA ST 2G, 92 aT 
gu. À aaa a A A doa eis À fear Fe 


. GAC A TSA UAvig AHN SI aa Ba 
at BR SEAT GT BATT SAL BAST È AANA. 


ar adi 2 ate Artas Fa Ñ ter or HAs 
93 Sl. a aS BS Ai SHS F HT 1R4 È aT 
HS atte fax oat at ser or fè Ra ons Faar 
far ae eat GI Sa aT awe? aa gaara 
AË Ca | Aa BTS A go Ga GI eT A 
meq l aa Ga Sat ear = a set ars 
ora À aa aa Baa aa dt aa alee 
ait ater ear een at Beas aa t staat 
ara ger at ot sa gafte aar at 
TAN ar ae Ra NT 1”? 
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51. The above letter shows that the 
plaintiffs had suggested that the goods should 
have been sold at Rs. 2/14/- per Rattal; 
more so when the market had upward trend 
The defendant was, therefore, 
asked to cancel the transaction, if it had 
not been finalised. The two letters read in 
conjunction, to my mind, lead to the infer- 
ence that the plaintiffs wanted their goods 
to be sold. The limits of price have also been 
indicated though not with precision. Now if 
the defendant could have sold the goods to 
third parties within the limits suggested by 
the plaintiffs, there is no good reason to 
think why he could not have retained the): 
goods for himself if he was having a licence 
or quota for himself for exporting the goods. 
As already observed, he could export his 


-own goods and, therefore, if the defendant 


was in a position to export the goods he 
could very well purchase the plaintiffs’ goods. 
What should be the proper rate at which 
the defendant could purchase the goods will 
be discussed hereinafter, but so far as the 
question of purchasing the goods by the 
defendant himself is concerned that cannot 
be said to be unwarranted or beyond the 
scope of the defendant’s authority. There- 
fore, I find myself unable to agree with the 
learned District Judge on this point that 
the defendants could not have appropriated 
the goods to themselves. It is true, the de- 
fendants had not informed the plaintiffs, that 
they had kept the goods, before the matter 
came to be examined by the Commissioner, 
but that should not, in my view, affect the 
true legal relationship or the right of the 
party flowing therefrom. As already observ- 
ed, the matter had to be examined keeping 


-in view the provisions of the Imports and 


Exports (Control) Act and the Exports (Con- 
trol) Order, 1954. 

52. I may then turn immediately to 
the next question as to at what rate the 
plaintiffs had to be paid by the defendant. 
Letter C-55 shows that the plaintiff had dis- 
approved the offer of Rs. 2/11/6 per Rattal, 
but he indicated the limit that if the goods 
could be sold for Rs. 2/14/- per Rattal they 
may be disposed of and the defendant should 
not ignore this. The lower limit was indi- 
cated as Rs. 2/13/-, but that was to be in 
the event of some difficulty arising. The 
second letter C-56 also shows that the plain- 
tiff was not averse to the goods being sold 
at Rs. 2/14/- per Rattal. Therefore, look- 


‘ing to all the circumstances when the defen- 


dants have themselves purchased the goods 
the plaintiff should not be placed in a worse 
position than what he would have been, had 
the goods been sold to a third party. All 
in all, therefore, I am of the opinion that 
the plaintiffs should get the price at the rate 
of Rs. 2/14/- per Rattal. 

53-67 (After discussing the rest of 
the items in transaction 4 and also with 
transactions 5 to:8, the Judgment proceeded) : 

. Re: 9. Transaction No. 9 which 
is subject-matter of issue No. 11 relates to 
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quota papers for 34 bales of wool. The 
plaintiffs’? case was that they had in their 
favour two orders No. Gen. C-14-1520/54 
dated 1-12-1954 IUC No.- OICC/CHA/M2/ 
June, 1956 for 500 Rattals of wool and an- 
other Gen. No. C/14/1941/51 dated 30-4-1955 
IVC No. 01/01/E2A/M2 upto 2nd June, 1956 
in their favour in the name of their firm 
Manakchand Dwarkadas. According to the 
plaintiffs, the goods were purchased by the 
defendants as commission agents of the 
plaintiffs and exported, but the defendants 
had not rendered any account in respect of 
them. The plaintiffs further averred that 
the defendants had informed the plaintiffs 
that the profit in respect of 17 bales was 
Rs. 112/- per bale, but they did not send 
any bill or any other paper and as regards 
the other 17 bales the defendants did not 
intimate anything to the plaintiffs. 


69. The Commissioner looked into 
the documents placed before him by the par- 
ties and he also examined them. He came 
to the conclusion that the entries regarding 
purchase or sale were fictitious. According 
to him, nothing had been purchased or sold 
in respect of these quota papers by the par- 
ties. Really the quota papers were sold to 
other parties. These parties were Vijai 
Singh & Company and Peerdan Om Prakash. 
The quota paper was sold to Vijai Singh 
&- Company at the rate of Rs. 112/- per 
bale and the latter had issued a cheque for 
a sum of Rs. 880/- in favour of the firm 
Manakchand Dwarkadas. Similarly, the other 
quota paper was sold to the firm Peerdan 
Om Prakash for Rs. 640/-. 


70. The Commissioner was of the 
view that the plaintiffs were entitled to re- 
cover the price of the two quota papers, in 
all Rs. 1672/- from the defendants. The 
learned District Judge agreed with the Com- 
missioner. He observed that it was the res- 
ponsibility of the defendants to realise the 
amount of the quotas from the parties con- 


cerned and, if they failed to do so, they can- . 


. not be obsolved of their liability to pay the 
amount to the plaintiffs. Consequently the 
learned District Judge held that the plain- 
tiffs were entitled to receive Rs. 1672/- from 
the defendants. 


71. Learned counsel for the defen- 
dant-appellants has assailed this finding. He 
contends that the transaction was altogether 
illegal in that, according to law, the transfer 
of the quota paper or the licence for export 
was forbidden and it was an offence. There- 
fore, according to learned counsel, this 
amount cannot be realised by the plaintiffs 
from the defendants. Learned counsel for 
the respondents, on the other hand, contests 
this position. He submits that the defend- 
ants being the agent of the plaintiffs was 
bound to pay whatever amount the defen- 
dant had realised or could have realised 
from the other parties. Learned counsel 
placed reliance on a number of cases, such 


. Bhaironbux & Co. v. Kashi Ram (Kan Singh J.) 
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as, Firm Murlidhar v. Firm Kishorelal, AIR 
1960 Raj 296; S. S. Shah v. S. S. Œ. D.) 
Merchant’s Association Ltd., AIR 1960 Bom 
548; Haji Habib v. Bhikamchand Jankilal 
Shop, AIR: 1954 Nag 306 and Kedar Nath 
v. Prahlad Rai, AIR 1960 SC 213. 


72. I may once again remind my~ 
self of the relevant statutory provisions which 
have been referred to in the earlier part of 
this judgment. According to Section 3 of 
the Act, the Central Government may, by 
order published in the Official Gazette, make 
provisions for prohibiting, Testricting or 
otherwise controlling, in all cases or in 
specified classes of cases, and subject to such 
exceptions if any, as may be made by or 
under the order the import, export, carriage 
coastwise or shipment as ships- stores of 
goods of any specified description. This in- 
cludes wool. 


73. Section 5 of the Act lays down 
that if any person contravenes, or attempts 
to contravene, or abets a contravention of, 
any order made or deemed to have been 
made under this Act or any condition of 
a licence granted under any such order, he 
shall, without prejudice to any confiscation 
or penalty to which he may be liable under 
the provisions of the Sea Customs Act, be 
punishable with imprisonment for a term 
which may extend to one year, or with 


-fine, or with both. Under Section 3 of the 


Act Exports (Control) Order, 1954 was issued. 
Clause 5 of the order which lays down the 
conditions of the licence provides that it 
shall be deemed to be a condition of every 
licence that the licencee shall not, except with 
the permission in writing of the licencing 
authority or any person authorised by it in 
this behalf, transfer the licence and further 
that the goods for the export of which the 
licence is granted shall be the property of 
the licensee at the time of the export. 

74. The so-called quota paper is 
nothing but a licence under the Exports 
(Control) Order, 1954 for exporting the 
goods. It was, therefore, not legal to have 
transferred it and further goods of another 
could not have been exported by virtue of 
that licence or quota paper. A person who 
contravenes the condition of the licence or 
abets the condition of the licence renders 
himself guilty under Section 5 of the Act. 

75. Both the parties have admitted 
that the entries regarding the sale or pur- 
chase of the goods were fictitious and it is 
the third parties who had exported their 
goods under colour of this quota or nears 
in the name of the plaintiffs’ firm. 
quota paper itself was sold and what the 
plaintiff seeks to realise from the defendant 
is the price of the two quota papers or licen- 


‘ces. The question, therefore, arises whether 


this is permissible. I have perused the cases 
cited by learned counsel for the respondents. 
The last one namely, the Supreme Court 
case AIR 1960 SC 213 has dealt with the 
question exhaustively and, therefore, I need 
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not make a detailed reference to the earlier 
cases. Suffice it to say that in the Nagpur 
case AIR 1954 Nag 306 Hidayatullah, J., as 
he then was, had reviewed a number of 
English and Indian cases and formulated cer- 
tain principles. In the Supreme Court case 
AIR 1960 SC 213 the judgment of the Court 
was delivered again by Hidayatullah, J. as 
he then was, Here again, all the relevant 
cases were reviewed. The earliest case to 
which a reference was made was Holman v. 
Johnson, (1775) 1 Cowp 341 = 98 ER 1120) 
and the following observations of Lord 
Mansfield were quoted in extenso :— 


“The principle of public policy is this; 


ex dolo malo non oritur actio. No Court 
will lend its aid to a man who founds his 
cause of action. upon an immoral or an 
illegal act. If from the plaintiff’s own stat- 
ing or otherwise, the cause of action ap- 
peats to arise ex turpi causa or the transgres- 
sion of a positive Jaw of this country, there 
the Court says he has no right to be assisted. 
It is upon that ground the Court goes; not 
for the sake of the defendant, but because 
they will not lend their aid to such a plain- 
tiff. So if the plaintiff and defendant were 
to change sides, and the defendant was to 
bring his action against the plaintiff, the 
Jatter would then have the advantage of it; 
for where both are equally in fault, potion 
est conditio defendantis.” 


76. From the above observations it 
is clear that no Court will lend its help to 
a person who bases his claim upon an im- 
moral or illegal | act. The rule is known as 
‘ex turpi causa’. It was further observed 
by their Lordships that there were some ex- 
ceptions or supposed exceptions to the rule 
of ex turpi causa. Those exceptions had 
been stated by Salmond in his book (Second 
Edition at page 352). Their Lordships had 
quoted the following passage therefrom :— 

“So if A employs B to commit a robbery, 
A cannot sue B for the proceeds. And the 
position would be the same if A were to 
vest property in B upon trust to carry out 
some fraudulent scheme: A could not sue 
B for an account of the profits. But if B, 
who is A’s agent or trustee, receives on A’s 
account money paid by C pursuant to an 
illegal contract between A and C the posi- 
tion is otherwise and A can recover the pro- 
perty from B, although he could not have 
claimed it from C. In .such cases public 

policy requires that the rule of turpis causa 
Thall be excluded by the more important and 
imperative rule that -agents and trustees must 
faithfully perform the duties of their office.” 
Williston in his Book on Contracts (revised 
edition), Vol. VI, has discussed this matter 
at p. 5069, para 1785 and in paras 1771 to 
1774 he has noted certain exceptional cases, 
and has observed as follows: 

“If recovery is to be allowed by either 
partner or principal in any case, it must be 
where the illegality is of so light or venial 
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a character that it is deemed more opposed 
to public policy to allow the defendant to 
violate his fiduciary relation with the plain- 
tiff than to allow the plaintiff to gain the 
benefit of an illegal transaction.” ` 


Then their Lordships referred to some more 


English and Indian cases including Bigos v. 
Bousted, (1951-1 All ER 92) and extracted 
the following principles :— 

“The correct position in law, in our 
opinion, is that what one has to see is whe- 
ther the illegality goes so much to the root 
of the matter that the plaintiff cannot bring 
his action without relying upon the illegal 


‘transaction into which he had entered. If 


the illegality be trivial or venial, as stated by 
Williston and the plaintiff isnot required to 
rest his case upon that illegality, then public 
policy demands that the defendant should not 
be- allowed to take advantage of the posi- 
tion. A strict view, of course, must be taken 
of the plaintiff’s conduct, and he should 
not be allowed to circumvent the illegality 
by resorting to some subterfuge or by mis- 
stating the facts. If, however, the matter is 
clear and the illegality is not required to be 
pleaded or proved as part of the cause of 
action and the plaintiff recanted before the 
illegal purpose was achieved, then, unless it 
be of such a gross nature as to outrage the 
conscience of the Court, the plea of the de- 
fendant should not prevail.” 

In the present case the parties 
‘were right from the beginning in pari delicto. 
They had admitted that the entries regarding 
the sale or purchase of bales of wool be- 
tween them in respect of this transaction 


were fictitious and what had really happened ` 


was that the quota or the licence had been 
parted with in favour of third parties for 
gain. They were thus trying to circumvent 
the provisions of the Exports (Control) 
Order. As already observed, the restrictions 
on exports and imports have been placed 
with a view to earning and conserving the 
foreign currency which was so necessary for 
the country’s economy. Therefore, any sub- 
terfuge employed by the parties and thereby 
circumventing these provisions is clearly 
against public policy and national interest. 
It is a criminal activity and, therefore, can- 
not receive the approval of Courts. The 
case, to my mind, does not. fall within the 
recognised exceptional categories. The Courts 
have recognised the wholesome principle 
based on the relationship of trust or con- 
fidence between a principal and his agent 
and the agent cannot refuse to account to 
his principal if he has realised anything on 
behalf of the principal from third parties, 
though the contract or transaction . entered 
into or undertaken may be animated with an 
illegal purpose. But, in all such cases there 
is either money advanced by the principal 
to the agent or goods or property supplied, 
out of which the agent has made a gain 
and it was in those circumstances that it 
was held that the case would come under 
the exceptions to the rule ex turpi causa. 
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78. Now, the licence or the quota 
paper is no property. Licence granted under 
the Exports (Control) Order is a_ personal 
privilege conferred on a party. When the 
licence is transferred by one party to an- 
other he is thereby not transferring or hand- 
ing over any property or goods. Therefore, 
in such a case it cannot be said that the 
agent has made any illegal gain from out 
of the property or goods belonging to the 
principal. The case would thus clearly fall 
within the ambit of the rule ex turpi causa 
itself. The Court, therefore, cannot aid or 
help a party who wants to make a recovery 
in respect of the unlawful or illegal transac- 
tion which amounts to an offence under the 
law. The cause of action would very much 
include the illegal purpose or act. In the 
case before Modi, J. the gains were in res- 
pect of illegal contract, but the facts do not 
show that the illegality was of a character 
amounting to an offence under the law.. 


79. That being so, the learned Dis- 


trict Judge was not right in allowing the 
plaintiffs’ claim in respect of this transac- 
tion and consequently I reverse the finding 
of the learned Judge oñ issue No. 11. 


80. Learned counsel for tbe appel- 
lants wanted to argue that they were entitl- 
ed to appropriate an amount of Rs. 1456/- 
but they had not taken any ground in the 
memo of appeal and consequently the learn- 
ed counsel presented an application under 
Order 41, Rules 22 and 33, Civil P. C. at 
the conclusion of his arguments. Order 41, 
Rule 22, Civil P. C., to my mind, is not 
attracted in the present case. It is the de- 
fendants’ appeal which covers this issue or 
transaction. 
hearing the arguments that this application 
7 to be dismissed and I only now note this 
act. 


81. Re: 10. Regarding transaction 
No. 10 there is no dispute. 

82. Re: 11. This relates to the sale 
and purchase of 25 bales of wool.’ Accord- 
ing to the plaintiffs, a forward contract in 
respect of 25 bales of wool was entered into 
in the commission agency of the defendant 
by the plaintiffs in the name of their firm 
Manakchand Dwarkadas on Asoj Sudi 12 of 
Samvat 2012. This was for the Vaida of 
October next. The bales were purchased at 
72 Pennies per Rattal at Bikaner. They were 
sold by the defendants at 75 Pennies per 
Rattal. The plaintiffs, therefore, claimed 
their profit of Rs. 1050/- from the defen- 
dants. According to the plaintiffs, the de- 
fendants had furnished them the account in 
respect of this transaction, but had there- 
after failed to pay the amount or to give 
account of the expenses. The Commissioner 
came to the conclusion that the plaintiffs 
were entitled to: recover the amount of 
Rs. 1050/- from the defendants. For this 
the Commissioner relied on the accounts 
given by the defendants to the plaintiffs 
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(Ex. 6). The Commissioner repelled the con- 
tention of the defendants that Ex. 6 was 
executed not in respect of any transaction, 
but it was by way of specimen. The learn- 
ed District Judge agreed with the Commis- 
sioner. He observed that even a credulous 
person would not believe that Motilal (de- 
fendant) would write Ex. 6 as a specimen in 
his own hand. Accordingly, the learned 
District Judge allowed the plaintiffs’ claim 
for Rs. 1050/- in this regard. 


83. Learned counsel for the appel- 
lants has reiterated that Ex. 6 was only a 
specimen and no transaction had really been 
entered into by the parties. Apart from it, 
learned counsel submitted that this was ai 
wagering contract and, therefore, not enforce- 
able. I have perused Ex. 6. There is no 
substance in the ingenious plea that this was 
only a specimen. This is an account of the 
transaction. As regards the contract being 
a wagering one, there is nothing on the re- 
cord to show that the parties never had the 
intention of giving or taking delivery of the 
goods. Since the defendants had denied the 
very transaction itself, it is difficult to hold 
on the material available that this was a` 
wagering contract. Accordingly, there is no 
reason to disturb the finding of the learned 
District Judge for this transaction. 


84. Then there is a finding . about 
issue No. 12. The issue is to the effect whe- 
ther the defendants had paid Rs. 3806/8/- to 
Messrs. Mukanlal Motilal, Rs. 1494/13/- to 
Ridhi Sidhi and Rs. 339/2/- to Messrs. 
Ramdhan Shivbux on behalf of the plain- 
tiffs and whether these amounts can be ad- 
justed by them against the plaintiffs. The 
last two items namely, the amounts said to 
have been paid to Messrs. Ridhi Sidhi and 
what is alleged to have been paid to Messrs. 
Ramdhan Shivbux have been the subject- 
matter of discussion under transaction No. 3. 
Now, only the item of Rs. 3806/8/- has to 
be dealt with. With respect to it the learned 
District Judge had observed that no argu- 
ments were advanced before him. Both the 
learned counsel are one in contesting this 
observation. The defendants have ‘challeng- 
ed this and so have the plaintiff-respondents 
in their cross-objection. The defendants had 
claimed adjustment of Rs. 5640/7/- for what 
they had paid to third parties on behalf of 
the plaintiffs. The Commissioner while 
making a comparison of the Khatas of the 
two parties pertaining to Samvat years 2011 
and 2012 had observed that the defendants 
had correctly debited these amounts against 
the plaintiffs as, according to him, they 
had to make payment of the amounts stand- 
ing in their name in the Khata of Mukanlal 
Motilal. The learned District Judge had 
accepted the conclusion of the Commissioner. 

85. Learned counsel for the respond- 
dents has submitted that these amounts did 
not relate to the suit transactions or deal- 
ings and while in going into the accounts 
the Commissioner or the learned District 
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Judge for that matter should have confined 
themselves only to the suit transactions or 
dealings. Apart from this, learned counsel 
submitted that there is no proof whatsoever 
that these amounts had really been paid to 
the third parties. Learned counsel pointed 
out that the defendant had not made any 
statement in this regard and the account 
books of the defendant were not such as 
were regularly kept in the course of the 
business and were thus not sufficient to 
fasten the liability in respect of these items. 
It was submitted that in the Bombay ac- 
count books ‘Mal’ wasnot made regularly in 
the Makal Bahi and in the Bikaner books 
the ‘Mal’ or the entries were of 15 days. 
Thus, according to learned counsel, the ad- 
justment could not have been made in res- 


pect of this item against the outstandings of . 


the suit transaction.  , 

86. Learned counsel for the defend- 
ant-appellants, however, submits that the ac- 
counts of the parties had been gone into by 
the Commissioner and the defendants could 
legitimately claim an equitable set off in res- 
pect of whatever amounts were outstanding 
against the plaintiffs. Learned counsel main- 
tains that the account books were regularly 
kept. He also submitted that on a proper 
interpretation of the plaint the transactions 
other than those specifically mentioned can 
be said to have been covered by the plead- 
ings and thus the Commissioner or the learn- 
ed District Judge for that matter were jus- 
tified in taking note of the debit against 
the plaintiff in respect of this item. 


87. Now, I may here turn to the 
plaint. Paragraph Nos. 1 and 2 are intro- 
ductory. Paragraph No. 3 speaks of the 
agreement regarding the sale of wool. Para- 
graph No. 4 gives the details of the various 
transactions. Sub-paras (1) to (11) thereof 
cover the transactions which have been dealt 
with in this judgment., Then there is para- 
graph 5 and learned counsel for the defend- 
ants submits that it is this paragraph which 
covers the other transactions as well. I may, 
therefore, read the relevant portion of this 
paragraph. 

“swg fear eee gh v wet Tag 
Aang st aea Hey ais stare Faq 942 
ais mag a Aara Ñ ga Rag ais feat z 
ait 3y Uta E RE as A È a a ayie è 
Ras ay gà am ge aS A gia A 
Gt gaia aaf ge a andl aR a ag À 
ays Fa i—i ae gaa af aera 
Haig 2) Fo ae gelara A gedaiga À 
Haat fade wh ion ë 1 saat Raa xf 
qa ada èi a À Gea gaara N 
agar a—at at gaa A gaga a FS 


e—yaraga È ae seq R a gara aa 
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Res ae À gate Raa Rar aya a ga 
fear mnata & fee A a waat 
Re aE T aa Au ga A g fear 
ahmi gga À ga oat ar edt adna Ñ 
ag RUS FA ar gaS 21 gaga 
at gadoga aa fara fear ar RAT aN 
aT Rien RA ate at aediat gaa at 2, 
gaa ggi adt l aR a Para ar gafas 
è | gaia Bess ga TA HSK saad aw 
at aad qaridiga A gafas Raa aaa ax 
at afta ga RARR ag ars arat R 
adl agan 21 ga ara qg aes ore 
GA WM age Wa Sates eat gad 


ae erat 2 1” 

88. Learned counsel submits that in 
this paragraph what is stated to be “transac- 
tions of record” relate to the transactions in 
respect of which adjustment was made. I 
am afraid the plaint cannot reasonably lend 
itself to that interpretation. The ‘record 
transactions or what are forward contracts 
relate to 35 bales and thisis subject-mater 
of transaction covered by Ex. 6 which has 
been discussed under transaction No. 11. 
Now, perusal of the preliminary decree of 
the learned District Judge dated 25-3-1960 
shows that it was for rendition of accounts 
of the suit transactions. The learned District 
Judge had further said that for the purpose 
of ascertaining the amount of money due 
to or from any party it was necessary that 
an account should be taken of the suit deal- 
ings between the parties and having said this 
the learned District Judge ordered the ap- 
pointment of a Commissioner to examine 
the accounts in respect of the suit transac- 
tions and to submit his report. Thus the 
examination of the accounts in the course 
of the final decree has to be confined within 
the framework of the preliminary decree. In 
other words, the accounts had to be ex- 
amined in respect of the suit transactions or 
dealings and not in respect of other transac- 
tions or dealings. 

89. Now, a word about the plea of 
the learned counsel that by way of equitable 
set off the defendant could claim credit for 
whatever was outstanding against the plain- 
tiffs. In the first place, there is no plea 
founded on equitable set off in the written 
statement. Then as their Lordships had laid 
down in Bhupendra Narain v. Bahadur Singh, 
AIR 1952 SC 201 a plea in the nature of 
equitable set off is not available when the 
cross demands do not arise out of the same 
transaction. Ex-hypothesi the items claimed 
by the defendant by way of adjustment not 
being in relation to the transactions which 
were the subject-matter of the suit or the 
preliminary decree for that matter no equit- 
able set off could be claimed. Accordingly, 
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I am unable to agree with the learned Dis- 
trict Judge that the defendant was entitled 
to make an adjustment for a sum of Rupees 
3806/8/- and I reverse the finding of the 
Jearned District Judge in this regard. 

99. Finally, learned counsel for the 
defendant submitted that the suit was one 
for accounts and what sum would be payable 
by the defendant to the plaintiff or vice versa 
could be known only after the accounts were 
settled. Therefore, learned counsel argued 
that in such a case the Court should not 
have awarded pendente lite interest from the 
date of the suit, but if interest were to be 
awarded, it should have been from the date 
of the final decree and not from any date 
enterior to it. Learned counsel then submit- 
ted that the interest at 6% was excessive 
though learned counsel did not dispute the 
position that so far as the balance actually 
found standing in the name of the plain- 
tiff was concerned (vide the defendants? 
books) namely, Rs. 2904/15/- interest at 6% 
might be awarded. Learned counsel fortified 
himself by: reference to Juggomohun Ghose 
v. Manickchund, (1857) 7 Moo Ind App 263 
(PC); Mahabir Prasad v. Durga Datta, AIR 


1961 SC 990 and Veeraswami v. Bandaru . 


Chitti Naidu, ATR 1948 Mad 231. 

91. In Juggomohun Ghose’s case 
(1857) 7 Moo Ind App 263 their Lordships 
of the Privy Council were called upon to con- 
sider the provisions of the Legislative Act 
No. XXXII of 1839, by which the provisions 
of Statute 3rd and 4th Will IV., c. 42 were 
extended to India. Section 28 of the Statute, 
inter alia, enacted :— 


‘Upon all debts of sums certain, pay- 


able at a certain time, the Court before. 


which they may be recovered, may, if it shall 
think fit, allow interest to the creditor, at a 
rate’ not exceeding -the current rate of in- 
terest from the time when such debts or 
sums certain were payable, if such debts or 
sums be payable by virtue of some written 
instrument at a certain time.” 

The language of the above section to my 
. mind, is not analogous to the provisions of 
Section 34, Civil P. C. The latter vests a 
wide discretion in a Court so far as award- 
ing of pendente lite and future interest is 
concerned, The case is, therefore, clearly 
distinguishable. 

92. In the Supreme Court case, AIR 
1961 SC 990 their Lordships observed:— 

“That it was well settled that interest 
as damages cannot be awarded. Interest up 
to date of suit, therefore, was not claimable. 
As regards interest pendente lite until the 
date of realisation; such interest was within 
the discretion of the Court.” 

In that case their Lordships allowed interest 
pendente lite at 4% per annum. 

93. In the Madras case AIR 1948 
Mad 231 which was a suit for dissolution 
of partnership and for accounts the learned 
Judge observed that interest should be allow- 
ed only from the date of the final decree. 
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He further observed that in a suit for dis- 
solution of existing partnership and for ac- 
counts, interest should be allowed to the 
plaintiff only from the date of the final 
decree by which the amount, if any, is found 
due -from the defendant to the plaintiff and 
not from the date of the plaint, since until 
the accounts have been taken it is impossible 
to say what if anything, is due from any 
partner to. his co-partners. 

94, Learned counsel for the res- 
pondent, on the other hand, relied on Basant 
Kumar v. Roshanlal, AIR 1954 Nag 300. 
This was a suit for accounts by agent 
against the principal. It was argued that 
interest prior to the ascertainment of the ac- 
counts cannot be given. The argument was 
repelled by the learned Judges in the follow- 
ing words :— 

“There is no warrant for the proposi- 

tion that in a suit for accounts interest prior 
to the ascertainment of the account cannot 
be given, as agent if liable to pay interest 
on failure to pay the money over at the 
request of the principal. Similarly, there is 
no excuse-for the principal who, being in 
possession of accounts, could have struck the 
account when the demand was made by the 
agent and hence, in'a suit against him by 
the agent for accounts, the award of interest 
from the date of demand till the institution 
of the suit is proper.” 
It was added that the award of interest, 
thereafter, pendente lite and subsequent to 
the decree till realisation was, however, a 
matter of discretion for the Court under Sec- 
tion 34, Civil P. C. and the proper stage for 
the exercise of that discretion was while 
passing the final decree. ‘ 


95. I am clear that the Court is 
vested with a wide discretion in the matter 
of award of pendente lite and future interest. 
Whether interest should be awarded pendente 
lite or for future and if so, at what rate are 
matters which lie within the discretion of 
the Court though such discretion has to be 
exercised judicially in the light of the facts 
and circumstances of each case. The cir- 
cumstances as would guide the determination 
of the question being varied cannot all be 
put down in any rigid formula. The discre- 
tion, by and large, has to be exercised in 
the light of the facts and circumstances of 
the case in hand. ; 


96. In the present case the accounts 
were not such as could be easily be appreciat- 
ed. The number of the sittings that the Com- 
missioner had taken and also the fact that 
the report is a lengthy document go to show 
that there was much to be said by each side. 
It was not a case where one could just look 
into the accounts of one party only and 
arrive at a figure. Many controversial items 
had to be determined and adjudicated upon. 
Therefore, in this case it will be just and 
proper to order that the interest is made 
payable from the date of the final decree till 
realisation. 
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97, As regards the rate of interest, tion disentitles petitioner to get relief. 
since the parties have themselves been charg- (ara 7) 


ing interest at 6% per annum, the rate should 
be 6% per annum from the date of the final 
“\decree till realisation. 

98. The result of the above discus- 
sion is that in respect of transaction No. 1 
the plaintiffs’ cross objection has to be allow- 
ed to the extent of Rs. 331.48 paise, also in 
respect of transaction No. 3 plaintiffs’ cross 
objection has to be allowed to the extent 
of Rs. 2537.07 paise and as regards transac- 
tion No. 5 the cross objection has to be 
allowed to the extent of Rs. 894.62 paise. 
As regards issue No. 12, the plaintiffs’ cross 
objection has to be allowed to the extent of 
Rs. 3806.50 paise. This totals to Rupees 
_.’ 7569.67 paise. 
g 99. ` Likewise, the defendants’ appeal 
has to be allowed in respect of transaction 
No. 4 to the extent of Rs. 3968.84 paise and 
in respect of transaction No. 9 to the extent 
of Rs. 1672.00 paise; total Rs. 5640.84 paise. 


100. The outcome of this is that the 
decree of the trial Court will be increased 
in favour of the plaintiff-respondents and 
against the defendant-appellants to the ex- 
tent of Rs. 1928.83 paise and it sball now 
stand at Rs. 12473.89 paise. The decretal 
amount shall carry interest at 6% per annum 
from the date of the final decree of the trial 
Court till realisation. . 

101. The appeal and the cross objec- 
tions are decided in the above terms. 


102. The parties will get the costs 
of this appeal in proportion to their success 
or failure here. 

103. Before parting with this case I 
have to pay tribute to both the learned coun- 
sel for their thorough preparation of the case 
and for giving full assistance to the Court 
without which it would not have been easy 
to wade through thousands of documents 
and entries. Also I must pay tribute to the 
Commissioner who has gone into those bulky 
accounts with care and to the learned Dis- 
` trict Judge who had dealt with the case. 


Decreed accordingly. 
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B. P. BERL AG. C. J.:— This is a 
special appeal under Section 18 of the Rajas- 
than High Court Ordinance directed against 
tbe judgment of a learned single Judge of 
this Court dated 13th May, 1971 whereby 
he dismissed the appellant’s petition ‘under 
Art. 226 of the Constitution of India. 


2. The facts which it is necessary to 
recall for the disposal of this appeal briefly 
stated are these: The appellant claims to 
be the owner of a house No. 27 in Ward 
No. 6 in the city of Jodhpur. In the Rajas- 
than Gazette of June 30, 1965 a notification 
was published whereby the Government noti- 
fied its intention to acquire land measuring 
2074 Sq. yards which belonged to the ap- 
pellant and whereon the house of the ap- 
pellant stood. The land and the house were 
sought to be acquired under the scheme 
popularly known as the ‘Sojati Gate — Girdi 
Kot scheme’. The notice was served on the 
appellant under Section 52 (2) of the Rajas- 
than Urban Improvement Act, 1959 (here- 
after called ‘the Improvement Act’) inviting 
objections from the appellant. against the 
proceedings for the acquisition of the appel- 
lant’s property. Despite the objections filed 
by the appellant the State Government took 
further steps to acquire the land and the 
house. A notice was issued on March 16, 
1966 by the Collector for the determination 
of the compensation and on September 26, 
1967 a compromise was effected between the 
mortgagor and the mortgagee of the pro- 
perty in dispute whereby the appellant as 
the mortgagee was authorised to receive the 
entire compensation. A writ petition was 
presented on July 25, 1968 by the appellant 
in which it was prayed that the provisions 
contained in Sections 52 and 53 of the Im- 
provement Act be declared void being discri- 
minatory and violative of Arts. 14 and 31 (2) 
of the Constitution of India; that a writ of 
prohibition be issued against the Additional 
Collector restraining him from taking fur- 
ther proceedings in the matter of the deter- 
mination of compensation and. further the 
acquisition proceedings be quashed and the 
respondents be ordered to restore the posses- 
sion of the petitioners’ property to them. No 
reply was filed to this writ petition by any 
one of the three respondents but the peti- 
tion was contested. The learned single Judge 
tepelled the contention of the appellant that 
Sections 52 and 53 of the Improvement Act 
were violative of Art. 14 of the Constitution 
and held that the acquisition proceedings 
were not discriminatory. The learned single 
Judge also expressed the opinion that the 
appellant was guilty of delay in coming to 
the Court and he on that ground as well 
was not entitled to any relief. In the result 
he dismissed the petition. - Dissatisfied the ap- 
pellant has come up in appeal. 
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3. Mr. Hasti Mal learned counsel for 
the appellant urged that Sections 52 and 53 
of the Improvement Act are inter-connected, 
the first relates to the acquisition and the . 
second to the determination of compensation. 
When these two sections are compared with 
the provisions of the Rajasthan Land Acqui- 
sition Act (hereafter called ‘the Acquisition 
Act’) they are discriminatory because the Im- 
provement Act does not provide (a) sola- 
tium; (b) compensation for severance and 
(c) the method of calculation of compensa- 


tion is also different. It was further 
urged that under the Acquisition Act 
a part of the property could not be 


acquired without consent while no such pro- 
vision existed in the Improvement Act. The 
learned counsel added that the forum of 
determination of compensation under the 
Acquisition Act was different from the one 
provided under the Improvement Act. He 
placed reliance on (1) P. Vajravelu Mudaliar 
(In W. P. No. 144 of 1963) 2. Most Rev. 
Dr. L. Mathias (In W. Ps. Nos. 227 and 228 
of 1963) v. Spl. Dy. Collector for Land 
Acquisition, West Madras, AIR 1965 SC 
1017 and Dy. Commr. and Collector, Kam- 
rup v. Durganath Sarma, AIR 1968 SC 394, 


4. On the question of delay the learn- 
ed counsel for the appellant urged that the 
petition having been admitted and adjudicated 
upon on merits the question of delay was of 
no consequence. He placed reliance on P. B. 
Roy v. Union of India, 1972 Serv LR 343 
= (AIR 1972 SC 908) and S. Gurmejsingh 
v. The Election Tribunal, Gurdaspur, 66 Pun 
LR 589 = (AIR 1964 Punj 337) (FB). He 
also urged that no return having been filed 
and no objection regarding delay having been 
taken such a plea was not available to the 
respondents. Reliance was placed on S. 
Mahadeva Iyer v. State, AIR 1954 Trav Co 
469 (FB) and Pt. Gopi Nath Wali v. State 
of Jammu & Kashmir, AIR 1958 J & K 11 
(FB). The learned counsel argued that when 
astatute was void for contravening a funda- 
mental right nobody could be estopped from 
challenging actions thereunder because there 
could be no estoppel against the statute. He 
placed reliance on Somnathmal v. The State 
of Rajasthan, 1954 Raj LW 43 = (AIR 1954 
Raj 162). Lastly, he urged that one of the 
prayers made by the petitioner appellant was 
in regard to the possession of the premises 
sought to be acquired and because a suit 
therefor on the date of the petition was not 
barred by time, it could not be said that 
the petition under Art. 226 of the Constitu- 
tion of India was barred by time. He also 
submitted that the primary concern of the 
appellant was compensation and that having 
not been determined it could not be said 


‘that the petition was delayed. 


5. Mr. S. K. Mal Lodha learned 
counsel for the Urban Improvement Trust 
respondent No. 2 argued that Sections 52 and 
53 are not discriminatory because the pro- 
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viso to Section 23 (2) of the Acquisition Act 
did not allow solatium in certain circum- 
stances. His contention was that the com- 
pensation for severance was by necessary im- 
plication contained in the language of Sec- 
tion 53 (6) (b) of the Improvement Act be- 
cause what was to be compensated for was 
the value of the Jand on the date of the 
notice. On the question of the market value 
he urged that the principles contained in 
Section 23 (3) (a) of the Acquisition Act 
were almost similar to those contained in 
Section 53 (6) (b) of the Improvement Act. 
On the question of payment of compensa- 
tion from the date of notice the provisions 
of Section 53 (2) were similar to those con- 
tained in Sections 24, 28 and 34 of the Acqui- 
sition Act. In regard to the question of 
forum his submission is that nobody has a 
right of a particular forum but on close ex- 
amination it will be noticed that there is 
only a difference of nomenclature otherwise 
the stages of determination of compensation 
were almost the same and there was no dis- 
crimination. He placed reliance on State of 
Gujarat v. Shantilal Mangaldas, AIR 1969 
SC 634 and Dalchand v. Delhi Improvement 
Trust (New Delhi Development Authority), 
New Delhi, AIR 1967 SC 87. 


6. On the question of return he 
urged that no reply was filed because no 
new facts were sought to be brought on re- 
cord for defending the objection and it was 
clear from the petition itself that it was 
delayed. He urged that the doctrine of delay 
in the exercise of extraordinary jurisdiction 
was a matter of judicial discretion and not 
a matter between the parties and mere ab- 
sence of an objection therefore cannot pre- 
clude a Court from refusing to exercise ex- 
traordinary jurisdiction if the principles of 
prudence so required. Reliance was placed 
on Roopsingh Devisingh v.-Sanchalak Pan- 
chayat and Samaj Sewa, M. P. Indore, AIR 
1962 Madh Pra 50. On the question of 
delay the learned counsel relied on Moham- 
mad Habibullah Sahib v. Spl. Dy. Collector 
for Land Acquisition Madras, AIR 1967 Mad 
118; Rabindra Nath Bose v. Union of India, 
AIR 1970 SC 470; Durga Prasad v. The Chief 
Controller of Imports and Exports, AIR 1970 
SC 769; Tilokchand Motichand v. H. B. 
Munshi, AIR 1970 SC 398; Purshottamlal v. 
State of Rajasthan, 1972 WLN 702 & Kamini 
Kumar Das v. State of West Bengal, AIR 
1972 SC 2060. 

7. We propose to examine the ques- 
tion of delay first. It has been laid down 
in para 3 of Durga Prasad’s case AIR 1970 
SC 769 that the relief under Art. 226 is dis- 
cretionary and one ground for refusing relief 
under Article 226 is that the petitioner has 
filed the petition after delay for which there 
is no satisfactory explanation. Sikri J. (as 
he then was) has extracted certain observa- 
tions of Gajendragadkar C. J. from an un- 
reported decision in Smt. Narayani Devi 
Khaitan v. State of Bibar (Civil Appeal 


‘land and Corpus Juris 
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No. 140 of 1964, D/- 22-9-1964 (SC)) which 
deserve a recall. They read: 


“It is well settled that under Art. 226, 
the power of the High Court to issue an 
appropriate writ is discretionary. There can 
be no doubt that if a citizen moves the 
High Court under Article 226 and contends- 
that his fundamental rights have been con- 
travened by any executive action, the High 
Court would naturally like to give relief to 
him; but even in such a case, if the peti- 
tioner has been guilty of laches, and there 
are other relevant circumstances which in- 
dicate that it would be inappropriate for the 
High Court to exercise itshigh prerogative 
jurisdiction in favour of the petitioner, ends 
of justice may require that the High Court 
should refuse to issue a WYFit...........000. No 
hard and fast rule can be Jaid down as to 
when the High Court should refuse to exer- 
cise its jurisdiction: in favour of a party 
who moves it after considerable delay and . 
is otherwise guilty of laches. That is a 
matter which must be left to the dis- 
cretion of- the High Court and like all 
matters left to the discretion of the Court, 
in this matter too discretion must be exer- 
cised judiciously and reasonably.” 


The plea of laches came to be examined 
closely in AIR 1970 SC 398. Hidayatullah 
C. J. expressed the view that the party 
claiming fundamental rights must move the 
Court before other rights come into exis- 
tence. The action of Courts cannot harm 
innocent parties if their rights emerge by 
reason of delay on the part of the person 
moving the Court. In para 8 it is observed: 

“The English and American practice has 
been outlined in Halsbury’s Laws of Eng- 
Secundum. It has 
been mentioned by my brethren in their 
opinions and I need not traverse the same 
ground again except to say this that Courts 
of Common Law in England were bound by 
the Law of Limitation but not the Court 
of Chancery. Even so the Chancery Courts 
insisted on expedition. It is trite learning 
to refer to the maxim “delay defeats equity” 
or the Latin of it that the Courts help those 
who are vigilant and do not slumber over 
their rights. The Courts of Chancery, there- 
fore, frequently applied to suits in equity 
the analogy of the law of Limitation appli- 
cable to actions at law and equally frequent- 
ly put a special limitation of their own if 
they thought that the suit was unduly delay- 


The party aggrieved must move the 
Court at the earliest possible time and ex- 
plain satisfactorily all semblance of delay. 
I am not indicating any period which may 
be regarded as the ultimate limit of action 
for that would be taking upon myself legis- 
lative functions. In England a period of 
6 months has been provided statutorily, but 
that could be because there is no guaranteed 
remedy and the matter is one entirely of dis- 
cretion. In India I will only say that each 


x 
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case will have to be considered on its own 

‘facts. Where there is appearance of avoid- 
able delay and this delay affects the merits 
of the claim, this Court will consider it 
‘and in a proper case hold the party disen- 
titled | to invoke the extraordinary jurisdic- 
tion.’ 


In 1972 WLN 702 Tyagi J., has examined 
a large number of cases on the question of 
delay and held that in a case under the 
Land Acquisition Act a challenge of the 
notification under Section 6 after four years 
of waiting disentitles the petitioner to any 
telief. This case came up before a Division 
Bench of this Court in Special Appeal 
No. 265 of 1972 (decided on 25-7-1972 (Raj) ) 
and the decision of the learned single Judge 
was confirmed and the appeal was dismiss- 
ed in limine. The matter was taken up to 
the Supreme Court by Spl. Petn. No. 2250 
of 1972 and the same was dismissed on 
22-9.1972 (SC). 


8. From the discussion of the afore- 
said authorities it is clear that notwithstand- 
ing that violation of a fundamental right is 
alleged the delay . disentitles a petitioner 
from seeking a relief in the exercise of ex- 
traordinary jurisdiction under Art. 226 of 
the Constitution. No rigid rule could be 
laid down but discretion will have to be ex- 
ercised having regard to the facts and cir- 
cumstances of each case. In the present 
case a notice under sub-section (2) of Sec- 
tion 52 of the Improvement Act dated 6th 


November, 1964. (Ex. 2) was served on the- 


appellant. A reply to this notice was filed 
on 2ist November, 1964 vide Ex. 3 and 
then a notification was published in the 
Government Gazette under 
ofthe Improvement Act on 30th June, 1965 
‘ whereby the Government decided to acquire 
the land for the purpose of improvement 
and for establishment and construction of a 
market from overbridge outside Sojati Gate 
to Girdikot at Jodhpur. The Collector sent 
notice for determination of compensation on 
16th March, 1966 and the petition was filed 
on 25th July 1968. So far as the scheme 
of acquisition is concerned it was clearly 
communicated to the appellant in Novem- 
ber, 1964 and the decision to acquire the 
premises of the appellant was conclusively 
pronounced by the publication of notifica- 
tion on 30th June, 1965 and the petition 
was submitted after three years of this noti- 
fication. The learned single Judge has ex- 
pressed the view that the petitioner appel- 
lant fought for the compensation before the 
Acquisition Officer and while proceedings 
were going on the property had been de- 
molished and the road was going to be cons- 
tructed on the open land and the petitioner 
‘could not get the possession of the property 
as claimed by him from the respondents and 
in these circumstances the appellant was 
. guilty of delay and was not entitled to the 
Telief in the exercise of extraordinary juris- 
diction. This argument of the learned single 


Section 52 (1) 


‘lay in a particular case the facts of 
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Judge is assailed by Mr. Hasti Mal learned 
counsel on the ground that once the peti- 
tion was disposed of on merits such consi- 
derations were not available for-the rejec- 
tion of the petition. It was not open to the 
learned single Judge to dismiss the petition 
on the ground of delay. The main case re- 
lied upon by the learned counsel is 66 Pun 
LR 589=(AIR 1964 Punj 337) (FB). In 
para 7 of the judgment the learned Judges 
have expressed the view which may be quot- 
ed in their own words: 


“If, therefore, this Court after hearing. 


the petitioner admits the writ petition and 
issues a rule nisi and at hearing after actual- 
ly adjudicating upon the merits of the con- 
troversy comes to a positive conclusion in 
favour of the petitioner, that may also be a 
factor which, to some extent, may reason- 
ably weigh against the refusal to exercise 
discretion in granting relief to the aggrieved 
party.” 


The consideration of a petition on merits 
therefore cannot be said to be decisive on 
the question of the plea regarding undue 
delay. The learned counsel adds that this 
observation of the Full Bench has received 
the approval of their Lordships of the 
Supreme Court in P. B. Roy’s case, 1972 
Serv LR 343=(AIR 1972 SC 908). We are 


a 


~ 


4 


afraid that this contention has no substance.j ` 


Mere reference is not the same as putting 
a seal of approval. The argument that in 


the absence of the reply the objection of de-j - 


-lay cannot be considered is also without 


force. In AIR 1954 Trav. Co. 469, there 
was a counter affidavit where lack of dili- 


. gence was pleaded but not pressed and the 
case is therefore distinguishable. So far as 


AIR 1958 J. & K. 11 (FB) is concerned all 
that the learned Judges of the Jammu and 
Kashmir High Court said was that in order 
to determine whether there has been a eg 
eac 
case have to be taken into consideration. In 
that case the petitioner had been making 
representations to the Government convey- 
ing his grievance but had been unsuccessful 
and the delay of one and a half years was 
not considered fatal to the petition. In the 
case before us the appellant amongst the 
contending rivals was to receive the com- 
pensation, participated in. the compensation 
proceedings and has come up after more 
than three years to this Court for a relief. 
Against the arguments advanced on the doc- 
trine of estoppel all that we may need say 
isthat in AIR 1970 SC 398, the Jaw under 
which money was recovered was declared 
to be ultra vires and yet the relief was de- 
clined to the petitioner on the ground of de- 
lay. The ground of delay is not merely a 


_eontroversy between the parties inter se but 


as we have already observed it is an impor- 
tant factor which regulates the exercise of 
judicial discretion in the exercise of extra- 
ordinary jurisdiction. The line between 
these two approaches is subtle but it exists, 
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Another argument in this context is that the 
suit for possession is not barred by time. 
The Supreme Court in the cases already 
noticed above has categorically observed 
that the question of delay is not to be exact- 
ly measured by the period of limitation 
prescribed by law in every case. That is 
merely an equitable principle and not a de- 
cisive factor. If the argument of the learn- 
ed counsel was accepted then we would be 
importing the Indian Limitation Act for de- 
termining exercise of our extraordinary 
jurisdiction. We are therefore satisfied that 
the appellant in this case was rightly held 
guilty of laches in coming to the Court and 
his petition was correctly dismissed on the 
ground of delay. In this view of the matter 
we express no opinion on the point of dis- 
crimination urged by the learned counsel 
for the appellant. 
9, The result is that this appeal fails 
and is dismissed with costs. 
Appeal dismissed. 
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, Rajasthan Mineral and Co., Jaipur, Peti- 
tioner v. Union of India and others, Res- 
pondents. 
Civil Writ Petn. 
D/- 6-2-1973. 
Ymdex Note:— (A) Mineral P 


No. 1244 of 1972, 


Rules (1960), R. 24 — Disposal’ of applica- - 


tion for mining lease — Order sanctioning 
lease passed by Minister before expiry of 
nine months but communicated to applicant 
after expiry of that period — Application 
will be deemed to have been disposed of 
when Minister passed the order and not 
when it was communicated. @ara 17) 


Brief Note:— (A) Under the Business 
Rules, it is the Minister who has ultimately 
to pass the order granting lease and the 
matter is not to be referred to the Governor. 
Hence even if the Minister’s order was to 
be taken as an advice to the Head of the 
State, it must be held that that advice was 
accepted and the order cannot be consider- 
ed to be a provisional one. No doubt the 
order became effective when it was com- 
municated to the applicant. Though tech- 
nically it may be said that the sanction ac- 
corded became irrevocable on the date when 
the order was formally communicated, for 
the purpose of R. 24 it must be held that 
the State Government finally disposed of 
the application when the Minister passed 
the order which was eventually communicat- 
ed to the applicant without any modifica- 
tion. Case Law Discussed. (Paras 16, 17) 


Cases Referred: Chronological Paras 
AIR 1970 SC 214 = 1970 Lab IC 271, 
State of Punjab v. Khemi Ram 
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AIR 1970 SC 1354 = (1971) 1 SCR 153, 
a Setharamaiah v. Kotaiah 


AR" 1966 SC 543 = (1966) 1 SCR 
656, Bhagwandas Goverdhandas Kedia _ 
v. Girdharilal Parshottamdas and Co. 


AIR 1966 All 545, Anand Kumar v. ` 


State 
AIR 1963 SC 395 = 1962 Supp (3) SCR 
713, Bachhittar Singh v. State of Punjab 


AIR 1963 SC 1323 = (1963) 2 Cri LJ 
347, State of Rajasthan v. Sripal Jain 5 
AIR 1959 Cal 219, Nripendra N. Majum- 
dar v. N. M. Bardhan 5, 1 
AIR 1952 SC 181 = 1952 Cri LJ 955, 
ae Moreshwar v. State of Bom- 
ay 
(1911) ILR 34 Mad 151 = (1911) 1 
Mad WN 28, Secy. of State for India 
in Council v. Gopisetti Narayanswami 
Naidu Garu 
(1904) ILR 28 Bom 8 = 5 Bom LR 
622, Abdul Ali Abdul Husen v. Mirza 
Khan- Abdul Husen - 5 


Hasti Mal Parekh, for Petitioner; Lekh 
Raj Mehta, for Union of India, S. C. Bhan- 
dari, for Respondent No. 3. 


ORDER:— This writ petition filed by 
the Rajasthan Mineral & Company, Jaipur, 
against the order of the Central Government 
dated 16th May, 1972 (Annexure 1) raises 
an important question as to when the appli- 
cation for the grant of a mining lease shall 
be deemed to have been disposed of by the 
State Government for the purpose of R. 24. 
of the Mineral Concession Rules, 1960 (here~ 
inafter called the Rules). 


2. The facts and circumstances giv- 
ing rise to this litigation are, in a nutshell, 
as follows: 

The petitioner along with six other per- 
sons made application for the grant of a 
mining lease in pursuance of a notification 
issued by the Joint Director (Administration) 
of Mines and Geology, Rajasthan, dated 27th 
September, 1965, whereby an area of 
1252.85 hectares in villages Nansa, Shivrati, 
Jhumpura, Bhoor and Rampura was declar- 
ed open for the grant of mining lease under 
the Rules. All these applicants submitted 
their applications for the grant of mining 
lease on 28th of October, 1965. It is said 
that by its order dated 12th August, 1966, 
the Government of Rajasthan granted min- 
nig lease in favour of the petitioner com- 
pany and five other applicants, but no order 
was passed in respect of the application fil- 
ed by the Bhopal Mining Works, Bhilwara, 
respondent No. 3. A revision petition was 
filed against the grant of the said mining 
lease by Bhopal Mining Works, Bhilwara, 
and Shri Manoharlal Mansingka (who did 
not subsequently pursue the proceedings) be- 
fore the Central Government. The Central 
Government ‘disposed of the revision appli- 
cations of Bhopal Mining Works and 
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Manoharlal Mansingka by drawing an order’ 


which was declared, by this Court, when 
challenged by Bhopal Mining Works, Bhil- 
wara, to be a non-speaking order and, there- 
fore, the order passed by the Central Gov- 
ernment on revision application was set 
aside by this Court and the Central Gov- 
ernment was directed to dispose of the re- 
vision applications in accordance with the 
provisions of law as discussed by this 
Court in its judgment dated 7th Novem- 
ber, 1968. 


3. The Central Government dispos- 
ed of the revision application of Bhopal 
Mining Works, Bhilwara by its order dated 
16th May, 1972, whereby it was held that 
the State Government could grant lease 
in favour of the petitioner company only 
upto 27th of July, 1966 and thereafter the 
State Government was not competent to 
grant the lease because nine 
elapsed since the application for the grant 
of mining lease was submitted by the peti- 
tioner company on 28th of October, 1965 
and therefore the Central Government took 
it to be a matter of deemed rejection un- 
der Rule 24 of the rules and directed the 
State Government after setting aside the 
deemed rejection of the applications of the 
petitioner as well as of other applicants 
that the applications may be considered 
afresh. While considering the merits of M/s. 
Bhopal Mining Works, the Central Govern- 
ment further directed the State Govern- 
ment to grant mining lease to the said firm 
for the entire area for which an applica- 
tion was made by M/s. Bhopal Mining 
Works in its application dated 28th of 
October, 1965, that is, for 500 acres in 
village’ Jhumpura and 250 acres in village 
Shivrati, and as a result of this the State 
Government was asked to reject the applica- 
tions of other applicants in respect of the 
area for which the mining lease was to be 
granted to M/s. Bhopal Mining Works, 
Bhilwara. 


4, This order of the Central Gov- 
ernment has been challenged in this writ 
petition by the petitioner, inter alia, on the 
ground that the Central Government has 
not correctly understood the scope of R. 24 
of the rules and since the Minister, who was 
a competent authority under the Business 
Rules to dispose of an application for the 

t of mining lease had passed an order 
on 27th of July, 1966, granting lease to the 
petitioner and in pursuance whereof the peti- 
tioner company started functioning as a lessee 
on the lands leased ‘out to it, it cannot be 
said that the application of the petitioner 
company was deemed to have been rejected 
by the State Government under Rule 24 as 
the sanction accorded by the Minister in- 
charge was communicated to him on 12th of 
August, 1966, under the signatures of the 
Secretary to the Government., The second 
ground taken by the petitioner company is 
that on merits also the Central Government 


months had 
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could not have issued any direction for the 
grant of mining lease to M/s. Bhopal Mining 
Works without comparing the merits and 
demerits of all the applicants under Sec- 
tion 11 of the Mines and Minerals (Regula~ 
tion and Development) Act, 1957 (hereinafter 
called the Act). 


5. Elaborate arguments have been 
addressed to this Court by learned counsel 
appearing on behalf of the petitioner as well 
as Mr. Bhandari, representing M/s. Bhopal 
Mining Works, Bhilwara and Mr. Lekh Raj 
Mehta representing the Central Government 
to show: that the application of the petitioner 
cannot be deemed to have been disposed of 
by the State Government unless the order of 
the Minister was formally communicated to 
the petitioner on 12th of August, 1966, and 
since the date of the order sanctioning the 
lease in favour of the petitioner falls beyond 
a period of nine months, the State Govern- 
ment was not competent under Rule 24 of 
the rules to grant that lease after 28th of 
July, 1966. Reliance in this connection has 
been placed by learned counsel for the res- 
pondents on Bachhittar Singh v. State of 
Punjab, AIR 1963 SC 395; State of Rajas- 
than y. Sripal Jain, AIR. 1963 SC 1323; 
Nripendra N. Majumdar v. N. M. Bardhan, 
AIR 1959 Cal 219; State of Punjab v. Khemi 
Ram, AIR 1970 SC 214; Bhagwandas 
Goverdhandas Kedia v. Girdharilal Parshot- 
tamdas and Co., AIR 1966 SC 543; Secy. of 
State for India in Council v. Gopisetti Nara- 


. yanaswami Naidu Garu, (1911) ILR 34 Mad 


151 and Abdul Ali Abdul Husen v. Mirja 
Khan Abdul Husen, (1904) ILR 28 Bom 8. 


6. Mr. Hastimal, on the other hand, 


- cited Anand Kumar v. State of U. P:, AIR 


1966 All 545; Dattatraya Moreshwar v. State 
of Bombay, AIR 1952 SC 181 and Nookala 
Setharamaiah v. Kotaiah Naidu, AIR 1970 
SC 1354 to draw support to his contention 
that in the circumstances of this case the 
application of the petitioner for the grant of 
mining lease shall be taken to have been 
disposed of by the Minister on 27th of July, 
1966, when he finally sanctioned the grant 
of mining lease to the petitioner which was 
duly communicated to him by the order of 
the Government dated 12th of August, 1966. 
According to Mr. Hastimal, if the order of 
the Minister who was a competent authority 
under the Business Rules to accord sanction 
for the grant of mining lease to the petitioner 
had not been communicated at all to the 
petitioner, then the authorities cited by the 
respondents could have helped them to ad- 
vance their plea of deemed rejection because 
in that event the order passed by the Minister 
could not be deemed to be an order in the 
eye of law as without communicating the 
same to the petitioner, the Minister was com- 
petent to change his orders at any time, but 
his contention is that since the Minister after 
sanctioning the lease on 27th of July, 1966, 
did not change that order till it was com- 
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municated to the petitioner by means of a 
formal order drawn in the Secretariat and 
signed by the Secretary on 12th of August, 
1966, it shall be taken that the application 
of the petitioner for the grant of mining lease 
was disposed of for the purpose of Rule 24 
of the rules on 27th of July, 1966, because 
that order was ultimately communicated to 
the petitioner. 

7. Rule 24 of the rules deals with the 
disposal of application for mining lease and 
it reads as follows: 

“24. (1) An application for the grant of 
a mining lease shall be disposed of within 
nine months from the date of its receipt. 

(2) x xX x x 

(3) If any application is not disposed of 
within the period specified in sub-rule (1), 
it shall be deemed to have been refused.” 

8. The Supreme Court in AIR 1970 
SC 1354 has resolved the controversy once 
for all that if the State Government fails to 
grant the mining lease to an applicant with- 
in nine months from the date when the ap- 
plication was submitted to the Government, 
then the Government becomes incompetent 
to deal with the application pending before 
it and, therefore, the jurisdiction that was 
vested in the Government to deal with the 
applications for the grant of mining lease is 
lost and thereafter if the order is passed by 
the Government, that order shall be non est 
as if passed by an authority which was not 
competent. 

9, The Central Government while dis- 
posing of the revision application of the 
Bhopal Mining Works held that in the instant 
case the State Government had granted the 
lease to the petitioner by its order dated 12th 
of August, 1966, which date undoubtedly falls 
beyond a period of nine months and, there- 
fore, this is a case of deemed refusal as tha 
State Government was not competent to grant 
mining lease to the petitioner after 28th of 
July, 1966, when the period of nine months 
expires. The Central Government, therefore, 
treated this case of the petitioner as a case 
of deemed refusal. This fact somehow escap- 
ed the notice of the Central Government while 
treating it a case of deemed refusal that the 
Minister had actually granted his sanction 
in favour of the petitioner on 27th July, 1966 
in pursuance whereof the petitioner company 
had started working the mine after taking 
possession of the land demised to it under 


the agreement of lease executed between the 


State Government and the petitioner. 


10. The circumstances of the instant 
case, therefore, raise a very important ques- 
tion as to when the application of the peti- 
tioner shall be taken to have been disposed of 
by the State Government; whether it shall 
be deemed to have been disposed of on 27th 
July, 1966, when the Minister accorded his 
final sanction for the grant of the mining 
lease to the petitioner or when the order was 
formally drawn and despatched to the party 
by the Secretariat on 12th of August, 1966. 
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11. Mr. Bhandari argues that the ex- 
pression “shall be disposed of within nine 
months” as used in Rule 24 of the rules 
should be interpreted to mean that the ap- 
plication for the grant of mining lease is 
finally decided by the State Government with- 
in nine months. According to him, the final 
decision of the application takes place when 
the sanction accorded by the competent autho- 
rity is formally communicated to the grantee. 
The argument of learned counsel proceeds on 
this basis that till the order of the State 
Government is communicated to the appli- 
cant, the State Government has a right to 
change its mind and it can withhold or cancel 
the sanction duly recorded on the file and, 
therefore, till the sanction is communicated 
the application cannot be taken to have been 
“disposed of” even though the Minister might 
have put down his sanction on the file. In 
this connection, reliance has been placed on 
a Supreme Court authority in AIR 1963 SC 
395 wherein the Supreme Court has held 
that before something amounts to an order 
of the State Government two things are 
necessary: the order has to be expressed in 
the name of the Governor as required by 
Clause (1) of Art. 166 of the Constitution 
and then it has to be communicated. In 
this authority it has been observed by the 
learned Judges that till this formality is ob- 
served, the action taken by the State Gov- 
ernment cannot be said to be final. Their 
Lordships expressed their view as follows: 


“Constitutionally speaking, the Minister 
is no more than an adviser and that the head 
of the State, the Governor is to act with- 
the aid and advice of his Council of Minis- 
ters. Therefore, until such advice is ac- 
cepted by the Governor whatever the Minis- 
ter or the Council of Ministers may say in 
regard to a particular matter does not become 
the action of the State until the advice of 
the Council of Ministers is accepted or deern- 
ed to be accepted by the Head of the State. 
Indeed, it is possible that after expressing 
one opinion about a particular matter at a 
particular stage a Minister or the Council of 
Ministers may express quite a different opin- 
ion, one which may be completely opposed 
to the earlier opinion. Therefore to make 
the opinion amount to a decision of the Gov- 
ernment it must be communicated to the 
person concerned. It is of the essence that 
the order has to be communicated t the 
person who would be affected by that order 
before the State and that person can be 
bound by that order. - For, until the order 
is communicated to the person affected by 
it, it would be open to the Council of Minis- 
ters to consider the matter over and over 
again and, therefore till its communication 
the order cannot be regarded as anything 
more than provisional in character,” 


12. On the basis of these observations 
of the Supreme Court, the contention of Mr. 
Bhandari is that till the order passed by the 
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Minister on 27th of July, 1966, was com- 
municated in the form prescribed under 
Art. 166 of the Constitution, the sanction ac- 
corded by the Minister shall be taken to be 
a mere advice to the Governor and it is 
not final till that advice ‘is finally communi- 
cated in the form of a Government order 
to a person concerned and it is only there- 
after that’ the order becomes effective and 
binds the Government as well as the appli- 
cant. Till then that order is provisional in 
character and, therefore, even though the 
Minister had finally accorded his sanction on 
27th of July, 1966, it cannot be taken that 
he had disposed of the application of the 
petitioner till that order was formally com- 
municated in the name of the Governor to 
the petitioner and, therefore, in such cir- 
cumstances it is vehemently contended that 
the order of the State Government finally 
disposing of the petitioner’s application for 
the grant of mining lease is the order dated 
12th of August, 1966, when it was formally 
drawn and put in the course of transmission 
to be communicated to the petitioner. 

13. Mr. Lekh Raj Mehta, appearing 
on behalf of the Union of India, strongly 
supported Mr. Bhandari and further submit- 
ted that the date of the order can be the 
date when the order is made known to the 
affected party. This general rule, according 
to him, has few exceptions which are when 
the order was made in the presence of the 
party concerned or when the party affected 
was informed that the order was going to 
be announced on a particular day and the 
party absents itself or when owing to the 
obstructions of the party affected, the order 
could not be communicated to him within a 
reasonable time or when the authority mak- 
ing such order in spite of reasonable efforts 
has been unable to serve the order within 
the reasonable time or at all. In support of 
this submission, reliance has been placed on 
a Calcutta case in AIR 1959 Cal 219. He 
also cited authorities from various other High 
Courts, namely AIR 1966 SC 543; (1911) 
ILR 34 Mad 151 and Abdul Ali Abdul Husen 
v. Mirza Khan Abdul Husen, ILR 28 Bom 8. 


14, 
with the law laid down in these authorities 
and he wants to distinguish his case, firstly, 
on the basis of the language used in Rule 24 
of the rules and, secondly, on the ground 
that ultimately when the order passed by the 
Minister sanctioning the grant of mining lease 
is finally communicated to the petitioner and 
in consequence whereof the lease agreement 
was executed between: the parties and the area 
leased out to the petitioner was handed over 
to him to be worked out by him, it shall be 
taken that the petitioner was granted lease 
by the Minister within a period of nine 
months from the date of the filing of his ap- 
plication. 


15. I agree with the arguments ad- 
vanced by learned counsel for the respon- 
dents that the order when passed by an 


` period of nine months. 


Mr. Hastimal has no quarrel- 
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authority becomes effective only when that 
order .is communicated to the persons affect- 
ed, but the question which arises in the in- 
stant case is not when the order passed by 
the Minister became effective in this case. 
The question posed for the determination of 
this Court is in a different context and the 
Court is called upon to determine whether 
the application filed by the petitioner can be 
said to have been disposed of by the Minister 
when he passed the order granting the lease 
to the petitioner on 27th of July, 1966, and 
when that order was finally communicated 
to him by drawing a formal order on 12th of 
August, 1966, without changing the sanction 
ona by the Minister on 27th of July, 

6. 

16. Both the parties agree that under 
the Business Rules, it is the Minister who 
has ultimately to pass the order granting 
lease to an applicant. The matter is not 
to be referred to the Governor for final 
sanction. In such circumstances, whatever 
the order was passed by the Minister even 
if it is taken to be an advice to the head 













ness Rules that advice was not to go to the 
Governor for final sanction and in such 
circumstances that sanction of the Minis- 
ter cannot be deemed to be a provisional 
order because it did not require sanctioning 
from the Head of the State. 


17. The only question that now re- 
mains to be decided is as to what is the 
effect of communicating such an order of 
the Minister which cannot be said to be of 
provisional character after a lapse of a 
It is true that un- 
less the order is communicated to a person 
affected thereby, the authority passing the 
order has a right to change its mind and 
consequently to alter the order, but if that 
order is communicated then can it be said 
tbat the order was passed on the day it was 
communicated and not on that day wben 
it was actually passed by him. In the pre- 
sent case, the lease was sanctioned in favour 
of. the petitioner by the Minister on 27th of 
July, 1966. It is not disputed by the parties 
that the sanctioning authority was the Minis- 
ter and, therefore, as far as the grant of 
mining lease to the petitioner is concerned, 
the Minister who acted on behalf of the 
State Government disposed of the application 
of the petitioner on 27th of July, 1966. The 
order of the Minister became effective on 
12th of August, 1966, when it was com- 
municated to the petitioner. Though techni- 
cally it may be said that the sanction ac- 
corded by the Minister became irrevocable 
on- 12th of August, 1966 when it was formal- 
ly communicated to the petitioner but for 
the purposes of Rule 24 it can safely be 
said that the State Government finally dis- 
posed of the matter on 27th of July, 1966 
when the Minister passed the final order 
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which was eventually communicated to the 
party without any change or modification 
on 12th August, 1966. In these circum- 
stances, the application for mining lease 
-~ Ishall be deemed to have been disposed of by 
the Minister for the purposes of Rule 24 of 
the rules on 27th of July, 1966 when he 
passed the order of final nature and which 
was permitted to be communicated without 
any modification. It may be mentioned that 
the Secretaries or the staff of the Secretariat 
had no business to deal with the order pas- 
sed by the Minister in any other manner ex- 
cept to draw a formal order and to dispatch 
it to the person concerned and this forma- 
lity was completed by the 12th of August, 
1966. In these circumstances, the applica- 
tion for the purposes of Rule 24 shall be 
~ taken to have been disposed of by the State 
Government on 27th of July, 1966, when a 
competent authority on behalf of the State 
Government accorded its final sanction for 
the grant of mining lease in favour of the 
petitioner. It is true that the Government 
. could change its order before it was des- 
patched from the Secretariat, but since it was 
not done, the order which became effective 
was ultimately the order which was passed 
Hee ae State Government on 27th of July, 


18. This question may be viewed 
from a different angle also. The authority 
under the Business Rules to grant mining 
lease is the Minister and not the Secretary 
or any other person who deals with the file 
for the despatch of the order passed by the 
State Government. In this case the State 
Government granted the lease in favour of 
the petitioner within the time prescribed 
under Rule 24 of the rules. If for one reason 
_or the other the other functionaries in the 
Secretariat, who are not the sanctioning 
authority, delayed the despatch of the sanc- 
tion accorded by the competent authority 
under the Business Rules, then it cannot be 
said that the State Government did not want 
to grant lease to the petitioner. When once 
the sanction accorded by the Minister is com- 
municated to the petitioner, it became final 
and effective and it shall be taken that the 
order which became effective was the order 
issued on 27th of July, 1966, which was 
well within time and not any other order 
which might have been passed beyond the 
period of nine months. If the argument of 
learned counsel for the respondents is ac- 
cepted, then it would mean that the autho- 
rity of the Minister to sanction the lease is 
rendered nugatory by causing delay delibe- 
rately or otherwise in the process of draw- 
ing a formal order or despatch the same. 
In my opinion, therefore, the order passed 
by the Central Government that it was a 
case of deemed rejection, is erroneous in law 
and on that ground the revision application 


filed by M/s. Bhopal Mining Works cannot 
be accepted. 
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19, While disposing of the revision 
application, the Central Government has 
dealt with the application of M/s. Bhopal 
Mining Works on merits also. Under Sec- 
tion 11 of the Act, while disposing of the 
applications for the grant of mining lease 
filed on the same day, the authority is re- 
quired to compare the preferential rights of 
the applicants. The Central Government has 
considered the preferential rights of M/s. 
Bhopal Mining Works and it has observed: 


“M/s. Bhopal Mining Works is the only 
one out of the several original applicants 
which is in a position itself to utilise the 
Mica produced out of the area, because it 
is the owner of a factory which produces 
mica insulating bricks to the extent of 4 lakh 
bricks per year. It has also been stated 
by revision petitioner, and the Central Gov- 
ernment has no reason to question the ac- 
curacy of this statement, that this factory 
supplies the steel plants with the mica in- 
sulating bricks. 

In the circumstances of the case and in 
the interests of natural justice, the State 
Government should pass orders granting 
mining leases covering the entire areas ap- 
plied for by petitioner company (M/s. Bhopal 
Mining Works) in its application dated 28-10- 
1965 for 500 acres in village Jhumpura and 
28-10-1965 for 250 acres in village Seorathi 
In consequence the State Government should 
pass orders rejecting all the other applica- 
tions for these areas.” 

20. While exercising its revisional 
jurisdiction, the Central Government, after 
weighing the merits and demerits of different 
applicants, came to the conclusion that M/s. 
Bhopal Mining Works must get a preferential 
treatment over other applicants because it 
consumes the mica in producing insulating 
bricks and, therefore, the area applied for 
must be given to M/s. Bhopal Mining Works 
by the State Government. If the Central 
Government so wished, it could pass the 
order in favour of M/s. Bhopal Mining 
Works, but instead of doing so a direction 
was given to the State Government to grant 
the said area for which M/s. Bhopal ‘Mining 
Works had applied for and the applications 
of other applicants for that area were re- 
jected. 

21. In my opinion, the Central Gov- 
ernment was competent while dealing with 
the revision application of M/s. Bhopal 
Mining Works to pass the aforesaid order 
and since I do not find any illegality in the 
order passed by the Central Government in 
considering the merits of the different ap- 
plicants, I while exercising the extraordinary 
jurisdiction, would not like to interfere with 
the order of the Central Góvernment to the 
extent to which it deals with the merits of 
the application of M/s. Bhopal Mining 
Works. Learned counsel for the petitioner 
could not point out any ilegality in the 
order passed by ‘the Central Government on 
that account. 5 
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22. For the reasons mentioned above. 
the writ petition fails and it is hereby dis- 
missed. No order as to costs. 

Petition dismissed. 
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Rahim Bux, Appellant v. Hahi Bux and 
another, Respondents. 

Second Appeal No. 449 of 1972, D/- 
20-1-1973, against judgment and decree of 
S. S. Bhatnagar, Dist. J., Pali, D/- 20-5-1972. 

Index Note :— (A) Evidence Act (4872), 
S. 65 — Secondary evidence of umregistered 
document — Admissible for collateral pur- 
poses when conditions for adducing such evi- 
dence exist — (X-Ref.:—- Registration Act 
(1968), S. 49). 

Brief Note:— (A) Thus where in a suit 
for redemption, the defendant refused to 
produce the unregistered mortgage deed, it 
was held that the plaintiff could adduce se- 
condary evidence thereof for the purpose of 
proving the nature and character of the de- 
fendant’s possession. AIR 1960 Raj 1 (SB), 
Rel. on. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1960 Raj 1 = 1960 Raj LW 68 

(SB), Lachhmi Narain v. Kalyan 5 
AIR 1951 Raj 66, Sawa v. Kuka .- 5 

Jaswant Raj Tatia, for Appellant; Uday 
Kishan and Satya Narain Vyas, for Res- 
pondents. 


JUDGMENT :— This is a ‘defendant’s 
appeal and arises under the following circum- 
stances, 


2. The plaintiff-respondents instituted 
a suit in the Court of Munsif Pali on 23-12- 
1968 for the redemption of the mortgage in 
respect of a house situated in the town of 
Pali. According to the plaintiffs, the house 
was mortgaged with possession in Samvat 
‘year 1991 for Rs. 199/- with the defendant. 
It was stipulated that the mortgagor shall 
not redeem the house for five years and 
further the mortgagee could spend any 
amount upto Rs. 100/- for the maintenance 
of the house, but for spending any amount 
jn excess of Rs. 100/- prior permission of 
the mortgagor would be necessary. In the 
circumstances the redemption of the house 
was claimed for an amount of Rs. 199J- 
plus Rs. 100/- as expenses for the mainten- 
ance of the house. The defendant denied 
that the property was mortgaged with him. 
He claimed that it was his own ancestral 
property. As regards the mortgage deed it 
‘was pleaded that the same was inadmissible 
for want of registration. The learned Munsif 
framed the following issues :— 


“1. Whether the plaintiffs mortgaged with 
possession the suit house for Rs. 199/- in 
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Samvat 1991, Mab Vad 1, equivalent to 
20-1-1935, and in lieu of that a mortgage- 
deed was executed by the plaintiffs in favour 
of the defendant? , 

2. Whether the terms and conditions men- 
tioned in para 2 of the plaint were of the 
alleged mortgage? 

3. Whether the plaintifis are entitled to 
redeem the suit house? 

4. Whether the mortgage-deed, being un- 
registered, is inadmissible in evidence? 

5. Relief?” 


3. On 19-12-1969, the learned Munsif 
Shri Bhansali disposed of issue No. 4 hold- 
ing that the document was inadmissible. The 
position had been conceded by learned coun- 
sel for the plaintiff as well. On 4-3-1971, 
learned counsel for the plaintiff made an ap- 
plication for permission to lead secondary 
evidence in respect of the mortgage deed as 
the same was with the defendant and he 
was not producing the same. It was sub- 
mitted that although the mortgage deed was 
an unregistered one the plaintiff could yet 
prove the possessory mortgage of the suit 
property. Whe learned Munsif heard both 
the parties and dismissed the application. He 
was of the view that when the alleged mort- 
gage deed was inadmissible for want of re- 
gistration the secondary evidence of its con- 
tents could not be adduced. On account of 
some administrative changes the case came on 
the file of the Civil Judge, Pali. The Jearned 
Civil Judge in view of the decision of the 
learned Munsif (now his predecessor) dis- 
missed the suit. 

4. Against the judgment and decree 
of the learned Civil Judge the plaintiff went 
up in appeal to the Court of learned District 
Judge, Pali. It was contended before him 
by learned counsel for the plaintiff that the 
mortgage deed though unregistered could be 
used for the collateral purpose of showing 
the nature of the defendant’s possession over 
the suit property in accordance with the pro- 
visions of Section 49 of the Indian Registra- 
tion Act and further it could be shown that 
the defendant had acquired limited rights only 
by prescription, if at all, on the basis of the 
mortgage document. This position was con- 
tested by the defendant. The learned Dis- 
trict Judge felt. that there -was no direct case 
for enabling a party to lead secondary evi- 
dence of an unregistered mortgage deed. 
This position was conceded even by the 
learned counsel for the plaintiff who appeared 
before him. However, referring to certain 
cases and a passage from A. I. R. Com- 
mentaries on the Registration Act the learned 
District Judge held that there can be no 
impediment to allow secondary evidence re- 


. garding the alleged mortgage deed for prov- 


ing the nature of possession and the date of 
possession. Consequently the learned Dis- 
trict Judge allowed the appeal, set aside the 
judgment and decree of the learned Civil 
Judge and remanded the case to him with 
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the direction that the plaintiffs shall be per- 
mitted to lead secondary evidence with res- 
pect to the alleged mortgage deed for the 
purpose of proving the nature of possession 
and the date of possession as also other 
evidence that could legally be adduced in 
Tespect of the issues of which burden was 
on the plaintiffs. Further he directed that 
the defendant shall be given an opportunity 
to adduce his own evidence which he could 
legally adduce and then the case shall be 
disposed of in accordance with law. 


5. Learned counsel for the appellant 
has questioned the correctness of the view 
taken by the learned District Judge. He con- 
tends that the alleged mortgage deed being 
inadmissible in evidence for want of registra- 
tion no secondary evidence could be adduced 


. regarding the contents thereof. He relies on 


Sawa v. Kuka, AIR 1951 Raj 66 and Lachhmi 
Narain v. Kalyan, AIR 1960 Raj 1 (SB). 


6. In the first case Bapna, J. held 
that if the original document was inadmissi- 
ble in, evidence owing to its being unregister- 
ed, secondary evidence is also inadmissible. 
Section 65 of the Evidence Act pre-supposes 
that but for one or more of the barriers to 
its production stated in the section, the docu- 
ment would have been capable of proving 
its contents under Section 64 read with Sec- 
tion 62. Consequently it would be a manifest 
absurdity to hold that secondary evidence 
may be given to establish a fact proof where- 
y primary evidence is forbidden. 


7. The second case was a decision by 
a Full Bench of which Bapna, J. was a mem- 
ber. The position was thrashed out in detail 
and the Full Bench indicated the limits with- 
in which an unregistered mortgage deed could 
be used. It was observed :— 

“By virtue of Section 28 of Limitation 
Act the limited right of mortgagee can be 
acquired by adverse possession. It can be 
so acquired even if a mortgagee has obtained 
possession under a void or inoperative mort- 
gage-deed. The provisions of the Transfer 
of Property Act (Section 59) are not in any 
way affected on account of acquisition of 
tights by prescription. The rights of the par- 
ties can be regulated by law if no valid agree- 


. ment exists. It is not substituting a new con- 


tract but giving effect to a relationship creat- 
ed by the operation of Jaw. The provisions 


of Section 49 of the Registration Act or- 


Section 91 of the Evidence Act also are not 
affected because an unregistered document 
can be availed of for the purpose of show- 
ing character and nature of possession if the 
possession is transferred under such docu- 
ment. When considering the question of 
Section 28 in relation to Art. 144, the inten- 
tion of the person holding the possession be- 
comes relevant, but under other Articles in- 
tention may have no relevance at all. Thus a 
suit for redemption of the mortgage created 
by the operation of law is governed by Arti- 
cle 148 and the period will run after the 
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expiry of 12 years from the date when pos- 
session was taken under such mortgage deed." 

8. It will be observed from the above 
that in spite of the mortgage document being 
inoperative for want of registration the same 
can be availed of for the purpose of showing 
the character and nature of possession, if the 
possession has been transferred under the 
document. When the question of possession 
is to be considered the intention of the per- 
son holding the possession would be relevant. 
Once the primary evidence of an unregistered 
document is receivable for the collateral pur- 
pose of proving the nature of the possession 
and with -what intention the’ possession was 
held then if the necessary conditions for 
adducing secondary evidence of such docu- 
ment exist then I should think the secondary 
evidence of the document for the self-same 
purpose namely, that of showing the nature 
and character of the possession and with what 
intention the possession was held can be 
adduced. The learned District Judge has, 
therefore, reached the correct conclusion. 

9. The appeal is, therefore, hereby 
dismissed, but the parties are left to bear 


their own costs. 
Appeal dismissed. 
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Smt. Ramniwasi, Appellant v. Madanlal, 
Respondent. 


First Appeal No. 109 of 1970, Dj- 18-1- 
1973, against judgment and decree of K. D. 
Sharma Dist. J., Jodhpur, D/- 29-9-1970. 

Index Note :— (A) Succession Act (1925), 
S. 63 — Proof of a will — Evidence in proof 
exciting suspicion as to its genuinemess — 
Suspicions have to be satisfactorily dispelled 
by propounder of the will — (%-Ref. :— 
Evidence Act, S. 68). 

Brief Note :— (A) Legitimate doubts as 
to (i) execution of the will (ii) disposing state 
of mind of the testator and (iii) dispositions 
made in the will (which appear to be improb- 
able, unfair or coercive in the light of rele- 
vant circumstances) have to be removed in- 
itially by the propounder of the will. If he 
fails to do so, the Court shall be reluctant 
to treat the docunient as the last will of 
the testator. (Paras 18, 19) 

Execution of two wills at the same time . 
(first being designedly vague and the other 
supplementing it), purchase of number of 
stamps for writing out the will and existence 
of five thumb impressions on the two docu- 
ments (none clear enough to admit identifi- 
cation), all these suspicious circumstances 
(brought in by the propounder himself) not 
being satisfactorily dispelled lead to the con- 
clusion that the alleged wills were not the 
last wills of the deceased. 

. (Paras 24, 26, 27, 29) 
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Cases Referred : Chronological 

AIR 1968 SC 1332 = (1968) 3 SCR 
473, Gorantla Thataiah v. Thotakura 
Venkata Subbaiah 8 

AIR 1965 SC 354 = (1964) 6 SCR: 
814,: Ramchandra v. Champabai 8 

AIR 1959 SC 443 = 1959 Supp (1) 
SCR 426, H. Venkatachala Iyengar 
v. B. N. Thimmajamma. 

ILR (1953) Raj 41, Gaindi Lal v. 
Bhura Mal 8 

AIR 1930 PC 24 = 57 Ind App 96, ' 
Veelaswamy Servai v. Sivaraman 
Servai . - 8 


Roshanal, for Appellant; Sumer Chand, 
for Respondent. : 

JUDGMENT :— The appeal before me 
is by a caveator under Section 299 of the 
Indian Succession Act, 1925 read with Sec- 
tion 96, Civil P. C. and is directed against 
the judgment of the learned District Judge. 
Jodhpur, dated 29-9-1970 granting letters of 
administration with a copy of the wills an- 


Paras 


nexed regarding the estate of one Smt. Ram- 


kanwari deceased in favour of the respondent 
Madanlal. 


2. Smt. Ramkanwari was a widow 
having no children and was aged about 80 
at the time of her death on 30-12-1963. She 
became a widow at an early age. She had 
two houses, which she inherited from her 
husband, situated in what is known as Peepli- 
wali Gali, Jodhpur. They are said to be 
worth Rs. 6,000/-. She also had household 
effects worth Rs. 200/- or so. Also she had 
an account with one Sunderdas Kanhaiyalal. 
Rs. 1126/- were in deposit with Sunderdas 
Kanhalyalal in the name of the deceased. She 
had to pay Rs. 380/- to one Narayandas. 
On an application by one Anant Ram the 
Collector of Jodhpur took proceedings in 
escheat in respect of the property left by 
deceased Ramkanwari as it was given out 
that Smt. Ramkanwari had died heirless. 
Madanlal contested the escheat proceedings 
and came forward with two documents alleg- 
ed to be executed by the deceased in his 
favour and they purported to be the wills 
made by Ramkanwari during her lifetime. 
The Collector appointed a receiver for the 
property of Ramkanwari and eventually dir- 
ected Madanlal to obtain letters of adminis- 
tration or probate in respect of the wills 
propounded by him. It is in these circum- 
stances that Madanlal made the application 
for grant of letters of administration with a 
copy of the wills annexed in the Court of 
the District Judge, Jodhpur. 

3. The near relations of the deceased 
were the sons and daughters of her brothers 
and one Chhaganlal who was the son of the 
sister of Ramkanwari’s husband. 

4. One brother of deceased Ram- 
kanwari was Hari Ram. He had two sons 
Madanlal and Banshilal. Madanlal was the 
propounder of the wills. The other brother 
of the deceased Ramkanwari was Jai Narain 
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He had four sons Jehroji, Moolchand, Nemi- 
chand and Daulal and three daughters Smt. 
Joghiya, Smt. Indria and Smt. Ramniwasi. 
Notices were issued by the learned District 
Judge to these nine relatives of the deceased ` 
and one of them Smt. Ramniwasi, the ap- 
pellant here. lodged a caveat. Anant Ram 
on whose information the escheat proceed- 
ings were started by the Collector, Jodhpur, 
had filed a caveat earlier to Smt. Ramniwasi 
filing the caveat, but Anant Ram’s caveat was 
dismissed on the ground that he had no locus 
standi. The two wills (one of them was taken 
to be a codicil) were Ex. 1 and Ex. 2 and 
were said to be executed on 28-12-1963 by 
the deceased Ramkanwari in favour of 
Madanlal at his house. According to Madan- 
lal, Ramkanwari had become unwell some 
10 days prior to her death though she was 
still able to move about in the house as she 
was not so ill as to` prevent her altogether 
from moving about. Madanlal proceeded to 
say that Ramkanwari had affection for him 
and he had been serving her and also main- 
taining her, Ramkanwari had stayed at his 
house for the last 10 days preceding her 
death and she expired at about 10 p.m. or 
so on the night between 30-12-1963 and 
31-12-1963. 


5. According to the caveator, both 
the wills were forged by Madanlal and his 
associates after the death of Ramkanwari. 
She proceeded to say that she was a tenant 
of Ramkanwari in one of her two houses 
in Peepli-Wali Gali and Ramkanwari was 
hale and hearty and had been staying at 
her own house till her death at about 2 or 
2.30 p.m. on’ 30-12-1963. According to her,” 
Ramkanwari had even gone to cast her vote 
in the Municipal elections that had taken 
place that day, but soon after her return 
she died at her house in Peepli-Wali Gali. 
When word was sent about her death to her 
Telatives Madanlal accompanied by his mother 
and a few others came to the house of 
Ramkanwari and removed her dead body to 


. his own house which was at a distance of 


about 200 yards from the house of. Ram- 
kanwari. She further stated that Ram- 
kanwari and Madanlal were not on speaking 
terms and there was hardly any question of 
Madanlal maintaining Ramkanwari or serv- 
ing her. She even went to the length of 
alleging that before her death Ramkanwari 
had declared several times that her nephew 
Madanlal should not be allowed to touch her 
dead body. The deceased was troubled by 
Madanlal or his family and, therefore, she 
was enraged with him and thus there was 
no love lost between the two. Consequently, 
according to Ramniwasi the deceased would 
not and did not write any will in favour of 
Madanlal. Further, according to her, Ram- 
kanwari was purchasing her own ration on 
the basis of her ration card and had all along 
been living in. her own house and it was 
Ramniwasi herself who was at times serving 
the deceased; she being her anut (‘Bhuwa’). 
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6. Upon the pleadings the learned 
District Judge framed the following issues :— 

“i. Whether the deceased Ramkanwari 
executed the alleged will and codicil on 
21-12-1963? If so: whether the will and the 
codicil are valid? 

2. Whether the petitioner has wunder- 
valued the properties of the deceased? 

3. Whether the alleged codicil is a will? 
If so what is its effect? 

4. Relief.” 

7. Madanlal examined himself and 
produced three other witnesses namely, 
P. W. 2 Madanlal son of Daulal, P. W. 3 
Govindsingh and P. W. 4 Banshilal for pro- 
ving the execution of the two documents 
Ex. 1 and Ex. 2. Rammniwasi examined her- 
self and produced 12 other witnesses. Besides 


. that she produced copies of the relevant en- 


tries of the register of the stamp-vendor from 
whom the stamps had been purchased. Be- 
sides that she produced the entries from the 
ration register. 


8. The learned District Judge re- 
minded himself of the principles that should 
guide a Court in examining the evidence in 
proof of a will. He referred to :— 


1. H. Venkatachala Iyengar v. B. N. 
Thimmajamma, AIR 1959 SC 443; 

2. Ramchandra v. Cham Bai, AIR 1965 
SC 354; 

3. Gorantla Thataiah v. Thotakura 
Venkata Subbaiah, AIR 1968 SC 1332; 

4, Vellaswamy- Servai, v. Sivaraman 
Servai, AIR 1930 PC 24 and 

. Gaindi Lal v. Bhura Mal, ILR 
(1953) Raj 41. 
and observed that if the evidence in proof of 
a will excites suspicion in the mind of the 
Court as to its genuineness, then it is for the 
propounder of the will to remove the suspi- 
cion and he is to establish affirmatively that 
the testator knew and approved of the con- 
tents of the will. If propounder fails to re- 
move the suspicion then the Court ought not 
to pronounce that the document expresses 
the true will of the deceased. 


9, The learned Judge then proceeded 
to examine the evidence. He held that it 
had been established by the evidence of 
Madanlal and his witnesses that Smt. Ram- 
kanwari used to live with the propounder dur- 
ing ber lifetime and that no other relations 
of her looked after her comforts. In reach- 
ing this conclusion, the learned Judge relied 
on the evidence of P. W. 3 Govind Singh in 
particular. He also. relied on the statement 
of the propounder Madanlal. The learned 
Judge further held that the will had been 
executed by the deceased Smt. Ramkanwari. 
In this regard the learned Judge accepted 
the evidence of the scribe Madanlal (P. W. 2) 
and that of P. W. 4 Banshilal, brother of 
the propounder Madanlal. The learned Judge 
further found support from the circumstance 
that the other persons related to Smt. Ram- 
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kanwari, namely, Banshilal, Jabroji, Mool- 
chand, Nemichand, Daulal, Mst. Joghiya, 
Mst. Indria and Chhaganlal had not come 
forward to file any caveat against Madanlal’s 
claim for grant of letters of administration in 
respect of the estate of the deceased on the 
basis of the will and the codicil although 
notices were given to them. The learned 
Judge observed that if Ramkanwari had not 
made a will of her entire estate in favour 
of Madanlal petitioner these persons and his 
own brother Banshilal would have surely 
come forward to contest the claim of the 
petitioner for grant of letters of administra- 
tion in respect of Ramkanwari’s estate be- 
cause under the law they were also entitled 
to succeed to her properties. The learned 
District Judge did not place reliance on the 
statement of Smt. Ram Niwasi and her 
witnesses that Ramkanwari died at her own 
house and that her dead body was taken 
away by Madanlal propounder in tonga to 
his own house. Further the learned Judge 
observed that the witnesses of the caveator, 
namely, Ramchand, both Ramdayal and 
Anantram were related to one Anantram son 
of Laxminarayan goldsmith, who was the 
person at whose instance the escheat pro- 
ceedings were launched before the Collector. 
The learned Judge, therefore, did not accept 
their statements as correct. About the state- 
ment of Shri Surat Raj (D. W. 2), the learn- 
ed Judge observed that it was of no help 
to the caveator. The learned Judge observed 
that Shri Surat Raj. Advocate, had met the 
deceased about three days prior to 30th 
December, 1963, while he was canvassing 
for his election as a member of the Municipal 
Board, but Shri Surat Raj had not seen 
Smt. Ramkanwari casting her vote on that 
day, that is, 30th December, 1963. Further 
the learned Judge observed that Shri Surat 
Raj had learnt of the death of Mst. Ram- 
kanwari from one Sukhraj and Anantram. 
Having considered the evidence of the cavea ` 
tor the learned Judge observed:— 


“From a careful scrutiny of the entire 
evidence led by Mst. Ram Niwasi I am not 
convinced that there are such circumstances 
as may excite the suspicion of the court relat- 
ing to the execution of the will or codicil.” 

10. As the statements of two of the 
defence witnesses require particular notice I 
may pause to say as to how the learned Dist- 
Tict Judge has viewed them. One was Man- 
gilal (D. W. 13). The witness stated that 
Smt. Ramkanwari had her own ration card 
and she used to purchase her ration on the 
basis of that ration card from the shop of 
the witness. The witness further stated that 
the deceased Ramkanwari was living in her 
own House No. 15 in the Pipli-Wali Gali. 
The deceased had last purchased her ration 
on 20-12-63, that is, exactly 10 days before 
her death. . Regarding his testimony the 
learned Judge observed:— 

“It is possible that Mst, Ramkanwari 
lived with the petitioner and got her ration 
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card prepared in the ward in which her 
house was situated. Over and above all it 
is not established by the evidence of Mangi- 


lal that after 20-12-1963 she lived in her 


house and died there.” 


11. Another important witness was 
Mohanraj (D. W. 7). He was a stamp-ven~ 
dor from whom certain stamps ostensibly 
for writing out a will or wills and an agree- 
ment, were purchased. He stated that three 
stamps one of Rs. 3/-, one of Rs. 1.50 and 
one of Re. 0.50 were sold by him to the 
propounder Madanlal in the name of Ram- 
kanwari widow of Nainuram on 28-12-63. 
At first the witness wrote the name of 
Madanlal propounder as the purchaser, but 
then Madanlal asked him to write the name 
of Ghanshyam son of Daulal instead and get 
Ghanshyam’s signature against the entry in 
the register. The witness proceeded to say 
that on that very day two more stamps of 
the value of Rs. 1.50 each and two of the 
value of Re. 0.50 each were purchased in the 
mame of Ramkanwari deceased by one Satya- 
narayan son of Daulal. The witness, how- 
ever, expresed his inability to say definitely 
that propounder Madanlal had really come 
to him for the purchasing of the stamps in 
the-company of other persons. Regarding 
the testimony of this witness the learned 
District Judge observed:— 


“Apart from this, if his evidence is taken 
to be true it does not create any suspicion 
in the mind of the court relating to the exe- 
cution of the wills because Madanlal peti- 
tioner in his cross-examination clearly stated 
that stamps were purchased by Satyanarain 
on 28-12-1963 at the instance of Mst. Ram- 
kanwari who had given him 4 or 5 rupees 
for making such purchases. As stated 
earlier, Madanlal scribe clearly stated on 
oath that stamps were given by Mst. Ram- 
kanwai to him for writing the wills. Bansi- 
lal also corroborated version of Madanlal 
petitioner on this point. His evidence is 
that Mst. Ramkanwari gave Rs. 5/- to Satya- 
marain for purchasing stamps and that Satya- 
narayan brought stamps at about 12 in the 
noon. Even if Madanlal petitioner accom- 
panied Satyanarain to the Sstamp-vendor it 
is not suspicious circumstance because Mst. 
Ramkanwari being a woman was not expect- 
ed to go to the stamp vendor for making 
purchases of the stamps and because the 
wills were written on the stamps purchased 
by Satyanarain son of Daulal as is evident 
from the notes of the stamp-vendor made in 
the two wills - 


12. As regards the state of mind of 
the testatrix and her health at the time of 
the execution of the alleged wills, the learn- 
ed Judge observed that there was ample evi- 
dence on the record to show that the mental 
condition of the testatrix was good at the rele- 
vant time and that she had the mental capa- 
city to realise the significance of her action. 
The learned Fudge added that apart from the 
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evidence of the petitioner and his witnesses, 
there was the evidence of Mst. Ram Niwasi 
herself that the physical condition of the de- 
ceased was not bad or weak at the time of her 
death or prior to it. Consequently the learn- 
ed District Judge had no hesitation in hold- 
ing that Mst. Ramkanwari made the two 
wills in favour of the petitioner while she 
was in a fit disposing state of mind and that 
there was no circumstance to excite the sus- 
picion of the court relating to the execution 
of the wills. 


13. The other issues too were decid- 
ed against the caveator. 


14. In-the result the learned District 
Judge granted the letters of administration 
with the wills annexed to the propounder. 


15. In assailing the judgment of the 
learned District Judge, learned counsel for 
the appellant-caveator has contended that the 
learned Judge has not appreciated the evi- 
dence properly. He had discarded the evi- 
dence of the caveator without cogent reasons 
and had accepted the evidence of the pro- 
pounder even though his witnesses were inter- 
ested persons and further there were suspi- 
cious circumstances surrounding the execu- 
tion of the will. In particular stress was laid 
on the circumstance that there were a num- 
ber of stamps purchased for the writing out 
of the will and the propounder Madanlal had 
very much participated in the preparation of 
the will. Further the scribe Madanlal was 
under the influence of one Murliram, who 
was related to the propounder and then the 
only other attesting witness who was exa- 
mined was none other than the real brother 
of the propounder. He is P. W. 4 Banshilal. 
Thus, argues learned counsel, the evidence 
led by the propounder not being of disinter- 
ested- persons, should not have been accept- 
ed as sufficient. Apart from this learned 
counsel emphasised that the way in which the 
documents Ex. 1 and Ex. 2 had come into 
existence show manipulation on the part of 
those, who had participated in the prepara- 
tion of the wills. Then learned counsel sub- 
mitted that the contents of the will Ex. 1 
were factually incorrect in that it had been 
wrongly mentioned therein that it was the 
propounder Madanlal, who alone was sup- 
porting the deceased and looking after her 
comforts. Then learned counsel laid weight 
on the circumstance that none of the thumb 
impressions of the deceased on any of the 
two wills Ex. 1 or Ex. 2, were clear. They 
were all blurred and indecipherable and that 
again created a strong suspicion about the 
genuineness of the wills. f 

16. Learned counsel for the respon- 
dent contests the stand taken by the learn- 
ed counsel for the appellant and has tried to 
support the judgment of the learned Dist- 
Tict Judge. Learned counsel pointed out 
that the view taken by the learned trial 
Judge regarding the credibility of the wit- 
nesses and the effect of the evidence should 
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not be lightly disregarded, as the learned 
Judge had the advantage of seeing the wit- 
nesses and note their demeanour while re- 
cording their statements, whereas in appeal 
only the dead record of their statements was 
before the court. Learned counsel stressed 
the fact that Mst. Ramkanwari was a child 
widow and the will cannot be said to be an 
unnatural one when it was in favour of one 
of her own nephews, who was looking to 
her comforts. Apart from this learned coun- 
sel submitted that the very fact that more 
than one document were written. out and 
they contain as many as five thumb marks, 
far from creating the suspicion against the 
genuineness of the will, made the execution of 
the will of the deceased probable, as a for- 
ger would do the minimum forgery if he 
had to forge anything and would not go out 
for more than one document embodying the 
will, and have five thumb marks on them. 
Then he urged that obsequies of the deceas- 
ed were performed by the propounder 
Madanlal and it was he who incurred the 
expenses for the customary post-death feast 
in the community. This, submits learned 
counsel, he would not have done if there 
were no will in his favour. Then the learn- 
ed counsel laid stress on the circumstance 
that the mourning was held at the house of 
none other than Madanlal, where all people 
who were related and others from the com- 
funeral and condolence. 
Then it was farther noteworthy, according 


‘to learned counsel, that none of. the other 


nephews or nieces of the deceased had come 
to oppose the grant of letters of the admin- 
istration to Madanlal. As regards the thumb 
impressions, learned counsel pointed that 
they seem to have been taken from an ink- 
pad usually kept by the goldsmiths in con- 
nection with their business and as another 
kind of ink was used, clear impressions could 
not be caused on the two documents. As 
regards the evidence of the stamp-vendor, 
learned counsel submitted that Madanlal had 
not gone to purchase the stamps, but it seems 
that the stamp-vendor misunderstood the per- 
son, who had gone for purchasing the stamps 
while answering the query of the stamp-ven- 
dor as to in whose favour the document was 
to be written and then the stamp-vendor 
under the impression that the person who 
had come to purchase the stamps, was the 
person in whose favour the document was 
to be written, noted his name in the sales 
register, but as soon as this mistake was dis- 
covered, the person Ghanshyam gave his 
name and Madanlal’s name was scored out 
and Ghanshyam’s name was noted instead. 
Even so, those stamps were not used and im- 
mediately thereafter fresh stamps were pur- 
chased by one Satyanarayan. Thus, accord- 
ing to learned counsel, there was no suspi- 
cion in the matter of purchasing of stamps. 
As regards the evidence of Mangilal, the 
ration dealer, learned counsel submitted that 


it could very well be that on 20th Decem- 
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ber, 1963, the deceased went to purchase her 
ration, but that would not mean that she 
had not gone to live or was not living at the 
ae of her death with her nephew Madan- 


17. Now, no doubt the learned Dist- 
tict Judge has extracted the principles that 
should govern the approach of a probate 
court in the matter of proof regarding the 
execution of a will correctly. In AIR 1959 
SC 443 their Lordships of the Supreme Court 
pointed out that the party propounding a 
will or otherwise making a claim under a 
will is no doubt seeking to prove a docu- 
ment and, in deciding how it is to be prov- 
ed, reference must inevitably be made to the 
statutory provisions which govern the proof 
of documents. Sections 67 and 68 of the 
Evidence Act were relevant for this purpose. 
Under Section 67, if a document is alleged 
to be signed by any person, the signature of 
the said person must be proved to be in his 
handwriting. Then further the evidence has 
to conform to the standard of Section 68 
as if it is a document which was required 
by law to be attested. This section lays 
down that a document required by law to 
be attested, shall not be used as evidence 
until one attesting witness at least has been 
called for the purposes of proving its execu- 
tion. These are the general provisions relat- 
ing to the manner of proving a document, 


18. Then so far as- the wills were 
concerned Sections 59 and 63 of the Indian 
Succession Act were also relevant. Thus in 
the case of a will there are additional re- 
quirements. A will has to be proved in the 
first instance like any other document, but 
over and above it the special requirements 
of attestation prescribed by Section 63 of the 
Indian Succession Act, have to be proved. 
The test to be applied regarding the proof of 
the will, will be the usual test of the satis- 
faction of the Court as a prudent person in 
such matters. There is, however, one special 
requirement in relation to wills, that it shall 
be the duty of the propounder to remove all 
suspicions about the execution or disposing 
state of mind of the testator. In certain 
events the legitimate doubt as to the mental 


_capacity of the testator, may not be removed. 


Various circumstances are required to be 
considered, namely, dispositions made in the 
will appear to be improbable or unfair in 
the light of relevant circumstances, or, the 
will may otherwise indicate that the said dis- 
positions may not be result of the testator’s 
free will and mind. In such cases the Court 
would naturally expect that all legitimate 
suspicions be completely removed before the 
document is accepted as the last will of the 
testator. The presence of such suspicious 
circumstances naturally tends to make the 
initial onus on the propounder to prove the 
will very heavy; and, unless it is satisfactori- 
ly discharged, the Court shall be reluctant to 
treat the document as the last will of the 





300 Raj. [Prs. 18-23] 


testator. Where a caveat is filed alleging 
certain facts in respect of the execution of 
the will propounded, such facts or pleas may 
have to be proved by the caveator, but, even 
without such facts or pleas the circumstances 
may raise a doubt as to whether the testator 
was acting of his own free will in executing 
the will, and in such circumstances it would 
be a part of the initial onus to remove any 
such legitimate doubts in the matter. 


19. It was, inter alia, pointed out 
that where the propounder in execution of 
the wills is conferred substantial benefits 
under it and he participates in the prepara- 
tion of the will, that itself is generally treat- 
ed as a suspicious circumstance attending 
the execution of the will and the propounder 
is required to remove the said suspicion by 
clear and satisfactory evidence. 


The test in the case of there being sus- 
\picious circumstances is the test of satisfac- 
tion of judicial conscience. It only empha- 
sizes that, in determining the question as to 
whether an instrument produced before the 
court is the last will of the testator, the 
Court is deciding a solemn question and it 
must be fully satisfied that it had been 
validly executed by the testator who is no 
longer alive. 


20. Now the two versions one given 
by the propounder regarding the circumstan- 
ces attending the execution of the will and 
the other given by caveator Smt. Ram 
Niwasi are diametrically opposed to each 
other. If one is true the other is necessarily 
false, that is if Smt. Ram Kanwari was hale 
and hearty living at her own house till mid- 
day of 30th December, 1963, and had never 
been to the house of propounder Madan Lal 
then the will cannot be a genuine document. 
Likewise if on the 28th of December, 1963, 
Smt. Ramkanwari was at the house of the 
propounder and had executed the will as al- 
leged then the evidence led by the caveator 
cannot be true. In judging the two versions 
the court has necessarily to go by the rule of 
probabilities in such matters. I may confess 
straightway that the evidence led by the 
caveator does not sound convincing in many 
respects. If Ramkanwari were hale and 
hearty and all along living at her house and 
had not been to Madanlal’s house what 
earthly reason could there be for such an 
almost persistent anxiety on the part of 
Madanlal to purchase the stamps-for the will 
on the 28th December, 1963. Once the entry 
in the stamp-register was made in the name 
of Madanlal and then Madanlal’s name had 
to be scored out and the stamps were issued 
to Ghanshyam. That too was not found to 
be useful and shortly thereafter two further 
stamps ostensibly for the wills were purchas- 
ed by Satyanarayan. This is suggestive of 
the fact that all was not well with Mst. Ram- 
Kanwari and her death was expected in the 
near future. The learned District Judge has 
been at pains in dealing with the evidence 
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of the caveator. Of course as I have already 
observed the statement of the ration dealen 
and the stamp-vendor stand on a different 
footing and the circumstances furnished by 
their testimony will be dealt with hereinafter 


` closely. 


21. So far as the story of the deceas~ 
ed being enraged with Madanlal on account 
of Madanlal’s father misappropriating the 
ornaments of the deceased and the deceased. 
consequently declaring to one and all that 
Madanlal should not touch even the dead 
body of the deceased is concerned it is al- 
most a cock and a bull story. A child 
widow who had grown to the age of 80 and 
had no other relation in her husband’s fami- 
ly, would naturally be having affinity with the 
family of her own parents. I fail to see 
why the widow would go to the extent of 
pronouncing loudly that her nephew Madan- 
lal should not touch even her. dead body: 
should she die some day as the was bound 
to. Therefore, I am not at all impressed by 
this kind of testimony. 


22. Nonetheless it has got to be exa- 
mined whether the documents Ex. 1 and Ex, 2 
have been proved according to law, that’ is 
whether it has been proved that the thumb 
impressions on the documents were those of 
late Ramkanwari and that she had executed 
the two documents when she was in a fit 
state of mind and able to comprehend what 
she was doing. It has also to be seen whe- 
ther there were such suspicious circumstan- 
ces surrounding the execution of the will op 
about the disposing state of mind of the 
testator as need be dispelled by the pro- 


pounder so as to satisfy the judicial con- 
science. 


23. I may first take up the evidence 
tegarding the execution of the will Ex. 1. 
P. W. 1 Madanlal, the propounder, has stat- 
ed that Mst. Ram Kanwari had died at his 
house. He was maintaining her and Smt. 
Ramkanwari had executed the two docu- 
ments Ex. 1 and Ex. 2 in his favour. The two 
documents were scribed at the instance of late 
Smt. Ramkanwari and after the: first one 
was read over to her, she put her thumb im- 
pression thereon. According to Murliram he 
had written the portion E to F about the 
thumb impression. of the deceased at Y and 
the portion G to H about the thumb impres- 
sion of the deceased at Z. Thereafter, after 
the attestation of Ex. 1, the document Ex. 2 
was written. That too was read over to 
Smt. Ramkanwari. She admitted it to be 
correct and then put her thumb impression 
thereon. On Ex. 2 Govind Singh (P. W. 3) 
and _one Ambalal put the attestations. He 
admitted that it was Murliram, who advised 
him that the wills be got written on stamp- 
papers and further that two wills be got exe- 
cuted. About the thumb impressions the wit- 
ness stated that they were got with the ink 
from an ink-pad. He further admitted that 
in all five stamps were purchased, four 
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through Satya Narayan and one through 
Ghanshyam. One stamp was used in writing 
an agreement in favour of one Narayandas. 
The witness could not say from which stamp 
vendor Satyanarayan had purchased the 
stamps. He also denied that he had accom- 
panied Ghanshyam when he went to pur- 
chase the stamps. P. W. 2 Madanlal was 
the scribe of the two documents Ex. 1 and 
Ex. 2. He stated that he had scribed Ex. 1 
at the instance of the deceased, which was 
read over to her and the deceased having ad- 
mitted it to be correct, appended her thumb 
mark on it. Thereafter the document was 
got attested and then the second document 
Ex. 2 was written out. Likewise, it was also 
read over to the deceased and she put her 


‘thumb mark on it and then got it attested 
. from Ambalal and Govindsingh. The attes- 


tation was done in the presence of the de- 
ceased. P. W. 3 Govind Singh was an at- 
testing witness in respect of Ex. 2. He stated 
that he had attested Ex. 2 at the instance of 
the deceased in her presence. He further 
stated that the deceased had put her thumb 
mark on Ex. 2 in his presence. There are 
two thumb marks on it. Regarding the first, 
the witness stated that it was already there, 
but the deceased admitted it to be her own 
and then after the attestation the second 
thumb mark was put by the deceased. P. W. 
4 Banshilal is the brother of the propoun- 
der. He stated that the will Ex. 1 was writ- 
ten out at the instance of deceased Ram- 
kanwari. She had put her thumb mark, X 
and Y on it. He attested it at her instance 
and after the attestation the deceased had 
again put her thumb mark at Z on it. Fur- 
ther, according to the witness the deceased 
Ramkanwari was alright at the time and sit- 
ting on a cot. About Ex. 2 he stated that 
this was written in his presence and Smt. 
Ramkanwari had put her thumb mark on it 
and further got it attested by Ambalal. 


24, Now if we were to apply the 
standard of proving a document then it can 
certainly be said in the present case at their 
face value that the documents are proved 
by this evidence. Further it can be said that 
the testatrix could understand what she was 
doing. However, there are certain disturbing 
elements in the circumstances surrounding 
the execution of these documents, which 
create a strong suspicion in one’s mind about 
the genuineness of the two documents. The 
first thing that is unusual to be noticed in 
this case, is as to why the testatrix would 
think of executing two wills by keeping de- 
signedly the first will vague in some respects 
and then supplementing it by another will 
at the same time. It is understandable that 
after executing a certain will and on account 
of lapse of time that testator may have 
second thoughts about his or her affairs and 
may think of modifying what had already 
been written. But one rarely comes across 
a case where the testator right from the 
beginning thinks of executing two wills, 
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keeping one will deliberately vague or want- 
ing in some respects and then designedly 
executing another will to make good the so- 
called deficiencies. This aspect of the matter 
struck me right from the very beginning and 
it had exercised me a good deal. Learned 
counsel for the respondent could not furnish 
any convincing explanation as to why this 
had been done. 


25. Then if one turns to the testi- 
mony of the stamp-vendor as also to the 
entries made by him in his sales register, one 
comes across. another curious feature. Ac- 
cording to the stamp-vendor Mohanraj 
(D. W. 7) on 28-12-63 at serial No. 176, 
three stamps, one of denomination of Rs. 3/~, 
another of Rs. 1.50 and the third one of 
Re. 0.50 were purchased from him in the 
name of Smt. Ramkanwari widow of Nainu- 
ram per Madanlal son of Hariram. Then 
Madanlal got his own name scored out and 
the name of Ghanshyam was written instead. 
Then Ghanshyam signed the entry regarding 
the sale of the stamp. Then at serial No. 178 
on the same date two stamps of Rs. 1.50 
each and two stamps of Re. 0.50 denomina- 
tion each for the purpose of two wills were 
again purchased in the name of Smt. Ram- 
kanwari widow of Nainuram through one 
Satyanarayan son of Daulal. He further 
stated that two persons had come to him at 
the time of purchasing stamps. When 
Madanlal propounder was shown to the wit- 
ness he stated that perhaps Madanlal was 
one of the persons who had come to him. In 
between the sale of stamps in the name of 
Smt. Ramkanwari, the same day on two oc- 
casions another person had purchased a stamp 
at serial No. 177. This shows that’ there 


“Was some interval between the purchase of 


the two sets of stamps in the name of Smt. 
Ramkanwari. The witness was cross-exa- 
mined. He stated that whatever Madanlal had 
spoken had been written by him in the re- 
gister and when he asked him to put his 
signatures, he said to him that this should be 
done by Ghanshyam. It was then that he 
scored out the name of Madanlal putting the 
name of Ghanshyam instead. He further 
stated that he deposed aH this on the basis 
of the entry in his register. This only means 
that the stamp vendor was able to recollect 
whatever he could on the basis of the entry 
he had made. The witness had further stat- 
ed that on the second occasion Satyanarayan 
alone had come and that too he was saying 
on the basis of the entries in his register. 
Regarding the entry at serial No. 176 the 
witness stated that in the same column he 
had shown the purpose of the stamp as will 
as well as for an agreement, as desired by the 
purchaser. According to the witness, it is 
for the purchaser to state the purpose for 
the stamp and he as stamp vendor writes as 
is spoken to him. The witness admitted that 
he did not know the name of Madanlal and 


whatever he was saying was on the basis of 
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the entries in his register. He did not even 
know his name as Madanlal or his residence. 


26. Learned counsel for the respon- 
dent suggested that because the name of 
Madanlal was mentioned as the person in 
whose favour the document was to be writ- 
ten, the stamp vendor had on account of 
some misapprehension written out the name 
of Madanlal through whom the same was 
said to be purchased on the first occasion, 
but really Madanlal had not gone to the 
stamp-vendor. I have considered this possi- 
bility but then the. suggestion cannot ex- 
plain the entry about the ‘Ikrarnama’ just 
below the entry for the noting the purpose 
of the document as ‘will’ in the same column. 
‘Ikrarnama’ was never to be written in 
favour of Madanlal, but it was to be for 
some one else. It is true the recollection 
of the stamp vendor is based on the entries 
that he had made, but there is no reason to 
doubt him when he stated that two persons 
had come to him on the first occasion and 
one Satyanarayan alone on the second oc- 
casion. Of the two who went first one would 
in all probability be Madanlal. The question 
here arises as to why right from the begin- 
ning so many stamps for the purpose of the 
will were being purchased. This circumstan- 
ce is connected with the circumstances of 
the execution of the two wills. This was in 
itself out of the normal. 


27. Then again one cannot lose sight 
of the fact that of the five thumb impressions 
on the two documents Ex. 1 and Ex. 2 none 
is clear enough to admit of identification or 
comparison. To start with on seeing the 
thumb marks with the help of a magnifying 
glass I could not say at least for four thumb 
impressions that they would be thumb impres- 
sions at all. The fifth one at Z in Ex. I 
did appear to be a thumb mark, but on a 
further examination with the help of an eye 
glass it appeared that marks X and Y could 
also be thumb marks. So could be the mark 
Y in Ex. 2. But about mark X in Ex. 2, 
I am still unsure. So these are the three 
circumstances, which have created a suspi- 
cion in my mind about the genuineness of 
the two documents. In spite of exercising 
myself I find that these suspicions have not 
are satisfactorily dispelled by the propoun- 

er. 


28. Learned counsel for the appellant 
further stressed the circumstance that the 
contents of the documents Ex. 1 and Ex. 2 
do not correspond to realities in that whereas 
- Mst. Ramkanwari used to purchase her own 
ration, it has been written in the document 
that it was Madanlal, who was maintaining 
her. This is debatable. The widow could 
live with her nephew and while she would 
be living at his house, it is not unlikely 
that he would be looking after her and there- 
fore Madanlal could claim that as the widow 
was boarding with him whenever she lived 
at his house he was maintaining her. Smt. 
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Ramkanwari being an old widow, might go 
to her people for some time but at other 
times might live at her own house. The 
ration register shows only entries about the 
purchase of sugar, which appeared to be the 
commodity in short supply at that time, but 
I do not think that foodgrains were 
not freely available in those days and could 
not be purchased without a ration card. Any 
way I need not dwell on this circumstance 
much. As already observed, an old widow, who 
had no other near relations in her husband’s 
family, would be having a natural affinity 
with her own nephews or nieces. The will 
in favour of propounder looked at from 
this angle cannot be characterised as an 
unnatural one. 


29. - Learned counsel for the respon- 
dent, as already observed, pointed out . that 
the opinion of the learned trial Judge regard- 
ing the evidence should not be lightly dis- 
regarded. I have very much kept this con- 
sideration in view, but I find that the suspi- 
cious circumstances pointed out by me above 
have not received the attention of the learn- 
ed District Judge. What the learned District 
Judge seems to have done is that after dis- 
carding the evidence. of the caveator as un- 
satisfactory, he put his conclusion thus: 


“From a careful scrutiny of the entire 
evidence led by Mst. Ram Niwasi I am not 
convinced that there are such circumstances 
as may excite the suspicion of the Court 
relating to the execution of the will or codi- 


cil.” (passage already quoted in the begin- 


ning). 

This shows how the mind of the learned 
According to him as 
the evidence led by Smt. Ram Niwasi was 
not convincing, there were no circumstances 
as may excite the suspicion of the Court re- 
lating to the execution of the will or codi- 
cil. Suspicions are not excited or arise from 
what the caveator has proved or failed to 
prove. They arise here on account of the 
inherent circumstances brought in by the 
propounder himself and which exist in rela- 
tion to the execution of the will. There- 
fore, on account of these suspicions I am 
not satisfied that Ex. 1 or Ex. 2 were the 
last wills of the deceased Smt. Ramkanwari. 
The propounder was, therefore, not entitled 
to have the letters of administration with 
the wills annexed. 


30. In the result I allow this appeal, 
set aside the judgment of the learned Dis- 
trict Judge, Jodhpur, and dismiss the res- 
pondent’s application for grant of letters of 
administration with the wills annexed. The 
parties are, however, left to bear their own 
costs throughout. 


Appeal allowed. 
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~ Abdul Kadir and another, Respondents. . 
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Second Appeal No. 421 of 1966, D}- 
9-1-1973, against judgment and decree of 
D. D. Gupta, Addl. Dist J. No. 3, Jaipur 
City, D/- 4-8-1966. 

Index Note:— (A) Civil P. C. (1908), 
Order 7, Rule 7 — Events happening after 
suit — Im proper cases appellate Court will 
take notice thereof. 

Brief Note:— (A) Thus where the plain- 
tiffs suit for eviction on ground of personal 
necessity was decreed by the trial Court and 
during the pendency of the appeal filed by 
_ the defendant the plaintiff sold the property 

“and it also transpired that the vendee had 
filed a separate suit for eviction of the defen- 
dant it was held that the appeal must be 
allowed and the plaintiff’s suit must be dis- 
missed. AIR 1963 Raj 35, Distinguished. ` 

(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1963 Raj 35 == 1962 Raj LW 629, 
Pamandas v. Mst. Lachhmi Bai 


S. M. Juniwal, for Appellants; D. P. 
Gupta, for Respondents. 
JUDGMENT:— This is a tenants’ 


second appeal directed against the appellate 
judgment and decree of the learned Senior 
Civil Judge No. 3, Jaipur City in a suit. for 
arrears of rent and eviction. 
2. The subject-matter of the litiga- 
tion was a ‘Nohra’ used as a stable. It was 
-known as ‘Nawab Sahib-Ka-Nohra’, The 
defendants had taken this ‘Nohra’ on a 
monthly rent of annas 4. The suit was 
brought by the plaintiff-respondents for evic- 
tion of the defendant-appellants inter alia on 
the ground of personal necessity. The learn- 
ed Munsif, before whom the suit was filed, 
decreed the suit for an amount of Rs. 15/15/- 
by way of arrears of rent and for eviction 
of the defendants from the suit premises. 


3. Agerieved by tne judgment and 
decree of the learned unsif the tenants 
went up in appeal to the Court of the Dis- 
trict Judge, Jaipur City, who assigned the 
appeal for disposal to the learned Senior 
Civil Judge No. 3, Jaipur City. The learned 
Senior Civil Judge dismissed the defendants’ 
appeal and affirmed the judgment and decree 
of the first court. 

4, It is in these circumstances that 
the tenants have come in further appeal to 
this Court. 


5. On 18-12-1972, learned counsel for 
the appellants made an application under 
Order 7, Rule 7, read with Section 151, Civil 
Procedure Code for taking note of certain 
additional facts that had come into existence 
after the commencement of the litigation. It 
was submitted in the application that the suit 
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was filed by respondent No. 1 Abdul Qadir 
on the ground of bona fide personal neces- 
sity. The matter had come in appeal before 
the learned Senior Civil Judge No. 3, Jaipur 
City, but during the pendency of the appeal 
the plaintiff-respondents had made an agree- 
ment to sell the suit premises in favour of 
Khandal Vipra Vidyalaya, Jaipur. This fact 
was brought to the notice of the learned 
Senior Civil Judge and a prayer was made 
for permission to lead additional evidence 
for satisfying the Court that the so-called 
bona fide personal necessity of the plaintiff- 


. respondent for the premises was no longer 


subsisting. The learned Senior Civil Judge, 
however, did not accept this request of the 
appellants and dismissed the appeal. The ap- 
pellants proceed to say that after the filing 
of the second appeal in this Court the plain- 
tiff-+respondent had sold the suit premises by 
a registered sale deed dated 7-8-67 in favour 
of the said Khandal Vipra Vidyalaya, Jaipur. 
A certified copy of the registered sale deed 
has also been filed along with the application. 

This application has been opposed by 
learned counsel for the plaintiff-respondent. 
It is, however, admitted that the property 
has been sold by the plaintiff-respondent as 
alleged by the defendant-appellants. Learned 
counsel for the appellants has, therefore, can- 
vassed that as the circumstances had mate- 
tially changed the plaintiff-respondent can- 
not be said to have any necessity whatsoever 
for the suit premises and consequently the 
appeal should be allowed. -On the other 
hand, learned counsel for the respondent sub- 
mits that this litigation can still be carried 
on by the plaintiff-respondent and the trans- 
fer of the property should not affect the 
position. Learned counsel for the respon- 
dent placed reliance on Pamandas v. Mst. 
Lachhmi Bai, 1962 Raj LW 629 = (AIR 1963 
Raj 35). In this case Modi, J., repelled a 
contention which was sought to be advanced 
on the basis of events that had subsequently 
happened in the case. In doing so he ob- 
served: 


“The proper way to decide a contention 


of this kind would, in my _ opinion, 
be to. see whether plaintiffs stood 
in bona fide and reasonable neces- 
sity to occupy the suit premises at 
the date of the suit, or, at the 
most, while the matter was being 
investigated in the trial court; but 


it would be scarcely right for this Court in 
deciding this appeal to take into considera- 
tion the circumstances which have admitted- 
ly arisen after the present second appeal 
was filed in this Court.” 

The facts in the case before Modi, J., 
were that the suit house was declared an 
evacuee property under the Administration of 
Evacuee Property Act, 1950, and the defen- 
dant Lilaram was admitted as a tenant in the 
house by the Custodian. Thereafter the 
plaintiffs purchased the property at a depart- 
ental sale and obtained the sale certifieate 
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on 14-8-58. -It was mentioned in the sale 
certificate that it would take effect from 9-6- 


55. The plaintiffs thereafter gave the defen- ` 


dant a notice to quit on 9-12-58 and then 
filed the suit for ejectment on 29-6-59. The 
suit was brought on a number of grounds 
including the one of reasonable and bona 
fide necessity for the suit premises. The 
defendant resisted the suit. It was denied 
that the plaintiffs had any reasonable and 
bona fide necessity for the house and it was 
further contended that the suit was not 
maintainable on account of a notification 
under the provisions of the Displaced Per- 
sons (Compensation and Rehabilitation) Act, 
1954 which gave immunity from ejectment 
for the period of two years from the date of 
transfer. Both the lower courts decided the 
suit in favour of the plaintiffs. The princi- 
pal point that was argued was whether the 
defendant could not be ejected for a period 
of two years from the date of the sale certi- 
ficate. Before Modi, J., it was argued that 
during the pendency of the second appeal 
certain other accommodation had been al- 
lotted to the plaintiffs by the Managing Offi- 
cer and, therefore, there was no longer a 
bona fide personal necessity for the suit pre- 
mises. This contention was repelled. 


6. In the present case the distinguish- 
ing feature is that the plaintiff-respondent has 
ceased to be the owner of the property or 
for that matter to have any right, title or 
interest in the suit property. In the case be- 
fore Modi, J., the plaintiffs continued to re- 
main the owners of the property. If there 
is change of this character taking place after 
the commencement of the litigation then it 
will be in consonance with justice to permit 


the facts to be brought on record and to de- - 


cide the matter in the light of such facts. 
It is true, in spite of a transfer a party can 
continue the litigation for the benefit of the 
transferee and in an appropriate case the 
mere fact that the subject-matter of the suit 
has been transferred by a party may not dis- 
entitle him to continue the proceedings, but 
I am afraid personal necessity is a thing 
which is personal to a party and the neces- 
sity of the transferor and the transferee may 
mot coincide. Therefore, if the transfer has 
resulted in the plaintiff landlord having no 
longer any necessity for the suit premises 
and the transferee does not have the identi- 
cal or the same necessity then it will be a 
fruitless exercise to continue the litigation, 
the context or the basis of such litigation 
having undergone a material change. In 
the present case the plaintiff-respondent has 
admittedly transferred the property, and it 
has been stated at the bar that the transferee 
has himself filed a separate suit for the evic- 
tion of the defendant-appellants from the 
suit premises. There is, therefore, no 
point in continuing the present litigation. 


7. I, therefore, allow the application 
of the defendant-appellants’ dated 18-12-72 
and taking note of the facts stated therein I 


Dayashanker v.- Khubchand 


`- AIR 1926 Cal 7 


ALR. 


accept this appeal, set aside the judgment and 
decree of the court below and dismiss the 
plaintiff’s suit. Learned counsel for the 
plaintiff-respondent admits that arrears ofj, 
rent have already been paid. The parties are’ 
left to bear their own costs throughout. 
Appeal allowed. 
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AIR 1973 RAJASTHAN 304 (V 69 C 79) 
C. M. LODHA, J. 

Dayashanker and another, Appellants v. 
Khubchand, Respondent. 

Second Appeal No. 470 of 1970, DJ- 
20-4-1973, against Judgment and decree of 
Prem Chand Jain, Addl. Civil J., Sirohi, D- 
18-9-1970. 

Index Note: — (A) Civil P. C. (1908), 
Section 47 — Question relating to execution 
— Question of delivery of possession of pro- 
perty to auction purchaser is not one “im exe- 
eution, discharge or satisfaction of decree”. 
(X-Ref:— Order 21, Rule 95). 

Brief Note: — (A) Therefore, a regular 
suit for possession by auction purchaser is 
not barred by Section 47. By not applying 
under Order 21, Rule 95 for possession he 
does not lose his right of getting possession 
of property by a regular suit. 1965 Raj LW 
474, Followed. (Para 3) 


Index Note: — (B) Civil P. C. (1908), 
Order 21, Rule 92 — Sale cannot be set 
aside unless there is fraud — Even material 
irregularities do not constitute sufficient 
ground for avoiding sale AJR 1953 Raj 
51, Followed. (@ara 4) 


Cases Referred: Chronological Paras 


1965 Raj LW 474 = ILR (1966) 16 
Raj 77, Mohanlal v. Bhagwan Chand 

AIR 1959 Madh Pra 343 = 1959 Jab 
LJ 414 (FB), Hariprasad v. State 

AIR 1958 Ker 309 = 1957 Ker LT 
1094, State v. Lakshmi Ammal 

AIR 1956 Nag 93 == ILR (1955) Nag 
72, Anant v. Brijmohan 

AIR 1955 All 49 = 1955 All WR (HC) 
48 (FB), Mst. Suraj Dei v. Mst. 
Gulab Dei 3 

AIR 1953 Raj 51 = 1953 Raj LW 
185 (FB), Phoolchand v. Badri Prasad 4 

AIR 1945 Bom 386 = 47 Bom LR 320, 
Savalaram v. Viswanath 3 

AIR 1944 Lah 402 = 46 Pun LR 357, 
TR, Ram Singh v. Abdullah Habib 


AIR 1936 Rang 298 = 164 Ind Cas 
260, Ko Taik On v. N. S. A. R. Firm 

AIR 1931 Pat 241 = 12 Pat LT 423 
(FB), Tribeni v. Page ray 

= 30 Cal WN 
649 (FB), Kalas a v. Gopal 

AIR 1920 Mad 479 = 38 Mad LJ 
203, Kandaswami v. Kuppa Moopan 
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1973 


(1889) ILR 16 Cal 682 = 16 Ind App 
107 (PC), Mahabir Pershad Singh 
v. Macnaghten 


Kewal Chand, for Appellants; 
Mardia, for Respondent. 


JUDGMENT:— This is a defendants’ 
second appeal arising out of a suit for pos- 
session of a house sold in execution of a 
money decree obtained by the plaintiff-res- 
pondent auction purchaser. The decree was 
obtained on 31-8-1945 and in the course of 
the execution of the decree the house in 
question belonging to the judgment-debtor 
defendant situated in village. Vasa, District 
Sirohi was attached and sold. The final bid 
of the decree-holder for Rs. 581/- received 
on 17-7-1958 was accepted by the Executing 
Court. The sale was confirmed on 30-8-1958 
and the sale certificate Ex. 1 was issued on 
20-1-1960. On 7-1-1967 the plaintiff filed the 
present suit for possession of the property 
sold to him by the sale certificate dated 20-1- 
1960. The suit was resisted by the defen- 
dant-appellants (judgment-debtors) on the 
ground that it was not maintainable as the 
auction purchaser had failed to make an ap- 
plication under Order. XXI, Rule 95, Civil 
Procedure Code. It was also pleaded that 
since no notice had been given to the Judg- 
ment-debtor for settling the conditions of 
sale under Order XXI, Rule 66, Civil Proce- 
dure Code and the sale had actually not been 
held on 22nd and 23rd July, 1958 as ordered 
by the Executing Court, the sale was null 
and void. 

2. After recording the evidence pro- 
duced by the parties the trial Court dismiss- 
ed the suit, but on appeal by the plaintiffs 
the learned Additional Civil Judge, Pali de- 
creed the suit. Aggrieved by the judgment 
and decree of the learned Additional Civil 
Judge, Pali the defendant has come in appeal 
to this Court. 


3. Two points have been urged in 
support of the appeal. It has been argued in 
the first instance that admittedly the plaintiff 
bad not made an application under O. 

R. 95, C. P. C., for putting him in pos- 
session of the property and therefore 
the present suit is barred, as the question of 
delivery of possession in such circumstances 
would be a question relating to execution of 
the decree between the parties to the suit as 
envisaged by Section 47 of the Civil Proce- 
dure Code. There is no doubt a conflict of 
judicial opinion on this point. The High 
Courts of Madras, Calcutta, Kerala, Madhya 
Pradesh and Nagpur in Kandaswami v. 
Kuppa Moopan, AIR 1920 Mad 479, Kailash 
v. Gopal, AIR 1926 Cal 798 (FB), State v. 
Lekshmi Ammal, AIR 1958 Ker 309, Hari- 


S. L. 


prasad v. State of M. P., AIR 1959 Madh | 


Pra 343 (FB) and Anant v. Brijmohan, AIR 
1956 Nag 93 have taken the view that a dec- 
ree-holder purchaser cannot maintain a sepa- 
rate suit for possession of the property pur- 
chased by him in court sale. The Higb 
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Courts of Allahabad, Bombay, Patna, Lahore, 
and Rangoon in Mst. Suraj Dei v. Mst. 
Gulab Dei, AIR 1955 All 49, Savalaram vV. 
Viswanath, AIR 1945 Bom 386, Tribeni v. . 
Ramasray, AIR 1931 Pat 241 (FB), Ram 
Singh v. Abdullah Habib Ullah, AIR 1944 
Lah 402 (FB) and Ko Taik On v. N. S. A. R. 
Firm, AIR 1936 Rang 298 have taken a 
contrary view, but a learned Single Judge 
of this Court in Mohan Lal v. Bhagwan 
Chand, 1965 Raj LW 474 after referring to 
certain observations of their Lordships of 
the Privy Council in Mahabir Pershad Singh 
v. Macnaghten, (1889) ILR 16 Cal 682 held 
that the view taken by the learned Judges 
of the Allahabad, Bombay, Patna, Lahore 
and Rangoon was preferable. Learned coun- 
sel for the appellants is unable to point out 
any subsequent judgment of this Court tak- 
ing a contrary view or any judgment of the 
Supreme Court on the point. I do not see 
any sufficient reason for taking a different 
view of the matter from the one taken in 
Mohanlal v. Bhagwan Chand, 1965 Raj LW 
474 wherein it has been held that the ques- 
tion of delivery of possession of a property 
purchased by the decree-holder in execution 
is not a question relating to execution, dis- 
charge or satisfaction of the decree. Conse- 
quently the present suit for possession of the 
property cannot be held to be barred on ac- 
count of the provisions of Section 47, Civil 
Procedure Code. It is further clear that by 
merely not making an application under 
Order XXI, Rule 95, Civil Procedure Code 
the decree-holder auction purchaser would 
not lose his right of getting possession of the 
property by a regular suit. I am, therefore, 
unable to accept the first point urged by the 
learned counsel for the appellant. - 





4, Coming to the next point it has 


been held by a Full Bench of this Court in 


Phoolchand v. Badri Prasad, AIR 1953 Raj 
51 (FB) that a sale can be avoided after 
confirmation by a suit or by an application 
under Section 47 only on the ground of 
fraud. In the present case the judgment- 
debtor has completely failed to prove any 
fraud on the part of the decree-holder so as 
to vitiate the sale. But the sale is sought 
to be avoided on the ground that the judg- 
ment-debtor did not get notice under O. XXI, 
Rule 26, Civil P. C. It may be pointed out 
that in the certified copy of the notice Ex. 
A-1 it has been mentioned that the judg- 
ment-debtor refused to accept the notice. 
This contention has, therefore, no force. An- 
other complaint in this connection is that the 
Sale-Ameen did not hold auction on 22nd 
and 23rd July, 1958 as directed by the 
Court. It may be noted that on 19-7-1958 
when the papers were put before the Execut- 
ing Court, the Court was of the view that 
the sale should be continued for some time 
as the last bid given by the decree-holder 
was not adequate. On 22-7-1958 no bidder 
turned up at the spot and on 23-7-1958, it 
is said, that the Sale-Ameen did not hold 
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any auction yet, when the papers were again 
put up before the Executing Court on 30-8-58 
the Court confirmed the sale in favour of the 
decree-holder. There is nothing on the record 
to show that the decree-holder had commit- 
ted any fraud on the court in bringing about 
the order of confirmation of sale nor is there 
any thing on the record to show that the 
tights of the judgment-debtor were in any 
way prejudicially affected on account of the 
failure of the Sale-Ameen to continue the 
auction on 23rd July, 1958 specially when 
no bidder turned up on 22-7-1958. But at 
the top of it all, according to the view taken 
by the Full Bench of this Court such irre- 
gularities even if they are held to be mate- 
rial do not constitute a sufficient ground for 
avoiding the sale, unless fraud is proved. 

5. No other point was pressed. 

6: This appeal is without force and 
is hereby dismissed with costs. 

7. Learned counsel for the appellants 
prays for leave to appeal to Division Bench. 
Leave is refused. ; 

Appeal dismissed. 
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M/s. Sankhla Industries, Petitioner vV. 
M/s. Hiralal Pukbraj, Non-Petitioner. 

Civil Revn. Petn. No. 480 of 1972, D}- 
30-3-1973, against order of Champalal Ban- 
thia, Addl. Civil J., Ajmer, D/- 22-9-1972. 

Index Note: — (A) Civil P. C. (4808), 
Section 10 — Stay of suit — Subsequent suit 
cannot be stayed when court in which pre< 


vious suit is pending is incompetent to grant. 


relief claimed in subsequent suit. ILR (1970) 
Cut 337, Distinguished. @aras 4, 6) 
Cases Referred: Chronological Paras 
ILR (1970) Cut 337, Srinivas Timber 

Yard v. Jaydram Shivaji and Sons 3 


H. C. Jain, for Petitioner; S. C. Bhan- 
dari, for Non-Petitioner. 

ORDER:— This is a defendants’ 
revision application directed against the order 
of the learned Additional Civil Judge, Ajmer 
dated 22-9-1972 whereby the learned Civil 
Judge rejected the petitioners’ application 
for staying the suit under Section 10, Civil 
Procedure Code. 

2 M/s. Sankhla Industries instituted 
a suit for rendition of accounts against the 
non-petitioner M/s. Hiralal Pukhraj on 2-5- 
1972 in the Court of Munsiff, Beawar alleg- 
ing that they had appointed M/s. Hiralal 
Pukhraj as their agents for sale of 139 bales 
of cotton but the latter had not rendered ac- 
counts of the same. About two months there- 
after M/s. Hiralal Pukhraj instituted the 
present suit in the Court of Civil Judge, 
Ajmer against the petitioners M/s. Sankhla 
Industries and others alleging. that by virtue 
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Sankhla Industries v. 


Hiralal Pukhraj (Lodha J.) A.L R. 


of settled accounts between the parties dated 
19-10-1971 a sum of Rs. 6070.50 was out- 
standing against the defendants. It was 
therefore prayed that a decree for the said 
amount along with interest Rs. 607.00 and 
notice charges Rs. 2.80, total Rs. 6680.30 be 
passed against the petitioners. After notice 
of the suit having been served upon them, 
the defendant-petitioners made an applica- 
tion under Section 10, Civil Procedure Code 
on 22-9-1972 praying that in view of the suit 
previously instituted by them on the same 
facts in the Court of Munsiff, Beawar the 
present suit may be stayed. After bearing 
learned counsel for both the parties the 
learned Additional Civil Judge to whom the 
suit had been transferred dismissed the peti- 
tioners application on the same day and 
adjourned the case to 4-10-1972 for filing 
written statement. In these circumstances the 
defendant-petitioners have filed this revision 
application from the order of the learned 
Atonal Civil Judge, Ajmer dated 22-9- 
972. 

3. Learned counsel for the petitioners 
has urged that the subject-matter of the two 
suits is the same and that the Munsiff, Bea- 
war in whose Court the petitioners had insti- 
tuted the earlier suit for rendition of ac- 
counts is competent to grant relief claimed 
in the present suit by the plaintiff-non-peti- 
tioner. It is thus urged- that the learned 
Additional Civil Judge was clearly in error 
in rejecting the stay application. In support 
of his contention learned counsel has relied 
on Srinivas Timber Yard v. Jayaram Shivaji 
and Sons Firm, ILR (1970) Cut 337. 


4. I have gone through the ruling 


relied upon by the learned counsel for the 


petitioners and have come to the conclusion 
that it is distinguishable on facts. In that 
case it was not the allegation of the plain- 
tiff in the subsequently instituted suit that 
the accounts had been settled. On the other 
hand, it was the common case of the parties 
in both the suits that the accounts had not 
been settled. In the previously instituted 
suit the prayer was for rendition of accounts 
simpliciter whereas in the subsequently insti- 
tuted suit the plaintiff claimed a consolidat- 
ed sum of Rs. 48,882.70 paise as determined 
by him. Thus it is clear that though the 
plaintiffs in the two suits sought different 
reliefs but they did so on identical facts and 
the Munsiff in whose Court the previous 
suit had been instituted was competent to 
grant the relief claimed by the plaintiff in 
the subsequently instituted suit as admittedly 
the accounts had not been settled. On 
the other hand in the present case the plain- 
tiff-non-petitioner has claimed a specific sum 
i.e., Rs. 6680.30 paise on the ground that the 
accounts between the parties had been set- 
tled, and the defendants had also signed the 
accounts, after settling the same. There is 
no denying the fact that the suit as framed 
by the non-petitioner on the basis of settled 
accounts for Rs. 6680.30 is beyond the juris- 
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diction of the Munsiff, Beawar and cannot 
be tried by him. The natural corollary of 
this is that the Munsiff, Beawar in whose 
court the petitioners had instituted the suit 
for rendition of accounts is not competent to 
grant the relief claimed by the non-petitioner 
plaintiff in the present suit. It is well settled 
that the essence of accounts stated is that 
the parties mutually agree that the balance 
only is payable. Such a transaction creates 
a new debt and a new cause of action, and 
further that the parties are not entitled to 
get the accounts so settled reopened unless 
any one of them is able to prove fraud, 
undue influence, coercion etc., which go to 
Vitiate a contract. 


5, It is true, that as contended by 
the learned counsel for the petitioner that if 
the Munsiff comes to the conclusion that the 
accounts had not been settledandthe same 
have to be rendered, in that case he can 
pass a decree for any amount in favour of 
either party but no assistance can be derived 
by the petitioners from this proposition be- 
cause here, it is the definite case of the 
plaintiff-non-petitioner that the accounts had 
been settled and signed. Thus it is clear 
that the relief as claimed by the plaintiff in 
the present suit on the basis of settled ac- 
counts cannot be granted by the Munsiff. 

6. The result is that I uphold the 
order of the learned Additional Civil Judge, 
Ajmer dated 22-9-1972 and dismiss this revi- 
sion application with costs. 

Revision dismissed. 
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Smt. Gulab Bai, Petitioner v. Ram Pra- 
tap, Non-Petitioner. 

Civil Revn. No. 525 of 1972, D/- 28-3- 
1973, against order of Pramo ar Tewai, 
Munsiff, Kota, D/- 19-8-1972. 

Index Note: — (A) Civil P. C. (1998), 
Section 152 — Decree im accord with judg- 
ment, silent on future interest — Constitutes 
no “accidental error/omission” attracting 
rectification under. 


Brief Note: — (A) . Where the decree 
drawn up under Order 20, Rule 6 complete- 
ly agreed with the judgment, it could not be 
changed without altering the judgment. In 
view of the provisions of Order 20, Rule 3, 
Order 34, Rule 11 and Section 34 (2), Civil 
Procedure Code it-cannot be said that the 
omission on the part of the court to award 
interest under Order 34, Rule 4 from the 
date of institution of suit on mortgage and 
from the date of decree was accidental and 
that it is Hable to correction under Sec. 152. 
The procedure provided in Section 152 can- 
not be used to correct omissions, however, 
erroneous, unless they are accidental. (1950) 


EQ/HQ/C44/73/MBR 
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5 DLR (FC) 68 and AIR 1940 Mad 20. Re- 
lied on; AIR 1966 Madh Pra 270, Distin- 
guished. (Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
AIR 1966 Madh Pra 270 = 1965 Jab 

LJ 881, State v. Man Mohan Swaroop 7 
(1950) 5 DLR (FC) 68, Sachindra 

Nath v. Pankajini Dasi 6 
AIR 1940 Mad 29 = (1939) 2 Mad 

LJ 751, Thirugnanavalli Ammal v. 

ep Pillai 6 


S. N. Chhangani, for Petitioner; D. S 
Shisodia, for Non-Petitioner. 


ORDER:— This is a revision applica- 
tion by the defendant from the order of the 
Munsiff, Kota dated 19-8-1972 in Civil Ori- 
ginal Case No. 290 of 1970, by which the 
learned Munsiff, allowed the application ` 
moved by the plaintiff-respondent under Sec- 
tion 152, Civil Procedure Code and directed 


. that the preliminary decree be amended and 


a direction be added in the decree that the 
plaintiff is entitled to get interest at the 
rate of 24% per annum from 1-10-1969 
(date of the suit) to 11-1-1971 (date of prelimi- 
mary decree) and at the rate of 6% per 
annum from 12-1-1971 till the realisation of 
the amount. 


2. The facts leading to the proceed- 
ings out of which this revision arises are not 
in dispute. The plaintiff-respondent Ram- 
partap filed the suit for recovery of Rupees 
3600/- along with costs and interest against 
the defendant-petitioner and prayed that in 
case the defendant did npt pay the amount 
within such period as may be fixed by the 
court, a direction may be given for sale of ` 
the mortgaged property. After trial the 
learned Munsiff, Kota passed a preliminary 
decree on 11-1-1971 under Order 34, Rule 4, 


. Civil Procedure Code for a sum of Rs. 3600/-, 


and it was further ordered that the defen- 
dant shall pay into the court the said amount 
by 30th April, 1971 and in default of pay- 
ment as aforesaid the plaintiff may apply to 
the court for a final decree for the sale of 
the mortgaged property. 


3. On account of failure of the de- 
fendant to pay the amount and on an appli- 
cation having been moved by the plaintiff in 
this connection, a final decree was passed on 
12-1-1972 “directing that the mortgaged pro- 
perty be sold and out of the sale proceeds 
the mortgage money shall be first paid to the 
plaintiff and if there remains any balance 
thereafter the same may be paid to the de- 
fendant. After about 3 months of the pass- 
ing of the final decree, the plaintiff made an 
application under Section 152, Civil Proce- 
dure Code on 10-4-1972 that the court while 
passing the preliminary decree had inadvert- 
ently omitted to award interest pendente lite 
and future interest on the suit amount as 
provided under Order 34, Rules 4 and 11, 
Civil Procedure Code and consequently the 
preliminary decree may be corrected by in- 
troducing therein a direction for payment of 
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interest pendente lite and future interest, 
This application was opposed by the defen- 
dant-petitioner on the ground that no such 
amendment could be made in the decree 
under Section 152, Civil Procedure Code. 
The defendant’s objection was however over- 
ruled’ and the decree was ordered to be cor- 
rected as prayed. Aggrieved by the order of 
the learned Munsiff the defendant has come 
in revision to this court. 


4. It may be pointed out that the 
Jearned Munsiff has not at all addressed him- 
self to the question whether the type of 
prayer made by the plaintiff for amending 
the decree fell within the scope of Sec- 
tion 152, Civil Procedure Code. Under Sec- 
tion 152, Civil Procedure Code a clerical or 
arithmetical mistake or an error arising 
from an accidental slip or. omission may be 
corrected by the court. The present is not 
a case where the decree originally passed was 
at variance with the judgment in which case 
the court would have inherent power to 
bring the decree in conformity with the judg- 
ment so as to express its true intention, but 
where as here, the decree had been drawn 
up so as to completely agree with the judg- 
ment as required by Order XX, Rule 6, Civil 
Procedure Code, it could not be changed 
without altering the judgment. It is specifi- 
cally provided in Order XX, Rule 3, Civil 
Procedure Code, that “when once signed, 
the judgment shall not afterwards be altered 
or added except as provided by Section 152 
or on review. Section 152, Civil Procedure 
Code reads as under:— 


“Clerical or arithmetical mistakes in 

judgments, decrees or orders or errors aris- 
ing therein from any accidental slip or omis- 
sion may, at any time be corrected by the 
Court either of its own motion or on the 
application of any of the parties.” 
No clerical or arithmetical mistake was 
suggested in the present case. The only 
question therefore is whether there was any 
accidential slip or omission, giving rise to 
an error in the judgment and decree of the 
trial Court. It may be pointed out that the 
key word in the relevant phrase is “acciden- 
tal” and it qualifies an “omission” also. Thus 
the procedure provided in the rule cannot 
be used to correct omissions, however errone~ 
ous, unless they are accidental. Now the 
judgment and decree in question make it 
abundantly clear that the learned Munsiff who 
passed the decree did not award any interest. 
Section 34 (2), Civil Procedure Code provi- 
des that “where such a decree is silent with 
respect to the payment of further interest 
on such principal sum as aforesaid, from the 
date of the decree to the date of payment 
or other earlier date, the Court shall be 
deemed to have refused such interest, and a 
separate suit therefor shall not fie.” 


5. The above provision leaves no 
manner of doubt that if a decree is silent with 
respect to the payment of future interest, 
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then the court shall be deemed to have re-| 
fused such interest. 

Again Order XXXIV, Rule 11, Civil 
Procedure Code provides as under: 

“In any decree passed in a suit for fore- 
closure, sale or redemption, where interest is 
legally recoverable, the Court may order 
payment of interest to the mortgagee, as fol- 
lows, namely:— 

(a) interest upto the date on or before 
which payment of the amount found or dec- 
lared due is under the preliminary decree to 
be made by the mortgagor or other person 
redeeming the mortgage— 

(i) on the principal amount found op 
declared due on the mortgage,—at the rate 
payable on the principal, or where no such 
tate is fixed, at such rate as the Court deems 
reasonable, 

(Eli): EN TA E sa 

(b) subsequent interest upto the date of 
realisation or actual payment on the aggre- 
gate of the principal sums specified in cl. (a) 
as calculated in accordance with that clause 
at rate as the Court deems reasonable.” 


6. From the foregoing provisions it 
appears that it is in the discretion of the 
Court to allow further interest from the date 
of the decree, so also the Court has discre- 
tion in awarding interest for the period after 
the institution of the suit and at any rate 
it is not bound to award interest for such 
period at the contractual rate. I am con- 
scious of the difference of opinion among 
the various High Courts on the question whe- 
ther the Court can refuse interest for the pe- 
riod after the institution of the suit upto the 
date of decree, but that is not the point in 
the present case, and I am not expressing 
any opinion on it. The only point for deci- 
sion is whether omission on the part of the 
Court to give any direction in the prelimi- 
nary decree regarding payment of interest 
from the date of institution of the suit and 
from the date of decree can be said to be 
“accidental slip or omission”. In view of the 
provisions, I have referred to above, it can- 
not be said that the omission on the part of 
the Court to award interest in the present 
case was accidental. The omission may be 
erroneous but the proper remedy for the ag- 
grieved party lies either in filing an appeal 
or applying for review in case the applica- 
tion for review is competent, but in my opin- 
jon an application under Section 152, Civil 
Procedure Code does not lie for the purpose. 
If any authority is needed on the point re- 
ference may be made to Sachindra Nath v. 
Pankajini Dasi, (1950) 5 DLR (FC) 68, and 
Thirugnanavalli Ammal v. Venugopala 
Pillai, AIR 1940 Mad 29. 

7. Learned counsel for the respon- 
dent relied upon State of M. P. v. Man 
Mohan Swaroop, AIR 1966 Madh Pra 270, 
in support of his contention that the appli- 
cation under Section 152 was maintainable 
in such circumstances as exist in the present 
case. It may be pointed out that that was 
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a case under the Land Acquisition Act, and 
Section 34 of the Land Acquisition Act as 
amended in that State expressly provided that 
when the amount of compensation is not paid 
or deposited on or before taking possession 
of the land the Collector shall pay the amount 
awarded with interest thereon. It was fur- 
ther observed that there was nothing in the 
order passed by the Lower Court to indicate 
that it wanted to deprive the respondent of 
the interest. The case is distinguishable on 
facts, Moreover, there does not appear any 
discussion, in this ruling as to whether the 
omission in the decree to award interest was 
accidental. On the other hand, it was taken 
for granted that the direction about interest 
was inadvertently omitted. What seems to 
have weighed with the learned Judges was 
the provision contained in Section 34 of the 
Land Acquisition Act, which was held to be 
mandatory. The rationale of that decision 
therefore has no application to the facts and 
circumstances of the present case. 


8. In the result, I allow this revision 
application, and set aside the order of the 
learned Munsiff, Kota dated 19-8-1972. In 
the circumstances of the case I make no 
order as to costs. 


Application allowed. 
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Pannalal and others, Petitioners v. Nand 
Lal and others, Non-Petitioners. 

Civil Revn. Petn. No. 360 of 1972, DJ- 

27-3-1972, against order of Jaskaran Dassani, 
Civil J., Nagaur, D/- 26-7-1972. 


Index Note: — (A) Civil P. C. (1908), 
Section 115 — Application for _ review of 
order dated 26-7-73 calling upon defendant 
to pay court-fee — Review application re- 
jected on 29-7-1973 after hearing opposite 
party — Order dated 26-7-1973 cannot be 
said to have merged in order dated 29-7-73 
— Revision of order dated 26-7-73 is compe- 
tent. (X-Ref:— Order 47, Rule 4). 


Brief Note: — (A) The order dated 
29-7-72 must be treated as having been pass- 
ed in the second stage rejecting the review 
application and not a decision after rehear- 
ing. The hearing of review application after 
notice to the opposite party may involve to 
some extent an investigation into the merits 


also. But that is not sufficient to affect the 
character of the order made. Case Law dis- 
cussed. (Para 12) 


Index Note: — (8) Court Fees Act 
(1870), Section 7 (iv) (b), Sch. I, Article 1 
— Suit for partition — Funeral expenses in- 
curred by defendant — He is entitled to ad- 
justment and no court-fee is aaa 

16) 





EQ/GQ/C43/73/RSK: 


Pannalal v. Nand Lal (Lodha J.) 
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Index Note: — (© Court Fees Act 
(130k ae 7 (iv) b), Sch. I, Article 1 
Marriage expenses of som 
by ae — Defendant must pay court- 
fee because he is mot entitled to claim the 
amount by way of adjustment of equities. 

(Para 17) 

ex Note: — (Ð) Court Fees Act 

amn Section 7 Gv) (b), Sch. L Article 1 

— Partition suit — Defendant claiming mar- 

riage, delivery and muklawar expemses in res- 

pect of daughters imcurred by him — 

Amounts cannot be claimed without paying 
court-fee. 


Brief Note: — (D) In fact the ques- 
tion of provision of marriage expenses for 
the daughters does not arise in a case gov- 
erned by the Hindu Succession Act, 1956, 
for the simple reason that the daughters are 
also equally entitled to a share along with 
their brothers in the property of their father. 
The matter is to be settled only between the 
daughters and the male member who has in- 
curred those expenses. They cannot be claim- 
ed by way of adjustment of equities specially 
when the partition suit is filed against an- 


other male member. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1972 Raj 120 = 1971 WLN 263, 
Kanhaiyalal v. Jagannath 13 
1972 Raj LW 129, Umrao Singh v. 
Commr., Khudkasht 10 
AIR 1967 Mad 300 = (1966) 1 Mad 


LJ 200, Subramania v. Shanmugham 13 
AIR 1967 Raj 264, Maji Mohan Kan- 

war v. State 10 
AIR 1961 Mad 355 = 73 Mad LW 

665, Alamelu Ammal v. Thayarammal 13 
AIR 1959 Andh Pra 305 = 1958 Andh 

LT 822, Mallikarjunappa v. Rudra- 

setti 9, 10, 11 
AIR 1955 Mad 144 = (1955) 1 Mad 

LJ 355, Subramanian Chettiar v. 

Kumarappa 13 
AIR 1951 Raj 155 = 1951 Raj LW 

219, Mst. Sehdat v. Abdul Jabbar 13 
AIR 1949 Mad 471 = (1949) 1 Mad 

LI 648, Jogarao y. Venkatarao 13 
AIR 1940 Rang 300 = 1940 Rang 

LR 529, U. Ba Pe v. Sun Press Ltd. 13 
AIR 1938 Mad 573 = (1938) 1 Mad 

LI 796, Mohd. Rowther v. Swami- 

natha 9, 10 
AIR 1923 Cal 113 = 36 Cal LI 484, 


Gour v. Nilmadhab 9, 10 
AIR 1914 All 273 = 12 All LJ 481, 
Haidari Begam v. Gurzar Bano 13 
(1913) 20 ind Cas 647 (All, Nanhe v. 
Mangat Rai 9, 10 
(1906) ILR 30 Bom 56 = 7 Bom LR 
664, Vadilal v. Fulchand 9, 10 
R. R. Chacha, for Petitioners; H. C. 


Jain, for the Non-Petitioners. 
ORD This revision application 
by the defendants arises out of a partition 
suit and raises a question regarding payment 
of court-fee. Jw order to appreciate the point 
it would be necessary to state a few facts: 
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2. ` The parties are the sons and viewing the order dated 26-7-1972. It may 


daughters of Madanlal, who died on 3-8-1957. 
Defendants Pannalal, Dhirajkumar, Shanti- 
lal, Smt. Pushpa and Smt. Nawali are the 
sons and daughters of Madanlal by the 
second wife whereas the plaintiff Nandlal 
is by the first wife. Madanlal was adopted 
by Mohanlal, who executed a will on 12-1- 
1937 by which he bequeathed half of his 
property to Nandlal and the other half to 
Madanlal. After the death of Madanlal 
which took place on 10-2-1938. Nandlal 
filed the. present suit for partition of that 
half of the property of Mohanlal which had 
been bequeathed to Madanlal. 

3. Nandlal’s suit was resisted by de- 
fendant No. 1 Pannalal. He pleaded that 
he had discharged the debts due from 
Madanlal, and had also spent the following 
amounts on behalf of the joint family cons- 
tituted by the parties:— 

(a) Rs. 2200/- on account of funeral ex- 
penses of Madanlal. 

(b) Rs. 19,500/- on the marriages of the 
two daughters of Madanlal viz. defendant 
Nos. 4 and 5 Smt. Pushpa and Smt. Nawali. 

(c) Rs. 8000/- on the marriage of de- 
fendant No. 2, Dhiraj Kumar. 

(d) Rs. 300/- for delivery and ‘Mukla- 
wa’ of Smt. Pushpa, Smt. Nawali and a sister 
of Madanlal. 

(e) Rs. 37,000/- on account of household 
expenses of the joint family. : 

(f) Rs. 10,000/- on repairs and improve- 
ments of the house belonging to the joint 
family. 

4, It was prayed that while determin- 
ing the plaintiffs share in the joint family 
property, due allowance may be made for 
his share of expenses in respect of the items 
mentioned above. 


5. After the issues had been fram- 
ed an application was filed by the plaintiff 
on 26-7-1972 raising an objection that the 
defendant No. 1 was not entitled to get an 
enquiry made into the items of expenditure 
claimed by him unless he paid the court-fee 
on the total amount alleged to have been 
spent by him for the purposes of joint 
family, that is Rs. 79,700/-. After hearing 
arguments the learned Civil Judge, Nagaur 
by his order dated 26-7-1972 turned out a 
very short order directing that the defen- 
dant may pay court-fee on Rs. 79,700/- the 
next day lest the issue regarding the counter 
claim or set off for Rs. 79,700/- would be 
struck off and then he said that the court- 
fee may be paid within 7 days. 


6. Dissatisfied with the order of the 
learned Civil Judge calling upon him to pay 
ad valorem court-fee on Rs. 79,700/- the de- 
fendant No. 1 filed an application for review 
on 27-7-1972. Whe learned Civil Judge order- 
- ed issue of notice of this application to the 
plaintiff and the plaintiff submitted his reply 
on 28-7-1972. It was submitted in the reply 
that no ground had been made out for re- 


be observed here that the ground relied upon 
by the defendant for the application for 
review was that the order had been passed 
without taking the defendant’s reply into con- 
sideration and without hearing his arguments, 
and as such there had occurred an error ap- 
parent on the face of the record. After 
hearing arguments on the. review application 
the learned Civil Judge by his order dated 
29-7-1972 dismissed the review application 
and granted 15 days’ further time to the de- 
fendant to submit the court-fee. Whe defen- 
dants Pannalal, Dhirajkumar and Shanti Lal 
thereafter filed the present revision applica- 
tion on 9-8-1972 wherein it was prayed that 
the revision may be allowed and the order 
under revision be set aside. Certified copies 
of the orders of the lower Court dated 26-7- 
1972 and 29-7-1972 were submitted along with 
the revision. The title of the revision ap- 
plication was mentioned as under :— 


“Revision under Section 115, C. P. C. 
against the order dated 26-7-1972 in C. O. 
107/69 of the Court of Civil Judge, Nagaur.” 


7. A preliminary objection was raised 
by the learned counsel for the plaintiff-res- 
pondent as to the maintainability of the revi- 
sion application on the ground that the order 
dated 26-7-1972 had merged in the order 
dated 29-7-1972, and consequently no revi- 
sion was maintainable against the order dated 
26-7-1972. 

8. Arguments were heard on this pre- 
liminary objection by the Hon’ble Shri Jagat 
Narayan, -C. J. (now in Chambers) on 14-11- 
1972 and 8-1-1973 but the case remained 
part-heard. Meanwhile the counsel for the 
petitioners made an application on, 6-3-1973 
praying that in case the Court comes to the 
conclusion that revision can lie only from 
the order dated 29-7-1972, the present revi- 
sion application may be treated as one against 
that order. 

9, In support of the preliminary ob- 
jection, learned counsel for the respondent 
has placed reliance on Vadilal v. Fulchand, 
(1906) ILR 30 Bom 56; Nanhe v. Mangat 
Rai, (1913) 20 Ind Cas 647 (All); Gour v. 
Nilmadhab, AIR 1923 Cal 113 and Mallikar- 
junappa v. Rudrasetti, AIR 1959 Andh Pra 
305. On the other hand learned coursel for 
the petitioners relies on Md. Rowther v. 
Swaminatha, AIR 1938 Mad 573. 


40. In (1906) ILR 30 Bom 56 Jenkins, 
C. J. made valuable observations as to the 
three stages of a review application. The 
first is the ex parte stage when the Court 
may either reject the application at once or 
may grant a rule calling on the other side 
to show cause why the review should not 
be granted. In the second stage the rule may 
either be admitted or rejected. If the rule is 
discharged the case ends then and there. Tf, 
on the other hand, the rule is made absolute, 
then the third stage is reached. The case is 
reheard on the merits and may result in a 
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Yepetition of the former decree or some varia- 
tion of it. In either case the whole matter 
having been reopened there is a fresh decree. 
The observations of Jenkins, C. J. were adopt- 
ed in (1913) 20 Ind Cas 647 (Al); AIR 1923 
Cal 113; AIR 1959 Andh Pra 305 and AIR 
1938 Mad 573 and also in two cases of oun 
own Court Maji Mohan Kanwar v. State, 
AIR 1967 Raj 264 and Umrao Singh v. Com- 
missioner Khudkasht, Rajasthan, Jaipur, 1972 
Raj LW 129. The analysis of the three suc- 
cessive stages in an application for review is 
thus of fundamental importance. 

11, The important question, therefore, 
is whether the order dated 29-7-1972 on the 
Teview petition was one passed in the second 
or in the third stage? On the basis of AIR 
1959 Andh Pra 305 referred to above, learn- 
ed counsel for the non-petitioner contends 
that it is a composite order in the second 
as well as in the third stage. There is no 
denying the fact that the first stage of the 
review application was passed when the 
Court did not reject it under Clause 1 of 
Order 47, Rule 4, Civil P. C. and ordered 
issue of notice to the opposite party to en- 
able him to appear and be heard in support 
of the order sought to be reviewed. Order 47, 
Rule 8 provides that when. an application for 
review is granted a note thereof shall be made 
in the register and the Court may at once 
rehear the case or make such order in regard 
to the rehearing as it thinks fit. In the pre- 
sent case the Court did not make any specific 
order granting review nor any note to that 
effect was made in the register. The sole 
emphasis of the learned counsel for the non- 
petitioner is that since the learned Judge 
made observations as to the merits of the 
question regarding payment of court-fee and 
repeated the former order, it must be treat- 
ed as an order in the third stage, whereas 
the contention of the petitioners’ counsel is 
that the order specifically mentions that the 
review application is rejected and no note 
granting the application for review has been 
made in the register. It is urged that no 
doubt the Court has made some observations 
on the merits of the case in the order dated 
29-7-1972 presumably because it had not given 
any reasons in its former order, but that does 
not change the stage of the order.in which 
it was passed. 


12. After giving my thoughtfal con- 
sideration to the matter, I have come to the 
conclusion that the order dated 29-7-1972 
must be treated as having been passed in the 
second stage rejecting the review application 
and not a decision after rehearing. The rea- 
sons which have prevailed with me to take 
this view are that the learned Judge has ex- 
pressly stated that the review application was 
being rejected. Admittedly no note was made 
in the register granting the review. It ap- 
pears to me that the distinction between se- 
cond and third stages of a review was not 
brought to the notice of the learned Judge 
at all and for the purpose of disposing of 
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the review application the learned Judge ex- 
amined the merits of the case. The Judge 
himself observed that he was rejecting the 
review application. I do not see any sufficient 
reason to hold in face of this observation 
that he had granted the review and decid- 
ed the case over again on merits. As point- 
ed out by Jenkins, C. J. in the case already 
cited, the hearing of the review in the se- 
cond stage may involve to some extent an 
investigation into the merits also. But that 
does not affect the character of the order 
made and in each case the Court has to 
decide as to at what stage the order was 
passed and what is its effect. In the facts 
and circumstances of the present case, I am 
of opinion that the order dated 29-7-1972 
must be deemed as one passed in second 
stage and not in the third stage. 


13. This brings me to the merits of 
the revision application. Learned counsel for 
the petitioners has relied on Subramania v. 
Shamugham, AIR 1967 Mad 300; Mst. Sehdat 
v. Abdul Jabar, 1951 Raj LW 219 = (AIR 
1951 Raj 155); Kanhaiyalal v. Jagannath, 
1971 WLN 263 = (AIR 1972 Raj 120); 
Haidari Begam v. Gurzar Bano, AIR 1914 
All 273; U Ba Pe v. Sun Press, AIR 1940 
Rang 300 and Jogarao v. Venkatarao, AIR 
1949 Mad 471 whereas the learned counsel 
for the non-petitioners has placed reliance on 
Alamelu Ammal v. Thayarammal, AIR 1961 
Mad 355 and Subramanian Chettiar v. 
Kumarappa, AIR 1955 Mad. 144. It may be 
observed that none of the cases relied upon 
by learned counsel is in point, and hence I 
do not consider it necessary to discuss them. 


It is crystal clear that if the de- 


14. 
fendants’ claim is considered as a counter 


‘claim or set off, the defendants are liable to 


pay ad valorem court-fee. Jf on the other 
hand the claim is considered as one for ad- 
justment of equities at the time of partition, 
no court-fee is leviable. It is further clear 
that where any party to a partition suit claims 
any amount out of joint family funds by 
way of contribution or as a debt due to him, 
it is a counter claim and cannot be. investi- 
gated unless he has paid Court fee ‘on it. It 
would, therefore, be proper to take each of 
the items claimed by the defendants separa- 
tely in order to determine the question of 
court-fee. f 


15. The debts alleged to have been 
paid by the defendants as due from Madan- 
lal have not been specified at all and no con- 
tribution or adjustment has been claimed in 
this respect and therefore no enquiry can be 
allowed to be held as to the debts alleged to 
have been paid by the defendants on behalf 
of Madanlal. 


. 16, Rs. 2,200/- have been claimed as 
funeral expenses on the death of Madanlal. 
These expenses cannot be considered as loan. 
If the petitioner is proved to have incurred 
these expenses,’ he is entitled to have them 
adjusted at the time of partition of the pro- 
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perty. I am, therefore, of opinion that no 
court-fee is leviable on this amount. 


17. As to the marriage expenses of 
Dhiraj Kumar Rs. 8,000/-, there is no obli- 
gation on the joint family in respect of the 
son’s marriage. The defendant is therefore 
not entitled to claim this amount by way of 
adjustment of equities. At best, he can claim 
contribution for the same. He is, therefore, 
liable to pay court-fee on the plaintiff’s share 
of this amount which he wants to be adjust- 
ed against the plaintiff. 


18. As regards the amount of Rupees 
10,000/- alleged to have been spent on im- 
provements and repairs of the immoveable 
property belonging to the joint family, it may 
be noticed that money laid out by one of 
the members of the family upon the im- 
provement of the property or for any other 
object of common benefit would constitute 
a debt to him from the rest of the family. 
If the money which he had expended were 
advanced out of a separate property with- 
out an intention of making a present of it 
to the family he would then be entitled to 
reimbursement for his outlay as well on parti- 
tion as before it. It is, however, not clear as 
to when and in what way this amount has 
been spent and on which part of the joint 
family property. In absence of such details 
it cannot be said that the defendant is en- 
titled to deduct proportionate share of this 
amount from other parties by way of ad- 
justment in the allotment of properties and 
consequently if he wants to get this matter 
investigated he must pay court-fee on the 
plaintiff's share of the amount for which he 
wants to make the plaintiff liable. 


19. As regards household expenses 
Rs. 37,000/- claimed by the defendant, it is 
sufficient to point out that there was no 
joint messing of the parties after the death 
of Madanlal. As a matter of fact Nandlal 
had separated from Madanlal even during the 
latter’s life time and litigation had started be- 
tween them. 
stand how the share of household expenses 
which the defendants may have incurred for 
themselves while living separately from Nand- 
lal can be claimed by way of adjustment 
from Nandlal. However, if the defendants 
think that they are entitled to recover a part 
of those expenses from Nandlal, they must 
pay court-fee on that part which they claim 
to be recoverable from Nand Lal. 


20. The petitioner Pannalal has also 
claimed Rs. 19,500/- on account of the mar- 
Yiage expenses of the two daughters of 
Madanlal viz. Smt. Pushpa and Smt. Nawali 
— defendants Nos. 4 and 5. Learned coun- 
sel for the non-petitioner plaintiff has urged 
that the question of provision of marriage 
expenses for the daughters does not arise 
in a case governed by the Hindu Succes- 
sion Act, 1956 for the simple reason that 
the daughters are also equally entitled to a 
share along with their brothers in the pro- 
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perty of their father. This is correct. In 
view of this position under the Hindu Suc- 
cession Act, 1956 marriage expenses for the 
marriage of a daughter incurred by one 
member in the family can be accounted for 
only between the daughter and the male 
member who has incurred those expenses. 
Such expenses cannot be claimed by way 
of adjustment at the time of partition 
specially when the suit is filed against an- 
other male member. Prima facie it appears 
that this is a matter inter se between the 
petitioners and defendants Nos. 4 and 5. At 
any fate if the petitioner claims any share 
of these expenses from the plaintiff Nandlal 
by way of contribution, then he must pay 
court-fee on the same. Learned counsel for 
the petitioners submits that they are entitled 
to adjust this amount as against the shares 
of the two daughters. It may be pointed 
out that in para No. 5 of the written state- 
ment it has been stated by the defendant- 
petitioners that the plaintiff’s share of the 
total amount of expenses claimed by them 
may be first set off against him and then 
the property may be partitioned. They have 
not claimed any adjustment of these expenses 
against the daughters who are their real sisters. 
Consequently, the petitioners can get an en- 
quiry made into this matter only if they 
pay court-fee on the amount of expenses 
which they claim by way of contribution from 
the plaintiff. Since no contention has been 
raised in the pleadings that the defendant- 
petitioners are entitled to get the amount of 
expenses alleged to have been incurred by 
them in connection with the marriages of the 
two daughters of Madanlal from the daugh- . 
ters, I do not think it necessary to express 
my opinion in that connection, at this stage, 
and the petitioners, if so advised, may move 
this matter afresh before the trial Court. 

21. The observations made by me in 
connection with the marriage expenses of the 
two daughters apply with equal force to the 
delivery and ‘Muklawa’ expenses Rs. 3,000/- 
alleged to have been spent by the petitioners 
for the two daughters and my finding is that 
if the petitioners want that the plaintiff should 
pay part of these expenses according to his 
Share in the joint family property, then they 
should pay court-fee on it. 

22. It may, however, be made clear, 
and it is also conceded by the learned counsel 
for the non-petitioner-plaintiff that if the peti- 
tioners want the whole claim made by them 
to be investigated, even then it would be 
necessary for them to pay ad valorem court- | 
fee only on the proportionate share of the 
plaintiff. 

23. In the result, I partly allow this 
revision application and modify the order of 
the lower Court regarding payment of court- 
fee on the lines indicated above. There will 
be no order as to costs of this revision 


application. 
Order accordingly. 
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Mirchumal, Appellant v. ‘Ramchandra 
and another, Respondents. 

l Second Appeal No. 15 of 1971, D/- 23-3- 
1973 against order of U. C. Mehta, Dist. J., 
igs (Camp Chhittorgarh), D/- 12-12- 
970 

Index Note:— (A) Rajasthan Premises 
(Control of Rent and Eviction) Act (17 of 
1956), S. 13 (1) — Question whether the pre- 
mises are required by. landlord reasonably is 
a mixed question of law and fact — (X-Ref. 
— Civil P. C., Ss. 160-101 — Second Ap- 
peal — Hence can be agitated under). 

Brief Note:— (A) Whether the landlord 
has a bona fide necessity of premises, is a 
question of fact. But “whether such need 
is reasonable or not?” is a mixed question 
of fact and law. 

Once it is ascertained that the need is 
reasonable, then by inference such need must 
be bona fide. (Para 7) 


Index Note:— (B) Rajasthan Premises 
(Control of Rent and Eviction) Act (17 of 
1950), S. 13 @) — Eviction of tenants — 
Reasonable need for the premises. 


Brief Note :— (B) If the landlord wants 
to build own house on his open land, the 
need is a reasonable one. Simply because, he 
is at present residing jointly in some house, 
cannot make the need for such.a house to be 
unreasonable, unless oblique motives like that 
of indirectly pressurising the tenant and or 
harassing him are established. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1957 SC 49 = 1956 SCR 691, 

Sree Meenakshi Mills v. Income-tax 
Commr., Madras 7 


H. M. Lodha, for Appellant; M. C. 
Sandan and D. S. Shishodia, for Respon- 
ents. 4 


JUDGMENT :— This is a defendant’s 
second appeal in a suit for ejectment and is 
directed against the appellate decree of the 
learned District Judge, Partabgarh ejecting 
the tenant on the ground of bona fide per- 
sonal necessity of the landlord. 


2. The suit was instituted by two 
plaintiffs Ramchandra and Baijnath who were 
the father and son respectively. The subject- 
matter of the suit was a Nohra, that is, an 
unbuilt plot with walls. It was let out to 
the defendant-appellant on a monthly rent 
of Rs. 15/- on 1-6-1962. The plaintiffs ter- 
minated the tenancy saying that plaintiff 
No. 2 Baijnath wanted to construct a house 
on the plot for his own residence. Besides 
the plea of bona fide personal requirement 
several other averments were made, but as 
the suit was decreed only on the ground of 
personal necessity and that ground alone was 
agitated before the lower appellate Court, 
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decree of the learned District Judge, learned 
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it is not necessary to refer to the other 
grounds in the plaint: for ejectment. 

3. The defendant contested the suit. 
He denied that the plaintiff had any necessity 
for the suit Nohra for his residence after 
constructing a house thereon. He stated that 
the plaintiff was living with his father in a 
house which had 11 rooms. 

4. Both the parties adduced oral evi- 
dence. Whe learned District Judge after re- 
appraisal of the evidence came to the con- 
clusion that the plaintiff has been successful 
in establishing the bona fide reasonable neces- 
sity for the suit Nohra. The learned Judge 
observed :— 


“It has been fully established on record 
that this plot of land was purchased by 
Baijnath in his own name at an auction sale 
in year 1955. That the rent note was ex- 
ecuted in favour of his father because he 
was a teacher and was out in service from 
Chittorgarh. Thereafter, it appears that the 
relations between the father and the son 
were not happy and in the year 1965 he 
was again transferred to Chittorgarh. Baij- 
nath now wants to live separate from his 
father and to construct the house of his own 
on this plot of land as he has also applied 
to the Municipality for this purpose and has 
got permission for the same. He has also 
secured funds for the same. At present he 
is living in one room only of his father’s 
house. There are about 11 rooms in his 
father’s house in which two or three mar- 
tied brothers are also living.” 


5. After making the above observa- 
tions the learned District Judge went on to ` 
say that it was argued before him by learn- 
ed counsel for the appellant-tenant that this 
evidence was not sufficient to hold that the 
plaintiffs had a reasonable and bona fide 
necessity. The learned Judge further observ- 
ed that under the law it was not the mere 
wish of the landlord which would be suffi- 
cient for holding that he had a reasonable 
and bona fide necessity and there must be 
an objective basis from which the Court 
could infer that there is a reasonable and 
bona fide necessity. The learned Judge added 
that no Jaw can compel the son to live in 
a room in a joint house with his brothers 
and father. He reiterated that the house was 
purchased as back as in the year 1955 and . 
the plaintiff could not construct a house be- 
cause of paucity of funds and since the 
plaintiff had been able to secure funds and 
was also at Chittor there was no reason why 
he should not be allowed to construct his 
own house for a comfortable living. The 
learned Judge, therefore, concluded that the 
plaintiff Baijnath’s necessity in the circum- 
stances was both reasonable and bona fide. 


In assailing the judgment and 


counsel for the appellant has contended that 
the Court below has committed a serious 
error in holding that the plaintiff had been 
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transferred to Chittorgarh as there was no 
evidence for the same. Learned counsel 
pointed out that at present the plaintiff-res- 
pondent was living at Bhatiawali with his 
family. Further there was nothing to show 
that the plaintiff had acquired any funds to 
be able to build a house and much less was 
there anything to show as to how much funds 
he had acquired. Then learned counsel 
argued that as regards the relations between 
the father and the son being strained no 
plea had been taken in the plaint. Then 
learned counsel stressed that the necessary 
facts for judging the reasonableness of the 
plaintiffs’ necessity for the suit plot have 
not been stated in the notice that was given 
by the plaintiff to the defendant terminating 
the tenancy. Learned counsel submitted that 
there has been a variation between the plead- 
ings and the evidence. Not only this certain 
facts had not been brought out in the notice 
that the plaintiff had given and were also 
wanting in the plaint. It was pointed out 
that in the notice Ex. 4 the plaintiff had not 
said that he wanted the plot for a residential 
house nor had he stated therein that the re- 
lations between the father and son were 
strained or even that he had been transfer- 
red to Chittor. Then in the plaint the plain- 
tiff, according to learned counsel, had pro- 
ceeded further by way of improving the posi- 
tion and averred that he was able to get the 
funds and that he had been transferred from 
Padoli to Chittor. When he came to make 
a statement in Court the plaintiff stated that 
the relations between the father and the son 
were strained. 


; 7. I have been taken through the 
statements of the witnesses. Now, here one 


is faced with the concurrent findings of the 


Courts below. It is true, the question whe- 
ther the landlord has a bona fide reasonable 
necessity for the suit premises is a mixed 
question of law and fact, but as in 
any other mixed question of law and fact 
there are two aspects; one is regarding the 
existence of primary facts, and the second 
one regarding the application of legal prin- 
ciples to such primary facts. In Sree Meena- 
kshi Mills Ltd. v. Income-tax Commr, Madras, 
AIR 1957 SC 49 their Lordships pointed out 
how a mixed question of law and fact has 
to be approached. Their-Lordships pointed 
- out that where a finding is given on a ques- 
tion of fact based upon an inference from 
facts, that is not always a question of law. 
The proposition that an inference from facts 
is one of law will.be correct in its applica- 
tion to mixed questions of law and fact but 
not to pure questions of fact. Inferences 
from facts may themselves be inferences of 
fact and not of Jaw, and such inferences are 
not open to review by the Court. Inference 
from facts would be a question of fact or of 
law according as the point for determination 
is one of pure fact or mixed question of 
law and fact. When the point for determina- 
tion is a mixed question of law and fact, 
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while the finding of the Tribunal on the facts 
found is final its decision as to the legal effect 
of those findings is a question. of law. 


In the present case, the question involved 
has three components : (1) whether the plain- 
tiff has a necessity, (2) whether it is bona 
fide, and (3) whether it is reasonable. The 
first one whether the plaintiff has a necessity 
for the suit premises is primarily a question 
of fact. Likewise, whether it is bona fide 
is also largely a question of fact, but whe- 
ther the necessity is reasonable will undou- 
btedly attract well-known legal principles for 
judging objectively whether the necessity is 
reasonable or otherwise. In the second ap- 
peal the Court has to give due regard to 
the findings of the courts of fact regarding 
the first and the second components, but 
regarding the third one namely, for judging 
the reasonableness of the necessity the matter 
has to be judged in the light of the well-known 
principles. Once the Court on consideration 
of all the facts and circumstances of the case 
comes to the conclusion that the plaintiffs’ 
necessity for the suit premises is a reasonable 
one then that inference would, by and large, 
also lead to the conclusion that the necessity 
of the plaintiffs was bona fide únless oblique 
motives like that of enhancement of rent or 
otherwise of harassing the tenant have been 
made out. 


In the present case, as the learned Dis- 
trict Judge has pointed out the respondent 
Baijnath had purchased the Nohra at an 
auction sale in the year 1955 and thereafter 
the plaintiff Baijnath had moved out and 
the rent note was consequently got written 
in the name of his father Ramchandra. The 
learned Judge has also pointed out that Baij- 
nath had applied for grant of permission to 
construct a house before the Municipal Board 
who granted the same. He has further ob- 
served that the plaintiff was no doubt living 
in the same house as his father which had 
11 rooms in all, but the plaintiff was having 
only one room for himself, his wife and 
children. There were the other two or three 
matried brothers of Baijnath who were living 
in the house. Can it under the circumstances 
be said that the plaintiff had no necessity 
for the Suit Nohra? Both the courts have 
held against the defendant and as I have 
already observed this being a primary fact 
and there being no exceptional circumstances 
warranting interference with such conclusion 
reached by the courts below, I am inclined < 
to hold that the plaintiff had made out a 
necessity or need for the suit Nohra. 


8. The next question is whether that 
need or necessity was bona fide. Here again 
the courts have found against the defendant. 
The statement of Baijnath had been read 
over to me. He had not been cross-examined 
with a view to showing that he had no neces- 
sity for the construction of the house nor 
has it been suggested that the permission that 
he had obtained from the Municipality for 
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the construction of a house was only a faked 
affair with a view to creating a ground for 
the ejectment of the defendant from the suit 
Nohra. The important aspect of the matter 
thus is whether the plaintiff has been able 
to establish that his need for the suit Nohra 
was a reasonable one. 


9. Now, there is no manner of doubt 
in my mind that if a person has an open land 
or a plot which is unbuilt and if he really 
wants to build a house thereon then such 
a need is a reasonable one. It has not been 
questioned that the plaintiff was living with 
his parents and brothers in a joint house 
and therefore if he wanted to have his own 
house then the need for such a house can- 
mn be said to be in any manner unreason- 
able. 

10. Now let us see whether there has 

been the shifting of stand taken by the plain- 
tiff from time to time as contended. In the 
notice Ex. 4 which was given by one Shri 
Shyam Sunder, Advocate for the plaintiff it 
was, inter alia, stated: 
. IR ar R aera ey & fr aaa 
qa at aE E ae: dt aaa aa ag 
È safer aaa aret ae aE dt we 21” 
I need not advert to other facts mentioned 
in the notice as they relate to the several other 
grounds for ejectment taken in the plaint. 

11. In the plaint the plaintiff stated 
in para 6 as follows :— 

“oe fa art dear 2 A aaa way & far 
wer a fey gira wae aera ad! ga a as 
we - fey Ga A aa aay af aT a ae 
ward Gig a eae SX saa AAT AT |, 
Wee AF Ww set we at ase À a Ge THT 
aed ada aa ae aa adie adt aay 
aar” 

12. When the plaintiff examined him- 
self as P. W. 1 he stated: 

“og der & fire a2 & deat F adar 
sear MiRe oT. 9-3-44 aT SUT TE Ba 
aaa Fa & ater ar) Peer Pred $ wa 2 
TH. WMG BBE far He aa at Bsa 
aa ad dart vidiet F at: sad R fast 
aad ett Bae Pera Pret feet at) ae 
Gale l tat as Parr Pract R aa X fea 
Zt ait fe ata R ara B21 Pax gare Pagar 
facet Raa a adt dh À ga aaa Gr 

»” a 3 2 a 
wearer % fer fax TAT WET EI Ha gaT 
aa S$ wT 2 Yo TS A Ba Rea at 
GH R Vo Fo Wd Wo Fe af 71” 

13. Now, in the cross-examination it 
has not at all been suggested as already ob- 
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served that the plaintiff had only obtained 
the permission from the Municipal Board as 
a colourable device to oust the tenant. Nor 
has any question been put about the financial 
condition of the plaintiff, whether he had 
the wherewithal to construct a house or not. 
Learned counsel for the appellant submitted, 
as already noticed, that there have been im- 
provements made by the plaintiffs from time 
to time regarding his case for personal neces- 
sity for building a house. He submitted that 
in the notice Ex. 4.it had not been mentioned 
that there was any quarrel between the father 
and the son or that the plaintiff had been 
appointed at Chittor. That is true, but the 
plaintiff had already indicated to the defen- 
dant that he wanted the suit Nohra for the 
construction of a house for residence for 
himself. Why he was doing so would be 
a matter of detail, As regards the non- 
mention of the fact about the plaintiff’s trans- 
fer to Chittor from Padoli it is sufficient to 
say that even in his written statement the de- 
fendant had admitted that the plaintiff had 
been in Chittor and there was his house in 
Chittor and he was filing the suit only with 
a view to having the rent increased. There- 
fore, non-mentioning of the fact in the notice 
that the plaintiff had been posted at Chittor 
is of no significance whatsoever. Learned 
counsel then pointed out that though nothing 
was said in notice Ex. 4 about the plaintiff 
possessing the funds for the construction of 
the house, he had said so in the plaint. This 
again is a matter of detail. Each and every 
detail is not required to be given in a notice 
for termination of tenancy. The relations 
between the father or the son may be good 
or may be bad, but if the son wants to build 
his own house in spite of having best of re- 
lations with his father the need cannot be 
said to be an unreasonable one. After all 
it is not unknown that at some stage in a 
modern society the sons have to leave and 
go apart from their parents and, therefore, 
if one is desirous of having a nest beforehand 
that cannot be said to be a thing which is 
unreasonable. 


Learned counsel argued that the plain- 
tiff was only a teacher in a village school 
and he had not shown how he came to have 
the necessary funds for the construction of 
a house. Instead of raising this question 
here the proper opportunity for the defen- 
dant-appellant was to put the question to 
the plaintiff in cross-examination. Apart 
from this in para 6 of the plaint which has 
already been quoted, the plaintiff had stated 
that he had been able to make arrangements 
for some money and was, therefore, wanting 
to make a construction over the suit Nohra. 
In reply, the defendant merely denied this, 
but had not stated that the plaintiff had no 
funds or was aman of straw as he could not 
build a house. Even if the defendant were 
uot to go to that length he could have cer- 
tainly quesfioned the plaintiff in cross-ex- 
amination, as already observed, regarding his 
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financial condition with a view to seeing if 
he was in a position to build a house. The 
map that was produced by the plaintiff is 
no doubt an ambitious plan of construction 
for a teacher, but it is not necessary that 
he would be building all the three storeys 
of the house. To start with he may have a 
construction on the ground floor only and 
then think of sky-wards rise according to the 
improvement in his financial condition, if 
luck favours him. Be that as it may, there 
is no reason to think that the plaintiff would 
not be in a position to build a house. 


14. Learned counsel for the appellant 
also drew attention to the fact that two of 
the defendant’s witnesses had gone against 
him, but the Courts below should not have 
put reliance on these witnesses as they were 
formerly the tenants of the plaintiff and had 
turned hostile to the defendant-tenant be- 
cause they were coerced by a warrant of 
arrest to attend the Court as witnesses. Here 
we are entering into the realm of apprecia- 
tion of evidence, but even if we were to do 
that we do not find that these witnesses 
were declared hostile by. the defendant and 
cross-examined with a view to seeing why 
they had given a cold shoulder to the de- 
fendant when they were in the witness box. 


15. As regards the argument of the 
learned counsel that the plaintiff was living 
at Ghatiawali there was nothing in the evi- 
dence led at the trial, learned counsel relied 
on an affidavit filed in this Court in the stay 
application and submitted that stay had been 
granted by this Court on that affidavit and, 
therefore, prima facie the plaintiff had no 
subsisting need for the premises. The af- 


fidavit filed here in the course of stay ap- 


plication cannot be read as evidence in the 
case. 


16. There is thus no force in this ap- 
peal which is accordingly hereby dismissed 
with costs. . 


17. Two months’ time is allowed to 
the defendant-appellant to vacate the pre- 
mises. 

18. Learned counsel for the appellant 


orally prayed for leave to appeal under Sec- 
tion 18 of the Rajasthan High Court Ordin- 
ance, 1949, but in the facts and circumstances 
I am not inclined to grant leave which is 


hereby refused. 
Appeal dismissed. 
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Index Note :— (A) Civil P. C., S. 34 —- 
Interest stipulated in a bond cam be exceeded 
when future interest is allowed — (X-Ref. :— 
Order 34, Rule 11). : 

Brief Note:— (A) Awarding of future 
interest is fundamentally a matter of judicial] 
discretion. Higher rate of future interest in 
some cases can possibly act as a lever to ac- 
celerate the payment of the decretal amount. 
There is ample power in an appellate Court 
to give such relief. (Paras 4, 5) 

P. C. Bhandari, for Appellant; K. N, 
Tikku, for Respondent. 

BERI, C. J. :+— Against the judgment of 
the learned Single Judge of this Court dated 
December 2, 1971, this special appeal under 
Section 18 of the Rajasthan High Court 
Ordinance is directed and the only question 
convassed before us is one in regard to future 
interest. 


2. Plaintiffs suit was decreed for a 
sum of Rs. 10,000.00 on a plaint presented 
on 26th of September, 1964. No interest 
pendente lite or future was awarded. The 
defendant preferred an appeal before this 
Court and the plaintiff filed a cross-objection® 
praying for interest pendente lite and future 
at the rate of Rs. 3.00 per cent. per annum. 
The learned Single Judge dismissed the de 
fendant’s appeal, disallowed interest pendente 
lite but awarded future interest at the rate 
of Rs. 6.00 per cent. per annum, from the 
date of the decree,.namely, 26-9-1967 till the 
date of payment. The defendant now prefers 
an appeal on the ground urged by Mr. 
Bhandari that when the future interest claim- 
ed in the cross-objection was only Rs. 3.00 
per cent., the plaintiff could not have been 
allowed Rs. 6.00 per cent. p. a. future interest, 

3. Mr. Tikku submits that the learn- 
ed Single Judge disallowed interest pendente 
lite and preferred to allow future interest at 
the rate of Rs. 6.00 per cent. per annum pre- 
sumably to pressurise early payment of decree, 

4. Awarding of future interest on the 
principles contained in Section 34 of the Code 
of Civil Procedure is fundamentally a matter 
of judicial discretion. For aught we know 
the learned Single Judge was persuaded te 
allow Rs. 6.00 per cent. future interest be- 
cause he had disallowed interest pendente lite. 
Mr. Bhandari’s argument that ordinarily in. 
terest stipulated in a bond is- not to be ex- 
ceeded when future interest is allowed because 
the creditor has an additional security in the 
shape of a decree. May be a decree was 
equated to additional security in days gone 
by but today we are not prepared to take 
such a view because it has become almost a 
proverb in human behaviour that the misfor- 
tunes of a decree-holder ordinarily commence 
after the passing of the decree. Perhaps the 
rate of future interest in some cases could 
possibly act as a lever to accelerate the pay- 
ment of the decretal amount. It is possible 
that this might have also weighed with tha 
learned Single Judge in awarding interest at 
a rate higher than the one stipulated in tha 
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original bond or more than the interest claim- 
ed by the plaintiff in his cross-objection. 

5. Mr. Bhandari’s next argument is 
that the interest could not have been allowed 
under Section 34 when the cross-objection 
was filed by the plaintiff and when the plain- 
tiff himself claimed three per cent. the Court 
could not have. exceeded it. Court’s powers 
to render justice where it is due are not con- 
fined to Section 34, Civil P. C. Reference 
in this connection may be made to the pro- 
visions of Order 34, Rule 11. There is ample 
power in an appellate Court to give such 
telief which dictates of justice compel and 
sense of equity supports. We are, therefore, 
of the view that the learned single Judge 
was right when he awarded six per cent. per 
annum future interest against the defendant. 

6. No other point was pressed in this 
appeal. The appeal fails and is dismissed. 
In the circumstances there will be no order 
as to costs. 

Appeal dismissed. 


AIR 1973 RAJASTHAN 317 (Y 60 C 85) 
L. S. MEHTA AND J. P. JAIN, JJ. 


Smt. Padmadevi and others, Appellants 
v. Gurbakshsingh and others, Respondents. 

First Appeal No. 50 of 1969, DJ- 21-3 
1973 against order of V. V. Halve, Sr. Civil 
J. No. 2 Jaipur, D/- 31-8-1966. í 

Index Note :— (A) Motor Vehicles Act 
(1935), S. 31 — Transfer of public vehicle 
without adopting procedure under — Has ao 
legal consequemce — Transferor — Owners 
liability continues. 

Brief Note:— (A) In suit for damages 
arising out of negligence of truck-driver caus- 
ing death, second defendant contended that 
he was not liable because of transfer of truck 
made by him prior to accident. No proceed- 
ings were taken for transfer of ownership as 
Tequisite under Section 31 and permit also 
continued in his name. 

Held, provisions of the section being 
mandatory compliance therewith was neces- 
sary for effecting legal transfer of ownership 
of a public vehicle. Only the ostensible 
owner as entered in the registration book 
is the legal owner though somebody else may 
be real owner. Since second defendant con- 
tinued as owner under the Act he is liable 
for consequences and damages resulting from 
the accident. 1967 Acc CJ 115 (Delhi) and 
1970 Raj LW 589, Rel. on; AIR 1973 Raj 
237, Distinguished. _ (Paras 13, 15, 16, 18) 

Index Note:— (8) Motor Vehicles Act 
(1939), S. 96 (2) and (6) — Insurer cannot 
take any defence except as available under. 

Brief Note :— (B) When grounds of de- 
fence are specified by statute they cannot be 
added to. Hence, while holding that since 
the transfer had no legal consequence the 
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plea of the Insurance Company that it was 
not liable as the transfer was in contraven- 
tion of the policy could not be sustained, it 
was further held that even if such plea is 
sustainable the company cannot set up the 
plea in its defence as it did not fall within 
the defences specified in Section 96 (2) and 
sub-clause (6) prohibits setting up any other 
defence. The company could take up such 
plea only if the policy had been cancelled 
in accord with Section 96 (2) (a). AIR 1959 
SC 1331, Followed; ATR 1961 Mad 208, Rel. 
on. (Paras 23, 24, 25, 26) 

Index Note:— (C) Motor Vehicles Act 
(2939), S. 2 (19) — “Owmer” means person in 
possession under hire-purchase agreement — 
Such person and not his financier is liable 
for damages. 


Brief Note:— (C) Under hire-purchase 
agreement, Defendant No. 5 had financed De- 
fendant No. 3 for taking alleged transfer of 
vehicle. Deft. 3 contended that he was not 
liable and Deft. 5 being owner was liable. 
Tt was held that Deft. 3 being in actual con- 
trol of the vehicle, he was liable to pay 
damages and the liability could not be fasten- 
ed on Deft. 5. (Paras 27, 28) 
Cases Referred : Chronological Parag 
AIR 1973 Raj 237 = 1973 WLN 41, 

Bhagwandas v. Nasir Mohd. 19 
AIR 1972 Andh Pra 151, Hindusthan 

General Insurance Society Ltd. v. 

P. R. Narsa Reddi 26 
1971 Ace CJ 49 = (1970) 1 Cut WR 

470, Orissa Co-op. Ins. Society Ltd. 


v. Bhagaban Sahu 26 
1970 Raj LW 589, United Motors of 
Rajasthan v.:Mathuralal 17 ` 


1967 Acc CJ 115 (Delhi), Vimal Rai 
v. Gurcharan Singh i 
AIR 1961 Mad 208 = (1960) 2 Mad 
LJ 202, Madras Motor Insurance Co. 
Ltd. v. Mohd. Mustafa Badsha 25 

AIR 1959 SC 1331, British India Gene- 
tal Insurance Co. Ltd. v. Itbar Singh 24 


N. M. Kasliwal, for Appellants; R. P. 
Goyal (for No. 2) and H. M. Lodha (for 
No. 4), for Respondents. 


JAIN, J.:— This is a plaintiffs’ appeal, 
Whose suit for damages has been decreed 
against respondents Nos. 1 and 5 only, seek- 
ing a decree against respondents Nos. 2, 3 
and 4 as well. 


2. One Manakchand, who was a lowen 


16, 26 


_ division clerk in the office of the Assistant 


Director of Industries, Jaipur, was coming 
from his office on 11-10-1960 at about 5.30 
p.m. and going towards Ajmeri Gate on 
Mirza Ismail Road, was struck by truck 
No. RJD-672, driven by Gurbaksh Singh, de- 
fendant-respondent No. 1. This accident took 
place near the Show Room of Globe Motors, 
on the Mirza Ismail Road, Jaipur. As a re- 
sult of this accident Manakchand sustained 
injuries and he died on the spot soon after. 
old and was 
drawing Rs. 110 p.m. He was survived by 
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his widow Mst. Padma Devi, plaintiff No. 1, 
his son Tarachand, plaintiff No. 2 and three 
daughters, plaintiffs Nos. 3, 4 and 5. They 
claimed damages on account of the death of 
Manakchand in a sum of Rs. 20,000/-. from 
Gurbaksh Singh, driver of the truck, Har- 
. charan Lal, defendant No. 2, (owner of the 
truck) and the New India Insurance Com- 
pany Ltd., defendant No. 4. Since the plain- 
tiffs were informed that the truck had been 
transferred prior to the date of the accident 
to Sardar Brijendra Singh under a hire- 
purchase agreement with Narula Finance 
Company, they also impleaded the said com- 
pany as defendant No. 3 and the alleged 
transferee as defendant No. 5 and a decree 
was claimed against them as well. 


3. Gurbaksh Singh did not put in ap- 
pearance and the case proceeded against 
him ex parte. 


4. . Defendant No. 5 Sardar Brijendra 
Singh filed his written-statement and pleaded 
that the driver of the truck was not instruct- 
ed to take the vehicle on the Mirza Ismail 
Road. It was also contended that there was 
no rash and negligent driving on the part 
of the driver. Another defence taken up 
by him was that he was holding the truck 
under ,the hire-purchase agreement. The 
financier of the truck was defendant No. 3 
Narula Finance Company and as such til 
the instalments were paid, it was the Com- 
pany which was the real owner of the truck. 
After filing the written-statement this defen- 
dant did not put in appearance and the case 
against him as well proceeded ex parte. It 
was admitted by him that the truck was in- 
sured with defendant No. 4 and it was the 


insurance company which was liable to pay 


the damages. 


5. Harcharan Lal, defendant No. 2, 
pleaded in his written-statement that the truck 
had been sold out to defendant No: 5 and 
as such he was no longer liable for accident 
having taken place with the said vehicle. He, 
however, admitted that the truck was insured 
with defendant No. 4, the Indian Insurance 
Company. 

6. Defendant No. 3 contended that 
the vehicle belonged to defendant No. 5, but 
the Company was the owner being the 
financier till the entire instalments were paid 
by defendant No. 5. According to this de- 
fendant, hire-purchase agreement was execut- 
ed by defendant No. 5 first on 10-2-1960, but 
it was later superseded by agreement dated 
23-2-1960 by which the defendant No. 5 
agreed to pay Rs. 27,000/-. 
at the monthly rate of Rs. 1125/-. 


7. Defendant No. 4 admitted that the 
truck No. RJD-672 was insured with the com- 
pany in the name of Messrs. Harcharan Lal 
and Sons. But as the truck had been trans- 
ferred to defendant No. 5 without the sanc- 
tion of the Company, Clause 5 of Section 2 
of the policy has been contravened and, 
therefore, the insurance company was not 
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liable for the damages on account of the 
accident. 


8. The Senior Civil Judge No. 2, Jai- 
pur City, tried the case on the issues aris- 
ing on the pleadings of the parties. It was 
held that Manakchand died on account of 
the accident which had taken place on the 
Mirza Ismail Road on 11-10-1960 on ac- 
count of rash and negligent driving by Gur- 
baksh Singh, driver of the truck No. RJD- 
672. The learned Judge also came to the 
conclusion that the truck had been trans- 
ferred by defendant No. 2 to defendant No. 5 
on 12-2-1960 and on that account there was 
a violation of the conditions of the policy. 
His finding, therefore, is that defendants Nos. 
2 and 4 were not liable. He also exonerated 
Narula Finance Company, defendant No. 3, 
from the liability, as, according to him, the 
control of the vehicle was with defendant 
No. 5. The plaintiffs’ claim for Rs. 19,200, 
was decreed against defendants Nos. 1 and 5 
only. The plaintiffs being dissatisfied by the 
decree have come in appeal and have prayed 
o a decree against defendants Nos. 2. 3 
and 4. 


9, Respondents Nos. 1, 3 and 5 have 
not put in appearance in spite of notice. We 
have heard Sbri N. M. Kasliwal on behalf 
of the appellants, Shri R. P. Goyal on be- 
half of respondent No. 2 and Shri H. M. 
Lodha on behalf of respondent No. 4. 


10. The first contention on behalf of 
the appellants is that there was in fact no 
transfer of the vehicle by defendant No. 2 
Harcharan Lal to defendant No. 5 Brijendra 
Singh. We were taken through the pleadings 
of the parties. Defendant Harcharan Lal 
has no doubt stated in his written-statement 
that he had transferred the truck in ques- 
tion to defendant No. 5, but we find that he 
did not give particulars of the same. He 
did not even mention as to on what date 
and for what amount the vehicle had been 
transferred to defendant No. 5. He also 
failed to produce the registration certificate 
or a copy of the same to show that the 
truck had actually been transferred before 
11-10-1960 when the accident took place. 
Harcharan Lal did not come into the wit- 
ness-box to allow himself to be subjected 
to cross-examination. On his behalf Kedar- 
nath and Gangaram have been examined 
Kedarnath stated that he was at one time a 
partner in the Firm of Harcharan Lal and Sons 
and the truck in question had been sold to 
Brijendra Singh on 12-2-1960 for a sum of 
Rs. 28,100/-.. He has produced an agreement 
purporting to have been signed by Brijendra 
Singh on 12-2-1960, but it has not been prov- 
ed that it was so signed by him. In the 


- written-statement it was not even disclosed 


whether Harcharan Lal and Sons was a part- 
nership firm or a sole proprietorship concern. 
Another witness is Gangaram who is Munim 
of Harcharan Lal. Some ‘rokar’ and ‘khata’ 
entries have been produced and the Munim 


_has tried to prove them. Both these wit- 
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nesses ate definitely not independent and they 
are interested in Harcharan Lal. It has been 
admitted by these witnesses that truck No. 
RJD-672 was registered in the name of 
Messrs. Harcharan Lal and Sons and it con- 
tinues to be in that name. None of these 
witnesses has stated that any attempt was 
made to get the registration certificate trans-_ 
ferred in the name of Brijendra.Singh. The 
Toad tax as well has been paid in the name 
of Harcharan Lal and Sons. The truck is 
a public carrier and it is covered by a permit 
authorising the owner of the vehicle to ply 
for transportation of goods. For these rea- 
sons we are unable to hold that in fact the 
vehicle was transferred by Harcharan Lal to 
Sardar Brijendra Singh. 


1. Learned counsel for the parties 
have also argued another aspect of this 
matter and we have considered that as well. 
Section 22 of the Motor Vehicles Act pro- 
vides that no person shall drive any motor 
vehicle and no owner of a motor vehicle 
shall cause or permit the vehicle to be driven 
in any public, place or in any other place 
for the purpose of carrying passengers or 
goods unless the vehicle is registered in ac- 
cordance with Chapter III of the Act. 


12. Another important section is 31 of 
the Act and it reads as follows :— 

“31. Where the ownership of any motor 
vehicle registered under this Chapter is trans- 
ferred,— 

(a) the transferor shall, within fourteen 
days Of the transfer, report the transfer to 
the registering authority within whose juris- 
diction the transfer is effected and shall simul- 
taneously send a copy of the said report to 
the transferee; , l 

(b) the transferee shall, within thirty days 
of the transfer, report the transfer to the 
registering authority within whose jurisdiction 
he resides, and shall forward the certificate 
of registration to that registering authority to- 
gether with the prescribed fee and a copy 
of the report received by him from the trans- 
feror in order that particulars of the transfer 
of ownership may be entered in the certifica- 
tion of registration. 

(2) A registering authority other than 
the original registering authority making any 
such entry shall communicate the transfer of 
ownership to the original registering autho- 
tity.” 

13. The combined effect of the above 
two sections is that no owner of a vehicle 
shall cause or permit the vehicle to be driven 
in a public place without getting it registered 
in accordance with the provisions contained 
in Chapter II. If the ownership of a motor 
vehicle registered under Chapter III is trans- 

- ferred, the transferor shall report the trans- 
fer to the registering authority within 14 days 
of the transfer. And similarly the transferee 
shall within 30 days of the transfer report 
the matter to the registering authority. The 
transferee shall forward the certificate of re- 
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gistration to the registering authority together 
with the prescribed fee for obtaining an en- 
dorsement of transfer. This is a mandatory 
Tequirement to be complied with when a 
vehicle used for the purpose of carrying 
goods or passengers is transferred. In the 
present case neither Harcharan Lal nor Sardar 
Brijendra Singh reported the factum of trans- 
fer to the concerned authority; nor did. they 
obtain the endorsement of transfer on the 
registration certificate. Harcharan Lal has 
not appeared in the witness-box, nor did he 
or Brijendra Singh care to produce the re- 
gistration certificate. In this view of the 
matter, we will only infer that the registra- 
tion certificate which stood in the name of 


Messrs. Harcharan Lal and Sons continued 
to be in the name of Harcharan Lal and 
Sons. 

14. Assuming that the truck in ques- 


tion exchanged hands and it came into the 
possession of Sardar Brijendra Singh, even 
then Harcharan Lal and Sons cannot escape 
the consequences of the accident on the mere 
ground that it had been transferred by them. 

our opinion the transfer was of no legal 
effect. We may here give the relevant ex- 
tracts or some provisions of the Motor Vehi- 
cles Act which are contained in Chapter IV 
of the Act and are meant to regulate the 
control of transport vehicles. 


“42. (1) No owner of a transport vehi- 
cle shall use or permit the use of the vehicle 
in any public place (whether or not such 
vehicle is actually carrying any passenger or 
goods) save in accordance with the condi- 
tions of a permit granted or countersigned . 
by a Regional or State Transport Authority 
(or the Commission) authorising the use of 
the vehicle in that place in the manner in 
which the vehicle is being used.” 


“59. (1) Save as provided in Section 61 
a permit shall not be transferable from one 
person to another except with the permission 
of the transport authority which granted the 
permit and shall not without such permission 
operate to confer on any person to whom a 
vehicle covered by the permit is transferred 
any right to use that vehicle in the manner 
authorised by the permit.” 


15. It may be noticed here that Sec- 
tion 61 deals with cases of permits when the 
permit-holder dies. This section is obviously 
not applicable to the facts of the present case 
and need not be reproduced. From these 
provisions of the Act and others referred to 
hereinbefore, it is abundantly clear that a 
transport vehicle cannot be used nor can the 
owner cause the vehicle to be used in any 
public place except with the permit and -in 
accordance with the conditions contained 
therein. Even the transfer of a vehicle, which 
is covered by a permit, will not confer any 
title on the transferee unless the permission] | 
of the Transport Authority granting the per- 
mit has been- sought in advance. It has not 
been disputed that the truck in question was 
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used as a transport vehicle and it was cover- 
ed by a permit granted to Harcharan Lal and 
Sons. On the date of the accident this was 
on the road. The mere fact that Harcharan 
Lal and Sons had transferred the possession 





of the Transport Authorify granting the per- 
it. 


16. Reference in this connection may 
be made to Vimal Rai v. Gurcharan Singh, 
1967 Acc CJ 115 (Delhi). In that casa 
Andley, J. observed :— 


“To my mind, the sale of a motor ‘vehicle 
will not be governed by the ordinary Jaw 
relating to sales of movable property. Tha 
Motor Vehicles Act, 1939 makes it com- 
pulsory for every owner of a motor vehicle 
to get the motor vehicle registered with the 
Registering Authority (vide Section 22). The 
Act prescribes by Section’ 24 the method 
of registration of a motor vehicle and by 
Section 31 of the transfer of ownership of a 
motor vehicle. A perusal of the various pro- 
visions of the Act leads to only one conclu- 
sion that ownership of a motor vehicle is to 
be evidenced by the registration as such with 
the Motor Registering Authority and the re- 
gistration book which is supplied is the docu- 
ment of title. I think the Act proceeds on 
the basis that it is only the ostensible owner 
who is entered as ‘such in the registration 
books, „who is to be considered to be the 
owner of the motor vehicle irrespective of 
the fact that the real ownership may be with 
somebody else.” 


17. In a similar case United Motors 


of Rajasthan v. Mathuralal, 1970 Raj LW’ 


589 where the ostensible owner of the vehicle 
set up the plea of transfer before the date 
of the accident Lodha, J. quoted the afore- 
said observation of Andley, J. with approval 
and said that the law requires something more 
for the sale of motor vehicles than -what is 
necessary for sale of the property under the 
provisions of the Transfer of Property Act, 
We fully endorse the above view. 


18. In our judgment, therefore, Har- 
charan Lal and Sons being the ostensible 
owners of the truck were liable for the con- 
sequences of the accident which tock place 
on 11-10-1960. 

19. Learned counsel for Harcharan 
Lal placed reliance on a decision of this Court 
reported in Bhagwandas v. Nasir Mohammad, 
1973 WLN 41 = (AIR 1973 Raj 237). In 
that case the plaintiff sold his truck to the 
defendant and handed over its possession to 

An agreement in that connection was 
also executed between the parties. According 
to the terms of the agreement all the taxes 
pertaining to the truck for the period ‘prior 
to the date of the sale were to be paid by 


the plaintiff and subsequent thereto they were- 


to be paid by the defendant. The registration 
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of the truck was not got transferred in the 
name of the defendant with the result that 
the concerned Sales Tax Officer recovered 
goods tax and penalty in respect of the said 
truck from the plaintiff even for the period 
after the sale. The plaintiff instituted suit 
for recovery of the amount recovered from 
him against the defendant. Obviously the 
“facts of that case are distinguishable. In that 
case the plaintiff filed the suit to enforce the 
agreement executed between them. The deci- 
sion does not Jend support to the contention 
that the sale in the present case was valid 
even when the registration of the vehicle was 
not endorsed in favour of the transferee. 


20. Harcharan Lal has been deserved 
as proprietor of the Firm Harcharan Lal and 
Sons. No controversy has been raised in this 
regard by defendant No. 2. We, therefore, 
hold that Harcharan Lal as Proprietor, Har- 
charan Lal and Sons has a civil liability for 
the accident by the truck in question. 


‘2. Kedarnath witness D2/W1 for de- 
fendant No. 2 has admitted that Gurbaksh 
Singh was in the employment of Harcharan 
Lal, but as the truck had been transferred 


..to Brijendra Singh on 12-2-1960, he was not 


in the employment of Harcharan Lal on the 
date of the accident. Another witness Ganga- 
‘ram D2/W2 has admitted that Gurbaksh 
_ Singh was in the employment of Harcharan 
` Lal and he, on his behalf, used to pay the 
salary to Gurbaksh Singh. We have already 
found that there was no transter of the truck 
by Harcharan Lal in favour of Sardar Brijen- 
dra Singh. We will, therefore, hold that 
Gurbaksh Singh continued to remain in the 
employment of Harcharan Lal and he drove 
the truck on the date of the accident in the 
course of his employment as a driver. 


22. The trial Judge has found that 
Gurbakash Singh was-guilty of rash and negli- 
gent driving when he struck the deceased 
Manakchand on 11-10-1960. No argument 
has been addressed to us on behalf of Har- 
charan Lal to assail that finding. 


23. As a necessary corollary, the In- 
surance Company, defendant No. 4, is liable 
inasmuch as it has been admitted that the 
truck in question was insured with the com- 
pany by Harcharan Lal and Sons. The In- 
surance company only pleaded that it was 
not liable for the accident as there was a 
transfer by defendant No. 2 in favour of de- 
fendant No. 5 and that was in contraven- 
tion of some condition of the policy. In 
view of our findings, recorded above, the plea 
of the insurance company cannot be upheld. 
Accordingly in our judgment defendant No. 4 
is also liable for damages. 

24, It has also been argued by Mr. 
Kasliwal that even if the plea of transfer is 
upheld, the Company cannot escape its liabi- 
lity as the plea of transfer was not open to 
the Company to be taken up in its defence. 
He has placed reliance on Section 96 (2) of 
the Motor Vehicles Act. He has referred 
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to British India General Insurance Co. Ltd. 
v. Captain Itbar Singh, AIR 1959 SC 1331, 
where their Lordships of the Supreme Court 
were called upon to interpret Section 96 of 
the Motor Vehicles Act. It was observed : 


“To start with it is necessary to remem- 
ber that apart from the statute an insurer 
has no right to be made a party to the ac- 
tion by the injured person against the insured 
causing the injury. Sub-section (2) of S. 96 
however gives him the right to be made a 
party to the suit and to defend it. The right 
therefore is created by statute and its content 
necessarily depends on the provisions of the 
statute. The question then really is, what 
4 are the defences that sub-section (2) makes 
available to an insurer? ‘That clearly is a 
question of interpretation of the sub-section. 


Now the language of sub-section (2) 
seems to us to be perfectly plain and to admit 
of no doubt or confusion. It is that an in- 
surer to whom the requisite notice of the ac- 
tion has been given “shall be entitled to be 
made a party thereto and to defend the 
action on any of the following grounds, 
namely”, after which comes the enumera- 
tion of the grounds. It would follow that 
an insurer is entitled to defend on any of 
the grounds enumerated and no others. If 
it were not so, then of course no grounds 
need have been enumerated. When the 
grounds of defence have been specified, they 
cannot be added to. To do that would -be 
adding words to the statute. 


Subssection (6) also indicates clearly how 
sub-section (2) should be read. It says that 
no insurer to whom the notice of the action 
has been given shall be entitled to avoid his 
liability under sub-section (1) “otherwise than 
in the manner provided for in sub-s. (2).” 
Now the only manner of avoiding liability 
provided for in sub-sec. (2) is by success- 
fully raising any of the defences therein 
mentioned. It comes then to this that the 
insurer cannot avoid his liability except by 
establishing such defences. Therefore sub- 
section (6) clearly contemplates that he cannot 
take any defence not mentioned in sub-sec. (2). 
If he could, then, he would have been in a 
position to avoid his liability in a manner 
other than that provided for in sub-section (2). 
That is prohibited by sub-section (6). 


We therefore think that sub-section (2) 
clearly provides that an insurer made a defen- 
dant to the action is not entitled to take any 
defence which is not specified in it.” 


25. Mr. Kasliwal also referred to 
Madras Motor Insurance Co. Ltd., Madras v. 
Mohamed Mustafa Badsha, AIR 1961 Mad 
208. In that case the Insurance company set 
up the plea of transfer in a suit for damages 
on account of an accident having taken place 
by the vehicle insured with the company. His 
Lordship placing reliance on the decision of 
the Supreme Court referred to above held 
that the statute had expressly con- 
fined the right of the insurer to 
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avoid his liability under the policy 
to certain grounds and the Court 


cannot add to those grounds for reasons of 


hardship. The plea of transfer was thus not 
upheld. 
26. Mr. Kasliwal has also referred to 


Vimal Rai v. Gurcharan Singh, 1967 Acc. 
C. J. 115 (Delhi). The Hindusthan General 
Insurance Society Ltd. v. P. R. Narsa Reddi, 
AIR 1972 Andh Pra 151 and Orissa Co-ope- 
rative Insurance Society Ltd. v. Bhagaban 
Sahu, 1971 Acc C, J. 49 (Orissa). In ali these 
cases it has been held that it is not open to 
an insurance company to raise the plea that 
the policy lapsed on the transfer of a vehicle 
in an action by third parties for compensa- 
tion. Section 96 (2) of the Motor Vehicles 
Act has specified the defences that are open 
to an insurance company in a claim by a 
third party. The specification of the defences 
is exhaustive and it is not open to an insur- 
ance company to raise any other defence. The 
only circumstance in which the company 
can take up the above defence is that the 
policy has been cancelled in accordance with 
the provisions of Section 96 (2) (a). We are 
in respectful agreement with the decisions re- 
ferred to above and we are firmly of the opin- 
jon that it was not open to defendant No. 4 
to raise any plea outside the scope of Sec- 
tion 96 (2). 

27. Having found that the alleged 
transfer of the truck in question was of no 
legal consequence, the question that now arises 
before us is whether defendant No. 3 is also 
liable. Defendant No. 3 is a financier of de- 
fendant No. 5. In our opinion, liability for 
the accident cannot be fastened upon it. 

28. Defendant No. 5 Sardar Brijendra 
Singh admittedly had the control of the’ truck 
in question and he has been held to be liable 
by the decree under challenge. According to 
the written statement of this defendant, he 
was in control of the vehicle. Section 2 (19) 
defines the word ‘owner’ and it can be aptly 
quoted here:— - 

“2 (19) “Owner” means, where the person 
in possession of a motor vehicle is a minor, 
the guardian of such minor, and in relation to 
a motor vehicle which is the subject of a 
hire-purchase agreement, the person in posses- 
sion of the vehicle under that agreement;” 
The definition of the word “owner” is not 
exhaustive. Ordinarily the word “owner” 
means a person in whom the proprietary title 
vests and in whose name the registration cer- 
tificate stands. In the case of a minor, a per- 
son who manages the vehicle on behalf of 
the minor as guardian can be treated as the 
owner. Admittedly defendant No. 5 was in 
possession of the vehicle. That apart, he has 
not challenged the decree that has been pass- 
ed against him. In this view of the matter, 
we do not propose to disturb the decree 
against him. 

29. The respondents who have con- 
tested this appeal have not addressed anv 
argument to challenge the quantum of dama- 
ges. 
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30. In the result, the appeal is partly 
allowed, and we pass a decree against res- 
pondent No. 2 Harcharan Lal and respondent 
No. 4 New India Insurance Company Limit- 
ed as well for Rs. 19,200/-. The decree against 
respondents Nos. 1 and 5 shall stand. All the 
respondents against whom the suit has been 
decreed shall be jointly and severally liable 
to pay the decretal amount. 


31. The appellants shall get costs of 
this Court from respondents Nos. 2 and 4 
and of the court below from respondents Nos. 
1, 2, 4 and 5. Since the appeal was filed in 
forma pauperis and the appellants have suc- 
ceeded against respondents Nos. 2 and 4 also, 
the Court-fees payable on the memo of appeal 
shall be recoverable by the State Government 
from respondents Nos. 2 and 4. The appeal 
against respondent No. 3 is dismissed but 
without any order as to costs. 


Appeal partly allowed. 
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Shahi Jama Masjid, Merta, Appellant 
v. Kanhaiya Lal Bhagat and others, Res- 
pondents. 


Civil Second Appeal. No. 368 of 1965, 
D/- 11-5-1973. against Judgment and de- 
cree of Ratanlal Mehta, Dist. J.. Merta, 
D/- 7-12-1964. 


Index Note :— (A) Wagf Act (1954), 
Section 55 — Suit by Managing Commit- 
tee of the mosque — Relief of injunction 
against certain alleged trespassers on 
land belonging to mosque — Such suit is 
not barred under the Section. (Para 11) 

Index Note:— (B) Evidence Act 
(1872), Sections 101-104 — Onus — Suit 
for injunction against trespassers — Onus 
of proving better title is on trespasser. 


Brief Note:— (B). Long possession 
may be evidence of title as well. A per- 
son who is in long possession of property 
can undoubtedly maintain a suit to turn 
out a trespasser on the property, as it is 
the trespasser who is to show a title 
better than that of the plaintiff, if the 
plaintiff's long possession is otherwise 
established. In the absence of the Gov- 
ernment or the Municipal Board the de- 
eree may not be binding on them. but 
the defendants in the case cannot be 
heard to say that the suit cannot proceed 
without the Government or the Municipal 
Board being made a party to the suit. 


(Para 21) 
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ATR 1944 Lah 76 = 213 Ind Cas 278 
(FB), Labhu Ram v. Ram Pratap 15,19 


. GQ/GQ/C927/73/BNP 


S. Jama Masjid v. Kanhaiya Lal (Kan Singh J.) 


A LR 


AIR 1937 All 243 = 1937 All LJ 

436, Attar Singh v. Debi Sahai 15 
AIR 1937 All 796 = 1937 All LJ 

J111, Mt Jagdei v, Sampat 


Dube 
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666, Kamala Prosad v. Chandra 
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Zafar Hussain and Pyarelal, for Ap 
pellant; G. M. Lodha, for Respondent. 


JUDGMENT :-— This is a plaintiff's 
second appeal arising out of a suit for 
mandatory and permanent injunction as 
well as mesne profits. 


2. The suit was filed by the 
Managing Committee of the Shahi Jama 
Masjid, Merta City. The mosque known 
as the Shahi Jama Masjid is said to have 
been constructed by the Muslim Empe- 
rors of Delhi. It is a massive building. 
It has a solid platform and comprises 
heavy arches, domes and Jofty minars. It 
is a protected ancient monument and is 
under the supervision of the Archaeolo- 
gical Department. According to the plain- 
tiff, there are a large number of shops 
appurtenant to the mosque. 


3. The subject-matter of the liti 
gation is a small strip of open land 
57 X 44 situated on the back side of the 
mosque towards the south of the western 
corner of the main building. It is sand- 
wiched between two shops. According 
to the plaintiff, the strip of land in ques- 
tion was in the ownership and possession 
of the Shahi Jama Masjid and the 
Management Committee had been admit- 
ting tenants on it from time to time. The 
grievance of the plaintiff was that the 
Municipal employees of Merta had fixed 
certain slabs of stone in the disputed 
strip of land. This is said to have been 
done by. stages. At one time two slabs 
were put to start with and then later on 
4 more slabs were fixed. What is writ- 
ten on these slabs of stone could not be 
deciphered, but according to the plain- 
tiff, there was the figure of a donkey on 
one of the slabs and also there was some 
inscription forbidding the ‘Bawris’ (for- 
merly recorded as a criminal tribe) from 
undertaking the obnoxious trade in to- 
bacco. In the year 1956 the Managing 
Committee of the mosque made a com- 
plaint, against the fixation of the new 
slabs in the disputed strip to the Muni- 
cipal Board, Merta and on 31-3-1956 the 
Municipal Board passed an order direct- 
ing the removal of a slab that had been 
newly put and it was recited in the re- 
solution (Ex. 6 on record) that two slabs 
were old ones. According to the plaintiff, 
after 31-3-1956 three more slabs were 
introduced by the Municipal employees 
in the disputed strip with the connivance 
and support of some of the Hindus of 
Merta. The plaintiff, therefore, filed the 
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suit against Hindus o* Merta City in a 
representative capacity. 


4, It was prayed that mandatory 
fmjunction be granted against the defen- 
dants for the removal of the six slabs 
and further the defendants be perma- 
nently restrained from interfering with 
the enjoyment of the suit land by the 
plaintiff. It was further prayed that the 
defendants be restrained from interfer- 
ing with the plaintiff in opening a door 
on the suit land. The plaintiffs also 
claimed mesne profits at Rs. li/~ per 
month from the defendants. Rupees 11 
were claimed as mesne profits, because 
one Ismail Bhadbhooja ’ who was the 
last tenant let in by the plaintiff and 
who was made to quit by the defen- 
dants was paying Rs. 11/- per month as 
rent to the plaintiff. 


5. The suit was contested by the 
defendants. It was denied by them that 
the suit land was in the ownership and 
possession of the plaintiff. It was assert- 
ed that the plaintiffs were incompetent 
to lease out the disputed land. It was 
denied that any slabs of stone had been 
freshly introduced on the disputed land 
and it was pleaded that the so-called 
stone slabs were having inscriptions and 
images thereon and they were of religi- 
ous importance for the Hindus. Accord- 
ing to them, they were existing. for al- 
most 100 years. The defendants’ further 
pleaded that the suit was not maintain- 
able as in accordance with the provi- 
sions of Section 92, Civil Procedure 
Code sanction of the Government Advo- 
cate had not been taken by the plain- 
tiffs before filing the suit. I may pause 
to state that there was perhaps a mis- 
apprehension regarding the designation 
of the officer and the defendants per- 
haps meant the Advocate-General when 
they pleaded that without his permission 
the suit was not maintainable. Then it 
` was pleaded that the Government as 
well as the Municipal Board were neces- 
sary parties to the suit. The learned 
Civil Judge, Merta, in whose court the 


suit was filed. framed the following 
issues:— 
“qa. arn a 4. 2 a agate gra 


fants Risas gilaa aAA Pre, 
ace en aes 
we et ee aT 

-R Wa Used ee oT gare Ts Asay 
Reet ata are H arse woe B 1 HR. 

3 ma aria Per sei Tare ve. 
Te sea TH MR a. Mt. AEN sar af aE 
aaa ? ofa. 
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x. A ata gaat 4. asiga arya 
a wager wager S 1 arat 

& art ahr ara. gaara st ear 
aq at ged Hat aay o n Pear a wz F 
a aay tar È A DI R ear sae Par 3 
ar. i 

gu. a afaftarect Ret Hear è ge- 
Raa à aba gaa À aga aad qra a 
TAS R afi u-g Ge RAB: 3 Aar diz 
X wer a) aR. i 

sA. aa tar è a ear uta asa Ë Aar 
gaas aA A AT G.I WA R TZ 
T qà È gaga Ael 

1 ofa. 


. WT TW. Yyv-9-4e at feegeara Feat 3 
gR at gaara à atar saga À gar. 
aed Ht Me qatar È Pease gees al 
aia ar sou a ana Gen fee safe ar 
ghato & 99%. verre Rar adie astray 
TÀ È JE Ft R. 

é. ar aah a AAIR af R 
aka al feats ga arer fared ar a ata 
R... ER BT SE Mas F? aret 

l arar aria af aang ge RS... 
Regi at FaBar 2 ar Bast ate away qe 


‘afr # era È aie ae ata har & gar 


wal I ga TA Ie aT erat SP oft. 
qo, Ma Gtar gaalaat & gaat aay 
awa & ea gi agpi at aet shar a 
MAT CH R AA gar Fat Hae st se. 
99. wae Poa are aces 22”? 


The learned Civil Judge recorded the 
evidence of the parties. He decided 
issues Nos. 1, 2 and 3 on 20-11-61 against 
the defendants. It was held by him that 
the State of Rajasthan or the Municipal 
Board, Merta were not necessary par- 
ties. Regarding issue No, 4 the learned 
Judge held that the suit land was in 
the possession of the plaintiffs. As re- 
gards issue No. 5 the learned Civil 
Judge found that there were only two 
‘Devlis’ on the suit ‘Khancha’ (land) 
from before the date of the resolution 
by the Municipal Board (Ex. 6) passed 
on 31-3-56 and the remaining slabs or 
‘Devlis’, whatever they may be called, 
had been introduced later on the suit 
land. As regards issue No. 7 the learned 
Judge held that the suit land had been 


| 
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let out to Ismail for Rs. 11/- per month 
and Ismail had also fixed a tin shed 
which had been removed by the Hindus 
of Merta. The learned Judge, therefore, 
held the plaintiff entitled to get Rs. 11/- 
per month as mesne profits from the 
defendants. In consequence the learned 
Judge held that the plaintiffs cannot be 
held entitled to have the removal of two 
slabs or ‘Devlis’ from the suit land, but 
the remaining 4 had to be removed. In 
the result, the learned Judge awarded 
on plaintiffs a decree in the following 
Tms:— 


“fest gen arr faers sfaardina 4 
ane eq Asa gan erate carat at ge carte 
Barer aR at ar Se a wea ga- 
afta geal deta ter 4. 3 aigar Ñ ater 
i fhe ea a a gas at at 
ae? adr der a È wits art deat 2 
a ti at fer ax ark we saa 
drs Garena ot Ds Aa mi XU ete TA RTA | 
Saar a Asad esq ane ae at wag 
fear at fH Tee at A as gua? diet È 
seat aaa fast a eerat gat sete tat À 
as dia da aqrasd adi at sie a aT | 
ada oft Sat area à adie ata E 
gradi St aA 9%-9-44 À aT. FUST FIAI 
IE 1 Say Tamed ar ATs! ardor ware 
ao & arent |” 


6. Agerieved by the decree of 
the learned trial Court both the parties 
went up in appeal to the court of the 
learned District Judge, Merta. The learn= 
ed District Judge by his judgment dated 
7-12-64 held: (1) that the plaintiffs were 
in possession of the suit land, (2) that 
two of the ‘Devlis’ were existing there 
for a period of more than 33 years. (3) 
that the Hindu public have a right of 
worshipping the ‘Devlis’.. Consequently 
the defendants had a right to go on the 


land occupied by the plaintiff for the 
purpose of worshipping the ‘Devlis’, (4) 
Further the learned Judge found that 


the 4 ‘Devlis’ which had been recently 
installed cannot be allowed to be kept 
on the suit land. The learned District 
Judge seems to have arrived at a half 
way house in disposing of the matter. 
In his own words:— 


“The plaintiffs will be entitled to 
get this suit Khancha on rent so that 
the shop-keeper could have his shop in 
the suit Khancha in the marketing hours 
and then if any body wanted to worship 
these Devlies he will do ‘so. This is the 
only finding which I was able to arrive 
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after careful consideration of the cir« 
cumstances and evidence that has been 
produced in this case and thereby both 
the parties will reconcile to the fact that 
they have got back the rights which 
they were exercising for so many years 
and thus the communal harmony will 
be maintained which is very essential 
specially in these days.” 


In the result, the learned Judge allowed 
the defendants’ appeal in part to the 
extent that after the shops are closed 
the appellants will have the right to 
worship the ‘Devlis’ if they wished and 
so the injumction granted by the learned 
Civil Judge ordering the defendants not 
to interfere in plaintiffs possession of 
the suit ‘Khancha’ shall apply only to 
the period while the shop on the suit 
"Khancha’ was being held and till the 
market was closed, The learned Judge 
further ordained that a judicial notice 
shall be taken of the period during 
which the shops were kept open accord- 
ing to the Shops and Commercial Esta- 
blishment Act passed by the Rajasthan 
Legislature, irrespective of the fact whe- 
ther the provisions thereof were applic- 
able to Merta City looking to the size 
of the population or not. The learned 
Judge further granted a mandatory in- 
junction in favour of the plaintiffs and 
against the defendants that either the 
defendants remove any four ‘Devlis’ 
from the suit ‘Khancha’ or if the defen~ 
dants fail to do so then the plaintiffs 
shall be entitled to remove them and 
the defendants were restrained from 
causing any interference in that work 
which would be done by the plaintiffs. 


7. In other words, the learned 
Judge dismissed the plaintiffs’ appeal and 
allowed the defendants’ appeal in part 
in the above terms. 


8. Aggrieved by the decree of the 
learned District Judge the plaintiffs 
have come in second appeal to this Court 
and the defendants have filed their cross- 
objections. 


9. In assailing the judgment and 
decree of the learned District Judge, 
learned counsel for the appellant has 
contended that the court below was in 
error in holding that the ‘Devlis’ were 
idols being worshipped by the Hindus 
during the relevant period. Learned 
counsel invited attention to the written 
statement filed by the defendants in 
which it was mot pleaded that the ‘Dev~ 
lis’ or the idols were being worshipped. 
Apart from this learned counsel sub- 
mitted that there was no satisfactory 
evidence for showing that these ‘Devlis’ 
had in fact been worshipped by the 
Hindus. As regards the statements of 
Kanhaiyalal and Bhanwarlal Tater, 
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learned counsel submitted that Kan- 
haiya Lal did not say that he had seen 
anyone performing the worship of the 
idols, As regards the statement of Bhan- 
warlal Tater, learned counsel argued 
that he had admitted that in the suit 
‘Khancha’ salt had been stored up for 
sale and, therefore, that went to show 
that the so-called idols could not bave 
been worshipped. Learned counsel stres< 
sed that the learned District Judge has 
not discussed the evidence in support of 
his conclusion and he has overlooked 
the fact that the witnesses were parti- 
san. Apart from this the Brahmins Sukh- 
ram Srimali Morji and Chawla Maharaj 
are alleged to have worshipped the 
‘Devlis’ from time to time, but submits 
learned counsel, that they had not been 
examined. The learned District Judge 
has according to learned counsel, pro~- 
ceeded on the so-called inherent probe- 
bilities of the case which were nothing 
but conjectures. Then learned counsel 
pointed out that who were the deities 
represented by these ‘Devlis’ had not 
been specified and on one slab there was 
the image of a donkey with some in- 
scription which went to show that it 
was not an idol meant for worship, but 
it only contained a kind of injunction 
for certain people not to undertake the 
obnoxious trade in tobacco. Learned 
counsel then submitted that there was 
no warrant for permitting daily ‘Puja’ 
in the night on the suit land when 
‘Puja’ had never been performed by any 
one in the past. Learned counsel further 
argued that there was no justification 
for reversing the decree of the trial 
Court for the mesne profits as the suit 
land had been held to be of the plain- 
tiffs, Finally, learned counsel argued that 
the defendants’ appeal before the learn- 
ed lower appellate Court was not pro- 
perly constituted as out of the 15 defen- 
dants only 9 had joined in the appeal. 


10. Learned counsel for the res- 


‘pondent tried to support the decree of 


the learned District Judge in so far as 
it. was against the plaintiff, but he 
sought to challenge it by his cross-objec- 
tions in so far as it went against the 
defendants. By way of a preliminary 
objection learned counsel submitted that 
neither the suit nor the appeal were 
maintainable, In the first place, accord- 
ing to him notice was not given to the 
Waqf Board. He even went to the length 
of arguing that the suit could not have 
been filed by the plaintiff. but it could 
have been done only by the Waqf Board. 
Then learned counsel submitted that in 
accordance with Section 72 of the Rajas- 
than Public Trusts Act, 1959, notice of 
the suit to the Devasthan Commissioner 
was obligatory and since this was not 
done in the trial Court the suit was not 
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maintainable. Then the other objection 
taken by the learned counsel was that 
the Municipal Board and the Govern- 
ment were necessary parties to the suit. 
Then the learned counsel attacked the 
findings of the courts below in so far as 
the ‘Devlis’ were held to be newly in- 
Stalled. He maintained that the place 
was of religious importance to 
Hindus and they had a right of Ten 
there. 

1. I may first deal with the 
question whether the suit could not have 
been filed by the plaintiffs without the 
sanction of the Rajasthan Waqf Board. 
I may read Section 55 of the Waqf Act, 
1954 on which reliance is placed: 


“S. 55. Institution of suits under 
Section 92 of the Code of Civil Proce- 
dure, 1908 :— 

(1) A suit to obtain any of the reliefs 
mentioned in Section 92 of the Code of 
Civil Procedure, 1908 (5 of 1908). relat- 
ing to any wakf, may, notwithstanding 
anything to the contrary contained in 
that section, be instituted by the Board 
without obtaining the consent referred 
to therein. 

(2) No suit to obtain any of the re- 
liefs referred to in Section 92 of the 
Code of Civil Procedure, 1908 (5 of 1908}, 
relating to any wakf shall be instituted 
by any person or authority other than 
the Board without the consent in writ- 
ing of the Board and for the institution 
of any such suit, it shall not be neces- 
sary to obtain the consent referred te 
notwithstanding _any- 


Provided that nothing in this sub- 
section shall apply in «relation to anv 
such suit against the Board.” 


According to the plain reading of the 
section the provisions of Section 92, Civil 
Procedure Code were modified so far as 
the consent of the Advocate-General 
for the suit was to be taken under Sec- 
tion 92, C. P. C. and instead of the con- 
sent from the Advocate-General consent 
of the Waqf Board was required, never- 
theless the suits for which sanction is 
required are such as are ‘specified in 
Section 92, Civil Procedure Code. Sec- 
tion 92, Civil Procedure Code, inter alia, 
lays down that in the case of any alleg- 
ed breach of any express or constructive 
trust created for public purposes of a 
charitable or religious nature, or where 
the direction of the court is deemed 
necessary for the administration of any 
such trust, the Advocate-General or two 
or more persons having an interest in 
the trust and having obtained the con- 
sent in writing of the Advocate-General, 
may institute a suit, whether conten- 
tious or not for obtaining a decree for: 
(a) removing any trustee; (b) appointing 
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a new trustee; (c) vesting any property 
in a trustee; (ce) giving certain direc- 
tions tọ a trustee as laid down in clause 
(ec); (d) directing accounts and inquiries; 
(e) declaring what proportion of the 
trust-property or of the interest therein 
shall be allocated to any particular ob- 
ject of the trust: (f) authorizing the 
whole or any part of the trust-property 
to be let, sold, mortgaged or exchanged; 
(2) settling a scheme; or (hb) granting 
such further or other relief as the na- 
ture of the case may require. This is, 
by mo means, a suit contemplated by 
Section 92, Civil Procedure Code. It is 
a suit by the Managing Committee of the 
mosque for seeking a relief of injunc- 
tion against certain alleged trespassers 
on the open piece of land which, ac- 
cording to the plaintiffs, belongs to the 
mosque. Therefore. Section 55 of the 
Waqf Act, 1954 does not debar the plain- 
tiffs from bringing a suit of the present 
kird. 

12. Learned counsel next submit- 
ted that according to Section 57 of the 
Waqf Act the Court was required to 
issue notice to the Board at the cost of 
the party instituting such suit or pro- 
ceeding and in the absence of this the 
suit could not have been continued by 
the plaintiffs. I may read Section 57: 

“S. 57. Notice of suits, ete, 
courts.— . 

(1) In every suit or proceeding re- 
lating to a title to wakf property or the 
right of a mutawalli, the court shall 


by 


issue notice to the Board at the cost of 


the party instituting such suit or pro- 
ceeding. 

(2) Whenever any wakf property is 
notified for sale in execution of a de- 
cree of a civil court or for the recovery 
of any revenue, cess, rates or taxes due 
to the Government or any local autho- 
rity, notice shall be given to the Board 
by the court, Collector or other person 
under whose order the sale ïs notified. 

(3) In the absence of a notice under 
sub-section (1), amy decree or order 
passed in the suit or proceeding shall be 
declared void, if the Board, within one 
month of its coming to know of such 
suit or proceeding, applies to the court 
in this behalf. 


(4) In the absence of a notice under 
sub-section (2), the sale shall be declar- 
ed void, if the Board, within one month 
of its coming to know of the sale, ap- 
plies in this behalf to the court or other 
authority under whose order the sale 
was held,” : 

13. It is true, sub-section (1) en< 
Joins a court to issue a notice to the 
Waqf Board at the cost of the party in- 
stituting the suit or proceeding relating 
to a title to wakf property or the right 
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of a Mutawalli, but the failure to issue 
any notice by the court by itself will 
not render the proceedings illegal. It is 
to be remembered that the Waqf Board 
is in-charge of the administration of 
Waqis in the State of Rajasthan and 
with a view to enabling it to discharge 
its functions properly the provision has 
been made for notice to the Waqf Board 
in a suit relating to a title to the Waaf 
property. This provision is made for the 
benefit of the Waqf Board or for that 
matter for the benefit of the Waaf itself. 
Sub-section (4) shows that if there is the 
total lack of notice to the Waqf Board 
in a proceeding which relates to any sale 
of Waqf property, such sale shall be de- 
elared void if the Board within one 
month of its coming to know of its sale 
applies to the court under whose autho- 
rity the sale was held. Sub-section (4) 
contemplates filing of an application by 
the Waqf Board and on the application 
of the Waqaf Board alone the sale of the 
property can be declared null and void. 
Therefore, it is clear that an alleged 
trespasser cannot be heard to say that 
for want of a notice to the Waqf Board 
the proceedings shall be rendered void. 
Therefore, there is no force in the ob- 
jection raised by learned counsel for the 
respondents in this behalf. However. I 
may pause to mention that when the 
appeal first came up for hearing before 
me on 4-11-71, I ordered that the notice 
of the appeal be given to the Waqf 
Board as also to the Devasthan Com- 
missioner, in-accoradnce with Section 72 
of the Rajasthan Public Trusts Act, 1959 
about which I am going to say in a mo- 
ment. Devasthan Commissioner has not 
chosen to enter appearance, but the 
Waqf Board has appeared through Shri 
Pyarelal, Advocate who has fully sup- 
ported learned counsel for the appellant. 
Indeed it was he who argued the appeal 
for most of the time. 


14, The next contention of the 
Jearned counsel for the respondent was 
that notice was required to be given by 
the trial Court to Devasthan Commis- 
sioner under Section 72 of the Rajasthan 
Public Trusts Act, 1959.: The Rajasthan 
Public Trusts Act, 1959 (Act No. 42 of 
1959) received the assent of the Presi- 
dent on the 22nd day of October, 1959. 
It came into force from 1-7-62 vide 
Government Notification No. F.3 F. (ID) 
Rev, (A)/59 dated 28-6-62, published in 
the Rajasthan Gazette, Part IV-C, dated _ 
98-6-62. It is noteworthy that the suit 
was instituted in the court of Civil 
Judge, Merta on 24-2-59. It was decided 
by the learned Civil Judge on 23-4-62. 
Thus, the Rajasthan Public Trusts Act, 
1959 having been made applicable from 
a date after the decision of the case by 
the learned Civil Judge, there could be 


ote 
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no question of the trial Court giving any 
notice of the proceedings to the Devas- 
than Commissioner. Apart from this 
Section 72 occurs in Chapter XIII of the 
Act. According to sub-section (3) of Sec- 
tion 1 of this Act Chapters I, II, II, and 
IV came into force at once and accord- 
ing to sub-section (4) of Section 1 Chap- 
ters V, VI. VII. VIII, IX and X were to 
come into force on such date and to 
apply therefrom in relation to such class 
or classes of public trusts as the State 
‘Government may by notification in the 
official Gazette specify and for the pur- 
pose of such application the State Gov- 
ernment may classify such publie trusts 
in the State on the basis of the income 
thereof or on the basis of the value of 
their total assets or on the basis of 
other financial factors and according to 
sub-section (7) of Section 1 Chapters 
XII and XIII of the Act shall commence 
to apply in relation to the provisions of 
each of the other chapters on the date 
on which such other chapter comes in= 
to force, Now the Government issued the 
notification on 28-6-62 in the Rajasthan 
Gazette Part-C dated 28-6-62 specifying 
that the Act shall be applicable to those 
trusts whose gross annual income is not 
less than Rs. 3,000/- or total valuation 
of assets is not less than Rs. 30,000/-. 
This provision was considered by me in 
a recent case, Jagannath v. Satya Narain, 
AIR 1973 Raj 13 and I held .‘that the 
provisions of the Act apply only to par- 
ticular kinds of public trusts namely, 
those whose annual income is Rs, 3.000/- 
or more or the valuation of the assets 
is not less than Rs. 30,000/- and the Act 
does not at all apply to such of the pub- 
lic trusts as do not satisfy the condition 
of valuation. In the present case the 
defendants had never asserted that this 
disputed strip of land satisfies this con- 
dition of valuation. As such notice t9 
the Devasthan Commissioner was not at 
all required to be given regarding the 
suit, Any way, when the matter was 
raised here a notice was given to the 
Devasthan Commissioner, but he has 
not entered appearance. In the circum- 
stances it cannot be held that the pro- 
ceedings suffer from any defect for want 
of notice to the Devas Commissioner. 
ate contention too is, therefore over- 
ruled. 


15. I may then deal with the 
question whether the appeal before the 
learned District Judge was not properly 
constituted because only 9 of the 15 de- 
fendants had filed the appeal and 6 of 
the remaining defendants were not îm- 
pleaded. Learned counsel for the appel- 
lants placed reliance on Kamala Prosad 
Sukul v. Chandra Nath Pramanik, AIR 
1928 Cal 180. Attar Singh v. Debï Sahai. 
AIR 1937 All 243, Mt. Jagdei v, Sampat 
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Dube.- AIR 1937 All 796 and Labhu Ram 
v. Ram Partap, AIR 1944 Lah 76 (FB). 


16. In AIR 1928 Cal 180 the suit 
was for possession with mesne profits 
against a large number of defendants 
who belonged to two classes namely, 
landlord-defendants and the tenant-de- 
fendants. The plaintiff contended that 
some of the defendants of the second 
class were not impleaded in appeal; 
three hed died and the fourth was not 
impleaded, It was in this context that 
the learned Judges observed that in an 
action for mesne profits against the tres“ 
passers while it is open to the plaintiff 
to proceed against one or some or all of 
Several of the trespassers at his own 
choice, once a decree has been obtained, 
it is the decree in its entirety that may 
be challenged on appeal and not other- 
wise, for so long as the decree 
against some remains a final and 
operative decree and not subiect to an 
appeal, even though it is not satisfied 
but is capable of execution. the plaintiff 
cannot proceed with the suit further and 
take an appeal as against the others. 


17. In AIR 1937 All 796. the 
facts were that the suit was brought by 
the plaintiff for possession of a fixe 
rate tenancy and for mesne profits. The 
tenancy belonged to one Sital Dube. On 
his death it devolved on his widow. 
After the widow’s death her deushter 
mortgaged the tenancy and subsequently 
sold the same. The plaintiff claimed the 
tenancy as reversioner of Sital Dubey. 
Some of the parties were left out in 
appeal. The learned Judge adverted to 
the provisions of Order 41, Rule 4, Civil 
Procedure Code and observed that Order 
41, Rule 4. C.P.C, is based on two consi- 
derations: firstly to give the appellate 
Court full power to do justice to all 
parties whether before it or not, and 
secondly to prevent contradictory deci~ 
sions in the matter in the same suit. He 
went on to say that in order to apply 
Rule 4 it is essential that the decree ap~ 
pealed from should have proceeded on 
a ground common to all the plaintiffs or 
defendants and whole case is gone into 
in the appellate court at the instance of 
the parties representing all the neces« 
sary contentions in the case. 

18. In the other case reported 
in the same Volume at page 243, the 
facts were that there was a joint decree 
in favour of the plaintiff and the defen~ 
dant No. 2. The other defendants wenf 
up in appeal but by oversight omitted 
to add defendant No. 2 as respondent in 
appeal against the plaintiffs. It was indi- 
cated that the remedy was by way of 
a fresh appeal with an application under 
Section 5, Limitation Act and the court 
had power to allow such appeal against 
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such defendant on sufficient cause and 
to try both appeals simultaneously. It 
was in this context that the learned 
Chief Justice observed that when the 
decree was against the plaintiff and one 
of the defendants jointly and the appeal 
was filed only against the plaintiff the 
defendant could not be joined as respon- 
dent after limitation. This case is not 
helpful for consideration of the present 
matter, 


19. In AIR 1944 Leh 76 (FB) the 
suit was filed on behalf of a Joint Hindu 
Family, The members were fighting 
cause in their individual rights and the 
learned Judges observed that the mana- 
ger in that event would not represent 
the whole family effectively. In that case 
the defendants who were the original 
parties to the suit were not impleaded 
in appeal by the other defendants till 
after the expiry of the period of limi- 
tation. An application under Order 41, 
Rule 20 was made and it was observed 
that this provision did not give a right 
to the appellant to make the application 
and it was in court’s discretion to add 
any party in appeal. 

20. In the present case, it is to 
be noted that the suit was filed against 
the 15 defendants not in their individual 
capacity but as representing the Hindus 
of Merta City under Order 1, Rule 8, 
C.P.C. The individual interests. of the 
defendants as such were not there. 
Therefore when the defendants were be- 
ing sued in a representative capacity and 
if six out of 15 defendants were left out 
then that would not be fatal to the 
maintainability of the appeal. In such a 
ease the court could very well resort to 
the provisions of Order 41. Rule 4, Civil 
Procedure Code. The appeal would yet 
be in the representative capacity for and 
on behalf of the Hindus of Merta City. 
I therefore, overrule this contention of 
the learned counsel for the appellants. 


21. Then I may deal with the 
question whether the Government and 
the Municipal Board, Merta City were 
necessary parties to the suit. Learned 
counsel for the respondents argued that 
the plaintiffs had not produced any title 
deeds for the disputed strip of land and 
their case was based on long possession. 
Therefore, the question of title could 
not be effectively adiudicated upon in 
the absence of the Government or the 
Municipal Board. Merta City. Now. it is 
true the plaintiffs have not produced any 
title deeds, but long possession may be 
evidence of title as well. A person who 
is in long possession of property can un- 
doubtedly maintain a suit to turn out a 
trespasser on the property, as it is the 
trespasser who is to show’a title better 
than that of the plaintiff, if the plain- 
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tiffs long possession ïs otherwise esta- 
blished. In the absence of the Govern- 
ment or the Municipal Board the decree 
may not be binding on them. but the 
defendants in the case cannot be heard 
to say that the suit cannot proceed 
without the Government or the Muni- 
cipal Board being made a party to the 
suit. I. therefore, do not find any force 
in this contention either, 


22. The other questions that fall 
for determination in the case are: (1) 
about the ownership and possession of 
the suit land, (2) whether there were 
‘Devlis’ standing on this disputed lands, 
if so, for what time and how many. (3) 
the next question would be what rights 
could be claimed by the defendants qua 
these ‘Devlis’ or stone slabs whatever 
they are and particularly whether the 
defendants can claim a right to go over 
the land for worshipping the ‘Devlis’ 
and, if so, how their visits are to be re- 
gulated. (4) whether the plaintiffs are 
entitled to any mesne profits, and if so, 
how much, (5) whether an injunction be 
issued against the defendants for not 
interfering with the proposed opening of 
the door in the mosque towards the suit 
land, and (6) finally. it will have to be . 
examined what relief would be appro- | 
priate. if at all. 


23. So far as any title deed fs 
concerned the plaintiffs have not pro- 
duced any document of title. However, 
the two courts below have concurrently 
held that the plaintiffs were in long pos- 
session of the suit land or ‘Khancha’, 
The plaintiffs have produced the rent 
notes Exs. 5, 7, 8, 9, 10, 11 and 12 which 
go to show that the plaintiffs have been 
enjoying this suit land as their own pro- 
perty and have been deriving rent there- 
from. Some of the rent notes are by 
Hindus. Apart from this there are the 
two resolutions of the Municipal Board, 
Merta City, Exs. 4 and 6 which again go 
to show that the suit land was in pos- 
session of the plaintiffs. No sufficient rea- 
son has been shown for not accepting 
this finding of fact in second appeal. The 
finding given by the learned District 
Judge on the question may be put in 
his own words:— 


“In this case both the parties are 
Muslims representing the Masjid as well 
as Hindus and so this question has some- 
how or other had taken a communal 
colour and so the witnesses who are pro- 
duced by one party have the tendency 
to support that party and in this way 
these witnesses produced by each of the 
party can be called partisan witnesses 
and under such circumstances it is the 
duty of the court to take a detached view 
of the circumstances of the case and 
arrive at the judgment on the inherent 
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probabilities which are present in the 
ease, and so looking to the evidenca 
that has been produced by the parties I 
come to this irresistible conclusion thaf 
the Khancha was only in the possession 
of the tenants of the plaintiffs who had 
used this Khancha for the purpose of shop 
till such time when the market was not 
enclosed and the articles of trade of 
the trader was not removed by him. The 
learned counsel for the defendants had 
argued that at either sides of the suit 
Khancha there are shops of Bankidass 
Moolraj and Bhanwarlal who have se- 
cured pattas from the Government and 
had the suit Khancha belonged to the 


‘plaintiffs? The plaintiffs must have got 


patta of this suit Khancha from the Gov- 
ernment. But the plaintiffs had admitted 
that they have not received yet the 
patta of the suit Khancha from the 
Government and by any stretch of ima~ 
gination it cannot be said that the plain” 
tiffs are the owners of this land mere 
on the strength of the rent notes which 
does not in any way bound to the de~ 
fendants. This contention of the learned 
counsel for the defendants would have 
forced, if it was taken by the Govern- 
ment. But here the Government is not 
a party and so far as defendants are 
concerned they are not entitled to raise 
this point because in comparison to them 
there is a evidence produced by ‘the 
plaintiffs in the shape of rent notes Ex. 
1 etc, and Ex. 4 and Ex. 6 resolution 
of the. Municipal Board which go to 
prove the possession of the suit Khan- 


' cha excluding the place where Devlies 


are situated and so it cannot be said 


that suit Khancha was not in the pos- 


session of the plaintiffs during the time 
when the shops are opened but of course 
the defendants had customary easement 
to worship the Devlies which will be 
discussed when I will take the point 
No. 2.” 
Learned counsel, however. underlines 
that the plaintiffs were found to be in 
possession of the suit ‘Khancha’ exclud- 
ing the place where ‘Devlis’ are situated. 
It is true, ‘Devlis’ have been found to 
be existing on the suit land. neverthe- 
less the land was in possession of the 
mosque and at best only some persons 
used to go over the suit land for the 
purpose of showing reverence to the 
‘Devlis’ which question I will be discus- 
sing in a moment. 

24. The next question is about 
the ‘Devlis’, at what time they were put 


. there and about their number. Accord~< 


fng to the plaintiffs, these were only 
stone slabs freshly put and they had 
no religious significance for the Hindus. 
On the other hand, learned counsel for 
the respondents attaches 
value to the existence of the ‘Devlis’ 
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which, according to him, were being 
worshipped by the Hindus. The couris 
below have concurrently found that two 
of the ‘Devlis’ were in existence for a 
long time, but 4 were introduced around 
1956 or after that. This is what ithe 
learned District Judge has found: 


“So there is definite variation In 
the pleading and proof of the plaintiffs 
and it has been established beyond any 
shadow of doubt that when the dispute 
of the suit Khancha was not in vogue 
there is a clear admission of the plain- 
tiffs, as have been discussed above and 
that shows the real state of affairs in 
the mind of the plaintiffs at that time 
and that was that they were not the 
ordinary useless slabs but were Devlis 
such as P.W. 1 Mohammed Mulla had 
admitted in his examination in chief that 
he had been nearly 18 years before two 
slabs which were instituted in the Khan- 
cha and in the cross-examination he had 
admitted that when this Khancha was 
given to Mool Raj at that time two Dev- 

es were present and he had also ad- 
mitted that whatever has been written 
in Ex. AA-1 might be correct. Now this 
Ex. A-1 is the document executed by 
Moolraj in favour of the members of 
the Managing Committee whereby Mool- 
raj had taken this Khancha from Manag- 
ing Committee and it is dated Smt. 1983 
Jeth Vadi Igharas and the witness P.W. 
1 Mohammed Mulla had acknowledged 
that when Moolraj occupied this Khan- 
cha at that time two Devlies were pre- 
sent and so it can be said without any 
fear of contradiction that two Dev- 
lies were in existence much’ before 
Smt. 1883. This witness was asked to 
make it clear as to what are the true 
facts by the learned counsel] for the 
plaintiff, because he had said in the exa- 
mination in chief that the slabs were 
there since 18 years and in the cross- 
examination he had said that when 
Moolraj have this Khancha from the 
Managing Committee two Devlies were 
there, the witness had replied that the 
Devlies were there in the Khancha since 
18 to 20 years and so the learned coun- 
sel for the plaintiff had submitted that 
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‘the witness had cleared his position and 


so this fact should only be taken into 
consideration that two Devlies were in 
existence since 18 years and the learned 
Civil Judge was also satisfied by the ex- 
planation of the witness and so this 
court too must accept this explanation.” 


25. The above passage leaves no 
room for doubt that two of the ‘Devlis’ 
were in existence for long and before 
any dispute had arisen between the par- 
ties but 4 ‘Devlis’ or slabs whatever 
they might be called, is a later develop- 
ment. This is a clear finding of fact 


330 Raj. [Prs, 25-29] 


based on evidence and in second appeal 
I am not prepared to go behind it as it 
is clearly supported by evidence on 
record, 


26. The next question is what is 
the significance of these ‘Devlis’. whe- 
ther the defendants have been able to 
establish that they had been visiting 
these ‘Devlis’ and worshipping them. 
‘Devlis’ are nothing but stone slabs with 
some images on them, They often con- 
tain inscriptions, There is evidence that 
one of the images was of a donkey with 
an inscription that the ‘Bawris’ shall not 
undertake trading in tobacco. Sometimes 
‘Devlis’ were nothing but edicts or in- 
junctions issued by a representative 
body of a caste or community for their 
own people and for posterity. Many 
times when a tenantry of a particular 
class would be annoyed with the Jagir- 
dar on account of his excesses that class 
of tenantry would leave the village al- 
together and while leaving put an in~ 
scription with the face of a donkey in- 
juncting their own people and their 
descendants from ever inhabiting that 
village. Such an injunction was known 
as “Gadotra” in the former State of 
Marwar. The idea in putting up the 
‘Devl? with the inscription was to per- 
petuate the injunction for the people of 
that class and their posterity. ; 


27. Then ‘Devlis’ are fixed for 
showing reverence to a hero who had 
sacrificed his life for a noble cause. This 
is well known and one can take judicial 
notice of it. In Mandore, which has his- 


torical importance, there are big ‘Devals’. 


which contain ‘Devlis’ 
there may be ‘Devlis’ 
which may contain the  figure-head ee 
some deity or Sun or Moon. ‘There is 

difference of opinion. in the Hindu Shas- 
tras about how an image is sanctified. 
Idol or image as such has no sacredness 
in it. For example, a person dealing in 
the sale of idols or images may have a 
number of them stored with him, but 
they do not, without anything more, 
acquire any sanctity. There is the cere- 
mony of installation of an image or 
idol and in many cases there may be 
‘J alyatra’ and that alone will make the 
idol or image representative of the deity 
or God which it is intended to represent 
and then it will acquire a personality 
of its own. However. this is not to say 
that a class of Hindus and particularly 
those rian from the lower strata would 
. not start showing reverence even to 
idols or images found at public places 
even without the idol or image having 
been sanctified according to the Shas- 
tras, As a unique example I may quote 
what happens to the statue of late Sir 
Partap Singh of Jodhpur which is in 


(monuments) 
therein, Then 
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front of the former Jodhpur Secretariat 
and now before the Collectorate. It is 
well known that late Maharaja was him~ 
self an Arya Samajist and never be~ 
lieved in idol worship and yet people 
drawn from certain class of Hindus 
show reverence to the statue and even 
make offerings or invoke his blessings, 
Likewise, in the Heroes Hall at Man- 
dore people show reverence to the ima 
ges or idols of Heroes. One cannot 
question the belief of a particular sec- 
tion or class of people on ground of ra~ 
tionalism and if one shows reverence to 
a particular slab of stone even that can- 
not be interfered with. On the roadside 
one often comes across just a slab of 
stone with vermillion on it and some 
Hindus particularly those drawn from 
the lower strata show reverence and 
worship it thinking it to be the repre- 
sentative of a particular deity or God. 
No particular shape fs needed for that 
stone. For some just a piece of stone 
may be considered to be the represen~ 
tative of ‘Bhairav’ or of some ‘Bhomia’ 
whose spirit may be believed to be very. 
much there residing in that piece of 
stone. As is well-known Hinduism is 
known by its tolerance and  catholicity 
and diverse beliefs lie in its fold. There 
is an opinion in the country that to 
start with Hinduism was no religion as 
such but those who came to live by the 
side of Indus also known as ‘Sindhu’ 


came to be known as Hindus. aq” bes 


came “&” in a of time and by the 
manner of spe 

28. Leaned “counsel for the ap- 
pellants as well as learned counsel for 
the Waqf Board argued with vehemence 
that there ïs variance between pleading 
and proof regarding the so-called right 
of worshipping these ‘Devlis’, Learned 
counsel pointed out that in the written 
statement it had mot been pleaded 
that any one was worshipping these 
‘Devlis’ and yet evidence was led by the 
defendants that the Hindus were wor 
shipping the ‘Devlis’ on the ceremonial 
occasions like Makar Sakranti and 
others. It may be mentioned that in the 
present case the trouble arose in 1956 
on the occasion of Makar Sakranti (14th 
January, 1956). However, it is notewor~ 
thy that in the written statement it has 
been averred that these ‘Devlis’ have 
religious significance and so also the in« 
scriptions and the people had been visit- 
ing them. Learned counsel for the res- . 
pondents, therefore, submitted that the 
written statement was comprehensive 
enough as the term ‘religious  signific- 
ance’ would comprise worshipping too. 


29. I may not accept the argu~ 
ment of the learned counsel in such 
wide terms. A thing having religious 





1973 
significance may not necessarily be wor- 
shipped. Religious significance may be 
there in a thing even without worship- 
ping it. It is well-known that an Arya 


Samajist would not be performing any. 


worship as such, nevertheless it cannot 
be gainsaid that the place; where he 
has his prayers or performs ‘Homa’ or 
where religious discourses may be held, 
will very much be a place of religious 
importance or significance, Indeed, the 
term ‘religious importance’ has a wider 
connotation than worship. One may have 
reverence for a thing or place religious- 
ly without actually worshipping it. One 
person may show reverence by worship- 
ping a thing yet another may show re- 
verence even without worshipping it. 
Then it has to be borne in mind that 
these were the pleadings drafted for a 
Muffasil court and should not be con- 
strued too strictly. One has to look to 
the gist or substance of the matter. So 
looked at it cannot be said that the 
lower courts should not have considered 
the evidence regarding worshipping of 
the idols. Issues Nos; 9 and 10 would 
cover the matter. 


30. In the circumstances I am of 
opinion that the status quo as it was 
before 1956 should remain and the new 
changes introduced thereafter should not 
be allowed, Therefore. I see no reason 
to disturb the conclusion of the learned 
District Judge on this point. The suit 
land should remain open as it is and 
the plaintiffs may let it out as they used 
to do, but no new door should be allow- 


ed to be opened on this land as ‘that 


would change the status quo. 


31. I may then consider the ques- 
tion whether mesne profits should have 
been allowed to the plaintiffs. The learn- 
ed Judge has given no good reason for 
not allowing mesne profits to the plain- 
tiffs. All that he has said is: 


“According to the defendants ‘ithe 
suit Khancha never belonged to the 
plaintiffs but it was found that it is not 
so and so considering all these facts and 
the circumstances of the case it could 
be said that both the parties were sail- 
ing in the same boat and so it would be 
better that the costs in this case would 
be made easy and the defendants will 
also be not charged for any mesne pro- 
fit and let us hope that the status quo 
which was in vogue previously will be 
strictly maintained.” 


The trial Court had allowed mesne pro- 
fits to the plaintifis and for disturbing 
its conclusion it was expected of the 
learned District Judge to have given 
cogent reasons, When the defendants 
had removed the tenant of the plaintiff 
f.e. Ismail Bharbhooja and thereafter 
the plaintiff could not have let in any 
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fresh tenant or bring back Ismail Bhar- 
bhooja, the defendants were liable for 
the mesne profits. The criterion for de- 
termining mesne profits is what rent the 
property could have normally fetched 
Since it has been found by the trial 
Court that Ismail Bharbhooja was paying 
Rs. 11/- as rent per month. this should 
have been the measure for awarding 
mesne profits. 


32. The last question is as to how 
the rights of the respective parties 
should be regulated. The two of the 
‘Devlis’ shall stand as they were and 
as the suit ‘Khancha’ was being utilised 
by .the mosque for earning rent, people 
should not visit the ‘Devlis’ during the 
shopping hours and here the court be- 
low has taken a reasonable view of the 
matter, If while the business of buying 
or selling is going on on the suit ‘Khan- 
cha’ any person were to visit the ‘Dev- 
lis’ that may create trouble and seeds 
of trouble which may assume enormity 
should mot be allowed to be sown. In- 
junction being a discretionary matter it 
is open to a court to specify in what 
terms injunction to meet a particular 
situation be issued. Therefore, the court 
below cannot be said to be in error if 
it forbade the defendants from visiting 
the two ‘Devlis’ during the shopping 
hours. They have been left free to visit 
the ‘Devlis’ for showing reverence. but 
if the defendants were to show rever- 
ence by creating a kind of noise than 
they shall avoid the time of the ‘Namaz’ 
in the mosque. 

33. The last question is as to 
which of the ‘Devlis’ are to be kept and 
which are to be removed. The lower 
courts were faced with the difficulty as 
to which of the ‘Devlis’ were existing 
from before 1956 and which had been 
newly introduced thereafter. There is no 
definite evidence. to come to a conclu- 
sion on this aspect of the case, but 
here the matter has been rightly left to 
the defendants to decide which of the 
4 ‘Devils’ they would like to remove. 
It is common knowledge that even when 
an idol is stolen from a temple. new 
idol is put in its place and the stolen 
One or which is desecrated or broken 
may be considered as discarded. There- 
fore, it has been rightly left to the de- 
fendants to remove such of the 4 slabs 
as they consider proper and they may 

them elsewhere, but the learned Dis- 
trict Judge was not right in ordering 
that if the defendants failed to remove 
4 of the ‘Devlis’ then the plaintiffs shall 


. remove them, If the defendants do not 


remove them then the execution court, 
if moved, will proceed to execute the 
decree according to law by -appointing 
a suitable person as Commissioner for 
the purpose, 
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34. In the result, therefore, I 
allow the appeal in part and modify the 


decree of the learned District Judge as. 


follows:— 

(1) that the defendants shall remove 
4 out of the 6 ‘Devlis’ and on their 
failure to do so the plaintiffs may have 
them removed through court, according 
to law; 

(2) that the defendants shall noé 
visit the ‘Devlis’ during shopping hours, 
but shall be free to visit them for show- 
ing reverence at other times though the 
defendants shall not make noise while 
showing reverence. during the time of 
‘Namaz’ in the mosque; 

(3) that the plaintiffs are entitled 
to have Rs. 11/- as mesne profits from 
the defendants from the date of the suit 
to the date of the decree in appeal. 


35. The cross-objections are dis- 
missed, 
36. The parties are left to bear 


their own costs throughout. 

37. Learned counsel for the ap- 
pellant and learned . counsel for the 
Waaf Board orally prayed for leave to 
appeal under Section 18 of the Rajas- 
than High Court Ordinance, 1949, but in 
the circumstances of the case I am not 
inclined to grant the leave which is ac- 
cordingly hereby refused. 


Appeal partly allowed. 
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Durgalal, Appellant v. Asharafilal 
(decd.) and others, Respondents. 


Civil Misc. Appeal No. 46 of 1970, 
D/- 7-5-1973, against order of K, S, 
Lodha, Dist. J.. Kotah, D/- 9-3-1970. 

Index Note :— (A) Civil P. C. (1908), 
Order 22, Rule 4 — Application to sub- 
stitute legal representatives — Contents. 

Brief Note :— (A) Application simply 
informing the death of defendant-respon~ 
dent and praying for grant of time to 
take mecessary steps to implead legal re- 
presentatives after finding out their 
names is no application for substitution. 
It must contain the names of legal re- 
presentatives. (Para 4) 

Index Note :— (B) Civil P. C. (1908), 
Order 22, Rules 3, 4 and 9 — Proceedings 
to bring legal representatives on record 
are distinct and seperate from proceed- 
ings to set aside abatement. 


_ Brief Note :— (B) The application for 
setting aside abatement requires mention 
in the application that the suit or appeal 
has abated and that on account of any 
sufficient reason the appellants. were 
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prevented from making the application 
for substitution of legal representatives 
of the deceased defendant or respondent 
within the prescribed time. AIR 1971 
Punj. & Har. 243, Dissented from; AIR 
1964 SC 215 and AIR 1930 Cal 422 and 
AIR 1963 Madh Pra 183, Relied on. 
(Para 5) 
Index Note :— (C) Civil P. C. (1908), 
Order 22, Rule 9 — “Sufficient cause” — 
Construction of. 


Brief Note :— (C) Where informa- 
tion about the respondents death was 
conveyed by his sons by post-card to the 
appellant and although the names of the 
sons were mentioned in the card, the ap- 
pellant took no steps for their substitu- 
tion nor was any sufficient reason point- 
ed out in the application to set aside 
abatement of appeal, the appellant de- 
served no indulgence for his time-barred 
application, AIR 1964 SC 215, Distins 
quished. (Para 7) 


Index Note :— (D) Civil P. C. (1908), 
Order 22, Rule 4 — Applicability to ap-< 
peal against preliminary decree. 


„ Brief Note:— (D) An appeal pre+ 
ferred against the preliminary decree re- 
mains subject to the provisions of O, 22, 
R. 4 and is not immune from abatement 
merely because the suit itself has become ` 
immune from abatement. The rights of 
a plaintiff obtaining preliminary decree 
become crystallised as the result of the 
decree and if they are challenged in ap- 
peal, the appeal will be governed by pro- 
cedure laid down in O. 22. R. 4 and will 
attract the consequences mentioned there- 
in if the provisions are not complied 
with. AIR 1963 Raj 245, Distinquished; 
1966 All LJ 298 & AIR 1947 Oudh 28 and 


-AIR 1951 Nag 434 and AIR 1962 Pat 285 


and AIR 1937 Sind 208, Relied on. 
(Para 8) 
Cases Keferred: Chronological Paras 
AIR 1971 Punj 243 = 1970 Cur LJ 
906, Bachanram v. Gram Pancha- 


yat Jonda 2, 5 
1966 All LJ 298 = 1966 All WR 

(HC) 504, Bageswarprasad v. 

Ramprakash 8 
AIR 1964 SC 215 = (1964) 3 SCR 

487. Union of India v. Ram- 

charan 5, 7 


AIR 1963 Madh Pra 183 = 1962 
Jab LJ 392, Kundanmal Uttam- 
chand v. Jwalaprasad 5 
AIR 1963 Raj 245 = 1963 Raj LW 
549, Pooranchand v. Shriram 
AIR 1962 Pat 285 = ILR 41 Pat 
181 (FB), Baijnath Ram v, Mt. 
Tunkowati Kuer 8 
AIR 1951 Nag 434 = 1951 Nag LJ 
550, Ramnath Kisanlal v. Ram 
Gopal Bhaulal 8 
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AIR 1947 Oudh 28 = ILR 21 Luck 
453, Kuni Behari Lal v. Ajodhia 


Prasad 
AIR 1937 Sind 208 = 30 Sind LR 
428, Dassumal Ramrakhiomal v. 
. Mahomed Bux Amirbaksh 8 
AIR 1930 Cal 422 = ILR 57 Cal ` 
148, Jankinath Singha Ray v. 


Nirodbaran Ray 5 
AIR 1928 Lah 746 =. 112 Ind Cas 5, 
Kirpa Ram v. Bhagat Chand 5 


AIR 1926 Lah 474 = 94 Ind Cas 
300, Ataur Rahman v. Mushkur- 


Unissa 5 
AIR 1924 Lah 424 = 74 Ind Cas 17, 
Badlu v. Mt. Naraini 5 


, N. M. Kasliwal and V. S. Dave, for 
Appellant; L. R. Mehta. for Respondents. 


JUDGMENT :— Asharafilal deceased 
and Narainlal filed a suit in the Court 
of Civil Judge, Bundi, against Durgalal, 
his sons Hiralal and Bhuvaneshwar and 
one Gapallal for redemption of mortgage 
of certain immovable property on pay- 
ment of. Rs. 3,280/-.and, in the alterna- 
tive, for the possession of the property. 
The learned Civil Judge by his judg- 
ment D/- 16-5-1962 passed a preliminary 
decree for redemption of mortgage in fav~ 
our of the plaintiffs on deposit of Rs. 3,280/-~ 
in Court within a month from the date of 
the preliminary decree, Aggrieved by 
the said decree, the defendants Durga- 
lal and his sons preferred an appeal in 
the Court of the District Judge, Kotah. 
During the pendency of the appeal, 
plaintiff Asharafilal died on 6-4-1966. The 
defendants on 19-4-1966 moved an appli- 
cation along with the post-card which 
they had received from the two sons of 
Asharafilal intimating the date of Ashara- 
filal’s death. It was mentioned in the 
application that Asharafilal had died on 
6-4-1966 and the defendant-appellants be 
given time for finding out the legal re- 
presentatives of the deceased and to 
take steps for their substitution. The 
learned District Judge on that applica- 
tion ordered that the hearing of the ap- 
peal be fixed on 14-7-1966 and in the 
meantime, the defendant-appellants may 
bring the legal representatives of de- 
ceased Asharafilal on record. No appli- 
cation was made for bringing the legal 
representatives of Asharafi Lal on record 
within 90 days of his death. The appeal 
therefore abated on the expiry of 90 
days: that is, on 6-7-1966. On 14-7-1966 
the defendant-appellant submitted an 
application with the prayer that the two 
sons of Asharafilal namely, Hariram and 
Dr. Shivram be brought on record. This 
application was opposed by Hariram and 
Dr. Shivram on the ground of limitation. 
The learned District Judge dismissed the 
application on 27-10-1966 as time-barred 
and dismissed the appeal as having 
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abated. The relevant portion of the 
order dated 27-10-1966 passed by the 
learned District Judge runs as under :— 

“Now it is an admitted position that 
Asharafilal, one of the respondent-plain-~ 
tiffs, died on 6-4-1966, This application 
being 90 days after his death is there+ 
fore clearly time-barred. That their 
earlier application dated 19-4-1966 for 
being allowed time to bring the legal 
representatives of Asharafilal on record 
without naming any of them cannot also 
extend the period of limitation. 

Hence this appeal abates against the 
iddeceased-respondent. Again as the inte+ 
rest of the deceased-respondent in these 
proceedings is joint and indivisible and 
cannot be separated from the rest of the 
respondents, it is also impossible to pro~ 
ceed with the appeal. 

Hence the appeal of Durgalal and 
others fails. No order is made as to 
costs.” 

The defendant Durgalal thereafter moved 
an application supported by his affidavit 
on 2-11-1966 for setting aside the abate- 
ment. The learned District Judge re- 
jected that application. The present ap- 
peal is directed against the order of the 
learned District Judge rejecting the ap- 
plication wa setting aside the abatement. 

N. M. Kasliwal, the learn- 
ed adepta for the defendant-appellant, 
has raised the following points before me 
in this appeal :— 

1. That the application dated 19-4~ 
1966 had been made within the period of- 
limitation of 90 days provided by Arti- 
cle 120 of the Limitation Act, 1963 and 
that application should have been treat~ 
ed by the learned District Judge as one 
for bringing on record the legal repre- 


‘sentatives of Asharafilal under Rule 4 


read with Rule 11 of Order 22, Civil P. C. 

2. That the application dated 14-7- 
1966 for impleading the legal representa 
tives of Asharafilal had been made while 
the period of limitation provided by 
Article 121 of the Limitation Act, 1963 
had not expired and that application 
should have been treated by the lower 
appellate Court as an application ‘for 
setting aside the abatement, Reliance 
has been placed on Bachanram v. Gram 
Panchayat Jonda, AIR 1971 Punj 243. 

3. That the lower Court has com» 
mitted an error in holding that the ap- 
pellant failed to show that he was pre- 
vented by sufficient cause from making 
in time the application for substitution 
of the legal representatives of deceased 
Asharafilal, and 


4. That after the preliminary decrees, 

R. 4, Civil P., C. 
do not apply to cases of death of the 
defendant or respondent and there can 
be no abatement of suit or appeal in such 
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a case. Reliance has been placed on 
Pooranchand v., Shriram, AIR 1963 Raj 
245. 


3. I have heard learned counsel 
_ffor the parties and, in my opinion, the 
decision of the learned District Judge is 
right. Rules 3 and 4 of Order 22, Civil 
P. C. lay down the procedure to be fol- 
lowed in case of death of one of several 
plaintiffs when the right to sue does not 
survive to the surviving plaintiffs alone 
or that of the sole plaintiff when the 
right to sue survives or of the death of 
one of several defendants or of sole de- 
fendant in similar circumstances. The 
procedure requires an application for the 
making of the legal representatives of 
the deceased plaintiff or defendant a 
party to the suit. The rules do not say 
who is to present the application, but 
ordinarily it is the plaintiff who presents 
the application as by abatement of the 
suit the defendant stands to gain. How- 
ever, an application is mecessary to be 
made for the purpose. If no such ap- 
plication is made within the time allow- 
ed by law, the suit abates so far as the 
deceased plaintiff is concerned or as 
against the deceased defendant. 


The effect of such an abatement on 
the suit of the surviving plaintiffs or the 
suit against the surviving defendants de- 
pends on various considerations inter alia 
whether the suit between the parties 
other than the deceased can be said to 
be properly constituted or can be said 
to include all necessary parties for the 
decision of the controversy before the 
Court. That question does not arise in 


the present case as it has been rightly © 


admitted that in the absence of the legal 
representatives of the deceased. the ap- 
peal before the learned District Judge 
could not have proceeded further and the 
abatement of appeal against Asharafilal 
would make the appeal infructuous 
against others also. Now, sub-rule (1) 
of Rule 9 of Order 22, Civil P. C. bars a 
fresh suit. The only remedy open there- 
after is to get the abatement of suit set 
aside under sub-rule (2) of Rule 9 of 
Order 22 and this he can do by making 


an application for that purpose within: 


time as prescribed under Article 121 of 
the Limitation Act, 1963. The Court will 
set aside the abatement if it is found 
that the applicant was prevented by any 
sufficient cause from continuing the suit. 
It may be mentioned that in view of 
Rule 11 of Order 22, the words ‘plaintiff’, 
‘defendant’ and ‘suit’ in Order 22 include 
‘appellant’, ‘respondent’ and ‘appeal’ res- 
pectively. 


4, The contention of Mr. Kasliwal 
fis that the application dated 19-4-1966 
should have been treated by the lower 
Court as an application for impleading 
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the legal representatives of deceased 
Asharafilal. In my opinion, that is whol- 
jy untenable, The application dated 19-4. 
1966 did not even mention the names of 
the legal representatives of deceased 
Asharafilal. There was also no prayer 
for substitution of the legal representa- 
tives of Asharafilal as a party to the ap- 

peal. The original application dated 
9-4-1966 is, of course, mot on the record 
as it is reported to have been weeded out 
but it is admitted before me that by that 
application the Court was merely inform- 
ed about the death of Asharafilal and the 
counsel for the defendants who present- 
ed that application simply prayed for 
grant of time to take necessary steps to 
implead the legal representatives of the 
deceased after finding out their names. 
How can such an application which even 
does not contain the names of the legal 
representatives of the deceased can be 
treated as an application for the sub- 
stitution of the legal representatives of 
the deceased, The first contention of 
Mr. Kasliwal has no merits and it is ac- 
cordingly rejected. 


5. The mext contention of Mr. 
Kasliwal is that the application dated 
14-7-1966 presented with a view to im- 
plead the legal representatives of Ashara- 
filal should have been treated by the 
lower Court as an application for setting 
aside the abatement which had auto- 
matically taken effect on the expiry of 
90 days allowed by Article 120 of the 
Limitation Act, 1963. In support of his 
contention, Mr. Kasliwal has relied upon 
Bachanram’s case, AIR 1971 Punj 243 
(supra) which had followed the earlier 
decisions reported in AIR 1928 Lah 746; 
AIR 1926 Lah 474 and AIR 1924 Lah 424. 
It was held in the above decisions that 
an application made to bring the legal 
representatives of the deceased on record 
after 90 days of the death may be trea- 
ted as an application to set aside the 
abatement under O. 22, R. 9, Civil P. C. 
In my opinion, the question whether an 
application for substitution can be trea- 
ted as an application for setting aside an 
abatement must be determined with refer- 
ence to the facts stated in the applica- 
tion for substitution. To my mind, 
there is no such Jaw which lays down 
that an application to bring on record 
the legal representatives of a deceased 
party if filed after 90 days must always 
be deemed to be an application to set 
aside the abatement. I therefore do not 
find myself in agreement with the deci- 
sion of the Punjab and Haryana High 
Court in Bachanram’s case, AIR 1971 
Punj 243 (supra) that an application 
made after the expiry of the period 
prescribed by law of limitation to bring 
on record the legal representatives 
should be treated as an application for 
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setting aside an abatement. A bare read- 
ing of Rules 3 and 4 and 9 of Order 22, 
Civil P. C. would show that the pro- 
ceedings to bring the legal representa- 
tives on record are distinct and separate 
from the proceedings to set aside the 
abatement. Sub-rule (2) of Rule 9 of 
Order 22 lays down that the plaintiff or 
the person claiming to be legal re- 
presentative of a deceased plaintiff may 
apply for an order to set aside the abate- 
ment and dismissal and if it is proved 
that he was prevented by any sufficient 
cause from continuing the suit the Court 
shall set aside the abatement or dismis- 
sal. Their Lordships of the Supreme 
Court in Union of India v. Ramcharan, 
AIR 1964 SC 215 while dealing with the 
question of abatement observed: 


“The consequence of abatement of 
suit against the defendant is that mo 
fresh suit can be brought on the same 
cause of action, Sub-rule (1) of Rule 9 
bars a fresh suit. The only remedy 
open to the plaintiff or the person claim- 
ing to be the legal representative of the 
deceased plaintiff is to get the abate- 
ment of the suit set aside and this he 
can do by making an application for 
that purpose within time. The Court 
will set aside the abatement if it is 
proved that the applicant was prevented 
by any sufficient cause from continuing 
the suit. This means that the applicant 
had to allege and establish facts, which, 
in the view of the Court, be a sufficient 
reason for his not making the applica- 
tion for bringing on record the legal re- 
presentatives of the deceased within 
time. If no such facts are alleged, none 
can be established and, in that case the 
Court cannot set aside the abatement of 
the suit unless the very circumstances of 
the case make it so obvious that the 
Court be in a position to hold that there 
was sufficient cause for the applicant’s 
mot continuing the suit by taking neces- 
sary steps within the period of limitation. 
It would thus appear that an application 
for setting. aside an abatement must con- 
tain allegations showing sufficient reason 
for not making the application for bring- 
ing on record the legal representatives 
of the deceased within time. In the 
present case, the appellants in their ap- 
plication dated 14-7-1966 simply stated 
that Asharafilal had died on 6-4-1966, 
that they came to know about the death 
of Asharafilal on. 12-4-1966. that an ap- 
plication was moved by them on 19-4- 
1966 intimating the Court about the 
death of Asharafilal and for allowing 
them time to bring on record the legal 
representatives of Asharafilal and that 
according to the information received by 
them. Hariram and Dr. Shivram are the 
heirs of Asharafilal who may be brought 
on record as respondents. The applica- 
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tion dated 14-7-1966 does not fulfil the 
essential requirements of an application 
for setting aside an abatement under 
Order 22, Rule 9, Civil P. C. There is 
no mention in the application that the 
appeal had abated and that on account 
of any sufficient reason the appellants 
were prevented from making the appli- 
cation for substitution of the legal re- 
presentatives of Asharafilal within time. 
The application dated 14-7-1966 cannot 
therefore be taken to be a proper appli- 
cation under Rule 9 of Order 22, Civil 
P. C. I am fortified in this view by the 
decisions reported in Janakinath Singha 
Ray v. Nirodbaran Ray, AIR 1930 Cal 
422 and Kundanmal Uttamchand v. 
Jwalaprasad, AIR 1963 Madh Pra 183. 


6. I now turn to the third point 
raised by Mr. Kasliwal. It is contended 
that the appellant Durgalal was prevent- 
ed by his illness from making an appli- 
cation for substitution of the legal re- 
presentatives of Asharafilal within time 
It is an admitted position that the ap- 
pellant Durgalal came to know on 12-4- 
1966 that Asharafilal had died on 6-4- 
1966. The appellant was entitled to 
move an application for substitution of 
the legal representatives of Asharafilal 
upto 6-7-1966 under Article 120 of the 
Limitation Act, 1963. The medical certi- 
ficate produced by appellant Durgalal 
shows that Durgalal was sick from 29-5- 
1966 to 30-6-1966. The medical certifi- 
cate does not show that Durgalal was 
sick after 6-4-1966. The application 
submitted by him on 14-7-1966 was con- 
tested by the respondents on the ground 
of limitation but ‘still the appellant 
Durgalal took no steps for making an ap- 
plication for setting aside the abatement 
till 2-11-1966. There is no allegation in 
the application dated 2-11-1966 that there 
was any Treason much less any sufficient 
reason for making the application for 
substitution of the legal representatives 
within the period of 90 days. There is 
also no allegation why the application 
for setting aside abatement was not filed 
earlier than 2-11-1966, The illness in 
the circumstances cannot be said to have 
prevented Durgalal from making an ap 
plication for substitution within time. 


7. The learned counsel next con- 
tended that the appellant Durgalal was 
misled by the order of the Court dated 
19-4-1966. It is urged that by the order 
dated 19-4-1966 the appellant Durgalal 
thought that the Court had granted time 
for making an application for substitu- 
tion of the legal representatives till 14-7- 
1966. This ground is equally without 
substance, The appellant Durgalal was 
represented by a counsel. The order 
dated 19-4-1966 clearly states that the 
appellant was to take steps for substitu 
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tion of legal representatives of deceased 
Asharafi Lal. before the next date of 
hearing, that is 14-7-1966. I do not think 
the order-sheet dated 19-4-1966 is in any 
way ambiguous so as to mislead the ap- 
pellant Durgalal. Mr. Kasliwal then 
contended that the expression ‘sufficient 
cause’ in Order 22, Rule 9, Civil P. C. 
should be liberally ‘construed because the 
question arises in conmection with the 
impleading of the legal representatives of 
the deceased-respondent. In this connec- 
tion, Mr. Kasliwal placed reliance on the 
decision of their Lordships of the Supreme 
Court in AIR 1964 SC 215 (supra). The 
relevant observations of their Lordships 
in this connection are as under :— 


“There is no question of construing 
the expression ‘sufficient cause’ liberally. 
either because the party in default is the 
Government or because the question 
arises in connection with the implead- 
ing of the legal representatives of the 
deceased respondent. The provisions of 
the Code are with a view to advance the 
cause of justice. Of course, the Court, 
in considering whether the appellant has 
established sufficient cause for his not 
continuing the suit in time or for not ap- 
plying for the setting aside of the abate~ 
ment within time, need not be over- 
strict in expecting such proof of the sug~ 
gested cause as it would accept for hold- 
ing certain fact established,, both be~ 
cause the question does not relate to the 
merits of the dispute between the par- 
ties and because if the abatement is set 
aside, the merits of the dispute can be 
determined while, if the abatement is 


not set aside, the appellant is deprived - 


of his proving his claim on account of 
his culpable negligence or lack of vigix 
lance. This however does not mean that 
the court should readily accept whatever 
the appellant alleges-to explain away 
his default. It has to scrutinize it and 
would be fully justified in considering 
the merits of the evidence led to esta~ 
blish the cause for the appellants de- 
fault in applying within time for the 
impleading of the legal representatives 
of the deceased or for setting aside the 
abatement.” (para 8). 

J do not think that these observations in 
any way advance the case of the appel- 
lant. In the present case. appellant 
Durgalal came to know as early as 12-4- 
66 that Asharafilal had died on 6-4-66. 
The information about the death of 
Asharafilal was conveyed by his sons 
who sent a post-card to appellant Durga- 
lal. It is admitted that the post-card 
contains the names of both the sons of 
Asharafilal. In spite of all that. the ap- 
pellant Durgalal took no steps for sub- 
stitution of the heirs of deceased Asha- 
rafilal within prescribed time of 90 days. 
No sufficient reason was pointed out by. 
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appellant Durgalal in the application for 
setting aside the abatement for not 
bringing on record the legal representa- 
tives within time, That shows that the 
appellant acted in a very careless man~ 
mer and is not entitled to any indulg- 
ence. 


8. The last ground urged by Mr. 
Kasliwal need not detain me any longer. 
The authority relied upon by Mr. Kasli- 
wal namely, AIR 1963 Raj 245 (supra) 
is not at all applicable as the question 
in that case was about the abatement of 
the suit after passing a preliminary de- 
cree. The present case relates to an 
appeal which was filed by the defen- 
dants against the preliminary decree 
passed by the trial Court. The argument 
of the learned counsel for the appellant 
against the applicability of Order 22, 
Rule 4, C.P.C. to the present case is 
that a suit does not abate after the pre- 
liminary decree has been passed therein 
and therefore the appeal against the 
preliminary decree would remain un~ 
affected by Order 22, Rule 4, C.P.C. and 
would not be subject to abatement. To 
my mind, this argument is patently un- 
tenable. „A similar question was raised 
in Bageshwarprasad v. Ramprakash, 
1966 All LJ 298 and it was held that 
while the suit keeps pending in the trial 
Court even after a preliminary decree is 
passed and is no longer subject to the 
provisions of Order 22, Rule 4, C.P.C., 
an appeal preferred against the prelimi- 
mary decree remains subject to the said 
provisions and is not immune from 
abatement merely because the suit, itself 
has become immune from abatement. 
The rights of a plaintiff obtaining a pre- 
liminary decree become crystallised as 
the result of the decree and if they are 
challenged in appeal, the appeal will be 
governed by the procedure laid down in 
Order 22, Rule 4 and will attract the 
consequences mentioned therein if its 
provisions are not complied with. This 
question was also discussed at length by 
the Patna High Court in Baijnath Ram 
v. Mt. Tunkowati Kuer, AIR 1962 Pat 
285 (FB). which sets at rest the con- 
flicting decisions on the question in that 
High Court. The Patna High Court laid 
down the law in the following terms: 


“The correct view appears to be 
that where there is an appeal from a 
decree, preliminary or final. and during 
the pendency of the appeal one of the 
appellants or respondents dies and the 
right to sue does not survive to the re- 
maining appellants or against the re- 
maining respondents, then Rule 3 or 4, 
as the case may be, applied and not 
Rule 10, and the appeal will abate if 
the legal representatives are not brought 
on the record, within the time limited 
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by law as, provided in sub-rule (2) of 


Rule 3 and sub-rule (3) of Rule 4.” 
The same view was taken in Dassumal 


Ramrakhiomal v, Mahomed Bux Amir-. 


baksh, AIR 1937 Sind 208; Kunjbeharilal 
y. Adjodhia Prasad, AIR 1947 Qudh 28 
and Ramnath Kisanlal. v. Ram Gopal 
Bhaulal, AIR .1951 Nag 434. There is 
thus no substance in the argument that 
the provisions of Order 22, Rule 4 do 
mot apply to the present case. It has 
already been noted that there is no ex- 
planation why the i 
even after he had come to know about 
the death of Asharafilal did not move an 
application for setting aside the abate- 
ment till 2-11-66. There is also no doubt 
that having regard to the nature of the 
suit and the preliminary decree passed 


-in favour. of the respondents, the appeal! 


could not have proceeded against the 
surviving respondents alone. The learned 
District Judge im the circumstances 
rightly dismissed the appeal as 
abated. 


9. There is mo force in this ap- 
peal and it is hereby dismissed, I make 
mo order as to costs. 


having 


Appeal dismissed. 
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Umrao Mal, Appellant v. Heera ‘Lal, 
Respondent- 

Civil Second Appl. No. 116 of 1973, 
D/- 5-4-1973, against judgment of R, S. 
Verma, Addl. Dist. J.. Alwar, D/- 9-2- 
1973. . 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), S. 106 — Manufactur- 
ing purpose — Purpose not exclusively 
for manufacture — Fifteen days’ notice 
held sufficient, 


Brief Note-— (A) If the purpose is 
net exclusively a manufacturing purpose, 


or in the circumstances cannot be said . 


te be dominantly a manufacturing pur- 
pose, then six months’ notice is not re- 
quired; because in that event the case 
would fall under the second part of 
S. 106 and not under the first part. 
Where the case was one of letting. out 
the premises for a multiple purpose 
which could be manufacturing. residen- 
tlal or any other like the carrying on of 
a trade, and there was no exclusive pur- 
pose of manufacturing involved in the 
lease and the rent that was settled right 
from the beginning was the monthly 
rent, the lease could not be said to be 
one which falls under the first part of 
Section 106, Therefore the notice of 15 
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days of termination of the tenancy given 
by the. landlord was not invalid. 
_ (Paras 20, 23, 24) 
Index Note:— (B) Transfer of Pro- 
penty Act (1882), S. 106 — Manufactur- 
ing purpose — Fixing of fodder-cutting 
machine — No manufacturing purpose. 


Brief Note:— (B) So far as the fod- 
der-cutting machine is concerned, what 
really happens is that the stalks of fod- 
der are cut with the help of the machine 
into pieces of smaller size or cut into 
chaff so that they may become readily 
marketable or easily eatable by the 
cattle, It does not result in transforma- 
tion or in the change of the goods as 
they were originally existing. In fact, 
there is no material change. (Para 21) 


Index Note:— (C) Transfer of Pro-` 
perty Act (1882), S. 106 — Manufactur- 
ing purpose — Putting up flour mill 
whether manufacturing purpose. 

Brief Note:— (C) There is no trans- 
formation so far as the chemical compo- 
sition of the grain is concerned when it 
is turned into flour, But though flour is 
mo doubt a derivative of foodgrains yet 
grain and flour are commercially differ- 
ent and distinct commodities. Therefore, 
when on account of the mechanical pro- 
cess which the persons operating the 
flour mill employs, the grain is ground 
into ‘flour, it would be “manufacture” 
within the meaning of Section 106. AIR 
1966 All 541 and AIR 1965 All 187, Re- 
lied on. f (Para 22-A) 


Cases Referred: ChrSnological Paras 
AIR 1973 SC 425 = (1972) 2 SCWR 

613, Allenbury Engineers (Pvt.) 

Ltd. v. Shri Ram Krishna Dalmia 23 
AIR 1970 SC 839 = 1970 Ren CJ 

273. C. Mackertich v, Steuart & 


Co. Ltd. 23 
AIR 1965 All 187 = 1966 All LJ 
358, Beharilal v. Chandrawati 22 


AIR 1965 All 187. = 1964 All LJ 
ae Balwant Singh v. L. Murari- j 
Ja: 2 


C. L. Agarwal and L., M. Lodha, for 
Appellant; D. P. Gupta and S. K. Ke~ 
shote. for Respondent. 


JUDGMENT :— This is a defen- 
dant’s second appeal arising out of a 
suit for ejectment from certain premises 
known as a ‘Nohra’ situated in the town 
of Alwar. 


2. According to the plaintiff-res- 
pondent the suit Nohra including the 
constructions thereon originally belong~ 
ed to the State of Rajesthan. The pre- 
mises were let out to the defendant- 
appellant for residence for a period of 
ten years, on a monthly rent of Rs, 14.50, 
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On 15th April, 1964 the suit premises 
were purchased by the plaintiff. There- 
after he served the tenant with a notice 
on 6th June, 1966‘ and terminated the 
tenancy. The plaintiff filed the suit for 
ejectment, inter alia, on the ground of 
bona fide reasonable necessity. He aver- 
red that he wanted to construct a go- 
down and also was desirous of putting 
up a mill for the manufacture of sugar, 
oil and ‘dal’. It was also averred that 
the defendant tenant had cut certain 
trees standing on the premises. and thus 
had damaged the property.. The decree 
of arrears of rent amounting to Rs. 43.50 
was also prayed for. 

2-A. 
suit. It was admitted that the suit Nohra 
originally belonged to the State of Rajas- 
than and the same had been subsequently 
sold to the plaintiff. It was also admit- 
ted that the premises were let out by 
the State-to the defendant on a monthly 
rent of Rs. 14.50. It was, however, as- 
serted that the premises had been let 
out to the defendant for a manufacturing 
purpose and the defendant had put up 
a chaff-cutting machine on the land, It 
was denied that the plaintiff wanted 
the suit premises for his bona fide per- 
sonal necessity. The cutting of the trees 
was also denied. The receipt of notice 
for termination of the tenancy was ad- 
mitted but it was stated that the notice 
was not valid. in that, a six-month 
notice for terminating the lease was re- 
quired to be given. According to the 
defendant the plaintiff had an ulterior 
motive in seeking the ejectment of the 
defendant as he wanted to enhance. the 
rent. 


3. The learned Additional Munsif 
Magistrate No. 2, Alwar before whom 
the suit was filed framed a number of 
issues. He held that the plaintiff requir 


ed the suit premises for his bona fide. 


reasonable necessity. He however did 
not accept the plaintiff's plea that the 
defendant had materially damaged the 
suit premises. Further, 
notice for termination of the tenancy to 
be valid. In the result he decreed the 
plaintiff's suit for ejectment. 


4. Aggrieved by the decree of the 
learned Additional Munsif Magistrate 
the defendant went in appeal to the 
court of the Additional District Judge, 
Alwar but without any success. 


5. It is in these circumstances 
that the defendant tenant has come in 
second appeal to this Court. 


6. The appeal was admitted on 
22nd February, 1973. The notice for the 
stay application was also issued, The 
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The defendant contested the’ 


he held the: 


ALR, 


stay application came up for orders on 
9th March, 1973. Since there was. only 
one contention as to whether the notice 
that was issued for terminating the ten- 
ancy was- valid in the circumstances of 
the case. on the request of the parties 
both the stay application and the appeal 
were ordered to be taken up together. 


7. The learned counsel for the 
appellant contends that the dominant 
purpose of the lease was a manufactur- 
ing one. According to Section 106 of the 


Transfer of Property Act, six months’ 


notice was, therefore, required to be 
abs to the tenant for terminating the 
ease 


8. The learned counsel for the 
respondent contests the stand. He raises - 
a two-fold contention. Firstly, according 
to him the tenancy being for a fixed 
period of ten years and the period hav~ 
ing expired long back in 1960, no notice 
was required to be given for terminat- 
ing the lease as the defendant was con- 
tinuing on the premises as a statutory 
tenant on account of the protection 
under Section 13 of the Rajasthan Pre~ 
mises (Control of Rent and Eviction) 
Act, 1950 (hereinafter referred to as the © 
‘Act’). In the second place it was argu~ 
ed that the lease was, if at all, both for 
residential as well as manufacturing 
purposes and in such a case the tenancy 
could be taken to be only a monthly 
tenancy terminable on fifteen days’ 
notice. Both the learned counsel invited 
attention to a number of cases, the more 
important of which will be referred to 
te the course of the discussion that fol- 
lows. 


9. I will first read relevant pro- 
visions of the Transfer of Property Act. 
Section 106 provides-: 


‘In the absence of a contract or 
local law or usage to the contrary, a 
lease of immovable property for agri- 
cultural or manufacturing purposes shall 
be deemed to be a lease from 


year to year; terminable on the 
part of either lessor, or. lessee, 
by six months’ motice ‘expiring 


with the end of a year of the tenency; 
and a lease of immovable property for 
any other purpose shall be deemed to 
be a lease from month to month, termi~ 
nable, on the part of either lessor or 
lessee. by fifteen days’ notice expiring 
with the end of a month of the tenancy. 


- Every notice under this section must 
be in writing signed by or on behalf of 
the person giving it, and either be senf 
by post to the party who is intended to 
be bound by it or be tendered or deli- 
vered personally to such party, or to 


MA 


1973 


one of his family or servants at his resi- 
dence, or (if such tender or delivery is 
not practicable) affixed to a conspicuous 
part of the property.” 


10. Section 107 provides as to 
how the leases of immoveable property 
from year to year or for any term! 
exceeding one year are to be made. It 
Jays down that a lease of immovable 
property from year to year, or for any 
term exceeding one year or reserving 
a yearly rent. can be made only by a 
registered instrument, All other leases 
of immoveable property may be made 
either by a registered instrument or by 
oral agreement accompanied by delivery 
of possession. 


11. Section 116 may also be 
read. It lays down what is holding over. 
It provides that if a lessee or underles- 
see of property remains in possession 
thereof after the determination of the 
lease granted to the lessee, and the les- 
sor or his legal representative accepts 
rent from the lessee or underlessee, or 
otherwise assents to his continuing in 
possession, the lease is, in the absence 
of an agreement to the contrary, renew- 
ed from year to year. or from month to 
month, according to the purpose for 
which the property is leased, as speci- 
fied in Section 106. 


12. I may first proceed to consi- 
der as to whether this was a lease for 
a fixed period of ten years as contended. 
It appears that the property was leased 
out as a result of public auction. The 
conditions of the auction are contained 
in document Ex. A-t which is an admit- 
ted document. It is laid down therein 
that repairs would be made by the ten- 
ant and he will have to spend at least 
Rs. 200/- for it. Further, he was requir- 
ed to submit an account thereof. Then, 
it was provided that for the period of 
ten years, in one lump sum the tenant 
will have to spend Rs. 300/- over the re- 
pairs so that the property may not dete- 
tiorate. Then, there are certain condi- 
tions about the upkeep of trees standing 
on the land. The period of lease is men- 
tioned as ten years. 


13. It is common ground that no 
lease deed was executed by the Govern- 
ment though the possession of the pro- 
perty was delivered to the tenant and 
he started paying rent as agreed and the 
Government were accepting the same. 
The document Ex. A-1 is dated 16th 
November, 1950 and it is also admitted 
that this period of ten years ended in 
November, 1960. Since there was no re- 
gistered deed and not even a written 
lease deed as is required under Art. 299 
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of the Constitution, the appellant cannot 
be held to be a tenant for a fixed term 
and his possession from the beginning 
will be that of a tenant from month to 
month, or year to year as the case may 
be, about which I will be saying a little 
later. Therefore. there is no force in 
the contention of the learned counsel for 
the respondent that no notice for deter- 
mination of lease was required to be 
given- 


14. Apart from this, even after 
the expiry of the period of ten years 
the rent was being accepted by the Gov- 
ernment and therefore the possession of 
the appellant was that of a tenant hold- 
ing over within the meaning of Section 
116 of the Transfer of Property Act. 
Therefore, the notice for determining 
the lease was required to be given. 


15. The only question is whether 
the notice had to be given to the ten- 
ant on the footing that the lease being 
for a manufacturing purpose could be 
determined only by a six months’ notice 
or it was otherwise than for a manufac- 
turing purpose, so that it could be de- 
termined by the notice as was given in 
the case, The notice is Ex. 7. It is dated 
6th June, 1966. The tenant had been 
called upon to vacate the premises by 
31st July. 1967 or from such date which 
he thought that the month of tenancy 
would expire- 


16. There is no dispute that 
the defendant kas a flour mill and the 
fodder-cutting machine installed on the 
premises. While the learned counsel for 
the defendant-appellant argued that the 
land was taken on rent right from the 
beginning for a manufacturing purpose 
the learned counsel for the respondent 
contends that there was no such pur- 
pose manifested in the beginning as 
there was no lease deed giving expres- 
sion to such a purpose, In the alterna- 
tive, he argued that even if by putting 
up the flour mill and a fodder-cutting 
machine the land can be said to have 
been used for a manufacturing purpose 
within the knowledge of the landlord 
the purpose cannot be said to be ex- 
clusively a manufacturing purpose or 
dominantly a manufacturing purpose for 
that matter. The learned counsel in- 
vites attention to the pleadings of the 
parties. He submits that the premises 
were let out admittedly for a residential 
purpose and the tenant should not be 
heard to say that they were let exclu- 
sively for a manufacturing purpose, 

I may read paragraphs 1 and 2 of 
the plaint and the corresponding paras 1 
and 2 of the written statement in juxta- 
position, 
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1y. Im para 1 of the plaint the 
plaintiff has clearly averred that the 
‘ohra’ was taken for a residential pur- 
pose for a period of ten years. Para No. 
1 of the plaint has been admitted. This 
means that there was a house of the 
plaintiff and it had certain ‘Kotries’ on 
the ground floor and certain other 
apartments on the first floor. 


18. Reading of para 2 of the writ- 
ten statement shows that the defendant 
had no doubt denied that the premises 
were not exclusively for the residential 
purposes but they were so taken for set- 
ting up a factory, putting up a fodder- 
cutting machine, establishing a floor mill 
and oil factory. . 


19. Thus, there is no gainsaying 


-the fact that thé premises were taken . 


both for residential as well as for manu- 
facturing purposes. 

20. Now. if the purpose is not 
exclusively a manufacturing purpose, or 
- lin the circumstances cannot be ‘said to 
be dominantly a manufacturing purpose, 
then six months’ notice is’not required; 
because in that event the case would 


3 ag fe Saat dae 8 Sa 
adi 2 ae Raa & fu ata 
feared ry ae adt fear 
WMH, Aig Bear Feat set, 
Slat Was at aata, ie farara 
Gl Bia IMs Sa & fay 
aie Parad Ruy ae fan 
r ar eee Pa ae eft 
ole a Rearend Gara gee’, 
fall under the second part of Section 106 
of the Transfer of Property Act and not 
under the first part. Therefore, there has 
been much debate by the learned coun- 
sel on either side whether the purpose 


was exclusively a manufacturing one or 
a mixed purpose which was dominantly 


-a -manufacturing one or it was of such 


a character where it could not be said 
that the purpose was dominantly a 
manufacturing one. The learned counsel 
have tried to support their contentions 
by a number of authorities as already 
observed. 


a1. However, I may first dispose 
of the question whether the setting up 
9f a fodder-cutting machine or a flour 
mill would constitute a manufacturing 
purpose. Now. so far as the fodder-cut- 
ting machine is concerned what really 
happens is that the stalks of fodder are 
cut with the help of the machine into 
pieces of smaller size or eut into chaff 
so that they may become readily market- 
able or easily eatable by the cattle. Iti- 
does not result in transformation or in 
the change of the goods as they were 


~ 
7- 


ge 


1973 


originally existing. In fact, there is mo 
material change. 


22. It is true the phrase “manu- 
facturing purpose” as used in Section 106 
is to be taken in its popular sense and 
it means the making of articles of trade 
and commerce by means of machinery. 
Whether a particular process or activity 
results in manufacturing of goods will 
depend, by and large. on the mature of 


“the goods, 


- 22-A. Now, the second question 
here is whether the grinding of grain or 
corn into flour by: a mechanical process 
would result in the manufacturing of the 
flour as such. Now, there is no trans- 
formation so far as the chemical compo- 
sition of the grain is concerned when it 
is turned into flour. One may mot find 
any significant change in the properties 
of the goods either but from the point 
of view of trade and commerce the com~ 
modity is understood im a different sense, 
that is. what is flour is not grain and 
vice versa. If one goes to a dealer and 
asks for grain he would not give him 
flour or vice versa. Though flour is no 
doubt a derivative of foodgrains yet grain 
and flour are commercially different and 
distinct commodities. Therefore, when 
on account of the mechanical process that 
the persons operating the flour mill, em- 
iploys, the grain is ground into flour it 
would be “manufacture” within the 


meaning of Section 106 of the Transfer 


of Property Act. 


The case cited by the learned coun 
sel for the appellant Behari Lal v. Smt. 


Chandrawati, AIR 1966 All 541 fortifies . 


me in holding so. There is another case 
of the same High Court reported as Bal- 
want Singh v, L.' Murari Lal, AIR 1965 
All 187 which relates to the splitting of 
pulses into ‘dal’ by a mechanical process. 
This was also held to be a manufacture 
and the lease taken for the establishment 
of a “Dal Mill” was taken to be a manu- 
facturing purpose, It is not unknown 
that in the modern era there are quite 
big flour mills employing quite a large 
number of labourers and technicians. A 
flour mill may be a big .or a smal] one 
but to my mind the grinding of food- 
grains into flour by substantially a 
mechanical process would be a manu~ 


facturing within the meaning of Sec- 


tion 106 of the Transfer of Property Act. 
The learned counsel for the respondent 
referred me to a mumber of cases but 
they were not to the point and I need 
not encumber this judgment by atin; 
them. : 
23. The more important question 
and a difficult one too is to determine 
whether the purpose for which the pre- 
mises were taken was a manufacturing 
purpose. There is no written deed evi- 
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dencing it as already observed. It does, 
however, appear from Exhibit A-3 that 
originally the defendant had an idea of 
establishing an oil mill and it was for 
that purpose that he made an applica- 
tion for letting out the premises to him. 
Subsequently, however, the Government 
resorted to the procedure of a public auc- 
tion for letting out the premises on rent 
but in the conditions of the lease no pur- 
pose was specified. Then, there was no 
indenture to evidence the lease as already 
observed, In the circumstances it can~ 
not be predicated with any assurance 
that the Government wanted to let out 
the premises for a manufacturing pur- 
pose only. It is true a particular purpose 
may not have been intended in the be- 
ginning but if subsequently land has 
been used for a manufacturing purpose to 
the knowledge of the landlord and he 
has been accepting the rent then too, 
from the subsequent conduct of the par- 
ties it can be inferred that the lease was 
for a manufacturing purpose. 


_ in the present case, while in the bo- 
ginning ‘the land cannot be said to have 
been let out for a manufacturing pur- 
pose as such, the subsequent events go 
to show that the land was inter alia be- 
ing used for a manufacturing purpose so 
far as the flour mill was concerned. There 
was no evidence regarding the property 
being used for an oil mill which was the 
purpose indicated in the application made 
by the defendant in the year 1950. The 
case is one of letting out the premises 
for a multiple purpose which could be 
manufacturing, residential or any other 
like the carrying on of a trade. So far as 
the present premises are concerned thc. 
purpose as a-result of the subsequent be- 
haviour of the parties turned out to be 
(1) establishment of a flour mill which 
is @ manufacturing purpose, (2) putting 
up of a chaff cutting machine which is a 
non-manutfacturing purpose as I have al- 
ready indicated and (3) for residential 
purposes’ as admittedly there is a house 
which is used for residential purposes. 
The flour mill is in a tin shed separated 
from the main house. Apart from this, 
as I have already extracted from para 1 
of the plaint the Nohra is quite a big one, 
141 ft. 3 inches East-West and 161 ft. 3 
inches North-South. The flour ‘mill oc- 
cupies a very small area out of this big 
Nohra let out to the defendant. 


It is in this context that I have to 
consider whether the purpose of the 
lease was dominantly a manufacturing 
one. In C. Mackertich v. Steuart & Ca. 
Ltd. ATR 1970 SC 839 the facts were 
that the premises were let out to a firm 
carrying on business as coach builders 
under a registered lease. The object of 
the company was to carry on trade and 
business of coach and carriage builders 
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and to buy, sell, import, manufacture, re- 
pair, let on hire and otherwise deal in 
carriages and vehicles of every descrip- 
tion. The lessor was treating the com- 
pany as a monthly tenant. Their Lord- 
ships observed that it was for the com- 
pany to prove that the lease was domi- 
nantly for a manufacturing purpose and 
when this was not done the tenancy 
will have to be taken as monthly and 
terminable by 15 days’ notice. It may be 
observed that the fate of the appeal be- 
fore their Lordships turned on the appre- 
ciation of the facts and circumstances of 
the case. Their Lordships have, however, 
made observations regarding the question 
whether under Section 106 of the Trans- 
fer of Property Act the test was exclu- 
siveness of the manufacturing purpose 
for applying for presumption under Sec- 
tion 106 of the Transfer of Property Act. 


In Allenbury Engineers Pvt. Ltd. v. 
Shri Ram Krishna Dalmia, AIR 1973 SC 
425 their Lordships considered the ques- 
tion and brought in the doctrine of ex- 
clusive and dominant character. of the 
manufacturing purpose. In that case. on 
the premises the repairing or recondi~ 
tioning of the vehicles was being done. 
Some spare parts were also being manu- 
factured. The land was used for keep- 
ing automobiles, jeeps. etc. which were 
in a damaged condition and they were 
sold after some repairs. Their Lordships 
observed that even though some spare 
parts were being manufactured for re- 
pairing or reconditioning the vehicles. the 
dominant purpose of the lease would still 
have to be regarded as one for storage 
and re-sale of the vehicles and not for 
manufacturing purposes. Their Lord- 
ships added that manufacturing of spare 
parts would be merely incidental to the 
main purpose of disposal of the vehicles 
as without repairing or reconditioning 
them, such disposal could hardly have 
been possible. Their Lordships also laid 
down. as to what are the implications of 
the term “manufacture” within the mean- 
ing of Section 106 of the Transfer of Pro- 
perty Act Their Lordships observed: 


“The burden of proving that the 
Jease was for manufacturing purposes, 
must for the purposes of Section 106, lie 
on the party who claims it to be so. That 
. burden is to establish that the exclusive 
or at least the dominant purpose of the 
lease was the manufacturing purpose. The 
expression ‘manufacturing purposes’ in 
S. 106 is used in its popular and dic- 
tionary meaning, the Transfer of Pro- 
perty Act not having applied any dic- 
tionary of its own for that expression, 
The word ‘manufacture’ implies a change, 
but a mere change in the material is not 
manufacture. There must be such a 
transformation that a new and different 
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article must emerge having a distinc- 
tive name, character or use.” - 

24. Now, in the present case there 
is no exclusive purpose of manufacturing 
involved in the lease. Can one say un- 
hesitatingly in the circumstances that 
the dominant purpose of the lease was 
that of manufacturing? There are two 
other competing purposes as already 
noticed. One is of residence and the 
other is of the running of the chaff cut-|- 
ting machine. The flour mill is under a 
tin shed separated from the main block}. 
and. the area of the tenanted premises 
including the land is quite big in .com- 
parison to the area that the flour mill 
occupies, Then, it is also a relevant con- 
sideration that the rent that was settled 
right from the beginning was the month- 
ly rent though I am far from suggesting 
that thatalone could be a decisive factor. 
Taking the overall effect of all the facts 
and circumstances of the case it cannot 
be said that the defendant has been able 
to establish that the dominant purpose of 
the lease was a manufacturing one. It is 
mixed up with other purposes and when 
it is a case of the lease being taken for 
multi-purposes, i.e. when several pur- 
poses are mixed up it will have to be 
determined in the light of the facts and 
circumstances of each case as to which 
of the several purposes was the domi- 
mant purpose. There could be no hard 
and fast rule for this. Therefore, in the 
present case the lease cannot be said to 
be one which falls under the first part 
of Sec. 106 of the Transfer of Property 
Act. Therefore. the notice of termina- 
tion of the tenancy that was given by 
the landlord cannot be held to. be invalid. 


25. The appeal has, therefore, no 
force and is accordingly hereby dismissed. 
part the parties are left to bear their own 
costs. 


26. The learned counsel for the 
appellant requests that some respite be 
allowed to the appellant to vacate the 
premises on account of the difficulty of 
finding accommodation -in these days. 
Looking to the. fact that the appellant 
has remained on the premises for almost 
twentytwo years some reasonable time 
should be allowed to him to vacate the 
premises. Six months time is according- 


‘ly allowed to the appellant to give the 


vacant possession of the premises to the 
respondent but this shall be subject to 
the condition that he pays all the ar- 
rears of rent upto date within one month 
from today and thereafter goes on pay- 
ing compensation (equivalent to rent) to 
the respondent month by month by the 
15th of the following month till he 
vacates the premises. 


27. The learned caine finally 
prayed for leave to appeal under Sec- 
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_ AIR 1939 Pat 633 = 


tion 18 of the Rajasthan High Court Ordi- 
mance. In view of the circumstances I 
am, not inclined to grant the leave which 


js hereby refused, ; . 
i Appeal dismissed- 
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Index Note:— (A) Civil P. C. (1908), 
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Suit for . refund of tax on ground of’ 


illegal recovery — Defendant Municipa- 


. lity pleading legality on ground of Ba- . 
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1956 and Rajasthan Municipal Taxes ve 
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M. M. Singhvi, for Appellant; P. € 
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JUDGMENT :— The facts giving rise 
fo this second appeal by the defendant- 
Meat Board, Bharatpur are these: 


2. The plaintiff-respondent Ramji» 
Tal is a resident of Bharatpur. He filed 
the suit out of which this appeal arises 
for refund of Rs, 1,136.69 paise against 
the appellant on the ground that, the 
said amount had been illegally recover- 
ed as ‘Gaushala Tax’ from him, on acs 
count of import of ‘Bidies’, and ciga~ 
rettes into Bharatpur where he fs carry~ 
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ing on his business, The tax pertains to 
the period’ from 17-4-1966 to 1-10-1966. 
The Municipal Board, Bharatpur resist- 
ed the plaintifi’s suit on the ground that 
the impugned levy was valid under the 
Bharatpur Municipal Act of 1925 (which 
will hereinafter be called “The Bharat- 


-pur Act” read with Rajasthan Municipal 


Validating Act, 1956 (Act No. 37 of 1956)) 
(which will hereinafter be called the. 


. Validating Act of 1956), and the Rajas- 


than Municipal Taxes (Validating) Act, 
1961 (Act No. 8 of 1961} (which will 
hereinafter be referred to as the Valie 
dating Act of 1961). 


3. After recording the. evidence 
produced by the parties the learned 
Munsiff, Bharatpur by his judgment 
dated 17-3-1969 dismissed the plaintiffs 
suit holding that the impugned tax had 
been validly levied and recovered, Ag- 
grieved by the judgment and decree of 
the trial Court the plaintiff filed appeal 
and the learned Additional District 
Judge, Gangapur at Bharatpur by his 
judgment dated 28-11-1970 set aside the 
judgment and decree of the trial Court 
and decreed the plaintiffs suit for 
Rs. 1136.69 paise. He held that the de~ 
nenna plea that the impugned tex 

had been validated by virtue of the Va~ 
lidating Acts of 1956 and 1961, was bar- 
red by constructive res judicata in view 
of the previous a Seg inter partes 
marked Ex. 1 and Ex. Dissatisfied 


with the judgment and eee of the . 


learned Additional District Judge.” the 
Municipal Board has filed this second 
appeal 


4, Before coming fo the question 
of law decided by the learned Additional 
District Judge it would be convenient 
two previous 
judgments inter partes which have been 
relied upon by the plaintiff to shut out 
the defendant’s plea regarding validity 
of the impugned tax, One is a judgment 
by the Civil Judge, Bharatpur in Civil 
Suit No, 89 of 1956, decided on 31-2« 
1961. ‘(Plaintiff Ramjilal v. Defendant- 
Municipal Board, Bharatpur), A certified ` 
copy of this judgment has been placed 
on the record and marked Ex, I, This 
judgment shows that previously alsa 
on -3-5-1956 the plaintiff filed a suit for 
refund of Rs. 822.13 paise on account of 
the same ‘Gaushala Tax’ said to have 
been recovered by the defendant illegal- 
ly and it was held that the defendant had 
failed to prove that the tax had been 
legally and validly recovered under the 
Bharatpur Act. In this view of the mat- 
ter, the learned Civil Judge granted a 
decree for refund of the impugned tax. 
Ex. 2 is another judgment between the 
same parties in Civil Suit No. 2/64 given 


by the same Court by which the plaie- 
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for ` recovery of Rs. 
was decreed on the ground 
thet the previous judgment dated 
31-7-61 (Ex. 1) operated as a bar 
against the defendant from agitating 
that the tax was validly and legally re- 
covered. It may be pointed .out that 
both the Validating Acts of 1956 
1961 had come into force when the 
judgment Ex. 1 and Ex. 2 were pro- 
mounced but mo reference was made to 
them on behalf of the defendant in 
these cases. However. the Municipal 
Board seeks to justify the levy and re- 
covery of the impugned tax in the pre- 
sent suit on the basis of the two Vali- 
dating Acts of 1956 and 1961. Accord- 
ing to the learned Additional District 
Judge it is not open to the Municipal 
Board to press into’ service the said two 
Validating Acts in the present suit on 
account .of the principle of constructive 
res judicata. 


5. Learned counsel for the appel- 
lant has urged that the bar of construc- 
tive res judicata does not apply in the 
present case. In support of his conten- 
tion he has relied upon Maritime Elec- 
tric Co, v. General Dairies, AIR 1937 
PC 114; Bikan Mahuri v. Mt. Bibi Wali- 
an, AIR 1939 Pat 633; Batul Begam v. 
Hem Chandra, AIR 1961 All 519 and 
Mohan Ram v. T. L. Sundararamier, AIR 
1960 Mad 377 (FB). 


On the other hand, learned counsel 
for the respondent-plaintiff has placed 
reliance on Bindeswari v. Bageshwari, 
AIR 1936 PC 46 and Venkataseshayya v. 
Virayya. AIR 1958 Andh Pra 1 (FB). 


6. In AIR 1937 PC 114, their 
Lordships were pleased to observe as 
follows:— 

“Where the statute imposes a duty 
of a positive kind.. not avoidable by the 
performance of any formality, for the 
doing of the very act which the party 
suing seeks to do, it is mot open to the 
opposite party to set up an estoppel to 
prevent it. This conclusion must follow 
from the circumstance that an ghia 
is only a rule of evidence which under 
certain special circumstances can be in- 
voked by a party to an action.” 

In AIR 1939 Pat 377 Wort J.. ob- 
served that the principle of res judicata 
js only a form of estoppel and it Is a 
principle of law for which no au hority 
is required and that there can be no 
estoppel against the statute. ‘He also 
held that if the Regulation prohibits the 
recovery of a sum, the previous judg- 
meni entitling the plaintiff to recover 
the same, cannot stand in the way of 
defence of the defendant. In this con- 
nection he also made it clear that if the 
previous case of 1872 had decided not 
only the liability of defendant, but that 


_ suit 
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the nature of the imposition was noft 
such as to bring it within the mischief 
of the Regulation, the matter would 
have been concludèd, but the judgment 
of the previous case merely decided the 
defendant’s ‘liability to pay rather than 
the question of the nature of the. sum. 
In these circumstances the learned Judge 
came to the conclusion that in’ such a 
case no assistance can be derived from 
the principle of constructive res judicata. 

T: In AIR 1960 All 519 it was 
held that the rule of constructive res 
judicata is really a rule of estoppel. 
There can be no estoppel against statute. 

In AIR 1960 Mad 377 (FB) Ananta- 
marayanan, J.. stated the law as follows: 


“But where the fact is mot in dis- 


pute that the decree contravenes both 


public policy and the law, becduse it is 
a decree for sale of service inam land, 


`or where it is incontrovertibly establish- 


ed by material on the same footing as 
the decree itself. in the very suit, the 
executing court is entitled, as a matter 
of conscience and its powers, to go be- 
hind the decree and to refuse to execute 
it. The rule of constructive res judicata 
cannot ope.ate to prevent the court from 
doing so, both because this is an overa 
riding power, and because. in such an 
instance, it would really be a matter of 
refusal to infringe the law. and there 
can be no estoppel against statute.” 


In AIR 1936 PC 46 (relied. upon by 
the learned counsel for the plaintiff~res- 
pondent) their Lordships were pleased 
to hold that the decision in the suit as 
to the construction of Section 12-A is 
res judicata to the validity of the granf 
amd that it is not open to the respon- 
dent to challenge the validity of _ the 
same grant. 


8. In AIR 1958 Andh Pra 1 (FB) - 
it was held that the scope of the doc- 
trine of res judicata vis-a-vis a decision 
of a court on the validity of an aliena~ 
tion contrary to a statutory prohibition 
is found in the decision of AIR 1936 PC 
46. In both these cases it may be noted 
that the validity of the provisions of the 
statute was considered in the previous 
decisions and it was held that the previ- 
ous decisions regarding the validity of the 
particular statutory provision would 
operate as res judicata. The position is, 
however. different in the present case 
inasmuch as the effect of the two Vali- 
dating Acts of 1956 and 1961 was noft 
at all considered in the previous deci-< 
sions Ex. 1 and Ex. 2. The limited ques- 
tion. for my decision, therefore, is whe- 
ther failure on the part of the defen- 
dant to refer to these two Validating 
Acts in the previous two cases would 
operate as a bar against it to rely on 
them in the present suit by virtue of 
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the principle of constructive res judi- 
cata? 


9. In ‘the facts and circumstances 
of the present case I. am of opinion that 
since the effect of the two Validating 
Acts was mot at all considered in the 
previous two decisions, the plaintiff can- 
mot fall back on the principle of con- 
structive res judicata that is to say that 
it was the defence which the, defendant 
could have set up in the previous action 
but as it did not, it must be presumed 
that the point was decided against it. 
The decision of the learned Additional 
District Judge, therefore, cannot be sus- 
tained on the ground that the plaintiff 
is entitled to get a decree on account of 
the bar of constructive res judicata 
against the defendant. 


10. However, learned counsel for 
the plaintiff-respondent urges that the 
question of the impugned levy being 
valid under the Validating Acts of 1956 
and 1961 did not arise in the previous 
fudgments Ex, 1 and Ex. 2. as it was 
held therein that the Municipal Board 
had failed to satisfy the Court that the 
levy was justified by the provisions of 
Section 29 of the Bharatpur Act and 
consequently it was a tax initially with- 
out authority of law. It has been argued 
in this connection that this finding would 
operate as res judicata. In this connec~ 
tion it has been further contended that 
if it was not a valid levy under the 
Bharatpur Act, it could not be made 
valid under the two Validating Acts re- 
lied upon by the defendant. It has also 
been submitted that any tax not speci- 
fied under Section 29 of the Bharatpur 
Act could be levied only with the pre~ 
vious sanction of the Darbar and since 
the defendant had failed to prove the 
previous sanction of the Darbar the levy 
was without authority of law. On the 
other hand learned counsel for the ap- 
pellant Board has invited my attention 
to the Gazette Notification -of the for- 
mer State of Bharatpur dated 21-8-1919 
and has argued that the levy was ori- 
ginally under the said Gazette Notifica- 
tion called the ‘Rules of Shri Krishan 
Gaushala, Bharatpur’ and the levy econ- 
tinued to be a valid one under the Bha- 
ratpur Act, as well as the Rajasthan 
Town Municipalities Act, 1951 and then 
under the Rajasthan Municipalities Act, 
1959. He has further submitted that in 
amy case under the Validating Acts of 
1956 and 1961 the levy was justified. 


1i. I may point out that the 
Yearned Additional District Judge has 
not addressed himself to the question 
whether the defendant’s plea regarding 
the validity of the impugned tax would 
be barred by res judicata on account of 
levy having not been held to be justi- 
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fied under the Bharatpur Municipal Act, 
1955 in the previous decisions, and if so, 
what would be the effect of the Validat- 
ing Acts on the rights of the parties. 
It may be mentioned here that the par- 
ties have also led evidence and it would 
be proper, in the circumstances, to re- 
mand the case to the first appellate 
Court to decide the whole matter afresh 
on the lines indicated above, 


12. Accordingly, I allow this ap- 
peal in part, set aside the judgment and ' 
decree of the learned Additional District 
Judge, Bharatpur dated 28-11-70, and 
send the case back to him to restore ~ 
the appeal to its original number and 
decide it afresh on the lines indicated 
above. There will be mo order as to 
costs, 

Appeal allowed in part. 
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Rajeshwar Dayal. Appellant v. Dhan 
Kumar, Respondent. 
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Index Note:— (A) Rajasthan Premi- 
ses (Control of Rent and Eviction) Sa 
(417 of 1950), S. 13. — Tenant building his 
own house — Liability for eviction aris- 
ing — Sale of house during pendency of 
suit for eviction. 

Brief Note:— (A) Once the liability 
for eviction has arisen under Section 13 
on account of the tenant having built a 
house then the right to sue for eviction 
accrues to the landlord. The right of the 
landlord to seek eviction of the tenant 
cannot be defeated by the subsequent 
sale of the house by the tenant during 
the pendency of the suit. Case law dis- 
cussed. (Paras 5, 12) 
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1971 Ren CJ 691 (Delhi), Ashrafi 

Devi v. -Choudhri Mukh Ram . 

Saini 3,6 
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. 1967 Raj LW 312 = ILR (1967) 17 


Raj 172, Narayan Chand v. Kri- 
shna Kumar 3, 
AIR 1961 SC ss = (1962) 2 SCR 
159. S, B. il Mills v. Subhash 
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K. N. Tikka, for Appellant. 
_ JUDGMENT :— Heard learned coun- 


"2. The eviction of the defendant- 
appellant from the suit premises was 
sought on the ground of his having built 
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a suitable residence in Adarsh. Nagar, 
Jaipur. The issue that was tried ‘was 
whether the. defendant had constructed 
his own house in Adarsh Nagar and 
started living in the same and that the 
house was suitable for his residence. 
Both the parties produced their evidence. 
The learned Munsif held that the newly 
constructed house by the defendant was 
not suitable. The lower appellate court 
came to a contrary conclusion. He ob- 


-served that the newly constructed house 


consisted of 6 rooms, one garage, kit- 
chen, store room, latrine. bath room and 
a chowk. He further found that the de- 
fendant-tenant had started living in this 
house from 23-1-67 on which date the 
house warming ceremony was perform- 
ed. Ex, 1 was the invitation card for this 
ceremony and Ex. 2 and Ex. 3 were the 
photos of the house. Further the marri- 
age of defendant’s son Munish was also 
performed in this house and the invita- 
tion card for the marriage Ex. 4 as also 
for the “At Home” were also exhibited. 
The learned Additional District Judge, 
Tonk. who heard the appeal, therefore, 
came to the conclusion that the newly 
constructed house of the defendant was 
suitable for his residence. 


It was argued before him on behalf 
of the defendant-tenant that he was 
keeping his Dental and Optician’s Clinic 
on the lower portion of the suit premi- 
ses and as the house built by him was 
at-a distance of two miles from the suit 
premises, it was not suitable for him for 
carrying on his profession as a Dentist 
or as an Optician, This was repelled by 
the learned Additional District Judge 
observing that the defendant was having 
his transport (Motor Cycle) and could, 
therefore, cover he two miles distance 
in no time. 


3. Learned cõunaël for the tenant 
has argued that on the date the defen- 
dant occupied the house it was incom- 
plete and he had only shifted to the 
house temporarily for the purposes of 
the marriage of his son. Apart from this 
it was submitted that the defendant had 
sold away the house during the pen- 
dency of the suit on account of his in- 
debtedness. Learned counsel stressed 
that the suit has to be decided by the 
Court in the light of the facts as they 
existed on the date of the decree. In 
other words, subsequent events have to 
be taken due note of inasmuch as Sec- 
tion 13 of the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950, pro- 
hibited the Court from passing any de~- 
cree for eviction unless it was satisfied 
that the tenant has built a suitable resi- 
dence. In the present case according to 
learned counsel, es the defendant was 
constrained to alienate the property to 
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clear his debts he was yet entitled to 
the protection of the Act. Learned coun- 
sel placed reliance on a number of cases, 
such as, Smt, Ashrafi Devi v. Choudhri 


$ S, B.. K. ‘Oil Mills v, Subhash 
Chandra, AIR 1961 SC 1596, Kathringa 
v. Lonappan, 1969 Ker LT 334 and Nara- 
yan eoead vy. Krishna Kumar, 1967 Raf 


4. So far as the question of ` the 
defendant having built a house in Adarsh 
Nagar is concerned the position is ad- 
mitted. It is, however, submitted that 
the house was incomplete and was other- 
wise not suitable for the defendant as 
he could not carry on his profession 
there. Whether the house was complete 
or suitable for the residence of the de- 
fendant is a question of fact. I am, there« 
fore, not inclined to go behind the find- 
ing of the lower appellate court. Learn- 
ed counsel for the appellant submitted 
that the court below has been guided by 
an extraneous consideration in that if 
observed that the defendant had not pro~ 
duced any licence for the carrying on of 
the profession of a Dentist or an Opti- 
cian. This is true, nevertheless the Court 
had taken into consideration all the 
salient facts and has then reached the 
conclusion that the house was suitable 
for residence. It has referred to the va~ 
rious exhibits. The photographs of the 
house on record show that the house 
seems to be a good one. f 


5. The next question is whether 
the sale of the house by the defendant 
during the pendency of the suit entitles 
him to claim the protection of Section 
13 of the Act. It has to be borne in mind 
that the act of alienation of the house 
was a voluntary act of the defendant. 
Once the liability for eviction had arisen 
under Section 13 of the Act on account 
of the tenant having built a house then 
the right to sue for eviction has accrued 
to the landlord and that right could be 
taken away only by an express provi- 
sion of the statute or by necessary in- 
tendment. Section 13 does not lay down 
as to what would happen if the tenant 
has once built a suitable residence and 
has then disposed it of during the pen- 
dency of the suit. Therefore, the section 
cannot be resorted to for divesting the 
right of seeking an eviction which has 
accrued to the landlord. 


6- In 1971 Ren CJ 691 (Delhi) 
the tenants had built certain huts. They 
were built unlawfully without the per- 
mission of the competent authority and 
had consequently been demolished, It 
was in this context that the learned 
Judge held that the words “has built” 
would obviously mean built lawfully: 
and not in contravention of law. This is 








` ed Judge pointed out that 
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mot the case here. 2 

T. In AIR 1961 SC 1596, their 
Lordships pointed out that the proviso 
aided to Section 50 of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 could not be used to 
decide whether Section 12 was retrospec- 
tive, They pointed out that the section 
‘was prospective in part. In the light of 
that their Lordships considered the ques- 
tion whether under Section 6 no decree 
would be passed granting possession to 
the landlord if the tenant fulfilled the 
conditions mentioned in the Act. Their 
Lordships added that the point of time 
when the sub-section would operate is 
when the decree for recovery of posses- 
sion will have to be passed. 


8. From these observations learn- 


ed counsel wants me to hold that the 


position regarding the building of a resi- 
dence by the tenant has to be seen at 
the time of the decree and not at any 
fime anterior to that, I am afraid, the 
observations of their Lordships cannot 
lead to that interpretation. If the tenant 
had once built a suitable house then the 
right to seek his eviction accrues to the 
landlord and that right is not defeated 
if by a voluntary act the defendant sub- 
sequently parts with the residence built 
by him. The position might be different 
if for any compelling reason for which 
the defendant-tenant is in no. way res- 
ponsible he is made to part with the 
property. 

9. Im 1969 Ker LT 334, the learn- 
there was a 
discretion vested in the Court to depart 
from the general view that the rights of 
the parties must be determined as on 
the date of the institution of the action 
in. justifiable circumstances provided such 


departure will not have the effect of 


conferring any manifest advantage or 
disadvantage on either party. The learn- 
ed Judge pointed out that it was not as 
fig there is an absolute, rigid or inflexi- 
ble rule that under no circumstances the 
court should take into account subse- 
quent events in determining the rights 
of parties pending adjudication before it. 
If there is no manifest injustice result- 
ing therefrom, but on the other hand, 
such course would advance the cause of 
justice and prevent unnecessary implica- 
tion, there is then ample ` jurisdiction 
vested in the.court to take note of rele- 
yant subsequent events in deciding a 
case and moulding the relief to be 
granted. 


10. I have no quarrel with these 
observations, In my view. however, if 
once having built a residence the defen- 
dant of his own volition alienates that 
residence then it would work manifest 
injustice to the landlord if-that aliena- 


Narayan Singh v, Chhatarsingh - 


gS 347 


tion is made a basis for depriving the 
landlord to seek eviction of the property. 
If this were permissible it will always 
be open to a calculating person to alie- 
nate the residence built by him even a 
day before the judgment and then plead 
that the courts should take note of the 
subsequent event of his having transfer- 
red the property. It is true, the tenant 
has led some evidence. to show that ‘he 
was under a debt and as a result of the 
Sale he has paid off his creditors but 
that will mot make the act of transfer- 
ring the house any the less voluntary. 

ue 11. 1967 Raj LW 312, was a case 


in which the landlord had constructed. - 


the house and he sought the eviction of 
the tenant within the period of exemp- 
tion of 7 years, but the suit could not 
be disposed of within the period of ex- 
emption. It was in that context that 
Tyagi J. held that since the period of 
7 years was over, the tenant could claim 
the protection of Section 13 of the Act. 
The case was thus dealing with a diffe- 
rent situation altogether. 


12. In the present case, as I have 
already observed. the right of the land- 
lord to seek eviction of the defendant 
on the ground that the latter had built 
a residence of his own cannot be defeat- 
ed by the subsequent sale of that resi- 
dence by the tenant during the pendency 
of the suit. 

13. The appeal has thus no force 
and is consequently rejected. 

14. Learned counsel prayed that 
as at present the defendant is having no 
residence of his own some respite may 
be granted to him. Looking to the short- 
age of accommodation four months’ time 
is allowed to the defendant to vacate 

premises, but this shall be subject 
to the condition that he pays all the 
arrears of rent upto date within one 
month from today and thereafter pays 
compensation (at the rate of rent) month 
by month ‘by the 15th of the following 
month till he vacates the premises. 

Appeal dismissed. 
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Narayan Singh, Appellant v. Chhatar- 
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under S. 6 of Rajasthan Relief of Agri- 
cultural Indebtedness Act, 1957 for scal- 
ing down his decretal liability executing 
Court ordered the abatement of execu- 
tion of the decree (joint and several) 
against the principal debtor and surety. 
Appellate Court ordered execution to 
proceed against surety for the entire debt. 
Held that the appellate Court was in 
error since by virtue of Section 128 
surety was entitled to the benefit of the 
outcome of application under Section 6 
of Act of 1957. AIR 1951 Mad 48 (FB); 
AIR 1938 Nag 413, Referred to; 1961 
RLW 196, Distinguished — (X~Ref:— 
Order 21. Rule 29, Civil P. C.) ; : 
(Paras 8, 9,12, 14) 
Cases Referred: Chronological Paras 
1965 Raj LW 196 = ILR (1965) 15 
Raj 754, Brij Gopal v, Bhanwar~ 


lal : 2,15 
AIR 1951 Mad 48 = (1950) 2 Mad 

LJ 674 (FB), A. L. S. P. PL. Sub- 

ramania Chettiar v. M. PRP. 

Narayanaswami Gounder 5 


AIR 1938 Nag 413 = 176 Ind Cas 
686, Babu Rao v. Babu Manakkal 13 
AIR 1923 Mad 340 =. 44 Mad LJ 


171, Sami Iyer v. Ramaswami 

Chettiar 7 
(1888) ILR 12 Bom 71, Shek Sule- 

man v. Shivram Bhikaji 7 


N. M. Kasliwal. for Appellant; M. L. 
Shrimali, for Respondent No. 1. 


JUDGMENT :— This is an appeal fil- 
ed by the judgment-debtor who stood 
surety for the principal debtor and it 
arises out of the following circumstances : 

2. A decree from the Civil Court 
was obtained by the decree-holder res~- 
pondent No. 1 against Jeetmal respon- 
dent No. 2 and appellant Narayan Singh 
who stood surety for the debt advanced 
by the decree-holder to the principal deb- 
tor. After the decree was put in execu- 
tion, principal debtor Jeetmal made an 
application under Section 6 of the Rajas- 
than Relief of Agricultural Indebtedness 
Act, 1957 (hereinafter called the Act) be- 
fore the Debt Relief Court for the re- 
determination of his decretal amount as 
he was an agriculturist. Notice of that 
application of Jeetmal was issued to the 
executing Court. The executing Court 
abated the execution proceedings against 
beth the judgment-debtors. On appeal, 
the learned Judge. relying on an autho~ 
rity of this Court in Brij Gopal v. Bhan- 
warlal, 1965 Raj LW 196, upheld the 
order of abatement against the principal 
debtor only and directed that execution 
proceedings may continue against the ap- 
pellant judgment-debtor (surety) as he 
was not an agriculturist. It is against 
this judgment of the District Judge, Kota, 
dated 15th of February, 1971, that the 
present appeal has been filed. inter alia, 
on the ground that the liability of a 
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is co-extensive 


surety-judgment-debtor 
with that of the principal debtor and, 
therefore, unless the debt is re-deter~ 
mined by the Debt Relief Court, the 
amount of the decree cannot be executed 
against that judgment-debtor who stood 
surety for the principal debtor to pay 
off the debt if the principal debtor failed 
to discharge his liability, 

_ 3 The only question to be deter- 
mined by this Court in this appeal is 
whether the liability of a surety even 
after the decree is passed by a compe- 
tent Court is co-extensive with that of 
the principal debtor and if any relief 
is granted to the principal debtor by the 
Debt Relief Court, can the surety also 
take advantage ef that relief? 

4. The argument of learned coun- 
sel for the decree-holder is that the liabi- 
lity of a surety under Section 128 of the 
Contract Act is co-extensive with that of 


the principal debtor only. to the extent - 


to ‘which the decree is not passed by a 
competent Court, but if once the liabi- 
lity is determined both of the surety as 
well as of the principal debtor by a Civil 
Court. the decree-holder is entitled to 
execute the decree against anyone of those 
judgment-debtors, namely, the principal 
debtor or the surety and the liability be~ 
ing™so-extensive, the decree-holder as of 
right, can proceed against any of the two 
judgment-debtors and therefore the doct» 
rine of the liability being co-extensive 
cannot preclude the decree~holder from 
proceeding against the surety even if the 
pomana debtor claims any benefit under 
e Act. 


5. This very question came up for 
the determination of a Full Bench of the 
Madras High Court in A. L. S. PL. Subra~ 
mania Chettiar (decd.), v. Moniam P. 
Narayanaswami Gounder, AIR 1951 Mad 
48 (FB) and the learned Judges after 
a very careful consideration of the liabi-~ 
lities of a surety as well as of the princi~ 
pal debtor, who happened to be an agri~ 
culturist held that a non-agriculturist 
surety will not be liable for the entire 
debt when the principal debt has been 
scaled down under the provisions of the 
Debt Relief Act but will be liable only 
to the extent to which the debt is scaled 
down and found due from the principal 


debtor. 


6. The learned Judges while com- 
ing to the aforesaid conclusion consider~ 
ed the scope of Section 128 of the Con- 
tract Act which enacts that the liability 
of the surety is co-extensive with that of 
the principal debtor, unless it is other- 
wise provided by the contract. In this 
connection they placed reliance on the 
passage from Pothiar which reads as fol- 
lows: 
“It results from the definition of a 
surety’s engagement as being accessory 


-^ 
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to a principal obligation that the extinc- 
tion of the principal obligation necessa- 
rily induces that of the surety, it being 
the nature of an accessory obligation 
that it cannot exist without its principal. 
The rule may also be put upon the less 
technical ground that if the release of 
the surety did not follow from that of 
the debtor, the latter’s release would be 
purely illusory because the consequence 
would be that the surety on being 
compelled to pay would immediately 
turn round on the debtor. I find it im- 
possible to hold that the creditor can 
proceed against the surety although the 
debt has been recovered.” i 


7. Referring to the judgment in 
Sami Iyer v. Ramaswami Chettiar, AIR 
1923 Mad 340 = 44 Mad LJ 171 the re- 
marks of Spencer, J, weighed heavily 
with the learned Judges who -say : 


“Ordinarily the liability of a surety 
is co-extensive with that of the principal 
debtor unless it is otherwise provided for 
Seteeeees An illustration of the effect of 
Section 128, Contract Act occurs in Shek 
Suleman v. Shivram Bhikaji. (1888) ILR 
12 Bom 71 where it was observed that if 
“an amount recoverable by a plaintiff, 
from a.defendant debtor is diminished in 
appeal, the surety’s engagement, _ being 
one of indemnity, would diminish in like 
proportion. So, if the sum recoverable 
became zero, owing to the decree being 
reversed, the surety’s liability would also 
be reduced. to nothing.” 


. 8. In the present case, one of the 
judgment-debtors being an agriculturist 
moved the Debt Relief Court for the de~ 
termination of the decretal debt. The 
question that arose before the learned 
District Judge was whether the decree- 
holder was entitled to realise the entire 
amount of the decree from the surety 
against whom the decree was obtained by 
him and who unfortunately is not an 
agriculturist to claim relief under the 
Act. The main argument of Mr. Kasli- 
wal is that though his client who stood 
surety of the principal debtor may not 
be an agriculturist and may not claim 
any benefits under the provisions of that 
Act, but if the principal debtor gets any 
benefit out of the provisions of the Act, 
then those benefits would automatically - 
enure for the benefit of the appellant as 
his liability under the contract could not 
be assessed more than that of the princi- 
pal debtor. I agree with the remarks of 
Spencer, J, referred to above that the 
surety’s engapement is one of indemnity 
and, therefore. his liability would auto- 
matically diminish in like proportion if 
the liability of the principal debtor is 
reduced and even if the debt which has 
once been determined by a Civil Court 
is scaled down by the Debt Relief Court. 
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9. A bare -perusal of Section 128]. 
of the Contract Act would make it clear 
that the liability of a surety is co-exten~ 
sive with that of the principal debtor 
and if the latter's liability is scaled down 
in an amended decree or otherwise ex~ 
tinguished in whole or in part by a sta~ 
tute, the liability of the surety would also 
pro tanto be reduced or extinguished, 


10. In Halsbury’s Laws of Enga 
land, Third Edition, Volume 18, para 952, 
at page 518 reads as follows: 

“Whatever expressly or impliedly 
discharges the principal debtor from 
liability usually discharges the surety 
also by implication, as his position is 
thereby altered without his consent, nota 
withstanding that the alteration is at-° 
complished by operation of law. He is 
therefore discharged where he can estab- 
lish that the alteration changes the nature 


of his liability. but mot otherwise.” 


' Ul. This shows that the extinction 
of a debt in whole or in part by opera= 
tion. of law would definitely go to reduce 
ras liability of the surety judgment-deb-~ 
or, f 


12. This question may be viewed 
from another angle also and it is that 
the surety. who has'a right to bẹ re- 
imbursed by the principal debtor for the 
amount paid by him on his behalf, if al- 
lowed to realise the entire decretal 
amount from the agriculturist principal 
debtor after the decree-holder is per- 
mitted to get the entire decretal amount 
from -the surety. then it would mean 
that whatever benefit the agriculturist 
debtor is entitled to get under ‘the provi- 
sions of the Act shall be denied to him 
if the decree is allowed to be executed 
against the surety judgment-debtor be- 
cause after its satisfaction the principal 
judgment-debtor shall be required under 
the Contract Act to reimburse the surety. 
This process, if allowed, would ultimate- 
ly deny the benefits of the Act to the 
principal debtor who is otherwise en- 
titled to get his debt scaled down. The 
benefits given to an agriculturist on the 
one hand shall be denied if the decree 
holder respondents’ arguments prevail 
with this Court. : 

13. Niyogi, J. in Babu Rao v. Babu 
Manakkal, AIR 1938 Nag 413 has laid 
down in his own style the principle about 
the liability of a surety and he observeda 

“When the creditor seeks to enforce 
the debt against the surety, the latter is 
legitimately entitled to ask ‘is the prin- 
cipal debtor himself liable? If mot, he 
has committed no default and you eannot 
compel me to discharge an obligation 
which has no existence. If, on the. other 
hand, I pay you. how can I recover ## 
from the principal debtor whose liabi- 
lity. the debt itself having vanished, has 
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. ceased ?? When the surety seeks his re- 
medy against the principal debtor. 
does it in respect of the same debt as the 
one owed by the principal debtor to the 


creditor. It is clear that the debt must 
exist,” i 
14. The decree even if passed 


would not change the position of a surety 
except that if the decretal amount is rea- 
lised from the surety-judgment-debtor 
then it would confer a right on him to 
realise that amount from the principal 
debtor against whom the decree also 
stands 


Learned counsel for the decree-hol- 
der then argued that the surety’s liabi- 
_ lity cannot be disturbed after the decree 
was passed unless that decree vis-a-vis 
the surety is altered by a competent 
Court. There is a fallacy in this argu- 
ment. Learned counsel forgets when he 
advances this argument that in this case 
the decree against the principal debtor is 
re-opened in the Debt Relief Court and 
that sanctity which is normally attached 
to a decree is washed away vis-a-vis the 
agriculturist principal debtor. To that 
extent it can safely be said that the 
surety judgment-debtor can also take ad- 
vantage. of the modification of a decree 
if any made by the Debt Relief Court 
and on the basis of the sanctity attached 
to a decree, the decree-holder cannot be 
permitted to realise the entire amount of 
the decretal debt from the surety judg- 
ment-debtor. - 


15. Learned District Judge fell in 
error in correctly applying the ratio of 
the judgment of this Court in 1965 
Raj LW 196. “That. judgment is 





clearly distinguishable as in that case 


all the judgment-debtors against whom 
the decree was passed were mortgagors 
and out of those only one of -the mortga-~ 
gors was an agriculturist who made an 
application under Section 6 of the Act 
for determination of the debt. Under 
mortgage debt the liability of the mortga- 
gors is not co-extensive with each other. 
Everyone of the mortgagors is liable to 
pay the mortgage debt and, therefore, in 
those circumstances, those mortgagors 
who were not agriculturists could not 
claim any benefit of the provisions of the 
Act because if the debt is scaled down in 
the case of agriculturist mortgagor that 
scaling down would enure only to the 
benefit of the agriculturist and not for 
non-agriculturists who could not take re- 
sort under the provisions of the Act. The 
ease of a surety stands on a different 
footing and, therefore, the judgment of 
this Court in 1965 Raj LW 196 was of 
no avail to the decree-holder. ee 

16. For the reasons mentioned 
above. the appeal is allowed and the 
judgment of the learned District Judge, 
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Kota, dated 15th February. 1971, is set 
aside. The decree-holder shall be entitled 
fo recover the amount of the decree as 
modified by the Debt Relief Court from 
the surety judgment-debtor-appellant. 


No order as to .costs. 
Appeal allowed. 
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Nathoolal, Appellant v. State of Ra- 
jasthan, Respondent. 


Civil Second Appl. No. 295 of 1966, 


'D/- 10-5-1973. against judgment and de- 


cree of Surajmal Mittal, Addl Civil J., 
Aimer, D/- 1-4-1966, 

Index Note:— (A) Limitation Act 
(1908), Arts. 120 and 56 — Applicability 
— Claim by Contractor for additional 
work not covered by terms of agreement 
— Art. 120 and not 56, applies. 

Brief Note:-— (A) A claim, by a 
contractor, for payment of extra work 
done at the request of the Engineer-in~ 
charge who was. by the terms of the 
agreement, competent to give instruc< 
tions for the work not covered by the 
terms of the contract and to fix remu~ 
neration for such extra work, is govern- 
ed by the Art. 120 and not by Art. 56. 
AIR 1970 SC 1433, Foll. Case law dis- 
cussed. (Para 10) 
Cases Referred: Chronological Paras 
1971 WLN 28 (Raj). Tej Singh v. : 

State of Rajasthan 
AIR 1970 SC 1433 =. (1970) 3 SCR - 
47, Gannon Dunkerley & Co. v. 
Union of India 7, 9. 10 
AIR 1970 i 268. Bhawani Shan- 
ker v. Sta 
AIR 1964 aat 326. State of Bihan 
v, Ram Bhushan 7. 8 


R. C. Jain, for Appellant; Ashok 
Mathur. Dy. Govt. Advocate. for State. 

JUDGMENT :— This is a plaintiffs 
appeal against the appellate judgment 
and decree by the Additional Civil 
Judge, Ajmer dated J-4-1966 whereby 
the learned Judge set aside the judg- 
ment and decree of the Munsiff, Aimer 
City dated 31-8-1965 and dismissed the 
plaintiffs suit for recovery of Rupees 
1,500.70 paise. 

2. The plaintiff's case is that his 
tender for laying 3/4” thick premix car- 
pet on Bijai Nagar-Deolia Kalan road 
was accepted vide letter dated 16-5-1957 
by the Executive Engineer, P.W.D. 
(B & R). Rajasthan, Ajmer Division, 
Ajmer. The appellant started the work 
and while the work was in progress the 
Assistant Engineer-in-Charge asked the 
plaintiff to lay seal coat and mix-1 cubic 
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foot of sand with 7% Lbs. of hot bitumen. 
It is alleged that the work of laying 
seal coat was not included in the origi- 
nal tender and, therefore, the plaintiff 
first refused to carry out the additional 
_work but on an assurance having been 
given by the Assistant Engineer that 
payment would be made for extra labour 
charges and the material, the plaintiff 
agreed to lay seal coat, The plaintiff has 
further alleged that he informed the 
Assistant Engineer. Aimer by his letter 
dated 28-3-1958 that an extra sum of 
Rs. 1.50 per 100 sa. ft. would be charg- 
ed for the additional seal coat work. On 
completion of the work the plaintiff 
charged for the seal coat. work at the 
tate of Rs. 1.50 paise for 100 sq. ft, in 
the bill, but the Government paid 
at the rate of .25 paise per 100 sq. ft, 
only. The plaintiff's case is that he was 
paid Rs. 1,500.70 less for which after 
` serving a notice under Section 80, Civil 
P. C. he filed the present suit in the 
Court z Munsiff, Ajmer City, Ajmer. 
The suit as resisted by the defendant- 
State of Rajasthan on -a number of 
grounds, but the only ground which now 
survives for decision of this Court is 
whether the suit was barred by limita- 
tion? 


3. After recording the evidence 
produced by the parties the learned 
Munsiff overruled all the pleas raised 
by the defendant including the bar of 
limitation and decreed the plaintiff’s suit 
in full. Dissatisfied with the judgment 
and decree of the trial Court the State 
filed appeal which was allowed and the 
suit was dismissed. Hence this second 
appeal by the plaintiff. 


4, It may be observed at the out- 
set that the only point canvassed before 
me is regarding limitation. All other 
objections raised on behalf of the State 
were overruled by the learned Additional 
Civil Judge and no argument has been 
advanced before me in respect of them 
by the learned counsel for the State. 


5. Learned counsel for the appel- 
lant has urged that the present suit is 
governed by Article 120 of the Limita- 
tion Act and not by Article 56. It is not 
disputed on behalf of the State that if 
Article 120 is applied then, of course, the 
suit is within limitation. The question 
that arises for decision therefore is whe- 
ther the present case is governed by Arti- 
ele 56 or Article 120 of the Limitation 
Act, 1908. 


6. Now, there is no controversy 


about certain dates. The work was com- 
pleted on 14-6-1958, as mentioned in 
para 13 of the plaint. Bill for final pay- 
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ment was prepared on 10-2-1959. Notice 
under Section 80, Civil P. C. was given 
on 21-10-1961 and the suit was filed on 
10-2-1962. 


i: The contention of the learned 
counsel for the appellant is that the 
claim is not for price of work done or 
arising out of contract. It is submitted 
that the claim is for extra work not 
covered by the terms of the contract and 
therefore the. suit is not governed by 
Article 56 of, tbe old Limitation Act 
which is equivalent to Article 18 of the 
Limitation Act of 1963. In support of his 
contention learned counsel has relied 
upon Gannon Dunkerley and Co. v. Union 
of India, AIR 1971 SC 1433 and State 
of Bihar v. Rama Bhushan, AIR 1964 
Pat 326. 


8. On the other hand learned De- 
puty Government Advocate has submit- 
ted that the plaintiff's claim arises out 
of the terms of the contract entered into 
between the parties and the suit is for 
work done and therefore the case would 
come under Article 56. In support of his 
contention he has relied upon Bhawani 
Shanker v. State, AIR 1970 Raj 268 and 
Tejsingh v. State of Rajasthan, 1971 
WLN 28 (Raj). It may be mentioned 
here, that AIR 1964 Pat 326 was brought 
to the notice of the learned Judges in 
the latter decision of this Court but the 
view taken in the earlier case in AIR 
1970 Raj 268 was adhered to. Thus I 
have no hesitation in saying that if the 
claim is for the price of the work done 
and arises out of the terms of the agree- 
ment, the suit would fall under Art. 56. 


9. The question then is, does the 
plaintiff's claim not arise out of the con- 
tract with the result that the claim can- 
not be covered by any specific article and 
must fall within the terms of Art. 120. 
In AIR 1970 SC 1433 the appellant Com- 
pany had undertaken under the terms of 
the contract to carry out specific con- 
struction work at basic rates and ‘the 
Engineer-in-Charge was, by the terms of 
the agreement, competent to give instruc- 
tions for work not covered by the terms 
of the contract, and remuneration was 
to be paid at the rate fixed by the En- 
gineer-in-Charge for such additional 
work. The appellant company made a 
claim for payment at an additional rate 
over the stipulated rate in view of 
change in circumstances in respect of 
additional work done at the request of 
the Emgineer-in-Charge. The suit was 
filed beyond 3 years of the date on which 
the work was done. It was held that 
the suit was not governed by Article 56 
as the claim.was for payment at an ad- 


ditional rate ‘over the stipulated rate in 
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view of change in circumstances, and not 
for price of additional work done by the 
appellant Company, at the request of the 
Engineer-in-Charge. It was further ob- 
served that the additional work directed 
by the Engineer-in-Charge when carried 
out might be deemed to be done under 
the terms of the contract; but the claim 
efor enhanced rates did not arise out of 
tthe contract; it is in any case not a 
claim for compensation for breach of 
contract. In these circumstances the 
claim was held not to be covered by. any 
Specific Article and therefore Article. 120 
applied. 


10. It may be pointed out that 
clause (12) of the agreement relied upon 
by the learned Deputy Government. Ad- 
vocate was there in the case before their 
Lordships of the Supreme Court also. 
Not only that it is a strange coincidence 
that word to word it is the same. 
appellant had undertaken under the terms 
of the contract to do the specific con- 
struction work at the agreed rates. The 
Engineer-in-Charge was, by the terms 
of clause 12 of the agreement, competent 
to give instructions for the work mot 
covered by the terms of the contract, 
and it was provided that remuneration 
shall be paid at the rate fixed by the 
Engineer-in-Charge for such additional 
work. It is common ground that the 
claim made by the appellant was not 
covered by the agreement. In the words 
of their Lordships in Gannon Dunkerley 
and Co., AIR 1970 SC 1433. “A suit is 
governed by Article 56 if it arises ouf 
of a contract to pay the price of work 
done at the request of the defendant”. 
The claim in the ‘present case is for pay- 
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ment of additional work though done at/{ 
the request of the Engineer-in-Charge.,|: 
In this view of the matter I am of opin- 
jon that the case on hand would not falli ; 
under ‘Article 56 but would come within] | 
the terms of Article 120. 5 


11. Learned counsel- for the ap-" 
saint also argued that the work in the‘. 
present case may be deemed to have been ° 
done when the final bill was prepared. I . 
am however not prepared to accept this i 
contention because in my opinion the | 
phrase “when the work is done” must be ` 
taken to mean when the work is com~.~ 
pleted. It cannot mean the work check- - 
ed by the Engineer-in-Charge for which 
the bill is prepared. However, this point a 
would mot have any significance now in `’ 
view of the fact that I have come to thes , 
conclusion that the case is governed byi 
Article 120 of the Limitation Act. ee 


12. In the result, I allow this ap-, | 
peal, set aside the judgment and decree: į 
of the learned Additional Civil Judge, | 
Ajmer and restore the judgment and de~ ; 
cree of the trial Court and thereby de= i 
cree the plaintiffs suit for Rs. 1,500.70 
paise, However, I make no order as to .' 
costs of this appeal 








‘2 13. Learned Deputy Government +’ h 
Advocate asks for leave to appeal to Divi~ A 
sion Bench. I do mot consider it a fit « 
case for grant of leave. Leave is refus- K 
t 






ed. 


Appeal allowed, , 





he 


